Cux-He327 -b9-L328 
THE 


TAA 





Me. T. R. VENKATARAMA’ BA “B.A., BL, CLE 
Rao Banapur K. V. KRISHNASWAMI ATYAR, B.A., B.L. 
Mr. T. M. KRISHNASWAMI ATYAR, B.A., B.L. 


ASSISTANT EDITORS: 


Mr. C. A. SESHAGIRI SASTRI, B.A., B.L. 
» S. PANCHAPAGESA SASTRI, B.A., M.L. 


REPORTERS: 

Mr. R. C. CALBURN, Barrister-at-Law, Privy Councs. 
» B. V. VISWANATHA AIYAR, M.A., B.L., High Gourt. 
, S. V. VENUGOPALACHARI, B.a., B.L., n , 
, K. CHANDRASEKHARA ATYAR, M.A., B.L., ,, 


[1939] I M. L. d. 
danuary—dune. 





PUBLISHED BY 


Mz. R. NARAYANASWAMI IYER, B.A., B.L., 
Advocate, High Court, Mylapore, Madras. 


Printed at THe Mapras Law Journar Press, MYLAPORE. 
[AH Rights Reserved.] 
1939 


CONTENTS. 


a SO 


i 


a ARTICLES. 


ma bs PAGE 
Federal Court and Justiciable Disputes under the Government, of 
India Act, 1935, by C. Unikanda Menon,. Advocate, ey 
Lecture IV, 
The Golden Jubilee of the Madras Advocates’ Association 43 
The Golden Jubilee of the Madras Advocates’ Association itty. ~ 
years of Eventful Life: Address by Sir P. $- Sivaswami Aeg Can 


K.C.LF. aes, g9 
The Indian Income-tax. (Amendment) Act, 1939 by. M. Sùbbaráşt“- z 
Aiyar, Advocate Poa 2 63 
Law and Letters: meats delivered’ by ‘Sir c Pi Rahhswai : 
Aiyar 135 
Law and Religion: Raie by The Hon’ble Mr. Justice S. Vatada- j 
chariar 85,124 
Retirement of Justice Sir C. Madhavan, Nair É a T 
Sir Srinivasa Varadachariar ' ; . 45 


SD ene 


SUMMARY OF ENGLISH CASES. 


In re A Debtor. (1939) 1 Ch. 225 .. 102 
Attorney-General v. Wilcox, (1938) 1 Ch. 934 o 27 
Bailey v. Howard, (1939) 1 K.B. 453. . 153 
Barnes v. Hely Hutchinson, (1939) 1 K. B. 93 .. 103 
Bush v. Bush, (1939) P. 142 s. 155 
Carpenter v. Ebblewhite and othera, (1939) 1 K.B. 347 l _ 150 
Chisholm v. London Passenger Transport Board, (1939) 1 K.B. 

426 < 152 
In re Cleadon Trust, Ltd., (1939) 1 Ch. 286 ; i = . 149 
Cohen v. Lester (J.) Ltd., (1939) 1 K.B. 504 154 
In re Curryer’s Will Trusts: Wyly v. Curryer, a 1 Ch. 952 .. 28 
Dann v. Hamilton, (1939) 1 K.B. 509 f i <.. 154 
„Greenwood v. Atherton, (1939) 1 K.B. 388 i oʻn 151 
Gibbs-Smith v. Gibbs-Smith, (1939) P. 170 E E 
Groom v. Crocker, (1939) 1 K.B. 194 ev „105 


Hanscombe v. Bedfordshire County Council, (1938) 1 Ch. 944 - 1a 
Hibernian Bank, Ltd. v. Gysin and Hanson; (1939) T K.B. 483 .. 153 


\ 


Inland Revenue Commissioners v. Kered, Ltd. and others, oa 
1 K.B, 402 

Jackson v. Jackson otherwise Prudom, (1939): P. 172 

John v. Mendoza, (1939) 1 KB. 141 

Inre Kay’s Settlement: Broadbent v. Macnab, (1939) 1 Ch. 629 

Kearry v. Pattinson, (1939) 1 K.B. 471 

Marquess of Zetland v. Driver, .(1939) 1 Ch. 1 

Marthews v. Marthews, (1939) P. 97 i 

In re Maville Hose, Lid., (1939) 1 Ch. 32 

McLaughlin v. Caledonia Stevedoring Company, Limited, (1938) 
A.C. 642 

Myers v. Rothifield, (1939) i KB. 109 


In re Nilcholson’s Settlement: Molony v v. Nicholson, , (1939) 1 Ch. 


Ir 


Nokes v. Donata Auialgamated Collieries, Ltd., (1939) 1 K.B. 70. l 


The Nordborg, (1939) P. 121 
In re Oceanic. Navigation Company, Ltd., (1939) 1 Ch, 41 
Owens v. Liverpool. Corporation, (1939) 1 K.B. 394 


Prattv; Pratt, (1939), P. 117 (C A.) : (1939) 1 All. E.R. 503 (C. A). i 


Sammut v. Strickland, (1938) A.C. 678° 

Shannon.v. Lower Mainland Dairy Board, (1938) A.C. 708 
Sharpe v. "Tophams, Ltd., (1939) 1 Ch. 373 

Sifton v. Sifton, (1938) A.C. 656 

Simons v. Simons, (1939) 1 K.B. 490 


‘Uxbridge Permanent Benefit Building Society v. Pickard, (1959) 


1 K.B. 266 
Walton v. Walton, (1939) P,104 Pier SRS! 
rt Í i 
\ i —— ' 


$ 


E JOTTINGS AND CUTTINGS. 
“Agreement and Feeding, of Jurors i in Olden Times 

‘Ah Upward Tendenty,, ` : 

Bacon's IHebme tobe ee 

“Baron Greer and others E 
Concerning Fees 9 a oe 
‘Céncerning Men, of eae ants a Miss Tickle ; 
Constitutions ` 
ixperiment in Paie 

TE Winter Comes SE 4 
‘Tudge-made Law PAN S 
'Jlidiciat Changes , 


$ yt 


naen 


bie eae sees 


ye icia! Conpisittie of the’? Privy Cotinell s Preparation of thë cases. é 


Thes must be Troe - 


Pace. 


Law Reporting. 

Law Reporting - 

The Lord Chancellor's Breakfast 
Lord Eldon’s Receipts 

Lord Justice Green’s Retirement 
The Masters in Bad Odour 

The Meaning of Words 
Memorial to Lord Oxford and Asquith 
More about Judicial Salaries 
More Cat ` 

Murray and His Retainer 

The New King’s Bench Judges 
The New Lords Justices’ 

A New Point in Tort 

The New Puisnes 

Our Young Judges 


The Hon’ble Mr. Justice M. Patanjali Sastri 


Present-Day Salaries 

Pre-War Appointments 

Provision for the other Judges, 
Reductions 

Rules of Evidence 

Sauce for the Gander 

Separate Judgments 

Sir Duncan Kerly, K.C. 

Sir Thomas Hughes 

The Hon’ble Mr, Justice B. Somayya 
The Third Court of Appeal 
Variations in Money Value 
Westminster Hall 

When Lord Reading Became S. G. 
Without Lawyers 

Yet a Little While 





BOOK REVIEWS. 


The Child Marriage Restraint Act, by Messrs, Tek Chand, M.A., 
Advocate, High Court,'. 
Lahore and H. L. Sarin, Advocate, High Court, . Lahore., 
Published by The Eastern Law House, Calcutta. Price Rs. 2-8. 


B.c.L. (Oxon), Barrister-at-Law, 


The Code of Criminal Procedure, by Mr. S. Ranganadha Adyar), 


_ Advocate; Madras High Court- (6th Edition). 


Postage extra 


" 163 


salt 


Federation versus Freedom by B.R. Ambedkar, M.A., PH.D.; D. SC, 
| MLA., J.P., Barrister-at- law, Price Re. 1. Published by Messrs. 


- R. K. Tatris, at Shree Laxmi Narayan’ Press, 364, Thakurdwar, 
ee ane 


For Necessary Action—Speeches and Judgments of Sir ‘Douglas. l 


` Young, Edited by Shri Ram, B.A., LL.B., Advocate, High Court, 
ats Allahabad and V. M. Kulkarni, B. A. LL.B. Editor, Indian Cases, 
"| Laliére, Published by the Indian Cases. Ltd., Lahore f 
The Indian Income-tax Act (as amended by Act VII of 1939) by 
a: M, B. R. Jain (2nd Edition), 1939. Published by The Income- 
, tax Law Publishing House, Delhi. Price Rs,.10 | 


The Law of Civil Appeal and Revision by K. N: Bhaumik, B.L. 


Published by Messrs. Eastern Law House Calcutta, 1939, 
» Price Rs. 5 sa 


The Law of the Indian Constitutipn by M. Ramaswamy, B.A., B.L. 
g ` (with a Foreword by Professor, A:B. Keith) : Longmans, Green 
~, & Co., London, 21 sh. net) 

The Law of Public Health in Madras Province by Mr. C. y. 
- Naidu, Advocate, Madras High Court (Ist Edition). Fublished 
» : by Rajeswari & Co., Tiruvallur (M. & S. M. Ry.)., Price 
ap Rs. 5 net ee 

The Law of Registration by K. J. Rustomji, Barrister-at: -Law 
© (3rd Edition), 1939. Published by Messrs. Butterworth & Co. 

(India) Limited. Price Rs. 10 


Pas. 


"164 


42 
166 
167 


119 


165 


119 


The Law: relating to Places of Entertainment and, POA si 
Published by K. Venkoba Rao, t.l., Advocate, 1/31, Nalla- - 


' t thambi Mudali Street, Triplicane, Madras. .;1938 Edition. 
' Price Rg. 15 

Mayne’s Hindu Law (10 Edition) by-Mr. S. Srinivasa ENN 
Published by Messrs. Higginbotham & Co., Ltd., Mount Road, 
' Madras. Price Rs. 21 

Medical Jurisprudence by M.A. Kamath, m.B. & c.m.(4th Edition), 
1938. Published by Messrs. Butiérworth & Co. (India), Ltd. 
Price Rs. 6 

The Negotiable Instruments Act, by Messrs. K. Bashyam and Adios 
(7th Edition), 1939, »Published by The Eastern Law House, 
Calcutta. Price Ra, 12-8-0 


The Provincial Insolvency Act; by Rameshwardial, i B.A. (Hoñs.) 
LL.B., P.C.S, with a Foreword by The Hom’ble 'Mr. Justice 
J.H: Monroe, High Court,: Lahore. ‘Published by: University 
Book Agency, Law :‘Publishers,, Kutchery Road, Lahore. a 
Edition). Price Rs. 9 , 


39 
115 


42 


118 


167 


The Madras Public Health Act (Act III of 1939) by Mr. C. R. 
Krishna Rao, B.A., B.L, Advocate, Madras and Reporter, “ All 
India Reporter”. Published by V. S. N. Chari & Co., Madras. 
Price Rs. 2 an 

Speeches of Bhulabhai Desai. Published by G. A. Natesan & Co., 


Madras. 1938 Edition. Price Rs. 3-8-0. Foreign. 7s. 6d. 


Postage Extra 


Statute Law relating to Endowments by P. R. Ganapathi Alves 
Advocate, Madras. Price Rs. 4 


Pace. 


41 


“s 
i \ 





NOTES. OF INDIAN CASES, 


‘PAGE. 

Amirta Lal Ojha v. Uttam Lal Sarkar, I.L.R. (1938) 2 Cal. 559 .. 3 
Bharat Abhyudoy Cotton Mills, Limited v. Maharaja of Dhar- 

bhanga, I.L.R. (1939) 1 Cal. 81 19 
Gangadhar Gopalrao Deshpande v. Shripad Annarao Destipande, 

LL.R. (1938) Bom. 655 (F.B.) 9 


Gokal Chand-Jagan Nath (Firm) v. Nand Ram Das-Atma Ram 
(Firm), (1939) 1 M.LJ. 56=L.R. 66 I.A. 13= LL.R. 1939 


Lah. 56 (P.C.) -21 
Gopal Sattu Tippe v. Dnyanu Maruti Khade, I. TNR) Hom, 
- 649 9 
Hara Krish Maiti v. Gajendra Nath Hatoi, I.L.R. (1938) 2 Gal. aa 


643 15 
Jetha Lal Laxmi Chand Shah v. uit Tal Ojha, I.L.R. (1938) AF 
` 2 Cal. 482 ail 
Nirupama Debi v. Anath Bandhu Shaha, L L.R. (1938) 2 Cal. 590... 11 
Radha Kissen v. Hira Lal Banjara, I.LR. (1938) 2 Cal. 618 - B 


The Secr-*z-y of State v. The Bank of India, Ltd., (1938) 2M.L.J.. `, ; 
109=L.R. 65 LA. 286=I.L.R. (1938) Bom. 502 (oe TOR j 
hi 


appeal from I.L.R. (1937) Bom. 145] Bar Sas 
Shankar Lal v. Rana Lal, I.L.R. (1938) All. 363 (FB) we 5 
Sheth Maneklal Kalidas v. Luvar eiivig! Dayaram LL.R. (1939) 
Bom. 9 w, 17 
s i ' a r a g 
sk 7 } 
mon | 
2 “he t : f 
: $ \ Fed 
/- i ‘ r i tas d 
- © 
1 =j i p i : 
i as JL 


‘CASES CITED 
IN 
NOTES OF INDIAN CASES. 


i A 
Atmaram Bhaskar v. Parashram Balla! (1920) I.L.R. 45 Bom. 954 
B 


Bale Kushaba v. Abai-Amirta Vaghmode, (1909) 11 Bom.L.R. 1093 : we 
Basappa Budappa v. Bhimangowda Shiddangowda, (1927) I.L.R. 52 Bom. 208. 
Bava Sahib v. Krishna Boyan A.I.R. 1936 Mad. 898 ie 
Bhagavatulla Krishna Rao v. Mungara Sanyasi, (1931) 62 M.L.J. 313=LL.R. 

55 Mad. 601 
Bisvanath. Maiti v. Baidyanath Mandul, (1885) LL.R. 12 Cal. 199 ee 


c 


Chinnu Pillai v. Venkatasamy Chettiar, (1915) 30 M.L.J. 347=1.L.R. 40 Mad. ` 


77 ES 
Cortis v-Kent Water-Works Company, (1827) 7 B. & C. 314=10%8 E.R. 741 .. 
D 


Devarajdlu». Mahamed Jaffer Saheb, (19H) I.L.R, 36 Mad. 53 


Dunichand Bishandas v. Comptoir National D'Escompte D’Paris A.I.R. 1930 i 


Bom. 187 
Dwarkangth Chakravarti v. Atul Chandra Chakravarti, (1919) I.L.R. 46 Cal. 
870 
G 
Ganapathi Rant v. Spain: (1918) 20 Bom... 461 
Ganeshi Lal v. Charan Singh, (1980) 59 M.L.J. 177=L.R. 57 I.A. 189=I LR. 
52 All. 358 (P.C.) 
Gopalji Kallianji v. Chhaganlal Vitthalji, (1920) LL.R. 45 Bom. 1071 
H : 
Harenama v. Ghania Lal, A.I.R. 1930 Leh. 152 
Hem Chandra Chowdhry v. Kali Prosanna Bhaduri, (1903) L.R. 30 I.A. = 
LL.R. 30 Cal 1033 (P.C) 
Hirst v. West Riding Union Banking Company, (1901) 2 K.B. 560 
I 


Iari Prasad Singh v. Jagat Prasad Singh, (1937) I.L.R. 16 Pat. SS7=A.LR. 


1937 Pat. 628 = 
J 

Jnanendra Nath Singh Roy v. Shorashi Charan Mitre, (1922) I.L.R. 49 Cal. 626. 
K 


Khudawand Karim v. Narendra Nath, (1935) LL.R. 58 All. 548=A.I.R. 1936 


í 


9 
12, 13 


15, 16 
20 


17, 18 


15, 17 


ii 


À PAGE 
Kishory Mohun Roy v Mahomed Mujaffar Hossein, (1890) I.L.R. 18 Cal. 188. 13 
Knowles & Sons, Ltd. v. Bolton Corporation, (1900) 2 Q.B.D. 253 y 2 
Kunhi Kutti Ali v. Kunhammad, (1922) 44 M.L.J. 179 a 13 18 
Kunja Behari v. Mohit Singh, A.I.R. 1934 Pat. 531 . 19 
pam S 
Lakshminarayana v. Hanumayya, A.I.R. 1937 Mad. 580 9 
Lord v. Lee, (1868) 3 Q. B. Cases. 404 2 
M ; 
Sm. Mabiz Khatun v, Sheikh Satkari, A.I.R. 1927-Cal. 309 23 19 
Malireddi Ayyareddi v. Gopalakrishnayya, (1920) 12 L.W. 101 - 15 
Malireddi Ayyareddi v. Gopalakrishnayya, (1923) 46 M.L.J. 14=L.R. 51 I. A. 
140=L.L R. 47 Mad. 190 (P.C.) 15 
Magbul Ahmad v. Pratap Narain Singh, (1935) 68 M.L.J, 665==L.R. 62 I. A. 
` S0=LL.R. 57 All, 242 (P.C.) ’ 5 
Mascarenhas v. Mercantile Bank of India, Ltd., (1931) 61 M.L.J. 837=L.R. 
- 58 L.A. 433=LL.R. 56 Bom. 1 (P.C,) 8 
Matru Lai v. Durga Kunwar, (1920) 38 M.L.J. 419=L.R. 47 LA. 71=:LL.R. 42 
All. 364 (P.C.) ae “15 
May v. Harcourt, (1884)-13 Q.B.D. 688 ee 2 
Mubammad Abbas v. Muhammad Hamid, (1912) 9 A.L.J. 499 ae 12 
Muthammal v. Razu Pillai, (1917) I.L.R. 41 Mad. 513 at 517 16 
Muthiah Bhagavathar v. Venkatrama Aiyar, (1935) 69 M.L.J. 303=-I.L.R. 59 : 
Mad: 121 12 


Muthuswami Pillai v. Arasayee Ammal, A.LR. 1936 Mad. 901=44L.W. 447 .. 12,13 
Mygapula Ganganna v. Sri Raja Uppalapati Venkata Vijaya Gopalaraju Garu 


Bafhiyat Bashand, (1916) 31 MLL.J. 870 as 22 
N 

Nanda Lal Chatterjee v, Dwarka Nath Das, (1911) 16 CW.N. 93=11 I.C, 892. . 19 
Nanibala Dassya v. Jaimini Sundari, A.ILR. 1923 Cal. 656 19 
Nareshchandra Mitra v. Molla Ataul Hug, (1929) I.L.R. 57 Cal. 1206 . 13,14 
Natesan Chettiar v. Ramalinga Chettiar, (1937) 46 L.W. 332 16 
Nemichand Bhickachand Marwadi v. Kevalchand Jesraj Marwadi, A.LR. 1924 

Bom. 44026 Bom.L.R. 380 19 

; P : 

Panchanan Das v. Kunja Behari, (1917) 42 I.C., 259 ae 14 
Parameshwari Din v. Ram Charan, (1937) 2 M.L.J. 359 at 361 (P.C.) Se 9 
Patto Kumari v. Upendra Nath Ghosh, (1919) 4 P.L.J. 265 2 
The Pharmaceutical Society v. The London and Provincial Supply Ascia- 

tion, Limited, (1880) 5 A.C. 857 at 862 20 
Pichai Konar v. Narasimha Rama Aiyar, (1929) 58 M.L.J. 343 a 15 

R 

Raja Har Narain Singh v. Chandarain Bhagwant Kuar, (1891) L,R. 18 I.A. 

55=LL.R. 13 All. 300 (P.C.) 1 
Raja Wazir Narain Singh v. Bhikhari Ram, (1922) I.L.R. 2 Pat. 207 a% 13 
Ramabhadrachar v. Srinivasa Aiyangar, (1900) I.L.R. 24 Mad. 85 . 11,12 
Ramachandra Naidu v. Pavalayammal, (1934) 68 M.L.J. 717 15, 17 
Ram Chandra Chatterjee v. Pramatha Nath Chatterjee, (1921) 35 C.L.J. 146= 

A.LR. 1922 Cal. 237 3,4 


Ram Charan v. Parameshwari, (1932) I.L.R. 55 Al. 235 ne 9 


wa 


g 


12 


Ram Charan Sahu v. Mata Prasad, (1927) I.L.R. 49 All. 565 
Ramji Lal v. Roshan Singh, A.I.R.11935 All, 692 TEY 
Russell v. Palmer, (1767) 2 Wils. K. B. 325==95 E.R. 837 Pa 


8 


Sakharlal Jamnadas v. Jerbai Sorabji, (1934) T.L R. 58 Bom. 564 

Sambayya v. Pedda Subbayya, (1937) 2 M.L.J. 703 

Saravana Pillaiv Sesha Reddi, (1908) 18 M.L.J. 34==1.L.R. 31 Mad “469 (F.B. ) 
Sharan Singh v. Mt. Man Kuar, A.I.R. 1929 Lah, 746 ` 
Sharoda Moyee Burmonee v. Wooma Moyee Burmonee, ( 1867) 8 W.R.9 
Sheffield Corporation v. Barclay, (1905) A.C. 392 mo 


Sheodhyan v. Bholanath, (1899) I.L.R. 21 All, 311 on 


Shib Krishna Dawn & Co. v. Satish Chunder Dutt, (1911) I-L.R. 38 Cal 522. 
Shivji Popnja Kothari v. Ramjimal Babulal, (1930) 55 Bom, 452 


Shri Sharada. Peeth Math v. Shri Rajarajeswarashram, A.I.R. 1933 Bom, : 


~ 276=35 Bom.L.R. 440 © 
Sitarama Sastrola v. Suryanarayana Sastrulu, (1898) 8 M LJ. 183=1.L. R 2 
Mad. 12 a 


Sorabji Coovarji v. Kala Raghunath, (1911) I.L.R. 36 Bom, 156 0 a 


Sri Lal v. Arjun Das, (1914) 18 C.W.N. 1325 
Sri Ranganatha Thethackeriac v. Veeravalli ser a aa A. I. ee i 


Mad, 16 ee a 


Subramagia Aiyar v. Krishna Àe (1925) 51 M.L.J. 172 


Suraj Ranjan Choudhry v: Premchand Choudhry, (1917) 22 CW.N. 263 te B 


Swaminathan v. Official Receiver of Ramnad, (1937) 1 M.L.J. ER 
A ee ER 8 shes 
i T g Vy 


Tejpal ae B. Nathmull Company, (1919) LL.R. 46 Cal. 1059 ` 


Tirumala i v.  Sobbnadri Appa Rao, pan 1401. EAA 


272.. i l : E 
oe ‘U a i i ‘ 
Umes Chunder Sirr v. Zahur Fatima, (1890) L.R. 17 LA, 21=LLR. 18 Cal., 


meee ee Pabst 


v 


Vayyaprath Kunnath Valia Muhammad v. Chowkkaran Orakkatteri Savakutti 


i Koyi, (1933) 66 M.L.J 355 ° ae S 
‘Venkatanarasayya v. Achamma, (1881) LL.R, 3 Mad. 3 T po opt 


4 


15 


an 


zal 
meate econo ie acadgad Foe O CIH NS G aeua 2% ne 
T OT ig 2 ple suites oA ungar- ata ali p e ies yt da 
he 
ft a a Ub tie s tisie Pi 
a: Fa Loasa RS SI ol bajia ak e LLH ebe 
TELLE a San A x5 ES FR ~ N low Si] faci on OY a ae 
fia, Fi OTES OF RECENT ae R eee 
$ Aea OW >. 8 ” aoe. it eo i Le Posy 
E š i "| Pace. 


i -MADRAS AGRICULTURISTS Rivne Act avo oF r 1938), S. 4 (d) Two separate plota 
included ip a mortgage—One of them with building in it—The other being 2 
' vacant site at the time of mortgage—House constructed later on—If it is 
house property— Mortgage debt—If comes within the operation ot the Act.. 28 
S. 19—Application nuder—Proper Court to entertain : © 6 
:r— Ss. 19 anp 20 — Application for stay of execution under S. 20 by the father 
and manager of joint family—Application under S. 19 not filed—Subseqtent 
applications under Ss. 19 and 20 by his minor son uesprasented by- emiatedel an 
— Maintaingbility of 35 


" AssociaTion—Meeting—Notice given of a Kioluton Amadina ‘hoved at. the 
meeting—Want of notice in respect of—Amended aeeoluHon pees at ‘the. g 
meeting—Interference by Court ‘ - soa H 


Cunn Marrak Resrrarnt Acr (XIX or 1929) AND E E E ‘Coms;~ ~~ 
S. 188—Proviso—Offence under the Child-Marriage Restraint Act commit- 
ted in French. terHitory—Inquiry into charge—Essentials for ~- E Paean S 


_ Crm Proceptar Cone (V or 1908), S. 1'—Bi of res fildicata—Tw inuits tried 
E together—Major suit including the subject “är of the minor’ suit— 
Common judgment—Appeal preferred against the: ‘decree in the mejor suit -~- 
but not against the other decree. e Sing tran ae 40 
——S. 1, Exe IV—Might and ought—Different gréunds of’ attack~-Both 
1 suits ‘for ownership of same properties—First suit as members of joint 
>- family ~Second suit as reveraloners—If A n under 'the 
same title . a a ow e7 (82 
——=S. 47'am O. 21, R. 95—Bar of suit—Mortgagee puôchäsing properties in 
pursuance of mortgage decree—Defendant purchasing thost properties in 
execution of another decree subject to mortgage snbsequent to mortgage 
suit—-Applicatlonagainst defendant to remdéve obstruction—Dismissal' of, 
on ground of limitatlon—Suit against ee iont for pomcssion= r 





procedure’ < 17! it , Boas AAP UE as Eau 7) 
—ss: 73—Dédree for sale on morije te a decree, for metet money». 16 
= ——Ss. 132—Persons exempt from appearance in pablic—Nature of exemption 
-Appearance before Judge i in a plaçe chosen by ip, , «40 
——O 9,R. 9am S, 141—Pauper petition—Dismigaal for default—Petition, 
under O. 9, r. 9 and S. 141—Duty of Court a ae 25 


——0. 18, R. 18—Loċal Inspection made by Judge— E based solely on, 
N the impression formed at :the time’.of—No record made- as to.what, was, 
found at that time-~Propriety of procedure. pe so. +37 


i 


—— 0. 21, Re. 11 Av 17+Execution! peiton Derre boller or person duly: 
I authorised not signing it—Evidence to show that the person signing .was: 
i. gp authorised agent—Admigsion of petition;as being in proper form—Re- ___ 
jection at later stage for not being verified by an authorised agent—Proper 
2: procedure i ; 1 


E afk 4; 
st 


E T D t 
maen aada. EE TE -f5 : 


14 


PAGE. 


Civi. Procepure Cone (V or 1908), O. 38, R. 5—A pplication under—Conversion 
of an execution petition into—Propriety—No existence of personal decree— 
Dismissal of execution petition u 

——O. 39, R. 1 (a)—Application by defendant—Competency 

O. 40, R. 1—Partition suit—Appointment: of re recelver—Sale by direction 

of Court—Proper notice to be given by receiver“ 

O. 45, R. 4 -Scope—Two different suits tried together—A common ques- 








Tion existing for them Permission for consolidating the suits—If can be 


granted ae E zT 

—— 0.47, R. 1Eyror apparent on face of record—Case wrongly dismissed! 

for \default—Application fot review—Maintainability~ - or 

à “Coupanms Act (VII OF 1913), Ss. 28 (2) AND 30 (1)—Person subscribing for 

shares in.the memorandum of association—No allotment of shares—Liabil- 

ity ‘for value of'shares s è 

Co-owner- Purchaser | at auction of duagecitied share+Suit a other co- 

qwoers for partition and possession—Mesne profits during period of exclu- 
sion—If can be awarded—Nature of relief to be granted 

Cougt-Fres’ Acr (Vil or 1870), S.7 (1v-A) anD (v)—Suit for cancellation of a 

it deed and possession—Court-fee payable—Proper mode of valuation oe 

=a 7 (7) ann Sca. II, Art. 17-B—Prior mortgagee becomes purchaser of 

Artion of property—Subsequent mortgagee becoming purchaser of the 


entire property subject to the early mortgage—Prior mortgagee obtaining, 


symbolical possession—Suit for partition against subsequent mortgagee re- 
maiting i in actual possession— Proper court-fees +e, 


——S. a (y) AND Sc, H, Asr. 17- B—Suit to.recover possession of the office of 
Q the managership in regard to a school—No relief asked. for. .recovery of the 
possession of the school, building and its endowments —Proper court-fee— 
re for, prepares, of jurisdiction—Sults Valuation Act vat of 187), 


ithe. "r 


r Pea II, Aur. ii Preliminary decree passed in partition suit—Question of 


21 


’ 17 


11 


15 


' 16 


36 


future mesne profits: left open—Final decree passed and. possession of pro-.... . 


perties taken, by plaintiffs— Application under 0.20, r.12 to enquire into, 
future mesne’ profits —Rejection of—Appeal against order refuging to hold 
such ‘enquiry—Court- fee pemeble Ree of rejection if, amounts to a 
decree. 
(Mangas) Disreict Muxreteairies Act (Vv oF 1920), Ss. 12, 49 amp s1—Dis 
y qualification „Qf a person under S. 49 (2), (c)—Election s Councillor. and 


Chairman—Petition to act aside election as Chairman—Declaration of’ the 


other candidate as ) Chairman—Validity of—Proper procedure 

“Ss. 68 AND 69—Auction by committee of Municipality—Defendant making 
the highest bid— Agreement signed by Chairman and others— Municipality 
sanctioning the agreement subsequently— Validity of agreement— Removal! 





of: mbbish by defendant in pursuance of agreement—If Municipality ds- - 


entitled to-relief—Contract Act, S. 65—Applicability 


MAnKAs Estates Lam Act (I oF 1908), S; 3'(#)—Suit for reht under S. 7 
Land occupied by houses though alleged by the landholder.to be Re 
proof of payment of rent—Burden of proof ` - ss 





ee 


——S. 205—Revision by “District Collector—Order wrong on merits-—Tater-° 
ference by High Court under S. 115, Civil Procedure Code 7 


S. 20-A—Application under—Doctrine of res judicaita~A pplicability of: a? 


37 


20 


15 


ENE Pace. 


Evence Act (I o¥ 1872),—Suit by presumptive reversioner to ‘declare a sale by ` 
widow as'not binding: on reversion—Statement by. plaintiff reveraioner'in a,’ 
prior suit as legatee—If admissible in this later suit ag reversioner—State- 


‘ mentin prior suit by widow's mother- in-law—Admissible madeg S. 32, cl. @ , 


of the Evidence Act eee ee 
“Ss, 24, 25 4 ND 25~-Applicablity~Indhiry on a complaint Admissica of 





liability before police officer—Admissibility 
a—-——=S, 30—Co-accused—Confession at preliminary enquiry dma 
against the other co-accused 





ment examined as a witness—Admissibility of the recital oy 


S. 157—Deed not inter portes—Recital of boundary in—Executant of Hoes 


ExkEcution—Execution proceedings—Permission of Court to sell property pri- . 
vately—Sale in pursuance of—Sale proceeds not deposited within stipulated . 


time but deposited later on—Sale set aside—Amount deposited and drawn 
out by the decree-holder—Necessity to refund before execution __ 


Execution Prrrrios—Judgment-debtor’s wife filing claim petition under O. 21,. \ 


r. 57—~Dismissal of execution petition—Legal representative of judgment- , 
debtor filing fresh application—Fresh claim petition by judgment-debtor’s 
wife successful—Petition whether barred 

Exrtosives Acr (IV or 1884), S. 4—Construction—‘Explosive’—If ee 
electric-sparklets i . 

Ma pras Heagprrany Viac Orrices Acr (III or 1895), Ss. 13 ann 21— Plaintif. 
appointed as village headman by Revenue Divisional Officer and Collector — 
Board of Revenue appointing another—Plaintiff in possession of the ofice— 
Suit for declaration and injunction—Jurisdiction of Civil Court—Regula- 


tion I of 1803, S. 5—Power of superintendence of the Board of Revenue - i 


under—Nature of 

Homo Law—Adoption—Consent of sapinda—Consent bised on coùdition 
that his share in the joint family should not be affected by the adoption—If, 
valid—Consenting sapinda, if can question validity of his consent . AA 





u texts permit 

———Debts—Member of agriculturist family engaging in trade= Possibility of 
loss—Debts incurred if evwyavaharika 

Husband and wife—Denial of marriage by husband =I legal cruelty. 

wife entitled to separate maintenance 





-———Impartible estate—Illegitimate son of previous zamindar—If entitled to 


maintenance under Hindu Law 
Joint family—Separate property—Dispute as Onis of an 








cular rate of maintenance—Court, ‘if can interfere with such provision as 
inadequate—Widow living apart for no justifiable‘cause—No improper 
reason for her living apart—If she forfeits her right to future maintenance 


—Maintenance, if can be enforced against a legatee from her husband. .,__ 


Succession—Sons of unmarried Fomes ratier unknown—If descendants. 
of the son.“sagothra sapindas” 

——memeTrade started by father ina nos-trading family—Debts incaired for such 
trade—If not binding on the sons a 





Mavras’ Hinpo RELIGIOUS ENDOWMENTS Act (II or 1927), S. 65-A (5) (b)— ` 
Appeal under, fully heard—Adjournment for passing final orders to a certain | 


Adoption of daughter's son—Dispensing with datta homam—Whetber . 


Z3 


Maintenance—Husband dying leaving a will—Will providing for a parti-’ 


1 


a 


7 


19 


41 


41 


23 


43 


16 


sk! Pace. 
date=Presittedt.alode adjourning. the. case.to-.a prior, date! “for orders’ reing 
Appellagt hot given noticé of this date Judgment delivered by Full Board, 
MembBérsof the? Board! not sitting togethediwhed. parsing. ordereValidity, M 
of jhdgmient™ m5 HU Sade weal oe dee ouly riim. igati 13 
Imam--Suit by Zamindar against inamdar aa bis tenants for “water taken foru 
second, crop:from-:his; ¡tank Liability, of. inamdar—Nature of—Jurisdiction __ 
1 of Revenue-Court—Madras Estates Land Act, S. 70— Claim of “zamindar, 
against | ina mdar if one against a ryot, ; . 
“Invran, Conreacr Acr (IX or 1872), S. 30—Pronote For losses incurred in gam-. 
bling—I£ enforceable oo i 


t t $ < mn 


IngorveNcy—Suit on a mortgage by the PER cut decree for ics ; 
Subsequent adjndication . of-mortgagor as an insolvent— Offcial Receiver 
not 'hade party in executión—Execution sale and purchase by a ‘strangerin'': ! 
good faith— —Subsequent sale of the, same property by ‘the' Oficial Receiver— : 

5i Purchaser from the ‘Official Receiver gets title- to the e jalty of: ‘redemption! 

“*  — Civil Procedure | Cate Wot 1968), O. 21, r. 22— Provincial Irisolvency. Act ' 
(V of 1920);S; 51’ ee pede: ih ee D 

INSURANCE, a ‘of—Endorsement, if' an absolute eeu 

-e transfer—Validity of transfer—Decree | against assets of assuped—I£ ‘policy ° 
amount assets of deceased—Bonus reserved to be paid to assured—Assets— 


Transfer of Property: Act, S 130—Absolute transfer—What i is ae eT eS 
LIMITATION Acr (IX or 1908)—Partnership—Acknowledgment tnade’ by ‘one” 
partner—If! sufficient ackbowledgmient d i piot 8 


——s:6' (3) AND ART. ‘14—Sale of thirtor’s property by Court giardiasi—Death 
of mindr—Suit for possession ‘by? legal: représentative within three: years- 
from—Adyersė, Possession’ of defendabt ‘for’ ‘more ' than -twelve years ` 
Effect ” ° 20 NS, E eoa to te ais 20 

“woe ÂRTS. 62, 120, 123 AND 144—Suit by heir on death of prior legatee for ' 
partition Přopėrty i in Pe hénd’ of, tenant for’ true Sune Tonnon for v 
rent! f ae MERANIE) i 

“———Arrs, 120’Anp 14t—Applicability — Redinek tatnlahed to office—Siit/ 

agaldst Governiient ‘to-establish right to office—Nature of- Commencement — 

of ‘limitation ev eet 17 

, Mapras ‘Locar'-Hoxros' Acr (XIV of 1920), S. 55 (2) (c)—Completién-of work -- 

> undertaken—Money claim against a person dander a sccurity: sgreeniest Its 


amounts to'stibsisting Gonttacf o's a doa et ir bere e me 8 
‘——§. 79, cu. 3—Zamindari villages—Quarries, fisheries ‘and pasture-Leyy of f 
‘loeal cess in respect.of income—Principle of double'assessment ''p  ;-4. == -9 


“MaLapar Law—Acquisition of properties in names Of' sisters dutof brother's 

Ct funds—If joint tenancy or tenancy-in-common created—Inference pf{,penami___ 
as regards beneficial interest in property and share init: - | jj... ove. 14 

Mamas ‘MAROMAKKATAYAM Act (XXII oF 1933), S.5 (2)—Marriage between a.. 

Brèbmin and a Nair Mye Validiy of—Benefit under the Art=If şan be , 
renounced by declaratiot' c: Bee rece Shaper aut tat aotic es, 15 

: Ss. 41hieb 43_Constraction—"Tarwad’ in S.43 (1) —Regidtration ‘of inin- 
tarwad as impartible—Tavazhl-of the tarwad possessing separate properties . 
—Applicability of Chapter VI—Suit for partition of those properties — i 
Maintuinability 3.) er Spat a’ rep,” K o 

'Mauswe Prorrrs—Hindu Law—Widow—Alienation by—Death of widow—Snit Ţ 
for possession by reversioner: questioning. the glienation—Alienation found. wet 
invalid ~Conditional decree for possession on payment of binding portion of fy. j 





1? 

2 PAGE. 
debtexl® plaintiff entitled,toemesne proimtrom widow's debth or Baily: Ergai ct 
se dateof payment vu.: oo? Ott sobs LUAH WE 2 Ue ea 2 
Moron. Vewicres Russ, or-1928; Riz, 175.anngl{6—Driyertof bus-Liablilty Tor 
t overloading pen. obo te Pode sme orang ssl yokes DYAN 18 


NecorrasLe Insteuments Acr (XXVI or 1881), Ss. 9, 30 ann 93—Hundi— 
Endorsement by payee—Transfer of debt by a later undertaking given to 
bear the loss resulting from transfer—Suit by transferee against drawer of 


hundi—If hundi was taken with notice of dishonour—Liability of drawer’s 
son 


oe 39 
———S. 118—Evidence Act, S. 114—Execution of promissory note—Presump- 
tion as to consideration—Plaintiff suing on the note—Proof as to her 
inability to advance the amount recited in the note—Duty of the Court to 
examine transaction and ascertain the true consideration ae 29 


Parrwerssip Act (IX or 1932), Ss. 69 (2) amm 74—Conflict between—Suit by 
firm against defendant for a sum of money—Registration of firm during 
pendency of suit—Plaintiff if entitled to decree 35 


Prwaz Cove (XLV or 1860), S. 302—Murder—Recommendation for reduction of 


sentence under R. 260 of the Criminal Rules of Practice—Sentence of death 
—If appropriate 


28 
Pexsmency SMALL Cause Courrs Acr-tV~OF 1882), S. ae E E 
which can be removed by tenant—If movable property—Suit to set aside 
claim order in proceeding arising in execution of a Small Cause Court 
decree—Cognisability by City Civil Court—Madras City Civil Courts Act, 

S. 5—Scope 13 


Provinca Imsouvency Act (V or 1920), S.4—Application under—Prior decision 
of Civil Court on some matter—Effect—Res judicata 43 
S. 2 (2)—-Joint Hindu family—Insolvency of father—Attachment of son’s 
shares before the sale thereof by Official Receiver—Power of Offcial 
Receiver—Leave of Insolvency Court—If necessary for valid attachment .. 23 
———S. 44 (1) (c) ~Applicability—Forbearance to claim rights in insolvency— 
Fraud of insolvent—Nature of ae 
Specuric Pxrrormance—Contract to sell—Failure of vendee to pay—A term 
lease by vendor to raise money for filing suit for specific performance—If 
itself a bar to suit—-Readiness of vendor to perform—Meaning of —Alter- 
native claim for damages—If sustainable 10 
Srece Revrer Acr (I or 1877), S. 42, Proviso —Suit for declaration of title 
only as regards certain jewels—Jewels in the possession of Court—No 
prayer for consequential rellef asked for—Suit if maintainable g 33 
Succession Acr (XXXIX or 1925), S, 304—Certain creditors of deceased inter- 
meddling with his estate —Distribution of assets by them among creditors— 
Right of creditor not receiving payment in that distribution—Liability of 





creditors to refund—Extent of 31 
Manas SUPPRESSION or ImMoeat Trarric Act (V or 1930), S. 5 (1)—- Giavicden 
of inmate of brothel—Legality of 33 


Transrer or Property Act (IV or 1882), Ss. 41 ann 115—Gift by iuabandt to 
wife of certain property—Sale of the same property by him to plaintiff— 
Plaintiff alleging that veador’s wife took prominent part in the negotiations 
preceding the sale —Suit by plaintiff for declaration and injunctlon—Wife if 
barred from setting up her title to the property—Nature of estoppel under 
Ss. 41 and 115 ae 30 
1939—-I -Ç 


THE 
MADRAS LAW JOURNAL. 


I] FEBRUARY [1939 





THE GOLDEN JUBILEE OF THE MADRAS 
ADVOCATES’ ASSOCIATION. 

The Golden Jubilee of the Madras Advocates’ Association 
was celebrated on the 19th February, 1939, 2- the completion of 
fifty years of eventful life. It was quite appropriate that one of 
fie surviving foundation members of the Association, Sir P, S. 
Sivaswami Aiyar, K.C.LE., a distinguished lawyer and an orna- 
ment to the cultured society of Madras, should have been chosen 
to preside over the public meeting, held in the spacious grounds 
of the Beasant Scout Camping Centre, Adyar, and bring toa 


happy close a whole-day programme of festivities and enter-. 


tainments. We share with the President of the Association 
the feeling of pride in the ‘uninterrupted prosperity’ and the 
‘almost unexampled’ record of the Association in the history of 
professional associations in India. 

We can never forget the prodigious labours of the early 
pioneers, who were responsible for the building up of a high 
legal tradition and of so useful an institution as the Madras 
Advocates Association, started in the eighties of the last century. 
The shining example of these great pioneers will, we hope, be 
always guiding the present generation of lawyers (and members 
of the Madras Advocates’ Association) as well as those yet to 
come. Numerous were the messages of good wishes received 
from distinguished persons and bodies for the Golden Jubilee 
and we heartily share in the rejoicings as well as in the offer of 
felicitations to the Madras Advocates’ Association. 
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FEDERAL COURT AND JUSTICIABLE DISPUTES 
` UNDER THE GOVERNMENT OF INDIA ACT, 1935.* 


BY 
Eos _UNIKANDA Menon, Advocate, Egmore. 


I. External affaire and the Implementing of Treaties and 

Agreements. 

These words suggest the intention of the Imperial Govern- 
ment to grant to the Federal Government the right to enter into 
treaties and dealing in a way with political and external affairs 
arising between the Federated India and any other part of the 
empire or through His M- ` ‘sty’s representative with any foreign 
power. In the Leagr’ uf Nations adumbrated by the Peace 
Conference in 1919, India has become a prominent member of 
the league. And if treaties and agreements were to be entered 
into amongst the various nations to adopt a particular line of 
policy, it will become incumbent on the Indian Federation to 
enact laws in fulfilment of those treaties and agreements. As 
an illustration of Acts in fulfilment of treaty obligations may be 
taken The Italian Loans and Credit Prohibition Act I of 1936 
passed by the Indian Legislature on 21st April, 1936, prohibiting 

-from giving loans, etc., to Italy. The preamble is, whereas it 
is expedient in pursuance of the obligations imposed upon India 
as a signatory to the covenant of the League of Nations by 
Art. 16 thereof io prohibit the making of certain loans and 
credit, it is hereby enacted as follows :— 

S. 2 says that: 


“No person shall make or contribute to or participate in or assist in 
«making or issuing any loan to or for the benefit of the Government of any 
italian terntory.” 





*Lecture IV. 
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It might be added that this Act was repealed immediately 
the late Abyssinian war came to an end. But if those laws 
cover a subject within the Federal list, the Federal legislation 
is valid and intra vires. But supposing the line of policy requires 
an enactment on a provincial subject then the legislation may 
ordinarily be wira wires arid invalid. An interesting case 
illustrating a similar position arose in Canada which went up 
to the Privy Council, Attorney-General of Canada v. A. G. of 
Ontario and others, (1937) A.C. 326. The Dominion Parlia- 
ment of Canada, to give effect to the draft convention adopted 
by the International labour organisation of the League of 
Nations in accordance with the labour part of the Treaty of 
Versailles, 1919 and ratified by the Dominion, passed the Weekly 
Restin Industrial Undertakings Act, 1935, the Minimum Wages 
Act, 1935 and the Limitation of Hours of Work Act, 1933. The 
Acts were challenged by the province of Ontario as stra vires 
of the Parliament of Canada and invalid in that the legislation 
related to matters coming within the classof subjects “property 
and civil rights in the province” which was an exclusively 
provincial subject. The Privy Council remarked that: 

“No further legislative competence was obtained by the Dominion from 
its accession to international status and the consequent increase in the scope 
of its executive functions. There was no existing constitutional ground for 
stretching the competence of the Dominion Parliament so that it became 
enalarged to keep pace with enlarged functions of the Dominion executive If 
the new functions affected the classes of subjects enumerated in S 92, legisla- 
tion to support the new functions was within the competence of the provincial 
legislatures only; 1f they did not, the competence of the Dominion Legislature 
was declared by S. 91 and existed ab origine. The Dominion could not, 
merely by making promises to foreign countries, clothe itself with legislative 
authority inconsistent with the constitution which gave it birth.” 

But if such a legislation were enacted in India by the 
Federal Legislature, in accordance with such treaty, it would be 
intra vires, as the legislation would fall under “ Regulation of 
Labour” in the Federal list. But take acase in which the Federal 
legislature in implementing its international treaty obligations 
has to cover a subject which is not within the Federal list. 
Then what is to happen? S. 106 of the Government of India 
Act of 1935, gives the answer. 

It says that from the fact that in the Federal list mere 
reference is made to the power of the Federal legislature to 
enact laws for implementing international treaties, it does not 
follow that the Federal legislature has got power to enact them 
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without obtaining the previous sanction of the Governor or the 
ruler of the province or the state as the case may be. But if 
the Federal list contains the subject in respect of which a law is 
made by way of implementing treaties, then it will be binding 
on the whole Federation including the provinces and the states. 


An interesting case come before the Supreme Court of the 
United States in Missouri v. Holland, 252 U.S. 416. For 
the protection of migratory birds, a treaty was entered into 
between the United States of America, and Great Britain. The 
treaty recited that many species of birds in their annual migra- 
tion traversed certain parts of the United States and of Canada, 
that they were of great value as a source of food and in 
destroying insects injurious to vegetation, but were in danger of 
extermination through lack of protection. It therefore provided 
specified closed seasons and protection in other forms and 
agreed that the two powers would make necessary laws for 
carrying out the treaty. The United States passed an Act in 
pursuance of the treaty and prohibited killing, capturing or 
selling any of the migratory birds. The state ‘of Missouri 
brought a suit against the game warden of the United States 
from enforcing the Migratory Bird Treaty Act on the ground 
of its unconstitutional interference with the sovereign right of 
the state and on the ground that the state isentitled to migratory 
birds found in it. Mr. Justice Holmes held that the statute is 
valid and observed : 


“The state founds its claim on exclusive authority upon an assertion of 
title to migratory birds. No doubt it is true that as between a state and its 
inhabitants the state may regulate the killing and sale of such birds but it 
does not follow that its authority is exclusive of paramount power... Wild 
birds are not in the possession of any one and possession is the beginning of 
ownership. The whole foundation of states-rights is the presence within 
their jurisdiction of birds that yesterday had not arrived, to-morrow may be 
in another state and in a week a thourand miles away ... Valid treaties are 
binding within the territorial limits of states, as are elsewhere throughout 
the Dominion of the United States.” 


(Baldwin v. Frank, 120 U. S. 678, 685.) 


“Here a national interest of very nearly the first magnitude is involved. 
Tt can be protected anly by national action in concert with that of another 
power. The subject matter is only transitorily within the state and has no 
permanent habitat therein. But for the treaty and the statute there might be 
no birds for any power to deal with. We see nothing in the constitution 
that compels the government to sit by while a good food supply is cut off and 
the protectors of our forests and our crops are destroyed. The reliance is 
vain and were it otherwise the question is whether the United States is for- 
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bidden to act. Weare of opinion that the treaty and the statute must be 
upheld.” 


But-if such a treaty were to be entered into by the Federal 
Government of India, it could not legislate without the 
previous sanction of the Governor of the province or the Ruler 
of the state under S. 106 of the Act, as migratory birds are 

“wild birds and ‘wild birds’ are in the Provincial list. 


Sometimes difficuli questions might arise as to the real 
scope and ambit of such international treaty or agreement, such 
as whether an Act passed by a province contravenes that inter- 
national treaty or agreement. Such a case arose in the Supreme 
Court of the United States in Heim v. McCall, 239 U.S. 175, 
where the question was whether the equality of rights and privi- 
leges with citizens of the United States with respect to the 
security for persons and property, which the citizens of Italy are 
assured by the Italian treaty of February 26, 1871, is not 
infringed by the Labour Law of New York, N.Y. Consol Laws, 
Ch. 31, $.14, which stated that only citizens of the United States 
may be employed in the construction of public works by or for 
the state or a municipality and ihat in such employment citizens 
of New York must be given preference. The relevant provi- 
sions of the treaty of 1871 said: 

“The citizens of each of the high contracting parties shall receive in the 
states and territories of the other most constant protection and security for 
their persons and property, etc. Construing the provisions of the treaty, the 
court of appeals decided that it does not limit the power of the state, asa 
proprietor, to control the construction of its own works and the distribution 
of itsown moneys. The treaty with Italy was considered in Patsone v, 
Pennsylvania, 232 U.S. 138, where. it was held that a law of Pennsylvania 
making it unlawful for unnaturalised foreign born residents to kill game, 
and to thatend making the possession of short-guns and rifles unlawful did 
not violate the treaty. Adopting the declaration of the court below, it was 
held that the equality of rights that the treaty assures is equality only in 
respect of protection and security for persons and property.” 


II. Taxing Power—its Distribution 

The principle of distribution of taxing power between the 
Federal and the Provincial legislatures, unlike the one on the 
basis of the direct or indirect legislation as in the Dominion of 
Canada and the Commonwealth of Australia, is based on the 
principle that matters relating to the whole of Federated India 
are made federal subjects and matters relating to a constituent 
part thereof are made provincial subjects. For instance import 
and export duties on the customs frontiers, duties: on customs, 
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excise duties on tobacco and other goods manufactured in India 
except alcoholic liquors, opium, Indian hemp and other narcotic 
drugs or any toilet or medicinal preparations containing them, 
taxes on non-agricultural income, succession duties on non-agri- 
cultural land, taxes on corporations and on the capita! value 
of assets, terminal taxes on goods carried by rail or air—are all 
subjects for federal legislation. Whereas, taxes on alcoholic 
liquors aud opium and Indian hemp and other narcotics medici- 
nal and toilet preparations containing them, taxes on agricultural 
lands, capitation tax and professional tax and taxes on business, 
taxes on animals and boats and on sale of goods and on adver- 
tisements, cesses on the entry of goods into local area for use 
therein and taxes on mineral rights, not covered by an Act of 
the Federal legislature relating to mineral rights are all subjects 
for provincial legislation. 


III. The Federal Powers of Taxation—(a) Taxes defined 

Taxes have been defined to be “burdens or charges imposed 
by the legislative power upon personsor property to raise money 
for public purposes”. Cooley, Constitutional Limitations, 7th 
Edn., p. 678. They 


“differ from forced contributions, loans and benevolences of arbitrary 
and tyrannical periods in that they are levied by the authority of law, and by 
some rule of proportion which 1s intended to insure uniformity of contribu- 
tion and a just apportionment of the burdens of Government.” (Cooley on 
‘Yaxation, Chap. I.) 

The levying and collection of taxes amounts to the taking 
of private, property for a public use, but the taxing power is 
distinct from that of what is known in the United States as 
Eminent Domain. 


The Extent of the Taxing Power 


In McCulloch v. Maryland, 4 Wheat. 316, Marshall, C. J., 
says! i 


“The power of taxing the people is essential to the very existence of 
government, and may be legitimately exercised on the objects to which it is 
applicable to the utmost extent to which the government may choose to carry 
it. The only security against the abuse of this power is found in the 
structure of the Government itself. In imposing a tax, the legislature acts 
upon its constituents. This is in general, a sufficient security against. 
erroneous and oppressive taxation. The people of a state, therefore, give to 
their government a right of taxing themselves and their property and as the 
exigencies of the government cannot be limited, they prescribe no limit to 
the exercise of this right, resting confidently on the interest of the legislator 
and on "the influence of the constituents over their representatives to gnard 
themselves against its abuse.” 
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The power to tax, Marshall, C.J., concludes, “involves the 
power to destroy”. In Veasie Bank v. Fenno, 8 Wall. 533, it 
was contended before the Supreme Court that the tax was so 
excessive as to destroy the franchise of the bank and was there- 
fore beyond the constitutional power of Congress. The court 
held that 


“the answer to this 1s that the Judicial cannot prescribe to the legislative 
department of the government limitations upon the exercise of its acknow- 
ledged powers. The power to tax may be exercised oppressively upon per- 
sons, but the responsibility of the legislature is not to the courts, but to the 
people by whom its members are elected.” 

Tax, Duty, Imports, Excise compared 

Under S. 311 (cl. 1) of the Government of India Act of 
1935, taxation includes the imposition of any tax or import 
whether general or local or special, and tax shall be construed 
accordingly. The terms ‘Duty’ and ‘Import’ have at times a 
meaning broad enough to make them practically synonymous 
with the general term ‘tax’, but, used in a more specific sense, 
they refer io customs or customs dues levied upon goods im- 
ported from foreign countries. 

An excise is an internal tax levied upon manufacture, sale 
or use of a thing and is thus often termed a consumption tax. 
Sec In the matter of the Central Provinces and Berar Sales of 
Motor Sprit and Lubricants Taxation Act, 1938(XIV of 1938), 
(1939) 1 M.L.J. Supplement at p. 31. In the United States 
an excise has come to mean practically all taxes other than 
ustoms dues or duties . . . . Thus, excise taxes are, in general, 
known as internal revenue duties and as a rule their imposition 
is provided for in what are knownas “Internal Revenue Act”, 
as distinguished from ‘Tariff Acts” which fix the customs duties 
to be imposed upon imports from foreign countries. See 
Willoughby on the Constitution of the United States, Vol. II, 
S. 392. 


III, (b) Exemption from Taxation 

Ss. 154 and 155 of the Government of India Act of 1935 
exempt certain propeity from federal or provincial taxation. 
S. 154 exempts from all federal or provincial taxes all property 
vested in His Majesty for purposes of the Federation. But 
if that property is liable to be taxed under any law before the 
Federation comes into existence, it may be exempted from such 
taxes by any federal law: otherwise the liability will continue 
so long as that tax continues. S. 155 exempis from federal 
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taxation the Government of a Province ora Ruler ofa federated 
state in respect of lands or buildings situated in British India or 
any income accruing, arising or received in British India. But 
if any trade is carried on by or on behalf of the Government 
of a Province in any other part of British India, or by a Ruler 
in any part of British India, he is not exempted: nor is he 
exempted in respect of lands or buildings being his personal 
property; nor in respect of income being nis personal income. 
But this will not affect the exemption enjoyed by a Ruler at the 
time of the passing of the Government of India Act in respect 
of any Indian Government securities issued before that date. 
But the federal legislature has power to tax such property, lands 
or buildings which His Majesty’s Governor or the Ruler of a 
federated state has really conferred upon a subject but not 
where noestate or interest has been soconferred. See Canada’s 
Federal System by A.H. Lefroy Edn. (1913), p. 415. 


III. (c) Provincial Taxing Federal 


The Federal Legislature under its power to tax non- 
agricultural income have power to tax the salaries . f Provincial 
officers, working in the Provinces. Have the Provincial 
Government the right to tax the salaries of Federal officers, 
working in the Provinces? The Government of India Act of 
1935 does not permit the Provinces to levy an imcome-tax on 
non-agricultural income. But it can levy a professional tax on 
the federal officers. In a case from Australia in Webb v. 
Outrim, (1907) A.C. 81, the Privy Council held that an officer 
of the Australian Commonwealth resident in Victoria, and re- 
ceiving his salary in that State, is liable to be taxed in respect 
thereof for income-taxes imposed by an act of the Victorian 
Legislature. Their Lordships held that there being no express 
provision in the Commonwealth Act restricting the Victorian 
Legislature from imposing such a tax, the income-tax is valid. 


A question might arise whether under the Government of 
India Act of 1935, a Province might tax a corporation created 
by the Federal Legislature. No doubt the Federal Legislature 
<an impose a tax on such corporations. But supposing the 
Provincial legislature imposes a tax on a federal corporation 
carrying on its business in the province, would it be valid? It 
is submitted that there is nothing to show that it has got such 
a power, except it be that the Provincial Legislature enact the 
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laws under the subject of «T atso on 1 profestibhs, trades, callings 
or employments” under the Provincial list in Schedule VII. 


In the well-known case of McCulloch v. The State of- 
Maryland, 4 Wheat, 316, the Supreme Court of the United 
States denied the right of the Provincial Legislature to tax a 
federal corporation. The Congress incorporated the Bank of 
the United States which established a branch in Baltimore. The 
Legislature of Maryland passed an Act to impose a tax on all 
the banks or branches thereof, in the state of Maryland, not 
chartered by the Legislature. McCulloch, the cashier of the 
branch at Baltimore, having issued notes upon the unstamped 
paper in violation of this Act, the suit was brought against him. 
In the course of the argument, the power of the state to tax 
such a bank was called in question. The Chief Justice Marshall 
while holding that the tax is unconstitutional observed as, 
follows :— 


“Tt has also been insisted that as the power of taxation in the general 
and state governments is acknowledged to be concurrent, every argument 
which would sustain the right of the General Government to tax banks char- 
tered by the states will equally sustain the right of the states to tax banks 
chartered by the General Government and have conferred upon it the general 
power of taxation. The people of all the states and the states themselves, 
are represented in Congress, and, by their representatives, exercise this power. 
When they tax the chartered institutions of the states, they tax their consti- 
tuents: and these taxes must be uniform But when a state taxes the opera- 
tions of the Government of the United States, it acts upon institutions created 
not by their own constituents, but by people over whom they claim no control. 
It acts upon the measures of a Government created by others as well as them- 
selves, for the benefit of others in common with themselves. The difference 
is between the action of the whole on a part, and the action of a part on the 
whole, between the laws of: a Government declared to be supreme, and those 
of a Government which when in opposition to those Jaws, is not supreme. 


“But if the full application of this argument could be admitted, it might 
bring into question the rights of Congress to tax the state banks, and could 
not prove the right of the states to tax the Bank of the United States. The 
court has bestowed on this subject its most deliberate consideration. The 
result is a conviction that the states have no power by taxation or otherwise 
to retard, impede, burden, or in any manner control, the operations of the 
constitutional laws enacted by Congress to carry into execution the powers 
vested in the General Government. This is, we think, the unavoidable conse- 
quence of that supremacy which the constitution has declared. We are 
unanimously of opinion that the law passed by the legislature of Maryland, 
imposing atdx onthe Bank of the United States is unconstitutional and 
void. This is a tax onthe operations of the Bank, and is, consequently, a 
tax on the operation of an instrument employed by the Government of the 
Union to carry on its powers into execution. Such a tax must be unconsti- 
tutional.” 
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in Canada, and State powers in the United Sta 00 
follows :— g 


“Their Lordships have been invited to take a very wide range on fhis part 
of the case, and to apply to the construction of the Federation Act the 
principles laid down for the United States by Chief. Justice Marshall. Every- 
one would gladly accept the guidance of that great judge in a parallel case. 
But he was dealing with a constitution of the United States. Under that con- 
stitution, as their Lordships understand, each state may make laws for itself 
uncontrolled by the Federal power, and subject only to the limits placed by 
law on the range of subjects within its jurisdiction. In such a constitution 
C. J. Marsball found one of those limits at the point at which the action of 
the State legislature came into conflict with the power vestedin Congress. 
The appellant invokes that principle to support the conclusion that the Fede- 
ration Act must be so construed as to allow no power to the provincial legis- 
latures under S.92 which may by possibility, and if exercised in some extrava- 
gant way,interfere with the objects of the Dominion in exercising their powers 
under S. 91. It is quite impossible to argue from the one case to the other. 
Their Lordships have to consirue the express words of an Act of Parliament 
which makes an elaborate distribution of the whole field of legislative autho- 
tity between two legislative bodies, and at the same time provides for the 
federated provinces a carefully balanced constitution, under which no one of 
the parts can pass laws for itself except under the control of the whole 
acting through the Governor-General. And the question they have to 
answer is whether the one body or the other has power to make a given law 
If they find that on the due construction of the Act a legislative power falls 
within S. 92, it would be’ quite wrong of them to deny its existence because by 
some possibility it may be abused, or may limit the range which otherwise 
would be open to the Dominion Parliament ” 


Il. (d) Can the salary of a Federal or a High Court Judge 

be taxed under the Government of India Act of 1935? 

S. 201 and S. 221 of the Government of India Act says 
neither the salary of a Federal Judge nor of a High Court 
Judge respectively shall be varied to his disadvantage after his 
appointment. See the corresponding S. 104 of the previous 
Government of India Act of 1919. Ordinarily such a case may 
not come before the Federal Court for decision, for very few 
judges would think of questioning the right of the legislature to 
impose a tax applicable to all. But suppose the tax levied is so 
exorbitant as to substantially vary their salary, in which case 
the question is likely to be raised, to get a final ruling on the 

B 
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matter considering the difference in-judicial opinion on this 
point. A similar case arose before the supreme Court of the 
United States of America in Evans v. Gore, 253 U.S. 245, 
where the supreme Court held that the salary of a Federal 
judge is not liable to be so taxed, since Art. 3, S. 1 provides 
that the compensation of such a judge shall not be diminished 
during his continuance in office. In that case the question arose 
whether the tax on a federal judge’s salary is valid. “Whether 
he could be subjected to such an income-tax in respect of his 
salary, consistent with the constitution, is the matter in issue. If 
it be resolved against the tax, he will be entitled to recover what 
hepaid; otherwise his action must fail. It did fail in the 
District Court. The relevant provision we are concerned with 
is: 


‘The judges both of the superior and inferior Courts shall hold their 
offices during good behaviour and shall at stated times receive, for their 
services as compensation which shall not be diminished during their continu- 
ance in office.’ 


“Stated in its broadest aspect, the contention involves the 
power to tax the compensation of federal judges...... 
Because of the individual relation of the members of this Court 
to the question thus broadly stated we cannot but regret that its 
solution falls to us, and this although each member has been 
paying the tax in respect of his salary voluntarily and in regular 
course. 


«With what purpose does the constitution provide that the 
compensation of the judges, “shall not be diminished during 
their continuance in office”? Is it piimarily to benefit the judges 
or to promote the public weal by giving them independence 
which makes for an impartial and courageous discharge of the 
judicial function? Does the provision merely forbid direct 
diminution, such as expressly reducing the compensation from a 
greater or less sum per year, and thereby leave the way open 
for indirect, yet effective diminution, such as withholding or 
calling back a partasa taxon the whole? Or does ii mean 
that the judge shall have a sure and continuing right to the 
compensation, whereon he confidently may rely for bis support 
during his continuance in office, so that he need have no appre- 
hension lest his situation in this regard may be changed to his 
disadvantage?..... The particular need for making the 
judiciary independent was elaborately pointed out by Alexander 
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Hamilton in the Federalist: No 78, from which we excerpt 
the following : 


‘ The executive not only dispenses the honours, but holds the sword of 
the community. The legislature not only commands the purse but prescribes 
the rules by which the duties and rights of every citizen are to be regulated ; 
the judiciary, on the contrary, bas no influence over either the sword or the 
purse; no discretion either of the strength or of the wealth of the society; 
and can take no resolution whatever—Mr. Hamilton said in explanation and 
support of the provision (in Federalist: No 79). Next to the permanency in 
office, nothing can contribute more to the independence of the judges thana 
fixed provision for their support. In the general couise of human nature, a 
power over a man’s subsistence amounts to a power over his will.’ 

“These consideration make it very plain that the primary 
purpose of the prohibition against diminution was not to bene- 
fit the judges, but to attract good and competent men to the 
Bench and to promote that independence of action and judg- 
ment which is essential to the maintenance of guaranties, limita- 
tions and pervading principles of the constitution, and to the 
administration of justice without respect to persons, and with 
equal concern for the poor and the rich... .... Obviously, 
the diminution may be direct or indirect or even evasive. But all 
which by their necessary operation and effect withhold or take 
from the judge a part of that which has been promised by law 
for his service must be regarded as within the prohibition. 
Here the plaintiff was prid the full riunpHteotion but ids 
subjected to an involuntary obligation to pay back a part and 
the obligation was promptly enforced. Of what avail to him 
was the part which was given with the one hand and then taken 
back with the other? Was he not placed in practically 
the same position as it had been withheld in the first instance? 
.... Apart from his salary a federal judge is as much within 
the taxing power as other men are. If he has a home or other 
property, it may be taxed against as if it belonged to another. 
If he has an income other than his salary it may also be taxed 
in the same way. And speaking generally his duties and obliga- 
tions as a citizen are not different from those of his neighbours. 
But for the common good, to render him in the words of John 
Marshall: 


‘Perfectly and completely independent, with nothing to influence or 
control him but God and his conscience, h:s compensation is protected from 
diminution in any form whether by a tax or otherwise and is assured to 
him 10 its entirety for his support .... We conclude that the tax was 
imposed contrary to the constitutional prohibition and so must be adjudged 
invalid.’ ” 
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In Miles v. Graham, 268 U.S. 501, the Court held that 
even judges appointed after the Revenue Recovery Act of 1918 
took effect, an income-tax on their salary could not be levied. 
The basis of the decision was that under Act III, section 1 of the 
constitution the salary of the federal judges was to be fixed by 
the Congress in a statute enacted for the purpose and that the 
salary as then fixed might not bediminished during his continu- 
ance in office under the guise of an income-tax. Therefore, in 
the Revenue Act of 1928 U.S. Statute, Large Vol. 45, Pt. 1, 
p. 797, the provision taxing the salaries of the judges was 
omitted. In Australia a different view is taken. The High 
Court of the Commonwealth of Australia held that the salary 
of a judge was taxable on the construction of S. 72 (iii) 
which says that the justices of the High Court shall receive 
such remuneration as the Parliament might fix but their 
remuneration shall not be diminished during their continuance 
in office. In that case Couper v. Commissioners of Income-tax 
for the State of Queensland, (1907) 4 C.L.R. 1304, the Chief 
Justice of the state contended that the levying of income-tax 
on his official salary under the Income-tax Consolidated Act, 
1902-4 and the Income-tax Declaratory Act, 1905, violated the 
term of S. 17 of the Constitution Act, 1867, which provided 
that the salaries allotted to judges were to be paid during their 
term of office. The High Court disallowed the claim on the 
ground that Imperial Acts of 1700 and 1760 regarding the 
English judicial salaries had never been held to be infringed by 
gencral income-tax legislation, though the High Court expressed 
the view that the repeal of a constitution Act by implication was 
not possible; a constitution Act must be amended formally and 
indeed the Court went so far as to hold that the only mode of 
dealing with such a case was for a formal alteration to be 
made in the constitution by a separate and independent Act. It 
is unfortunate that the decision was different from the reason- 
ing. 


The Dominion of Canada adopts the same view as Australia. 
See Forbes v. Attorney-General of Manitoba, (1937) A.C. 260. 
In the recent case in The Judges v. Attorney-General for 
Saskatchewan, (1937) W.N. 109, the question whether the 
salaries of Judges appointed pursuant to S. 96 of the British 
North America Act of 1867 are taxable was referred by the 
Lieutenant-Governor to the Court of appeal of Saskatchewan, 
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which answered the question in the affirmative, against which 
an appeal was brought to the Privy Council. S. 100 of the 
British North America Act, 1867, enacted that: 


“The salaries, allowances and pensions of the Judges of the superior 
district aad County Courts (except the Courts of Probate in Nova Scotia and 
New Brunswick) and of the Admiralty Courts in cases where the Judges 
thereof are for the time being paid by their salary, shall be fixed and provided 
by the Parliament of Canada ” 


“In the Courts below. it was pointed that the Judges are residents of Sas- 
katchewan, they received a salary out of the revenues of the Dominion and 
were subject to taxation in respect of their incomes just as other residents 
and there was nothing in S. 100 to limit the powers of the provinces to tax 
their salaries, though the word used in S. 100 is ‘fixed’. The same word was 
‘used in S. 91 (8) of the British North America Act in defining the powers of 
the Parliament of Canada with respect to the salaries of civil servants and the 
Court had before it two decisions of the Supreme Court of Canada—namely. 
Abbot v. City of St. John, (1908) 40 S.C.R 597 and Attorney-General of 
Manitoba v. Forbes, (1934) 3 W.W R. 681, in which a provincial income-tax 
upon which salaries was upheld. The latter of those two cases was appealed 
to His Majesty in Council in Forbes v. Atlorney-General of Maintoba, (1937) 
A.C. 260. The decision of the Supreme Court was affirmed and the argu- 
ment under discussion was therefore not now open. That, in effect, disposed 
of the present case also, unless judicial emoluments were, in a class apart, 
protected by some paramount priuciple making inapplicable to that formof 
income a tax imposed by statute in terms wide enough to include it. There 
was no foundation in the realities of the situation for any such conception, 
Neither the independence nor any otber attribute of the judiciary could be 
affected by a general income-tax which charged their official incomes on the 
same footing as the income of other citizens. The Court below agreeing with, 
though not bound by, two decisions in other Dominions namely Cooper v. 
Commmssioners of Income-tax for the Siale of Queensland, (1907) 4CL.R, 
1304, before the High Court of Australia, and Krause v Commissioners for 
Inland Revenue, (1929) S.A R. (A.D) 286, in the Supreme Court of South 
Africa, found no reason for exempting judicial emoluments from income- 
tax. Their Lordships were of the same opinion and would advise His 
Majesty to dismiss the appeal.” 


The American view seems to be more logical and the views 
of Canada and Australia more sensible. 


III. (e) Federal Power of Taxation, Wide 


The powers of taxation of the Federal legislature under 
the heading ‘Taxes on income other than agricultural income’ is 
very wide. Not only could it authorise the ordinary income- 
taxes on salary; but it could levy other income-taxes to meet 
emergency expenses caused by war, etc., on officers and ministers 
receiving their salary from the Provincial Government. In 
Caron v. The King, (1924) A.C. 999, when the Parliament of 
Canada enacted the Income War-Tax Act of 1917 and the 
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amending Act of 1919 whereby every person residing or 
ordinarily residing or catrying on business in Canada was 
rendered liable to pay income-iax a minister of the Government 
of a Province brought an action to declare that the Income 
War Tax, levying a tax on his salary was ultra vires, it was 
held that the Parliament of Canada had such a power. 


IV. Corporations 

The incorporation, regulation and winding up of trading 
corporations, including banking and insurance and financial cor- 
porations, but not controlled bya Federated state and carrying on 
business within that state, are matters for Federal legislation. 
Corporations not falling within the above description and un- 
incorporated societies such as literary, scientific, religious, etc., 
fall within the provincial list. A federal corporation ordinarily 
would be operating in all the provinces or states. And if it is 
within the competence of the Federal Legislature to create a 
particular corporation, then it can create such a one though it 
confines its operations to one particular province or state. 
Objection could not be raised as to its legislative competence on 
the ground of its being, in effect a provincial corporation, 
though a federal corporation in name. A similar question arose 
in Colonial Building and Investment Association v. A.G. of 
Quebec, (1883)9 A.C. 157. There it was held that the fact that 
a federal corporation chose to confine the exercise of its powers 
to one province and to local and provincial subjects did not 
affect its status as a federal corporation, or operate to render 
its original incorporation illegaland wlira vires of the Dominion 
legislature and that the corporation could not be prohibited 
generally from acting as such within the province. In the above 
case, an association, known as the Colonial Building and In- 
vestment Association was incorporated by an Act of the Parlia- 
ment of Canada (37 Vic., c. 203). The Association was to 
purchase lands, erect houses and sell them. It confined its 
operations to the province of Quebec. The Attorney-General 
of Quebec instituted proceedings for declaration that the defen- 
dant association was illegally incorporated and that it has no 
tight to act as a corporation in the province of Quebec. 


“It is contended that inasmuch as the association had confined its opera- 
tions to the province of Quebec,and its business had been of a localand private 
nature, it followed that its objects were local and provincial and consequently 
that its incorporation belonged exclusively to the provincial legislature but 


1J THE MADRAS LAW JOURNAL. 17 


surely the fact that the association has hitherto thought fit to confine the exer- 
cise of its powers to one province cannot affect its status or capacity as a cor- 
poration, if the Actincorporating the association was originally within the 
legislative power of the Dominion Parliament. The company was incorporated 
with powers to carrying on its business consisting of various kinds throughout 
the Dominion. The Parliament of Canada could alone constitute a corporation 
with these powers; and the fact that the exercise of them has not been co- 
extensive with the grant cannot operate to repeal tbe Act of Incorporation, 
nor warrant the judgment prayed for, namely, that the company be declared 
to be illegally constituted.” 


V. Protection of wild birds and wild animals 


“Protection of wild birds and animals” is a Provincial 
subject. Wild birds and animals within a state do not, until 
reduced to possession, belong to the state and the state have the 
power to fix the times and ihe methods by which it may be cap- 
tured and killed or sold. Provincial legislature has the power 
to enact law for the protection of wild birds and wild animals. 
The object of such acts might be either the preservation of wild 
animals and birds used for food, by the prohibition of killing 
and capturing and selling them, as in the case of the Nilgris 
Game and Fish Preservation Act (Madras Act II of 1879)or for 
ihe prevention of the indiscriminate killing of wild elephants. 
eic., as in the case of Wild Elephants Preservation Act (Madras 
Act I of 1873). Interesting questions might arise as to the 
validity of certain provincial or state acts relating to their 
capture and transportation, etc., as arose in the case of Geer v. 
Connecticut, 161 U.S. 519, where a law of the State of 
Connecticut declared unlawful to have in possession game 
for transportation beyond the state,even though such game had 
been lawfully killed during the “season”. The question arose 
whether the state could authorise the killing of game and use it 

- in the state, and yet prohibit its transportation to another state. 
The sole consequence of the provision forbidding the transpor- 
tation of game killed within the state, beyond the state is to 
confine the use of such game to those who own it, that is, the 
people of that state. The proposition that the state may not 
forbid carrying it beyond her limits involves, therefore, the 
contention that a state cannot allow its own people the enjoy- 
ment of the benefits of the property belonging to them in 
common, without at the same time permitting the citizens of 
other states to participate in that which they do not own. It 
was said in the discussion at the bar, although it be conceded 
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that the state has an absolute right to control and regulate the 
killing of game as its judgment deems best in the interest of its 
people, inasmuchas the state has here chosen to allow the people 
within her borders to take game, to dispose of it was madé and 
became an object of, state commerce. But the errors which 
this argument involves are manifest. It presupposes that where 
the killing of game and its sale within the state are allowed, it 
thereby becomes commerce within the legal meaning of that 
word. In view of the authority of the state to affix conditions 
to the killing and sale of game, it may wel] be doubted whether 
„commerce is created by an authority given by a state to reduce 
game within its borders to possession, provided such game be 
not taken, when killed without the jurisdiction of the State. 
The common ownership imports the right to keep the property 
if the sovereign so chooses, always within its jurisdiction for 
every purpose. The qualification which forbids its removal 
from the state necessarily entered into and formed part of every 
transaction on the subject and deprived the mere sale or 
exchange of these articles of that elementof freedom of contract 
and of full ownership which is an essential attribute of 
commerce. 


VI. Forests and Export duties 

The subject of forests is a matter for the provincial Tenis: 
lature, under the Government of India Act. But while legisla- 
ting upon it, care should be taken to avoid conflict with Federal 
subjects which are exclusively within the competence of the 
Federal Legislature. But levying duties of customs including 
export duties is a federal subject and any law relating to 
“Forests” should not intrude upon the province of the Federal 
legislature such as export duties, etc. For example, if the pro- 
vincial legislature enacts a law imposing a tax upon all timber 
cut in a province and provides that ın the case of timber used in 
the province there should be a release of nearly the whole of such 
tax and prohibits the export of it without a certificate that the 
tax in respect of it has been paid, then that tax would be held 
invalid by the Federal Court. It has been held in a case from 
Canada, Attorney-General for British Columbia v. McDonald 
Murphy Lumber Company, Lid., (1930) A.C. 357, that S. 58 
- of the Forest Act, 1924, of British Columbia imposing a tax on 
all timber cut in Canada and providing for a rebate of the tax 
on timber used in the province, but prohibiting its export without 
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a certificate of payment of such tax, is invalid because it, was 
an export tax and so fell within the category of duties. of 
customs, an exclusively federal subject. 


VII, Customs duties in violation of international law 


The subject ‘ Customs duties’ falls within the federal 
field. Legislation on this topic may cause great difficulty in 
the actual working out of such enactments. Disputes are 
hound to come up before the Federal Court as to the validity 
of such enactments. Laws may be passed by the Federal 
Legislature imposing customs duties both within and beyond 
territorial waters though public international law grants to a 
littoral province jurisdiction over its territorial waters the 
extent of which is normally taken to be three miles into 
the sea from the low water-mark. As other nations have got 
an equal right to navigate the seas beyond: the ‘territorial 
waters, a question might arise whether a fedtral or a 
provincial legislation affecting the open seas beyond the 
three miles limit from the low water mark will be valid 
and whether any infringement of such a legislation by a 
subject will be an offence. An interesting case came up before 
the Privy Council in Croft v. Dunphy, (1933) A.C. 156, 
where the respondent’s schooner which was registered in Nova 
Scotia together with her cargo consisting of dutiable goods 
belonging to the respondent was seized by the Canadian customs 
authorities while it was sailing for the high seas at a distance 
of 11} miles from the coast of Nova Scotia. The validity of 
the seizure which was effected in pursuance of the powers con- 
ferred by the Customs Act of Canada, Revised Statutes of 
Canada, 1927, c. 42, as amended by 18 and 19 Geo. 5, ch. 16, 
is challenged on the ground that the Parliament of the Dominion 
in conferring the powers in question exceeded its legislative 
competence. The enactments impugned are contained in 
Ss. 151 and 207 of ihe Statute as amended. S. 151 provided as 
follows :— 


“TE any vessel is hovering in territorial waters of Canada any officer may 
go onboard such vessel and examine her cargo and may also examine the 
master or person in command upon oath touching the cargo and voyage and 
bring the vessel into port—(7) For the purpose of this section and S. 207 of 
this Act ‘Territorial waters of Camada’ shall mean the waters forming part 
of the territory of the Dominion of Canada and the waters adjacent to the 
Dominion .... within three marine miles thereof in case of any vessel and 
avithin twelve marine miles in the case of any vessel registered in Canada”. 

c 
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S. 207 enacts as follows :— 


‘{1) If upon the examination of any offcer of the cargo ‘of any vessel 
hovering in territorial waters of Canada any dutiable goods or any goods 
the importation of which into Canada is prohibited are found on board such 
vessel with her cargo shall be seized and forfeited.” 


The question accordingly is whether it was within the 
power of the Dominion Parliament to pass such legislation. 
purporting to operate at a distance of 12 miles from the coast of 
Canada. The respondent sued in the Supreme Court of Nova 
Scotia for the return of the ship, the cargo and damages. The 
trial Judge upheld the validity-of the legislation and hence the 
seizure and his decision was affirmed by the Supreme Court of 
Nova Scotia. On appeal, the Supreme Court of Canada reversed 
the decision. On appeal to the Privy Council, Lord Macmillan, 
in the course of the judgment upholding the validity of the 
legislation observed as follows :— 


“It may be accepted as a general principle that states can legislate effec- 
tively only for their own territories. To what distance seaward the territory 
of a state is to be taken as extending isa question of international law. But 
whatever be the limits of territorial waters in the international sense, it has 
long been recoghised that for certain purposes, notably those of police, 
revenue, public health and fisheries a state may enact laws affecting the seas 
surrounding its coasts to a distance seaward which exceeds the ordinary 
limits of its territory. But while the Imperial Parliament may be conceded 
to possess such powers of legislation under international law and usage, the 
respondent contends that the Parliament of Canada has no such powers and 
that though the Dominion Legislature has full power to enact customs laws 
for Canada, yetit is debarred from introducing into such legisiation any 
provisions designed to operate beyond its shores or at any rate beyond a 
marine league from the coast In their Lordships’ opinion the Parliament of 
Canada is not under any disability. Once it is found that a particular topic of 
legislation is among those upon which the Dominion Parliament may 
competently legislate as being for the peace, order and good government of 
Canada or‘as being one of the specific subjects enumerated in S. 91 of the 
British North America Act, their Lordships see no reason to restrict the 
permitted scope of such legislation by any other consideration than is appli- 
cable to the legislation of a fully sovercign state .... Legislation of the 
Imperial Parliament, even in contravention of generally acknowledged 
principles of international law is binding upon and must be accepted by the 
courts of this country, for in these courts the legislation of the Imperial 
Parliament cannot be challenged as sira vires. It may be that the legislation 
of the Dominion may be challenged as #lira vires on the ground that it is 
contrary to the principles of international law, but that must be because it 
must be assumed that the British North America Act has conferred on the 
Dominion Parliament to legislate contrary to these principles. In the present 
case, however, there is no question of international law involved for the legis- 
lation of the kind here challenged is recognised as legitimate by international 
law, and in any event the provision impugned has no application to foreign 
vessels. The sole question is whether the Imperial Parliament in conferring 
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upon Canada, as it admittedly has done, full power to enact customs legislä- 
tion bestowed or withheld the power to enact the provisions now challenged 
No question of any infraction of any international law arises. The questioo 
is a domestic one between the Imperial Parliament and the Dominion Parlia- 
ment.” 


VIII. Naturalisation 


It is for the Federal Legislature to lay down what consti- 
tutes naturalisation. By naturalisation one becomes entitled to 
the protection of the state and liable to the obligations of 
allegiance to it. The consequences that will follow from 
naturalisation is for the provincial legislature to decide. But 
the privileges attached to naturalisation, where these depend 
upon residence, are quite independent of nationality. In 
Cunningham v. Tomey Homma, (1903) A.C. 151, it was held 
that the Dominion Parliament has the exclusive jurisdiction on 
the subject of naturalisation, that is, the power to enact how it 
shall be constituted. The Provincial Legislature has the right to 
determine what privileges, as distinguished from necessary 
consequences, shall be attached to it. Accordingly the British 
Columbia Provincial Election Act (1897, C. 67, S.8) which 
provides that no Japanese, whether naturalised or not, shall be 
entitled to vote is not ultra vires. The Privy Council observes 
in the course of the judgment at p. 156:— 


“Could it be suggested that the province of British Columbia could not 
exclude an alien from the franchise in that province? The truth is that the 
language of the section (91 sub-S. 25) does not purport to deal with the con- 
sequences of naturalisation. It undoubtedly reserves these subjects for the 
exclusive jurisdiction of the Dominion, that is to say, it is for the Dominion to 
determine what shall constitute it, but the question as to what consequences 
shall follow from either is not touched. The right of protection and obliga- 
tions of allegiance are necessarily involved in the nationality conferred by 
naturalisation ;but the privileges attached to it, where these depend upon resi- 
dence are quite independent of nationality”. Therefore their Lordships held 
that a British Columbia Act which prohibited a Japanese, whether naturalised 
or not, from having his name placed on the register of voters or from 
entitling him to vote at the elections for the Provincial Legislature is not 
ula vires. But in the Union Colliery Company of British Columbia v. 
Bryden, (1899) 24 A.C. 580, it was beld that S. 4 of the British Coal Mines 
Regulation Act which prohibits Chinaman of full age from employment in 
underground coal workings, is, in that respect, slira vires of the Provincial 
Legislature. The difference between these two decisions is pointed out by 
Leofroi in his Constitutional Law of Canada at p. 114 as follows:—As to 
aliens the net result of the authorities in reference to his Dominion power 
seems to be that provincial legislatures cannot legislate against aliens, whether 
before or after naturalisation, merely as such aliens, so as to deprive them of 
the ordinary rights of the inhabitants of the Province, although they may so 
regislate against them as possessing this or that personal characteristic or 
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habit, which disqualifies them from being permitted to engage in certain 

occupation, or enjoy certain rights generally enjoyed by the other people in 

the Province.” 

IX. Banking, Negotiable Instruments, Money-lending, contr- 
acts relating to agricultural land; Land, rights in and 
over land, transfer and alienation etc. 

Banking and negotiable securities are Federal subjects and 
the Provincial Legislature cannot enact laws affecting them. 
Acts to regulate all kinds of money-lending to agriculturists 
might be passed by the Province. But ‘money-lending’ 
is a provincial subject and one of the functions of the 
bank is money-lending and in the course of such business, 
banks have to use bills, cheques and other negotiable securities. 
It may be argued that the money-lending business side of 
banks may be legislated upon by the Provincial Legislature 
under the subject of “money-lending” and that if a Provincial 
Legislation on “‘money-lending” were to affect only incidentally 
‘banking and negotiable securities’, etc., it cannot be attacked. 
Among other cases, the following recent case may be referred 
to in support of the above argument. In a case from 
North Ireland, Gallagher v. Lynn, (1937) A.C. 863, a question 
arose as to the validity of the Milk and Milk Products Act passed 
by the Legislature of Northern Ireland in 1934. The Act pro- 
vides that a person shall not sell milk except under and in 
accordance with the Act and unless he holds a licence. The 
appellant is one of the farmers whose farms are situated in the 
county of “D” outside the territory of Northern Ireland but 
within a few miles of the boundary. He had been in the habit 
of selling milk in Northern Ireland prior to the Act and 
challenged the validity of the Act. S. 4 of the Government of 
Ireland Act provides that 

“Subject to the provisions of this Act. . . 1... .. the Parliament 
of Northern Ireland shall . . . . have power to make laws for the peace, 
order and good government of . . . . Northern Ireland with the follow- 
ing limitations, namely, that they shall not have power to make laws in respect 
of the following matter in particular, namely . . . . (7) Trade with any 
place out of the part of Ireland within their jurisdiction.” 

It was held that the true nature and character of the 
Act, its pith and substance is that it is an Act for the peace, 
order and good Government of Northern Ireland in respect 
of the “precautions taken to to secure the health of the 
inhabitants of Northern Ireland by protecting them from 
the danger of an unregistered supply of milk. Though it may 
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incidentally affect trade with “D”, it is not passed in respect of 
trade and cannot be attacked on that ground. So it does not 
offend the express limitations of S. 4 (7) of the Government of 
Ireland Act, 1920. Lord Atkin added at p. 870 that 

“If on the view of the statute as a whole, you find that the substance of 
the legislation is within the express powers, it is not invalidated if it inciden- 
tally affects matters which are outside the authorised field. The legislation 
must not, under the guise of dealing with one matter in fact, encroach upon 
the forbidden field. Evena lawful object cannot be achieved by invaiid 
method.” 


Thus if the main object of the legislation is to regulate 
money-lending and in the course of such legislation, it incident- 
ally affect banks and negotiable securities, it may not invalidate 
such legislation. But it may be argued contraon the strength of 
the reasoning in Tenant v. The Union Bank of Canada, (1894) 
A. C. 31 at 46 that 


“the money-lending on the security of goods, or of documents represent- 
ing the property of goods was a proper banking transaction.” 


In this view, both the legislatures, Federal and Provincial, 
have the right to legislate. In settling the dispute, what is to 
be the solvent factor? S. 107, Cl. (1) of the Government of 
India Act of 1935 seems to suggest that provincial law on that 
subject will be valid till the Federal legislature chooses to 
enact a different law. Or, are we to be guided by the doctrine 
of “pith and substance” and say that it falls under the Federal 
or provincial legislature? Or, are we tosay that it falls under the 
province of one legislature and to the extent it encroaches upon 
the province of the other, it is invalid according to the rule in 
John Deere Plow Co. v. Wharton, (1915) A. C. 330. 


‘Money-lending’ isa term of art and requires a certain 
degree of system and continuity about the transaction. In 
Newton v. Pyke, (1908) 25 T.L.R. 127 at 128, it was held that 
to come under “money-lending” in the Money-lenders Act of 
1900, it is not enough merely to show that a man has on several 
occasions lent money at remunerative rates of interest: there 
must be a certain degree of system and continuity about the 
transaction, but, seeing that the money-lending transactions ‘in 
which the plaintiff has been engaged for a long time before the 
date of this bill had been very few, and had been mostly, if not 
exclusively, with persons who could be described as friends or 
relations, and that the plaintiff had not advertised or announced 
or held himself out as a money-lender, it would not be 
right to say that the plaintiff was a person whose business 
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was that of money-lending. In Litchfield v. Dreyfus, (1906) 
1 K.B. 584 at 589, it was held that 

“not every man who lends money at interest carries on the business of 
money-lending. Speaking, generally, a man who carries on a money-lending 
business 1s one who is ready and willing to lend to all and sundry and pro- 
vided they are from his point of view eligible.” 


Considered from this point it is submitted that the inclu- 
sion of ‘money-lending’ in the Provincial Legislative list may 
not authorise the Provincial Legislature to pass the Madras 
Agriculturists’ Debt Relief Act. It may be argued that the 
subjects “rights in or over land, transfer, etc.” No. 21 in 
the Provincial list empower the Provincial Legislature to 
reduce the rate of interest, or wipe off the arrears of 
interest, or rent. But what is contemplated in the list is 
an enactment relating to the variety of ‘rights’ that he has in 
or that he exercises over the land, and not the variety of obli- 
gations that he has created in or over the land in favour of 
others by mortgages or leases, etc. Further it is submitted 
that “contracts relating to agricultural land” falls under none 
of the three lists but falls under the residual powers of legisla~ 
tion of the Governor-General under S. 104. These considera- 
tions are likely to raise complicated questions regarding the 
validity of the Act before the Federal Court.* 

Assuming that the Act does not conflict with the Negotia- 
ble Instruments Act, a difficult question might arise in the appli- 
cation of the Act regarding promissory notes, etc., made in or 
drawn outside Madras Presidency but made payable within it. 
The solution seems to be afforded by the Privy Council in 
Borough Council v. Australasian Tem perance and General Mutual 
Life Assurance Society, (1938) A. C. 224, which held that al- 
though the law of the place of performance will prima facie 
govern the incidence or mode of performance, the amount of 
interest to be paid is not a mode of performance but part of the 
obligation itself and the proper law of the obligation was the law 
of the place where the document was executed. The facts of 
the above case were that the appellant, a New Zealand Municipal 


* Since these lectures were delivered the question of stra vires character 
of the Act regarding pronote debts came to be considered by a Full Bench 
of the Madras High Court in Referred cases Nos, 7, 8and 9of 1938 and the 
Fall Bench unanimously held that ‘Money-lending’ and ‘Agriculture’ are 
terms comprehensive enough to make the Madras Agriculturists’ Debt 
Relief Act IV of 1938 intra vires, though it indirectly hit at pronotes and 
other negotiable securities. i 
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Corporation borrowed certain moneys from the’ respondent in 
1926, issued to them debentures and interest coupons at ‘a’ special 
tate. The principal and interest were to be paid at. Melbourne, 
Victoria. In 1931, a Victorian statute entitled the Financial 
Emergency Act of 1931 was enacted which provided that 
interest should be reduced by 4 shillings and 6 pence for every 
pound of interest. The question arose whether the appellants 
are not entitled to get the benefit of this Act. The Privy 
Council overruled the appellants’ contention and decreed the 
interest in full. 


Under the Government of India Act of 1935 the scheme of 
the division and the distribution of legislative powers is neither 
exhaustive, scientific nor logical. Many technical terms are left 
undefined, giving room for scramble to clutch at jurisdiction. 
The law is bound to become uncertain for some ‘time. 


nr 


SUMMARY OF ENGLISH CASES. 


MCLAUGHLIN v. CALEDONIA STEVEDORING COMPANY, LIMITED, 
(1938) A.C. 642. 

Workmen's Compensation—Injury caused by accident in 
employment—Claim for compensaiion—Attempt to get employment 
—What workman must prove—Workmen’s Compensation -Act 
(1931), S. 1 (1). 

Under S. 1 (1) of the Workmen’s Compensation Act, 1931, a 
workman who is injured by accident arising out of and in the course 
of his employment will be disentitled to relief if he has not taken 
all reasonable steps to obtain employment. 

Held, that in such a case ihe workman must prove that he has 
made attempts to obtain employment which have resulted in failure 
and he must prove reasonable attempts to get employment. An 
isolated attempt would not satisfy the provision; an attempts must 
be genuine and reasonable in volume. 





SIFTON v. Sirton, (1938) A.C. 656. 


Will—Construction—Bequest made—Condstion subsequcni re- 
garding residence of legatee in Caneaa=-Beavest whether void for 
uncertainty 

A testator by his will provided as tleas “I ue devise and 
‘bequeath all other property real and personal to my executors upon 
the following trusts, namely, to manage. the corpus-of the estate in 
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accordance with their best judgment continuing any investments that 
exist at the time of my death if they see fit and to pay to or for my 
said daughter a sum sufficient in their judgment to maintain her 
suitably until she is forty years of age, after which the whole income 
of the estate shall be paid to her annually The payments to my 
said daughter shall be made only so long as she shall continue to 
reside in Canada”. 

Held, that the provision that the payments were to be made 
“only so long as she shall continue to reside in Canada” constituted. 
a condition subsequent and was void for uncertainty. 





SAMMUT V. STRICKLAND, (1938) A.C. 678. 

Constitutional Law—Ceded territory—Prerogative of Crown to 
legislate—Grant of representative institutions—Reservation of power 
—Malta Letters Patent, 1921 and 1936—ultra vires legislation. 

The general rule is that English settlers wherever they went 
carried with them the principles of English law and the English 
Common Law necessarily applies in so far as such laws are appli- 
cable to the conditions of the new colony. The Crown has clearly 
no prerogative to legislate in such a case. Where, however, the 
territory is acquired by cession or conquest, more particularly where 
there has been an existing system of law, it has always been con- 
sidered that there was an absolute power in the Crown so far as was 
consistent with the terms of the cession to alter the existing system 
of law though until such interference the laws remained as they were 
before the territory was acquired by the Crown. The principle 
which excludes cases of settlement from the Royal Prerogative has 
no application to cases where there has been a cession in the popular 
sense whether with or without the assent of the inhabitants. 

As a general rule the grant of representative institutions once 
made without the reservation of a power of concurrent legislation 
precludes the exercise of the prerogative while the legislative insti- 
tutions continue to exist. Nor is it in doubt that a power of revoking 
the grant must be reserved, or it will not exist. 

Campbell v. Hall, (1774) 1 Cowp. 204, discussed. 

Held, that Malta is a colony acquired by cession, that it is subject 
to legislation by the common law prerogative of the Crown and that 
the Letters Patent of 1936 issued after the revocation of the Letters 
Patent of 1921 was infra vires and legally enforceable. 





SHANNON v. Lower Marntanp Damy Propucrs Boarp, 
(1938) A.C. 708. 

Constitutional Law—Canada—Provincial Act—Regulation of 
trade—System of taxation by Dominion indirectly affected—Act tf 
ultra vires—Delegation of power—Validity. 

The appellants who were dairy farmers were affected by a milk 
marketing scheme approved by the Lieutenant-Governor in Council 
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under the Natural Products Marketing (British Columbia) Act, 
1936. The appellant contended that the latter Act was ultra vires 
as contravening the provisions as to legislative powers contained in 
the British North America Act, 1867. It was contended that though 
the Province had the power to regulate the marketing and production 
of natural products the legislation in question encroached on the 
powers of the Dominion. 


Heid, on a construction of the provisions of the two Acts that 
the substance of the local Act was to regulate the particular business 
and that it was not stra vires merely because a licence fee was levied 
thereunder and the system of taxation reserved to the Dominion was 
indirectly affected. 

Held, further, that it was within the powers of the Provincial 
Legislature to delegate the so-called legislative powers to the 
Lieutenant-Governor in Council. 


ATTORNEY-GENERAL v. WILCox, (1938) 1 Ch. 934. 

Aighways—Nuisonce—Posts put upon highway—Obsiruction 
to normal use of highway—Sit for injunction—Maintainability— 
Test as to nuisance 

Where there is a public right of way whether a public footpath 
or public right of way of a wider nature over a defined area of land, 
the public have the right to use that defined area for the purpose of 
passing and repassing, and they are entitled prima facte, to use any 
part of it between the hedge or fence or other boundaries of the way, 
whether it be the grass verge or a portion of the way which is metalled 
or made up and prima facie it is an unlawful act to put anything on 
a public way which obstructs in the smallest degree the exercise by 
the public of their right; but the Court will not interfere where what 
has been done is something which is of so trivial a nature as not to 
constitute a substantial interference. Where the putting up of posts 
on a highway made the public engaged in towing process to lift the 
ropes over the posts and thereby caused inconvenience, 


Held, that an action could be maintained to declare the posts to 
be a nuisance and for an injunction. 





HanscomMBE v. BEDFORDSHIRE County Counc, (1938) 1 
Ch. 944. 

Highways—Extent of right—Adjoining land—Presumption 
regarding—Rebuttal—Trespass on adjoining land by highway 
authority—Liabihty for trespass. 

The rights of the public in a high road are to pass and repass 
along it, and their right to use the way for that purpose is not limited 
to that part of the way which is metalled or made up, but extends to 
the whole highway. When, therefore, the whole portion of a highway 

D 
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which is bounded by a fence or hedge is capable of being used to pass 
and repass, the whole portion is deemed to have been dedicated to 
the public. When, however, a portion of the whole is a ditch which 
prima facie is not adapted for the exercise by the public of their 
right to pass and repass, the presumption is that the ditch does not 
form part of the highway. That is a presumption which may be 
rebutted but the onus lies on those who assert that the ditch is 
part of the highway. 

Held, that the presumption had not been rebutted in the parti- 
cular case and that the highway authority in entering upon the 
adjoining land and laying pipes without the owner’s permission had 
rendered themselves liable for an action for trespass. 





In re Curryer’s Witt Trusts: Wyry v. Curryer, (1938) I 
Ch. 952. 


Will—Construction—Bequest providing for alternative cvents 
—Further provision as to order of evenis—Rule against perpetuities 
—A pplicability. : 

A testator provided by his will as follows: “On the decease 
of my last surviving child or on the death of the last surviving widow 
or widower of my children as the case may be whichever shall last 
happen I direct my trustees to stand possessed of the trust fund 
(namely, his residuary estate) in trust for my grandchild or grand- 
children living at the period of distribution and the issue then living 
of my grandchild or grandchildren dying before that period”. 

Held, that the words ‘on the decease of my last surviving child 
or on the death of the surviving widow or widower of my children’ 
adequately expressed alternative events and the fact that the testator 
went on to add ‘as the case may be whichever shall last happen’ is 
not sufficient to make the gift infringe the rule against perpetuities. 
Consequently the ultimate gift of capital will be valid if the death 
of the testator’s last surviving child happens after the death of the 
last surviving widow or widower of the child of the testator. 


JOTTINGS AND CUTTINGS. 


Without Lawyers—“Those who have to administer justice,” 
said Lord Atkin, proposing “The profession of the Law” at the 
banquet to His Majesty’s Judges, “know full well the pitiful sight 
of a layman struggling to make known the real case that he had. 
They saw the faltering lips and heard the faltering tongue.” 
Judges, in such a case, are habitually indulgent; but the more 
rope a layman is given in the conduct of his own case, the more he 
seems to coil it around his neck. Indeed, a man can no more be 
his own lawyer than—save in the simple affairs of lfe—he can 
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be his own doctor. Hearsay is to him almost the only relevance; 
more than the factsin issue or the documents, it is the motives 
that matter. Should he lose his case—as he is almost certain to 
do, unless he is a match for counsel on the other side—can he 
feel otherwise than disgruntled? He rails, not against himself, 
but against the law. But would the same man ascend the pulpit or 
take the operating table? Why, then, with such temerity, face a 
learned Judge? The fees he thought to save he must, in the end, 
disburse manyfold.—L./., 1938, p. 181. 


The Meaning of Words.—Nor can the world of commerce 
dispense, with impunity, with the man of law. ‘Judges were also 
familiar,” Lord Atkin continued, “with the wealthy merchant 
who had to struggle in some commercial dispute with a document 
which he had signed but which he had either not read or, having 
read, had not understood, or which he had prepared himself and 
conceived to bear an entirely different meaning from that which 
the law attached to it.” Sometimes it seems to be regarded as a 
matter of honour to take a document as read. Or, again, a layman, 
drafting his own document, may put down some legal terms of 
daily currency which he fondly imagines either to be tautologous 
or simply expletive. True, a merchant may know better than a 
lawyer the mercantile meaning of mercantile terms used ina 
contract for the sale of goods. But his contract, swiftly dictated 
in the office amid a welter of daily correspondence, and phrased 
either in the terse staccato favoured by commercia! men or in the 
uncertain prolixity of a business letier—how often does it not fail 
to provide just for those very circumstances that are most likely ‘to 
arise? The parties may have acted upon a verbal and unrecorded 
understanding; no deliveries have been made for months, and 
then, suddenly, long after the delivery period has expired, either 
the buyer or the seller—according to the state of the market— 
calls for completion. “In those straits he has to call upon the man 
of the law.” Not that a fight must follow: the aim of the lawyer 
is not to breed strife, but to compose it.—L.J., 1938, p. 181. 





The Lord Chancellor's Breakfast.—Among the famous sayings 
enshrined in such books of reference as Bartlett’s “Familiar 
Quotations,” is the dictum of Lord Stowell, the distinguished 
judge of the Admiralty Court, and the brother of Lord Chan- 
cellor Eldon, that “a good dinner lubricates business.” Whether 
this was borne in mind by the present occupant of the Woolsack 
we do not profess to know, but his decision to revive what is 
popularly known as the Lord Chancellor’s breakfast—really a 
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luncheon—-which has been in abeyance for some years, is gratifying 
as a pleasant preliminary to the work awaiting the courts and the 
profession during the coming Michaelmas sittings. During the 
regime of Lord Chancellor Selborne, Lord Justice Bowen jocularly 
poked fun at this time-honoured function, describing it as “such a 
melancholy spree as Selborne’s toast and Selborne’s tea” ; neverthe- 
less he recognised its purpose, the bringing together in pleasant 
surroundings of members of the Bench and members of the Bar 
with its reminder that they all belong to the same great pro- 
fession whose aim is the administration of justice, and all of 
whom are united in the common purpose of securing this end 
without fear or favour—SJ., 1938, p. 749. 





If Winter Comes.--Unbombed, and almost demobilised, we 
emerge in peace (we hope not without honour) from the historic 
Long Vacation of 1938, and enter with relief and not without hope 
upon the new legal year. We see before us an additional Court of 
Appeal, manned by three new L.j.s, whose duties and obligations 
are not quite the same as those of the Lords Justices we have 
known; for although some doubts were at first entertained as to 
whether there was very much difference between them, it is now 
generally recognised that while the old L.J.s might, the new ones 
must, serve as puisnes in the Courts below when required by the 
Lord Chancellor so to do. These heroic and self-sacrificing men, 
Finlay, Luxmoore and Goddard, L.JJ., deserve some meed of 
praise; for without any increase of remuneration, or substantial 
expectation of further reward, they have rendered themselves 
liable to perform additional duties, and must serve below or aloft 
according to the captain’s orders. On behalf of all those on whose 
behalf I may be permitted to speak I thank them and wish them 
well, 

Feelings are mixed, and opinions vary concerning the wisdom 
of enlarging the man power of appeals tribunals; and as one com- 
mentator inquired: Will not the illusion that appellant judges 
are cleverer than puisnes be largely dispelled by the magnitude of 
their numbers? Andis there nota danger that the Law Lords, 
hard pressed already by appeals from home and overseas, may 
(unless their strength is also increased) suffer from overwork, and 
their judgments be still further impaired by the increase in appeals 
from so many courts of appeal? We must wait and see.—LJ., 
1938, p. 260. 





Judicial Changes-—Regarding the promotions—as they are 
sometimes called—there is general approbation, although there are 
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many who wondered whether Macnaghten, J., having regard to his 
judicial quality and exceptional knowledge of our laws, was asked 
to volunteer. The answer may be that he is reserved for something 
even better than one of these new Lord Justiceships. However 
that may be, there is at the moment no perceptible moaning at the 
Bar by reason of the judicial changes; save that, in the Chancery 
Division, all lawyers are not wholly satisfied by reason of the 
reduction of their judges from six to five. Henceforward there 
will be, as of yore, two pairs of judges, the odd man out being 
available for witness actions ur relief duties as occasion may 
demand. If the Chancery men would, in the interests of justice, 
have the number of their judges restored to six, they might do it 
by what is known as the accumulation of arrears; yet I hesitate, in 
times like these, to recommend delaying action as a means of 
achieving this result. Without support or conscious design any- 
thing might happen in the uncertain legal year of 1938/9. 

The new Puisnes of the K.B.D. were marked for promotion 
long ago, and the current commentary is to the effect that their 
appointment was overdue. The Recorders of Folkestone and of 
Bath must be aware that their judgeships are in accordance with 
general expectation.—L.J., 1938, p. 260. 





The New Lords Justices—The appointment of Mr. Justice 
Luxmoore to the Court of Appeal was generally expected. He 
has been, since the appointment of Lord Justice Clauson, the senior 
Judge in the Chancery Division, and his work there has eminently 
qualified him for promotion. Mr. Justice Finlay and Mr. Justice 
Goddard have, also shown the qualities required for an Appeal 
Judge, and the Court of Appeal, in dividing itself into three parts, 
will lose nothing of its prestige. The successor to Lord Justice 
Greer, when his retirement takes effect, has still to be appointed, 
but there is every probability of the enlarged Court of Appeal being 
a strong Court. Under the Judicature (Amendment) Act the vacancy 
in the Chancery Division caused by Mr. Justice Luxmoore’s promo- 
tion will not be filled until the state of business so requires, but no 
announcement appears to have been made so far as to how the 
chambers of the Chancery Judges are to be rearranged. When in 
accordance with the recommendation of Lord Hanworth’s Commit- 
tee the Probate work goes to the Chancery Division, the sixth Judge 
will require to be restored, and, incidentally, this will put an end to 
the anomalous system under which the Probate Division declines to 
be a “Court of construction,” notwithstanding that each Division 
of the High Court is bound finally to determine, as far as possible, 
all matters in controversy between the parties.—LJ., 1938, p. 251. 
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The Third Court of Appeal—Mr. Justice Finlay, Mr. Justice 
Luxmoore, and Mr. Justice Goddard have been appointed Lords 
Justices of Appeal. These appointments are made under the Judi- 
cature (Amendment) Act, 1938—to use the appropriate short title 
—which increases the number of the ordinary Judges of the Court 
of Appeal from five to eight. Power for the Court of Appeal ‘to 
sit in three Divisions is given by sec. 68 (3) of the Judicature Act, 
1925, and the increase willallow this to be done either permanently 
or at intervals as may be required. Ina sense it is in accordance 
with the recommendation of the Second Report of the Business of 
Courts Committee that there should be as many Divisions of the 
Court of Appeal as should be necessary to deal with appeals. But 
the method is different. Under Lord Hanworth’s scheme there 
were to be no more Lords Justices. The puisne judges were to be 
themselves, if we may say so, mutual Judges of Appeal. There is, 
however, in the new arrangement an echo of that scheme, for the 
new Lords Justices and all ordinary judges of the Court of Appeal 
hereafter appointed are to be liable to sit as Judges of the High 
Court. So it would seem that in days of leisure in the Court of 
Appeal there will be substantial help available for the Courts of 
first instance.—L.J., 1938, p. 251. 





The New King’s Bench Judges—But while Mr. Justice Lux- 
moore’s place in the Chancery Division is not to be filled up, it is 
otherwise with the vacancies in the King’s Bench Division created 
by the promotionof Mr. Justice Finlay and Mr. Justice Goddard, 
and these have been filled by the appointment of Mr. Roland Oliver 
and Mr. Croom-Johnson. Both of these have attained distinction 
at the Common Law Bar. Mr. Oliver, who took silk in 1925, and 
is Recorder of Folkestone, has been engaged in many well-known 
criminal and civil cases. While still at the junior bar, he formed 
one of an interesting array of counsel who appeared for the Mid- 
land Bank in the “Mr. A Case,” which Lord Darling, who had 
retired in the previous year, returned to the Bench totry. The 
others were Sir John Simon, Mr. Rayner Goddard, and Mr. Mal- 
colm Hilbery. All are now on the Bench except Sir John Simon, 
who has found superior attractions elsewhere. Mr. Croom-Johnson 
took silk in 1927. He is Recorder of Bath, and since 1929 has been 
Member for Bridgwater. By the concentration of his energies on 
judicial work, the King’s Bench Division will receive a notable ac- 
cession. All the appointments are good, but perhaps his is the most 
promising of a very interesting batch. The new legal year begins as 
regards the Bench under favourable auspices—L., 1938, p. 251.. 
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The New Puisnes.—Croom-Johnson, J., has been M.P. for 
some years, but his appointment owes nothing to his politics, which 
may well have been a hindrance rather than a help; for it is well 
known that Governments do not invariably approve of by-elections 
for Government seats. At any rate, the appointments of Croom- 
Johnson, J., and Oliver, J., were, in the opinion of the Bar, fully 
justified by forensic merit, achievement and prestige. What is 
more, that appears to be the view of greater authorities, that is to 
say, of the barristers’ clerks, who rarely err in their estimate of 
the quality of those who work for them; and their opinion is forti- 
fied by those of other persons hardly less authoritative, namely, the 
managing clerks of solicitors who do business in litigation. 


The practice of Croom-Johnson, K.C., was for many years 
general, large and lucrative in the Supreme Court; while that of 
Oliver, K.C., who some years ago chiefly shone in criminal trials, 
has for a long time been mainly in civil actions in the Supreme 
Court, including the Court of Appeal, and he has won notable vic- 
tories in the House of Lords itself. 


Greer, L.J., 18 about to retire—a regrettable rary he is 
beyond dispute one of the best and most generally and justly 
esteemed of post-war Lords Justices. His retirement will mean 
another promotion and another appointment to the Bench.—L./., 
1938, p. 260. 


1 





If They Would.—Who will be appointed and who promoted 
will presently appear. Meanwhile, we know that there are a cer- 
tain number who might become judges if they would, and will not. 
Cf such are Hastings, K.C., Birkett, K.C., Monckton, K.C., and 
certain others ; and the belief is generally entertained that Sir John 
Simon, although at the moment he is not a practising barrister and 
therefore ineligible to compete for the Scrutton Cup, would not be 
refused a judgeship if hc intimated a longing for it, on any ground 
other than the Government desire and his own conviction that he 
should continue for the present as Chancellor of the Exchequer. 
It is even thought that if Maugham, L.C., retired, Sir John would 
show the same aversion or turning away from the Woolsack which 
once, long ago, he made manifest, in memorable words, when Mr. 
Asquith was Premier. 

The name of Mr. Jimmy Cassels, K.C., has been mentioned with 
confidence, and it is certain that, in the opinion of the Common Law 
men of the metropolis andof the South-Eastern Circuit, no more 
popular appointment could be made. Le Quesne, K.C., and Hallett, 
K.C., are other persons who are said to be marked, on their merits, 
for ultimate promotion: while the name of Mr. Harold Murphy, 
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K.C., is mentioned frequently when the prophets indulge in specu- 
lation and forecast.—LJ., 1938, p. 260. 





Sir Duncan Kerly, K.C.—Placid, pale, clear in exposition, and 
complete master of his subject and his case, Sir Duncan Kerly, 
K.C., was one of the outstanding two who for many a year were 
the undisputed leaders in all important cases relating to patents and 
to trade marks. Although he retired from practice several years 
ago (in 1931), he was a familiar figure to all Templars, and his 
death at the age of 75 is deeply deplored. He was a Bencher of 
the Inner, and was appointed Chairman of the Board of Referees 
in succession to the late Sir Charles Bine Renshaw at or about the 
end of the Great War. 

You could not tell from his accent that he had Scottish blood, 
but you might correctly infer it from his Christian or baptismal 
names of Duncan Mackenzie. Son ofa solicitor, he was educated 
at Merchant Taylors’ and St. John’s Cambridge, where he was 
Parkin Exhibitioner. In 1884 he was ninth Wrangler, and took a 
First in Law in the year following. He was MacMahon Law 
Student in 1886, a Fellow in 1887, in which year he was called to 
the Bar by the Inner Temple.—L.J., 1938, p. 261. 





More about Judicial Salaries——In the early decades of the 
nineteenth century various changes were made in the remuneration 
of the judiciary, this being sometimes on an ascending scale and 
sometimes in the reverse direction, the reasons given for these 
changes being curious and interesting. In the reign of George IV. 
a series of Acts was passed, one dealing with the salary of the 
Chief Justice of the Court of King’s Bench, another with that of 
the Chief Justice of the Court of Common Pleas, and a third with 
the Master of the Rolls, the Vice-Chancellor of England and the 
Chief Baron of the Court of Exchequer. The first of these Acts 
was 6 Geo. 4, c. 82, and is entitled “An Act to abolish the sale of 
offices in the Court of King’s Bench in England, to make provision 
for the Lord Chief Justice of the said court and to grant an addi- 
tional annuity to the said Lord Chief Justice on resignation of his 
office.” The Act recites that certain offices, namely, Clerk of the 
Treasury and Custos Brevium, Filazer, Exigenter and Clerk of 
Outlawries of the Court of King’s Bench were in the gift of the 
Lord Chief Justice and deemed to be saleable by him as and when 
from time to time becoming vacant, while other subordinate offices 
were in the gift of those officials and saleable by them, and it was 
expedient that these various offices should no longer be saleable, 
but that vacancies should be filled by the Lord Chief Justice with- 
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out fee, gratuity or reward being exigible by him. The Act then 
proceeded to declare that “it will be necessary to make due provi- 
sion for maintenance of the honour and dignity of the office of the 
Lord Chief Justice in lieu of the valuable patronage hitherto en- 
joyed by him,” and this was accomplished by enacting that he 
should henceforth receive a salary of £10,000.—L.T., 1938, p. 293. 





Provision for the other Judges.—Two statutes immediately 
following that just mentioned deal respectively with the salaries 
of the Lord Chief Justice of the Common Pleas, the Master of the 
Rolls, the Vice-Chancellor of England, the Chief Baron of the 
Court of Exchequer and the Barons of the latter tribunal. . The 
Act which deals with the Chief Justice of the Common Pleas has 
a recital similar to that which was concerned with the Chief Justice 
of the King’s Bench, namely, that a number of offices which, till 
then, had been in the gift of the Chief Justice—those offices includ- 
ing the Second Prothonotary and Clerk of the Juries—should no 
longer be saleable, and consequently, this addition to the Chief 
Justice’s remuneration being no longer available, an increase in his 
official salary should be granted, and accordingly it was raised to 
£8000, The next statute increased the salaries as follows: the 
Master of the Rolls, £7000; the Vice-Chancellor of England, 
£6000 ; the Chief Baron, £7000; andthe Barons, £5500.—L.T., 
1938, p. 293. 


Reductions.—The next important alteration was effected by an 
Act passed in 1851(14 & 15 Vict., c. 41), which is certainly curious. 
It is entitled “An Act to regulate the salaties of the Chief Justice 
of the Court of Queen’s Bench and Chief Justice of the Court of 
Common Pleas,” and then follows this curious recital: “Whereas 
....the annual salary to be granted to the Chief Justice of the 
Court of Queen’s Bench at Westminster is fixed at the sum of 
£10,000, and the annual salary to be granted to the Chief Justice 
of the Court of Common Pleas at Westminster at the sum of 
£8000, and whereas from the death of the Right Honourable 
Charles Lord Tenterden the salary of £8000 has been granted 
to and accepted by the Chief Justice for the time being of the said 
Court of Queen’s Bench instead of the salary of £10,000; and 
whereas the salary of £7000 has been granted to and accepted by 
the present Chief Justice of the Court of Common Fleas... . instead 
of the salary of £8000 fixed by the said Act: and whereas it is ex- 
pedient that the salaries of the said offices of Chief Justice of the 
Court of Queen’s Bench and Chief Justice of the Court of Common 

E : 
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Pleas should be regulated as hereinafter mentioned”; and there- 
upon it is enacted that the salaries of the two offices should be res- 
pettively £8000 and £7000. What precisely was the inner history 
attending this change in the amount of the salaries does not appear, 
but it surely must be set to the credit side that the holders of the 
two high judicial offices should have accepted, apparently without 
demur, this reduction in their emoluments.—L.7., 1938, p. 294. 





Present-Day Salartes.—These have long been at the figure at 
which they stand to-day and are asset out in the Judicature Act, 
1925,namely: The Lord Chancellor, £10,000; the Lord Chief 
Justice, £8000 , The Master of the Rolls, £6000; the Lords Justices 
and the puisne judges, £5000. The sums are not extravagant in 
amount, and, moreover, they are subject to severe abatement by 
the operation of the Income Tax Act. To many of those who have 
accepted judgeships the change from the Bar to the Bench has been 
the reverse of advantageous from the monetary point of view. At 
one time it was popularly believed that when a puisme judge was 
promoted to the Court of Appeal it involved an increase in remune- 
ration, but this was a misconception. As Mr. Justice A. L. Smith 
(about whose language there was, as Lord Bowen once said, “a 
distressing nudity”) remarked when congratulated on his eian ia 
to the Court of Appeal: “No more wages, you knowl’—L.T., 
1938, p. 294. 





Separaie Judgments —The Times, in a recent leading article 
made the third Court of Appeal, which is now staffed for 
work when its services are required, the occasion for a discus- 
sion of law reporting, and of the practice of Judges, where several 
sit together, to give,- save in the Judicial Committee and the Court 
of Criminal Appeal, separate judgments. On this latter point—the 
giving of separate judgments—the hope is expressed that “one 
Court one judgment” will become the rule. The present practice 
savours on the contrary of Quot judices tot sententiae. As to 
which produces the more interesting results there can be no doubt. 
With all respect to the Judicial Committee, its single judgments— 
and how much difference of opinion they cover may not be revealed 
—are very much inferior in interest to the varied judgments of the 
House of Lords. And since the two tribunals have largely the 
same personnel, the inferiority is duc solely to the different 
methods of announcing the result. The majority judgments in the 
House of Lords give the decision; but we can see the conflicting 
principles which have been tested, and the understanding of the law 
gains by the conflict, even though the result cannot be disputed. 
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The House of Lords are always right, because, as Lord Justice 
Scrutton is reported to have said, there is no one to tell them they 
are wrong. The House cannot even go back on its own decisions 
and reverse them. as can the Judicial Committee and the United 
States Supreme Court in a later case. That this should be so may 
be unfortunate, but the rule was decisively affirmed by Lord Hals- 
bury, L.C., in London Tramways Co. v. L.C.C. (1898, A,C. 375; 67 
L.J. Q.B. 359).—L.J., 1938, p. 269. 


Judge-imade Law.—lIt is not too much to say that the House 
of Lords reports would lose half their interest if dissent was not 
admitted. Of course, in the Court of Appeal the plan would not 
work at all. There would have to be not three, but ten Courts if 
the Lords Justices had to sit, like jurymen, till they could agree on 
a judgment. Indeed, without a dissentient judgment, such as that 
of Lord Justice Moulton in the in camera Scott case (1913, A.C. 
417; 82 L.J. P. 741), how would the House of Lords get its cue to 
reverse the Court of Appeal? So for the present we shall be con- 
tent to see judicial divergence recorded in the law reports, the 
majority judgment prevailing, and in a Court of two, the junior 
Judge withdrawing his judgment. The reporting of decisions is, 
of course, a necessity, as much so as the printing of Acts of Parlia- 
ment, for case law is a more prolific source of law than legislation, 
though Parliament is a good second. Moreover, no small part of 
case law is devoted to deciding what Parliament meant. Of course, 
it is said that Judges do not make law; they only apply old princi- 
ples to new circumstances. The matter is discussed by writers of 
repule: Grey in The Nature and Sources of Law; Allen on Law 
in the Making, and we need not pursue it here. For practical ; ur- 
poses it is sufficient that lawyers have to go for the law to the 
reported cases even more than to the statutes, and though there is 
no gainsaying an Act of Parliament when it is to the point and 
clear, advice is more often given, and a case won, on the strength 
of an apt decision.—L.J., 1938, p. 269. 





Law Reporting-—As to law reporting, which was the other 
matter dealt with in the Times article mentioned above, this, as we 
have said, is a necessity. The only question is how and to what 
extent it should be done. As to how a report should be compiled, 
it is suggested that space could be saved by omitting citations from 
earlier reports. Sometimes this is done, especially where the cita- 
tion is long. But to cut out citations as a general rule would main 
the report and deprive it of much of its utility. It may be granted 
that the consulting of numerous reports imposes a burden on the 
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lawyer, and not unnaturally it is reflected in costs. But this is 
incidental to the English system of jurisprudence. There is no 
suggestion that the system should be altered, and the points to be 
considered are what should be reported and how can the decisions 
be made readily accessible. Sir Frederick Pollock said in a paper 
on English Law Reporting, read before the American Bar Associa- 
tion in £902 and printed in his Essays in the Law, “Utility to 
the profession is the only test.” That is quite true, but in practice 
opinions may differ as to what is useful to the profession. The 
value of the reports, of which Sir Frederick was for so many years 
the distinguished editor, is not doubted; also of the Times Law 
Reports, to which attention is called in the leading article referred 
to above; and of other contemporary reports. The profession, 
indeed, has reason to be grateful for the good worls done by the law 
reporters. And the somewhat more liberal interpretation of what 
is useful to the profession which is adopted in the All England 
Law Reports and the acceleration of production is also doubtless 
appreciated, while as to tracking down a case, the Digests have 
turned that into a game.—L.J., 1938, p. 269. 


Sir Thomas Hughes.—Sir Thomas Hughes, K.C., who died 
last Monday, at the age of 82, was for a good many years before 
his retirement, in 1931, the most prominent leader at the Chan- 
cery Bar. Coming of a Lancashire family, and educated at 
Birkenhead School, he went to Trinity College, Cambridge, and 
after entering at Lincoln’s Inn, and being called to the Bar 
in 1880, he joined the Northern Circuit and practised for many 
years at Liverpool. In 1898 he came to London and, taking silk, 
joined the Chancery Bar. Those were the days when Chancery 
leaders attached themselves to particular Judges, unless they 
held themselves ready to “go a-roaming” for special fees. 
Hughes, notwithstanding his ability, never went special, 
though his ties of attachment changed from Mr. Justice Byrne 
to Mr. Justice Farwell. Finally, when in October, 1900, Ingle 
Joyce went to the Bench of the Chancery Division in succession 
to Mr. Justice Stirling, who became a Lord Justice, Hughes 
joined Mr. Justice Joyce’s Court, and, practised there, with 
Younger as an even rival, until the latter was appointed to 
the Bench in 1915. Hughes was an old pupil of Ingle Joyce, 
and rumour said that his persuasive geniality contributed 
materially to the conduct of the business of the Court. It 
is singular that he never himself became a judge, for his 
temperament and learning, and his position atthe Bar, see ned to 
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make him an obvious choice for appointment. However, judicial 
preferment did not fall to him, but from 1900 he served as a mem- 
ber of the Bar Council, and became Chairman in 1920,a position 
which he held till his retirement from practice. In 1926 he was 
knighted. Through all these later years he acquired a special place 
in the esteem and affection of the Chancery Bar.—LJ., 1938, 
p. 285. 


BOOK REVIEWS. 


THe Law RELATING TO PLACES OF ENTERTAINMENT AND 
AMUSEMENT. Published by K. Venkoba Rao, m.t., Advocate, 
1/31, Nallathambi Mudali Strect, Triplicane, Madras. 1938 Edn. 
Price Rs. 15. 

This book, as is obvious from the title, is a comprehensive trea- 
tise dealing with almost all the activities of the people for whiling 
away their leisure hours. No doubt one feels much struck by the 
literary language of the author even in the preface to this volume 
and our interest is only increased to know, as we progress, that 
the author has combined much diligence with precision of ideas in 
the preparation of such a ponderous volume. 

We cannot say exactly which particular chapters or subjects 
here will be more interesting than the rest, for there will be as many 
orders and degrees of preferences as there are readers. The author 
does well to introduce in his first chapter the main outline of the 
cinematographs, sketching the history of the screen industry in the 
various parts of the world. But cinematographs are again dealt with 
separately in Chapter IIl where the English Film Acts have been 
duly noticed including the Films Act of 1938 which came into force 
only in April, 1938. As regards Theatres and Dramas we have a 
fund of information given in Chapter IT and the relation between 
the theatiical proprietor and the artiste has been adverted to in the 
proper place and with due proportion of its importance. The 
English authorities on the subject have been carefully collected 
and discussed, and in the last portion of the same chapter the 
Indian Law relating to theatres is also dealt with. The Entertain- 
ment Tax Acts passed by the various Indian Provincial Legislatures 
in recent years have been mentioned in the Index with full texts 
as well as the Rules framed under them. The interesting topic of 
libel actions by Sound Films necessanly find a place in Chapter IV 
whose interest 1s really enhanced by the elaborate discussion of 
the Rasputin Action. The next chapter gives an idea of Sunday 
Entertainments with their legal incidents. About the spectators of 
a Cricket Match—not an absorbing gane merely but a growing 
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craze with the young and old in modern times—and their rights 
against the authorities regarding accidents caused by the hitting 
of balls, we have a chapter where the subject is put to a critical 
examination in all its entire legal bearing. The next few chapters 
have a good deal of discussion about Billiards, Races, Lotteries 
and Crossword Competitions, etc. In Chapter XI we are provided 
with knowledge of the existing law in America pertaining to 
entertainments and amusements of the kind dealt with in the 
previous chapters with a lot of case-law on the various subjects. 
Chapter XII specially gives an account of the Cinematographs Bill 
in the British Parliament and the important speeches of members 
during the three readings of the Bill. The appendices contain full 
and extensive texts of the various English and Indian Acts 
grouped under proper headings. 


It needs no great imagination to realise that a subject like the 
one the author has chosen has great possibilities of growth under 
modern conditions with the great scientific advances made in the 
Radio and the Television. We therefore hasten to congratulate 
the young author for being almost the first in India to have written 
a sumptuous treatise on this little explored branch of the law and 
given adequate information for lawyers and laymen alike. We 
also believe that the work will be found very useful to magistrates, 
police officers and other licensing authorities. 





SPEECHES OF BHULABEHAI Desai. Published by G. A, Natesan 
& Co., Madras. 1938 Edn. Price Rs. 3-8-0. Foreign 7s. 6d. 
Postage Extra. 


We know how eminent English Lawyers like Erskine and 
Russell, superb successes at the Bar, turned out to be great failures 
in the House of Commons. Perhaps it was F. E. Smith (later 
Lord Birkenhead) who proved the exception to the general rule 
that a lawyer with a reputation made in his piofession is more 
often disappointing in Parliament. We have for the lawyer of our 
country the further handicap of a foreign language as the vehicle 
of expression, apart from the many other disadvantages resulting 
from lack of adequate training and tradition in parliamentary 
procedure. It is therefore doubly piaiseworthy if an Indian 
lawyer of repute should claim the palm for parliamentary 
eloquence and debating capacity of a high order. Sri Bhulabhai | 
Desai has now been acclaimed a very successful party leader and a 
splendid parliamentarian. 


When he joined the Congress he had already made his name 
jn the legal profession. Naturally therefore his debut into 


1] THÈ MADRAS LAW JOURNAL. 41 


the Assembly was watched with keen interest by all sections of the 
public. Needless to say that he has satisfied all the canons by 
which a member of a deliberative body modelled on the House of 
Commons in its procedure should be judged. He has shown great 
powers of sustained and clear thinking upon any subject he might 
be called upon to deal within the Assembly. Facility of speech 
and a maive realism added to his own individual sterling qualities 
have gained him the amount of confidence and leadership that at 
present he enjoys. What powerful influence the art of speech has 
on us and what subtlety and versatility the legal brain is capable 
of when faced with weighty national problems as well as the huge 
opposition of an unsympathetic Government, will be evident from 
a perusal of these copious speeches. 


We are really thankful to Messrs. G. A. Natesan & Co., for 
the very idea of collecting the speeches of an outstanding advocate, 
no less renowned for his patriotism and sacrifices in the cause of 
his motherland.{ One has only to read carefully his utterances 
upon the many! ‘cs such as Indian Defence and the Cnminal 
Law Amendmen. bet to be greatly impressed with the legal 
acumen and pow\ ‘of analysis that he brought to bear upon the 
deliberations of th: Assembly. We feel real pleasure in commending 
such a valuable publication to the discerning public. — 





STATUTE LAW RELATING TO ReLigious ENpowMENts by 
P. R. Ganapathi Aiyar, Advocate, Madras. Price Rs. 4. 


Mr. P. R. Ganapathi Aiyar is a recognised authority on the 
subject of Religious Endowments and his treatise on Hindu and 
Mahomedan Endowments is the leading text book on that branch 
of law. The profession was eagerly looking forward for a new 
edition of the book as there has accumulated a large mass of case- 
law on the subject in the course of over twenty years that have 
elapsed since the publication of the last edition andso far as 
Madras is concerned, the local legislature has repealed Act XX of 
1863 and an altogethe: new enactment has taken its place. The 
book under review is not a new edition of his book on the Hindu 
and Mahomedan Endowments; but the learned author has traced in 
it the growth of the Statute Law relating to Religious Endowments 
from the commencement, stating their effect without giving the 
text of the statutes themselves. The learned author has not rested 
content with tracing the growth of the statule law on the subject 
in British India, but has dealt with the regulations on the subject 
in the Indian States as well. He has given his valuable sugges- 
tions as to how the provincial governments should deal with these 
public trusts and their endowments in the future. The appendices 
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give the text of the various regulations in the Indian States on the 
subject and the Charitable and Religious Trusts Act of 1920. It is 
needless to add that the learned author has dealt with and discussed 
all the relevant decisions. We have every hope that the book will 
be found avery instructive one and will be used with profit both 
by the Bench and the Bar. 


For Necessary Action.—Speeches and Judgments of Sir 
Douglas Young, Edited by Shri Ram, B.A., LL.B., Advocate, High 
Court, Allahabad and V. M. Kulkarni, B.A., LL.B., Editor, Indian 
Cases, Lahore. Published by the Indian Cases, Ltd., Lahore. 


This is a collection of some of the notable speeches and judg- 
ments of Sir Douglas Young, the Chief Justice of the Lahore 
High Court on topics of public interest. It is well known that 
Sir Douglas Young has set his heart in rooting out corruption in the 
public service in the Punjab and has achieved a large measure of 
success in his laudable endeavour. The speeches are refreshing in 
their candour and are also marked by sympathy. The subjects 
dealt with in the speeches are not merely of local interest but 
have a wider appeal to all reformers in every field of public activity. 
The book is not a legal text book and will be read with profit by 
all those interested in the welfare of the future of this country. 





MEDICAL JURISPRUDENCE by M.A. Kamath, M.B. & C.M. 
(4th Edition), 1938. Published by Messrs. Butterworth & Co. 


(India), Ltd. Price Rs. 6. 


This edition appearing as it does nearly nine years after the 
third edition has come none too soon. The subject which is of 
interest to lawyers and medical men has been dealt with in all its 
branches lucidly and with precision. Since the publication of the 
last edition, there has been an accumulation of learning on the 
subject necessitating alterations and additions in the present 
edition. An additional feature of this edition is the addition ofa 
chapter on the Workmen’s Compensation Act. The author having 
had long experience as a member of the medical service has drawn 
largely from it in illustrating the several points dealt with in the 
course of this book. We have every hope that the book will be 
found useful as a reliable hand book on the subject, specially suit- 
ed to Indian conditions. 
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SIR SRINIVASA VARADACHARIAR. 


We offer our respectful congratulations to Sir S. Varada- 
chariar on his elevation to a seat on the Bench of the Federal 
Court of India. When he was raised to the Bench of our High 
Court in 1934, he reached the highest goal of professional 
ambition. On the passing of the Government of India Act, 
1935, a higher judicial appointment became available in India 
and he has now reached that higher haven. But for his hesita- 
tion over the suitability of a judicial career for one of his 
temperament, he might have been a Judge of the High Court 
for well over ten years. He has now been the recipient of the 
added honour of a knighthood. His friends have deep satisfac- 
tion in the fact that places and honours came to him unsought. 

Sir S. Varadachariar began life in humble circumstances. 
With a brilliant academic career, he became early in life attached 
to Sir V. Bhashyam Aiyangar as almost a member of his 
household. Few know that his higher destiny checkmated and 
overruled the well-meant effort of his friends to get him 
appointed to a place in the clerical establishment of the High 
Court and saved him from the obscurity which would have been 
his portion had that effort succeeded. After Sir V. Bhashyam 
Aiyangar became judge he passed into the office of Sir 
P. S. Sivaswami Aiyar. His association with these two 
eminent men influenced and moulded him in the early years of 
his professional life. Shy and retiring, he might have long 
remained unknown. An article in the pages of this journal 
which was a critique on the judgments of the two greatest Judges 
of the time immediately arrested the attention of competent 
men to his learning and ability. His growth and progress in 
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the profession was slow and steady. It is said that slow growth 
indicates a longer career and the reaching of higher heights and 
Sir S. Varadachariar’s life illustrates it. His advocacy showed 
constructive imagination. His presentation was lucid, at times 
subtle, and always fair. Unlike most lawyers he argued 
without making notes. Without conscious effort on his part 
to impress, he managed to make a deep impression on the Judges 
in the course of years. Sir Owen Beasley, C. J., had great 
respect and admiration alike for his intelligence and character. 
He once remarked that the statement of a principle by Sir 
S. Varadachariar made futile the citation of a vast and carefully 
collected array of authorities. Deeply religious by temperament 
and training, he acted steadfastly on principles which he laid 
down for himself as a man, as an advocate and as a Judge. A 
certain almost aggressive simplicity characterises his life outside 
Court. As a lawyer he seldom took up a case that he considered 
unjust or unarguable. As a Judge, he was painstaking and 
more patient than some of his friends expected from the clear 
decisiveness of his mind. Complaints have been heard that he 
came to Court with his mind made up and gave little chance to 
the argument of counsel. But he has not been unknown to 
change his mind when he was shown reason for doing so. In 
this respect, he was not like Sir V. Bhashyam Aiyangar who 
rarely changed his very carefully formed conclusions. Sir 
S. Varadachariar has given great satisfaction to the profession. 
He has a wide circle of friends in the Bar and on the Bench. 
The impression that be made on the present Chief Justice soon 
after his arrival in Madras and the deep personal attachment 
between him and Sir P. S. Sivaswami Aiyar are worthy of 
special mention. Not without deep feeling did his many friends 
at Madras separate from him. 

We have no doubt that the high distinction he has achieved 
as a judge of the High Court will mark his career as a judge of 
the Federal Court also. The functions of the Federal Court 
are in the region of constitutional law, but are not in essential res- 
pects different from the functions of other judicial tribunals. We 
have heard expressionsof doubt as to whether the judicial work 
in a High Court may not have the effect of tinging with narrow 
legalisms the decisions of those larger constitutional questions 
that will come before the Federal tribunal. Sir S. Varadachariar 
is a student of history. He has less faith in books than in deep 
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reflection. He cares and has always cared for depth rather than 
for breadth. And in the hours of leisure which the less strenuous 
life of a Judge gave him he has kept himself abreast of the 
times by careful and selective study. Even his innate conserva- 
tism has yielded to the compulsive quality of the time spirit. 


This journal owes gratitude to Sir S. Varadachariar who 
was for twenty years its Editor and a worthy successor to the 
three first illustrious editors. All of them reached the highest 
places as public servants. We wish Sir S. Varadachariar long 
life and full period of service as Judge of the Federal Court. 





Sir Alladi Krishnaswami Aiyar, Advocate-General, on behalf 
of himself and the other members of the Bar bid farewell to Afr. 
Justice Varadachariar on the eve of his depariure from Aladras 
as Judge of the Federal Court. 


Sir Alladi Krishnaswami Aiyar said :—“In the course of the 
last few years, I had several occasions to bid farewell to Judges 
who retired from the Bench in this Court, but none so unique as 
the present, when I am saying good-bye to Your Lordship on your 
transfer to a wider and, may I say, a higher sphere of work. In 
taking leave to express our appreciation of your work both at the 
Bar and on the Bench I have necessarily to put some restraint on 
myself as I feel a certain amount of embarrassment by reason of 
the fact that you still continue to be a Judge, and some of us hope 
to appear and plead on occasions before you in the Federal Court 
and in the Supreme Court if, as it is hoped ere long, the Federal 
Court becomes the normal appellate tribunal from the High Courts 
in this country. 

“I can claim to have known Your Lordship’s work at the Bar 
intimately almost from the commencement of my professional 
career. Very early in your career at the Bar, by your singular 
devotion to the study of law, you acquired a reputation for learn- 
ing and kcen grasp of the principles of law. In the formative 
years of your professional career you had the singular good fortune 
of coming under the influence of some of the ablest and most 
notable names at this Bar, Sir V. Baashyam Aiyangar, Sir P. S. 
Sivaswami Aiyar, who happily is still with us, and the late Mr. 
V. Krishnaswami Aiyar, whose broad-based intellectual generosity 
and appreciation of talent, wherever ıt was to be found, is too 
well known to need mention. 


“At a period when many a young practilioner’s time is taken 
up with the struggle to make a living in this most competitive of 
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professions, Your Lordship was able to pursue your legal studies 
with zeal and single-minded devotion by working in the Chambers 
of your learned leader, Sir P. S. Sivaswami Aiyar, and assisting. 
him in the conduct of difficult causes involving complicated and 
intricate questions of law.: 


“Your intimate connexion with the Madras Law Journal 
almost from the commencenient of your professional career and 
your editorship of that Journal for several years have won for 
you a prestige scarcely rivalled, excepting perhaps by the illustrious 
first founders of the Journal. 


“After the first few years, your talents came to be recognised 
in the’Profession and attracted the litigant public of this Presi- 
dency ; your advocacy airested the attention of the Judges, before 
whom you appeared, and you sprang to fame and distinction in the 
forensic field outdistancing most of your cumpeers at the Bar. 


“By your learning and ability, your penetrating intellect, your 
mastery of the intricate details of every case, your suave manners, 
the reputation you earned for scrupulous and fair presentation of 
your clients’ cause and your exposition of the legal principles in- 
volved in it, you attained a position at the Bar which made some 
of your compeers occasionally feel a sense of handicap when 
appearing against yuu before some of the Judges of this Court. 


“Tt isa source of great pleasure and pride to me that in our 
early years at the Bar we together assisted and instructed leading 
counsel in some of the important cases and in later ycars I had the 
privilege of opposing you on several occasions. From my intimate 
acquaintance with you at the Bar, I can bear testimony to your 
uniform courtesy, kindliness of spirit and the great forbearance you 
showed at any lapses on the part of your opponents. My profes- 
sional contacts with you have served to accentuate my esteem and, 
may I add, affection for you. 


“When, after your distinguished record at the Bar, Your 
Lordship was raised to the Bench in March, 1934, the universal 
feeling was that the right man was in the right place and that 
nature specially equipped you for a distinguished judicial career. 
Hardly had you taken your seat on the Bench, when the profession 
began to realise that a new vigour had been imparted to every 
Bench in which you took part. 


“While you were not oblivious of the changing conditions and 
the environment of anew age your career on the Bench was not 
marked by any desire or tendency to give any particular direction 
to the development of the law, the main function of the Judge 
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being to administer the law as he finds it and not assume the role of 
a legislator. In your Court no case suffered or.could suffer for 
bad or tactless advocacy. The complaint could, if at all, only be 
that you knew every aspect and detail of the case and leit little 
scope for the Advocate’s art in the matter of the exposition of, the 
law or in unravelling the complicated facts of a case. 


“I hope I am not guilty of any impropriety when I say that 
the impression gained ground among the clientele and the profes- 
sion that any case before you was in safe hands and that it could 
not suffer for want of skill in advocacy. It is not always that a 
Brilliant lawyer makes a distinguished Judge, but in your case your 
legal learning was subordinated to your passion for justice. An un- 
failing courtesy, an artless simplicity without the least sacrifice of 
judicial decorum and dignity held the admiration and friendship of 
all that came in contact with you. 


“Accumulation of arrears in this Court, the obvious necessity 
for speedy despatch of judicial business, the multiplication of case- 
law with as many as 11 High Courts at work in different parts of 
India and a continuous stream of decisions of the Judicial Com- 
mittee do not afford much scope for a Judge to. devote sufficient 
time to the writing of erudite judgments with a punctilious regard 
to form and nuances of style. But in spite of the prevailing tenden- 
cies of the times, even within the comparatively short period of 
five years, Your Lordship has delivered many leading and learned 
judgments in several departments of the law, which may well stand 
comparison with some of the great judgments of the past. 


“There is hardly a Full Bench decision in this Court within 
the last four years in which you have not taken part. 


“The new sphere in which you are entering will give ample 
scope to your great legal and scholariy attainments and enable you 
to make a lasting contribution to the jurisprudence of this country 
in the constitutional field and in the field of private law if and 
when the Federal Court is invested with ordinary appellate juris- 
diction. 


“The Madras Bench is distinctly the poorer on your being 
taken away from our midst and it isnot easy for any one to fill 
your place. But we shall not grudge the benefit of your services to 
a Higher Tribunal. 


“The Bench and the Bar are equally proud of the position 
which you have been called upon to fill, and the good wishes of 
the Bar go with you in your new sphere of work.” 
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` Mr, Justice Varadachariar’s Reply. 

Tam glad of the opportunity given me to bid good-bye to you 
ali. I cannot be sufficiently grateful to the Advocate-General for 
all the kind things that he has said of me and my very close 
acquaintance with the Advocate-General is a source of great 
embarrassment to me in referring to them in detail. There is, 
however, one part of his speech to which I can refer without any 
embarrassment and indeed with the greatest satisfaction, namely, 
to acknowledge in asemphatic a term as possible and as openly 
as I can the debt of gratitude that I owe to some of the 
leaders under whom it had been my privilege to learn and to work, 
I may almost say that their example had been the loadstar of my 
life and it was their help and encouragement which had made it 
possible for me to even enter the profession and afterwards to find 
my way through it. The statements contained in the other parts 
of the Advocate-General’s speech, it is not for me to canvass and I 
would leave it to the audience, excluding myself, to decide how 
much of ıt they can accept at their face value. 

Next to acknowledging my obligations to my ‘ gurus’ in the 
profession, I have an equally pleasant acknowledgment to make to 
the numerous members of the Bar, both old and young, whom I 
had the privilege to come in contact with. Their attachment to me 
was due more to their kind nature than to anything in me. I hope 
that nobody would mistake me when I say that in the earlier years 
of my life in the Bar the Andhra friends took to me more heartily 
than others. It had always been one of the happiest memories in 
my life. In the latter years of my career, it had been my special 
privilege and pleasure to have been treated perhaps even more 
kindly than I deserved by many learned Judges before whom I had 
to appear. 

After I became a Judge, my position was made even happitr 
by the honoured colleagues with whom it had been my privilege to 
sit. My brother, Mr. Justice Pandrang Row, used to refer to me 
as his elder brother; sometimes even behind that humorous remark 
I could detect an element of truth. My relations with my col- 
leagues have been of the most cordial character. More than all, I am 
under a special obligation to the two Chief Justices with whom it 
has been my good fortune to work. The fact that Sir Owen 
Beasley has now left this Court is no reason why I should not 
acknowledge in the most generous terms the extreme kindnesses 
which were extended to me on all occasions. After my Lord the 
present Chief Justice assumed office, I have been treated with even 
more kindness and consideration than T could have expected from 
a life-long friend. 
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I have also received the most loyal help and co-operation from 
the officers of the High Court. 

I now wish to deal with my relations with the Bar. Before 
doing so, may I say a word or two of explanation or even 
apology. Iam particularly gratified by the reference which the 
Advocate-General made to what the Bar felt when they had occa- 
sion to appear before me. I cannot conceal from myself the fact 
that there had been several occasions when I had sorely tried the 
patience of the members, but I can assure you that such occasions 
were the result of what I have always conceived as a common 
effort in which we are all engaged—an effort to find the truth and 
to do justice. I believe that members of the Bar would have 
noticed on many occasions my face betraying the struggle within 
me—the struggle to get at the truth. I would like to take this 
opportunity of making an unreserved apology for any offence that 
I might have unwittingly given on any occasion. But I am happy 
to think that such occasions have been comparatively few. On the 
other hand, my memory of these five years is almost a continuous 
memory of a happy co-operative endeavour between the Bench and 
the Bar to do justice according to the best of our lights. 


If I may repeat, without any breach of confidence, the appeal 
that I made to my brother Judges yesterday, I would say that 1 
have always desired, and I hope I shall not desire in vain, the 
utmost cordiality and co-operation to exist between the Bench and 
the Bar. It naturally requires certain qualities in those who sit on 
the Bench and certain qualities in those who are in the Bar, to 
secure the maximum cordiality. Every one of us realises the 
supreme importance of the task which the administrator of justice 
is concerned with. And it has always been the ambition of the Bar 
to be regarded as a limb in the administration of justice and not 
merely paid agents. If the Bar will only be true to that ideal and 
tradition, I see no reason why the Bench should not recognise that 
character of the Bar and should not appreciate the endeavours of 
the Bar from that point of view. 

In this connection, I recollect an incident which has always 
stood out before me as marking the high water-mark in profes- 
sional idealism. Even at the time the incident happened, it created 
a stir. In acase which my leader, Sir P. S. Sivaswami Aiyar, 
had to argue before Sir S. Subramania Aiyar and another 
learned Judge, my leader appeared for the respondent and he 
was aware of a Privy Council case which, if quoted, the 
case would go against him and which his opponent had not 
stated. My leader could not sleep the whole night, because he 
was torn by a sense of conflict between his duty to his client and 
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his duty to the Court as an Advocate. He consulted frends and 
ultimately he pointed out the case to the Bench and that settled 
his case., 1 have referred to that point to emphasise the fact 
that, while the gentlemen of the Bar owe a very serious 
responsibility to their clients, they also owe an equally responsi- 
ble duty to the Court and that, 1f the Bar wish that it should 
be recognised as a necessary and an honourable limb in the 
administration of justice, it must find some.way ot 1econciling 
these two apparently irreconcilable duties. All theories about the 
traditions and the ideals of the Bar practically relate to this appa- 
rently irreconcilable conflict of duties I have no doubt that the 
estimation in which the Bar is held by the Bench will depend upon 
the realisation of the Bar upon this aspect of this question. lt is 
far from me to suggest that the Bar should, in the slightest degree, 
depart from the trust which the clients impose in them, but just as 
there is such a thing as presumption of knowledge of law even by 
the most ignorant persons, the traditions of the profession presume 
that every client, when he engages the services of a Counsel, knows 
that Counsel is in a position of trust uot merely to himself but also 
to the Bench. I am emphasising this because of my anxiety that 
the Bench and the Bar should feel that they owe a common duty to 
the public in the matter of administration of justice and that the 
best co-operation between them can be attained only to the degree 
to which the Bar realises this aspect not merely theoretically but as 
a matter of day-to-day conduct. 

I need hardly expatiate upon the reputation which the Madras 
Bar has attained for efficiency and character. We have had com- 
paratively a short existence, when we think of the life of the Bar 
in countries like England. But within the short period of its exis- 
tence, the Madras Bar has had the advantage of professional 
idealism, practised by eminent members of the English Bar such as 
Mayne and Norton and latterly we have had the cxample of veterans 
who could hold their own with any member of any Bar like Sir 
V. Bhashyam Iyengar, V. Krishnaswami Aiyar, Sir S Subraimania 
Aiyar and P. R. Sundara Aiyar. Even on the Original Side, we 
had eminent men like Anandacharlu. The tradition has been handed 
down to us by stalwarts and giants and it is no wonder that our Bar 
stands to-day in the highest estimation in the world; but the great 
heritage only adds to our responsibility to safeguard it properly and 
to hand it down to posterity, if not improved, at least un- 
diminished. I am emphasising this particularly in view of the 
unfortunate conditions prevailing to-day. 

I do not wish to dwell upon the most gloomy side of the life of 
the Bar as it obtains at the present day. [tis common knowledge 
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that the difficulties particularly of young men are indescribable. 
What remedy can be found has been seriously considered by some 
of our eminent men. The latest contribution to the subject was the 
speech of Sir P. S. Sivaswami Aiyar the other day. One is bound 
to feel that speeches have not carried us very far, at any rate, when 
it comes to rupees, annas and pies. I feel it my duty to warn 
younger members not to give way to despair even during the 
gloomy days. After all, we are hoping for better days ahead and 
if, in the meanwhile, you lower the ideals or the standards, the high 
place which you now enjoy will certainly go down. In these 
critical days, it behoves the Bar to be all the more careful to sec 
that this reputation is kept up untarnished. 


I would like to refer to my disappointment at the growing 
lack of interest in the theoretical study of Law. I had been told 
when I broached the subject to some of my friends that there was 
a close interaction between the Bench and the Bar even in that 
matter and if the Bench did not very much care for theoretical 
study and discussions, it was hardly worth the while to expect the 
Bar to do that. As the Advocate-General had said, the Bench is 
under a great handicap in these days in the matter of pressure of 
work and of time. Itis therefore too much to expect them to 
indulge in theoretical discussions. But 1 do not think that that 
shows indifference to theoretical discussions. The Bar, at any ratè 
the younger section, have abundant leisure and 1 would appeal to 
them to cultivate their theoretical knowledge. It is the ambition 
of many to fill the position which the Advocate-General is now 
holding in the profession. That is avery laudable ambition, but 
1 would tell them to go some day to the Advocate-Genera]l and ask 
him in his leisure hours how many dusty volumes and how many 
old English reports he had pored over. One cannot expect to have 
the fruit without the labour. It might be said thal even with the 
labour, there would not.be any fruit now-a-days. But I assure 
them that labour will always be rewarded. Take it from my . own 
life as to how conscientious endeavour will not go in vain. People 
may differ as to the quantum of reward. Thatis all the appeal I 
venture to place before you in all humility and with all confidence 
that that appeal wil not go in vain. [donot wish to preach any 
homily, but I am so jealous of the reputation of the Bar and so 
much pressed by the duty that we owe to the great leaders who 
have adorned this Bar, that [ thought that I will not be misunder- 
stood if I emphasised this aspect of the duty which the Bar of the 
present day owes both to the past and to the future, 
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JOTTINGS AND CUTTINGS. 


Lord Justice Greer’s Retirement—While it was generally 
known that Lord Justice Greer, the senior of the Lords Justices, 
had for some time contemplated retirement, that intention, now that 
it has bécome um fait accompli, will be received with great regret by 
the whole legal profession. He will indeed be greatly missed in Court 
of Appeal No. 2, where for the past few years he has been the 
presiding Lord Justice, for to a masterly grasp of the law he united 
a kindly human feeling towards all who practised before him or who 
otherwise came in contact with him. To all he was the perfection 
of courtesy, and this was once again manifested in his farewell 
statement in court in which he said that he had always endeavoured 
to treat the judgments of the King’s Bench Judges—those of the 
Chancery Judges rarely, if ever, came to Court of Appeal No. 2— 
with the greatest courtesy, holding, as he did, that it was most 
undesirable that anything should be said which might detract from 
the weight that should be attached to their decisions. This trait was 
eminently characteristic of his kindly heart, and was indeed the very 
antjthesis of that taken by some of those who in the past have sat 
in the Court of Appeal, and who seemed to take a malign delight in 
‘ridiculing the alleged lack of law and reason in the pronouncements 
which it fell to them to review. It was further an additional instance 
of the kindliness of the Lord Justice that in his valedictory observa- 
tions he did not forget to thank the two ushers of the court, who 
had reduced as far as possible the physical handicap through arthritis 
from which he suffered, by providing him without delay with the 
books of reference necessary to be consulted. Incidentally he men- 
tioned thai it was only on the strong advice of the late Lord Justice 
Scrutton that he had agreed to leave the King’s Bench Division and 
become a Lord Justice. This, we may say, was not the least of the 
many services that great lawyer rendered to the public. A distin- 
guished lawyer himself, with, perhaps, a predominance of the fortiter 
in re over the suaviter in modo, Lord Justice Scrutton realised the 
juristic and personal worth of the Lord Justice who has now 
retired —S.J., 1938, p. 857. 


THE — | 
MADRAS LAW JOURNAL. 


1] MARCH [1939 








LAW AND RELIGION.* 


THE HOoN’BLE MR. Justice S. VARADACHARIAR. 


The subject of this lecture is not only a topic of historical 
and theoretical interest, but also one of some practical import- 
ance at the present day. Many a well-meaning reformer in 
this country attempts to seek the aid of the legislature to 
quicken the pace of reform. Such attempts are sometimes 
opposed as endangering religion. A dispassionate study of 
the relation between law and religion is thus of more than 
academic interest. It is however necessary to recognise, at the 
outset, that the matter is one on which there is likely to be 
honest difference of opinion. 


The word “religion” has been used and understood in 
different senses, and in the present discussion, I refer to religion 
in the sense of a faith in an unseen Power which controls the 
destinies of mankind, and whose existence, powers and com- 
mands are unknowable except through some kind of revelation. 
The inter-relation between law and religion has arisen or has 
persisted in many ways and from many causes. The belief of 
any community as to the origin of law, the theories prevalent 
in the community as to the origin and functions of the State, 
the ideas accepted by that community as to the meaning and 
purpose of life, the sanctions by which social duties were or 
had to be enforced in the community, the classes or authorities 
a ee Ss 
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who were the repositaries of legal knowledge and were respon- 
sible for the development of law and the tribunals by which 
justice was administered,—these are the principal factors to be 
considered in this connection. Religion not merely consists of 
a bundle of creeds and dogmas but inculcates a particular way 
of life arising out of and consistent with its philosophy as to 
the meaning of life. In so far as that way of life involves 
theories as to man’s duties to himself and to his fellowmen, 
these theories must profoundly influence the concepts underlying 
the system of law by which its followers govern themselves. A 
vague religiosity or a mere sentiment of religion without a 
definite philosophy of life ishardly likely to have much influence 
on man’s social. behaviour. 


The conception of law has undergone change from stage to 
stage of human history. We have been so used to the Austinian 
conception that we are apt to forget its limitations and historical 
contradictions. A study of the works of the historical and com- 
parative schools of jurisprudence will be a useful corrective to 
this tendency. Vicissitudes of political history in different parts 
of the world brought in their trail radical changes in some places 
in the connection between law and religion. In the West, the 
separation between law, religion and morals, between the Church 
and the State, between legal tribunals and ecclesiastical tribunals 
proceeded apace. The history of the East was different. There 
can be little doubt as to the necessity andadvantage of a certain 
degree of separation between religion and law. The growing 
secularisation of life, the necessity for administering and 
enforcing the law through temporal tribunals with the aid of 
temporal sanctions and the inevitability in modern conditions of 
legislation by temporal authority emphasise the need for such 
separation. This, however, is different from postulating the 
divorce of law from religion. The author of the Sukra Niti 
observed that a minister should recommend to the King the 
enactment of laws calculated to secure happiness both here and 
hereafter. With this might be compared the statement of a 
recent western writer that a scientific statesman who would 
attempt to prescribe codes for human conduct without regard 
to the religious nature of man was as likely to fail as the 
religious reformer who prescribed codes without regard to 
human nature. 
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INTER-RELATION OF LAW AND RELIGION. 


The intimate connection between religion and law, was a 
characteristic of the early stages of many systems of law. 
Among the Hebrews the connection between the two will be 
evident from the Pentateuch. Even in the case of systems like 
the Roman and the English, which in their advanced stages 
have been held up as models for the world, the inter-relation 
between law and religion in the earlier stage has been recognised, 
and traces of the influence of religion on law are still to be 
found in some branches of the English law, especially those 
relating to marriage and descent of property, wills, etc. 
Among the Mahomedans, the Quoran and the sayings of the 
Prophet are regarded as authoritative sources of law. Among 
the Hindus, the Vedas and Smritis form living sources of law 
and the connection between religion and law had continued so 
long as to form almost a ground for condemnation of the 
Hindu Law according to one school of thought. 


It will be scarcely possible to deal with the historical 
aspects of the subject within the limits of this lecture. Some 
aspects have been dealt with by Sir Henry Maine in several of 
his lectures. One lecture re-printed in “Early Law and Custom” 
bears the very title of to-day’s lecture. Interesting and historical 
information will also be found in Pollock and Maitland’s 
History of the English Law. The development of Mahomedan 
Jurisprudence has been described by Sir Abdur Rahim in his 
Tagore Law Lectures. There are many who think that some 
of Maine’s theories cannot be accepted as universally true and 
that others require to be qualified. Some of Maine’s observa- 
tions about the Hindu Law it would be impossible to accept as 
fair or correct. He seemed to regard the Hindu Law as full 
of “monstrous iniquities’ and as having been “perverted 
in different directions by the priestly class”. Such observations 
I venture to think can be the result only of imperfect acquaint- 
ance with Hindu Law books as only very few were available to 
Maine in those days. It was further not easy for a European 
critic to view these books with a sympathetic imagination. 
Maine also seems to me now and then to have yielded to a 
temptation to enunciate neat antithetical propositions by way of 
contrasting the Hindu Law with the Roman Law of which he 
was a great admirer. For this reason and also on the ground 
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thai the history of the Hindu Law, its present condition and 
the lines of its future development are of more direct interest 
to us here, I propose to devote the rest of this lecture to the 
relation of Law and Religion in that system. 


It is common knowledge tuat the Vedas and the Smrtits 
are held to be the inspired sources of Hindu Law. Though 
these are regarded as embodying the portion ordinarily referred 
to as Vyavahara, it will be scarcely right to think that Hindu 
scholars treat every statement in the Vedas or the Smritis as 
standing on the same footing as every other statement. It is the 
misconception on this point that has led to erroneous ideas 
about the unalterability even of the Vyavahara portion of 
Hindu Law. The Mimamsa School has made an attempt to 
analyse the various portions of the Vedas under different 
categories, such as statements embodying Vidhi and Nisheda 
and statements in the nature of Arthavada and Anuvada. It is 
only portions classified as Vidhi or Nisheda which are un- 
questionable and unalterable. In regard to the others, even the 
orthodox school recognises that they are not equally authoritative 
as Vidhi and Nisheda portions. Sankara found no difficulty in 
putting aside not merely Purvakandas, but even considerable 
portions of the Upantshads as being only in the nature of 
Arthavada. The author of the Smriti Chandrika has stated in 
one place that all directions contained in the Smritis with refer- 
ence to Vyavahara are in the nature of Anuvada. (Ch. I, PL 
27.) 


Numerous passages are to be found in the Sanskrit authorities 
suggesting some kind of ‘compact’ (if not contract) in relation 
to political society; but in the main the Hindu theory of the 
state was monarchical. The king was the gift and the repre- 
sentative of God: but the Hindu conception of the divine origin 
of kings was very different from the theory of the Divine right 
of kings prevalent in Western countries. The Hindu concept 
never placed the king above the law in the sense in which the 
Divine Right theory did. It was never the Hindu theory that 
the king could change the law as he pleased. He was merely 
expected to enforce law. That accounted for the great difficulty 
that later Hindu lawyers felt in changing Hindu Law even 
where they felt re-adjustments necessary to meet changing, 
conditions, 
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In the theocratic State the king was responsible for the 
due observance by his subjects not only of the precepts of law 
but also of the precepts of religion. This accounted for and 
helped the intermingling of civil and religious duties and 
temporal and religious sanctions. 


In regard to the scope and purpose of law there is a 
difference between present-day concepts and earlier ones. 
Separation of law, religion and morals is much more characteristic 
of modern thought than it was of ancient thought and life. 
There is no word in the Sanskrit language which has the same 
connotation as the word ‘Law’. The Hindu conception of 
Dharma represented obligations and duties prescribed by the 
shastras for man’s conduct in life as much towards God as 
towards his parents, wife and children, brothers and sisters, 
king and fellow-men. In the earlier smrsits, these obligations 
were discussed together and it was only the later smritt-Rartas 
that made the differentiation between Achara, Vyavahara and 
Prayaschitia. 


Comparatively scanty information is available as to the 
kind of judicial system that was in vogue in ancient India. 
There are no doubt elaborate descriptions in Manu and 
Kautilya about courts of law, but except some kind of arrest 
and suretyship for the performance of the decrees of court, 
there is very little information as to the way in which decisions 
of courts, for instance, were enforced in those days. As 
regards procedure, they seemed to have to some extent 
employed the system of examining witnesses. Whether there 
was appreciation of evidence in the modern sense, or whether 
evidence was weighed by the number of witnesses on either 
side, or whether a tribunal depended on its own knowledge of 
the details of a case, it isnot easy to determine. But one thing is 
certain; judges, parties and witnesses all were in fear of lying 
and they proceeded on the footing that the oath had some 
value. Hindu theory always associated a drishta-phala and an 
adrishta-phala with every act of man; hence the recognition of 
religious sanctions even for civil duties. That at one stage 
religious sanctions must have been found on the whole effective 
even in enforcing civil duties can scarcely admit of much doubt. 
I am free to own that I entertain grave apprehensions as to the 
efficacy of temporal sanctions in these days; for temporal sanc- 
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tions so fa1 known to man seem to be losing their force. 
Imprisonment for debt has practically been abolished. The 
facilities afforded by the Insolvency Laws are freely availed 
of by debtors to benefit themselves at the expense of their 
creditors. The oath or affirmation administered to witnesses 
by our courts does nol seem to ensure truthfulness. Even 
imprisonment for crime has no value as a deterrent. Modern 
criminology has indeed little place for sanctions; it only seeks 
to correct or reform the criminal. 


As regards the tribunals that administered law in ancient 
days, we find that panchayats existed from ancient days. I 
cannot say much as to its being of Dravidian or other origin, 
but there was certainly the analogue of the panchayat in the 
Dharma Shasiras. Whatever a man did was assumed to be done 
_——that was clear from the Hindu’s sankalpabefore beginning any 
act—in the presence of a partshad with a personality distinct 
{rom that of the individuals composing it. The parishad was 
assumed to be one of learned, at any rate honest, men and 
whether it was concerned with a civil dispute or a prayaschstta 
or other ceremony the influence of a parishad was there and 
was felt. The idea of a judge distinct from the jury does not 
appear to have emerged very clearly in the aacient Hindu legal 
system. In some books there were references to appeals to and 
administration of justice by the King. But one could not 
gather that all this was of such a nature as to promote a system 
of law as such. It was not until there came into existence 
some kind of centralised empire and centralised administration 
of justice that there could be anything like the development of 
a scientific system of law in the modern sense. 


How CHANGES WERE EFFECTED. 


As Ihave already stated, law according to the Hindu con- 
ception was not considered as something which a king or other 
temporal authority could alter. It was only on the lines 
suggested, vis., of classification into Vidhi and Ntsheda or 
Arthavada and Anuvada that they could at all bring it within 
the power of commentators lo make changes by either 
attempting a reconciliation of different texts or laying emphasis 
on one or the other of the texts, or by emphasising the theory 
of Anwvada so as to say that even what was stated in the 
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sacred books might be changed, or by insisting that law was 
after all worldly and should, therefore, every now and then be 
brought into conformity with practices and conditions prevailing 
in the country. In the Mttakshara for instance there is a 
definite statement to the effect that, notwithstanding the Vedas 
authorising or insisting upon a particular act, nothing abborrent 
to the ideas of the world should be done. (See Ch. I, S. 3, PL 


4.) It was by such processes of interpretation that changes of 
law had to be attempted. 


The Nibandha works come into morc modern history. 
The attempt to find out what exactly was the state of society in 
the days of Manu must, largely be speculative. But the view of 
many European writers that the state of society described by 
Manu must be something in the nature of an ideal society was 
a mistaken one. No fair-minded reader could say that the 
twelve classes of sons or the eight kinds of marriages, the 
numerous kinds of inter-marriage, the classification of descen- 
dants of such marriages or similar other provisions of the Code 
could be deemed to represent an imaginary state of affairs. A 
close study would show that what was stated therein was a set 
of facts that prevailed at the time, though the preferences 
indicated showed really what the smritikaria, would suggest as 
the better course. The most important point to remember in 
following the changes in law was that far from religion or 
religious ideas having ever put back legal ideas, it was under 
colour of religion that the best advance was made so far as 
Hindu Law was concerned. The way in which the law-givers 
of those days brought about a change from the unapproved 
forms of marriage to approved forms of marriage was by 
insisting that wives taken in the unapproved forms of marriage 
were unfit to participate in religious ceremonies. Many other 
reforms in law were effected by appealing to religious considera- 
tions. For instance, the way in which polygamy was discour- 
aged by the smritis was by a refusal to accord a status for 
purposes of religious ceremonials to any wife, other than the 
first. Much the same process was adopted to supersede the 
subsidiary sons, except the Dattaka. Religion was thus the one 
sanction and an effective sanction that law employed in its own 
amelioration. In view of all this, the criticism that 


“In the East, the religious oligarchy, with a view to increasing and con- 
solidating its own influence presented to the world a code, not so much of 
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rules actually observed as of rules which the priestly order considered to be 
proper to be observed”, 


betrays utter ignorance of the history of the Dharma 
Shastras. In the very beginning of the Sutras of Apastamba, 
there is a reference to Samayachartka, rules derived from the 
practice of the world and of the community. This showed the 
factor that largely influenced the contents of the Sutras. 


„As to the familiar diatribe against the priestly order, I am 
compelled to say that it rests on an imperfect knowledge of the 
standard of life that the Dharma Sastras insisted on for the 
members of that order. If that standard has not always been 
lived up to, it is not the fault of the Dharma Sastras or of the 
founders of the system contemplated by them. I cannot do 
better ihan invite a comparison between the conception of that 
order as developed in the Smrits and Plato’s concept of the 
philosopher-statesman. The idea underlying both conceptions 
is that there should be a class of citizens: 


“Who shall have no wealth, want no wealth, take no interest in wealth, 
but live entirely for other things; their physical needs shall be supplied by a 
lower class of fun¢tionaries who shall go on desiring wealth and working for 
rewards of wealth”. (E.J. Urwick, The Social Good.) 


(To be continued) 
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THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1939. 
[Changes Income-iax law as from 1st April, 1939.] 
BY 
M. SuUBBARAYA AIYAR, 
Advocate. 


Within the last two years we have had three importaat 
measures brought before the Legislature which affect practically 
every person who is insome way or other connected with the 
trade and commerce of the country. Of these, the Indian Com- 
panies (Amendment) Act and the Insurance Act were passed 
into law in the two previous years.” This year, the Indian 
Income-tax (Amendment) ‚Bill has been passed by both the 
Legislative Assembly and the Council of State and assented 
to by the Governor-General. It may not be too much to 
claim that by far the most important of these three measures 
is the new income-tax legislation. Income-tax with all its 
intricacies is a subject of perennial discussion and everyone 
in contact with commercial affairs knows that tax considera- 
tions enter into every bargain and financial transaction. The 
days are past when the tax involved was relatively small and 
one could with equanimity be indifferent to it. It is almost true 
to say that income-tax is very often the most important single 
item in an annual account as it represents a compulsory 
payment out andnot an item of mere debt due on accounts. 
Hence it is essential to exercise continual watchfulness in 
regard to the effect of transactions in relation to income-tax, 
and to understand exactly what the implications of the legisla- 
tion are. i l l 

H 
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The New Act is called an Amending Act but there is hardly 
any section of importance in the present Act which is left un- 
touched. Some sections which have been substituted in the 
place of the existing ones and others which have been newly 
introduced have radically altered the existing law and after 
incorporating the present amendments, one will find that he 
has got practically a new Act. In the present Act there are ` 
96 sections comprising the original sections and the additions 
under various Amendment Acts. As many as 65 out of the 
96 sections have been amended, 6 sections completely substituted, 
5 sections omitted and 14 newly added. Complications of inter- 
pretation are inevitable and the help of professional men would. 
be more constantly required under the new enactment than 
under the old. 


The Act is frankly designed to bring in more revenue to 
the Exchequer by closing all existing defects or loopholes in the 
Act leaving no chance for tax dodgers being left free and by 
extending the scope of taxation by bringing into the net fresh 
items of income. The administrative machinery has been 
strengthened and improved so as more effectively to deal with 
evasion of tax. It has been claimed by the framers of the Bill 
that there has been: no fundamental alterations but on a 
perusal of the provisions one feels that there have been 
sudden and abrupt variations of the principles of taxation. 
It is likely that the Income-tax Officer will apply the letter of 
the law as it suits revenue best. 


The assessment of foreign income has been the most con- 
tentious and complicated item of discussion in the Assembly. 
Indeed at one stage, it appeared that the Bill would not be 
proceeded with. But Sir James Grigg skilfully avoided such. 
an ending and with th: co-operation of the Congress Party and 
the Muslim League, a compromise formula was adopted and 
passed by the Assembly under which foreign income is made 
assessable ou an accrual basis despite its non-receipt in British 
India. 

The main changes and the new provisions of the Amending 
Act are best considered under distinct headings. References 
given are to the sections of the 1922 Act. 


I. Compulsory returns. 
II. Return of information and furnishing particulars. 


Tj THE MADRAS LAW JOURNAL. 65 


IIT. Basis of assessment. 
(a) Resident and ordinarily resident. 
(5) Resident but not ordinarily resident. 
(c) Non-resident. 
(d) Residents and non-residents rate of tax. 
IV. Special provisions against avoidance of tax. 
(a) Limited companies and accumulated profits. 
(b) Transfer of assets abroad. 
(c) Transaction in Securities and sales ‘cum dividend: 
(d) Settlements and Trusts. 
(e) Dividends. 
V. Change from the step system to the slab system. 
VI. Salaries. 
VII. Firms registered and unregistered. 
VIII. Assessments of Insurance Companies. 
IX. Right to carry forward losses. 
X. Depreciation allowance on plant and machinery. 
XI. Allowance for Life Insurance Premia. 
XII. Deduction of tax at source. 
XIII. Making of additional assessments and reopening of assess- 
ments. 
XIV. Assessments, Appeals and Administrative Machinery. ` 
XV. Amounts hitherto not assessable now made assessable. 
I. Compulsory returns 
A system of compulsory returns has been introduced in 
S. 22. Each person whose total income exceeds the taxable 
limit must voluntarily send a return of income within 60 
days of the income-tax authorities giving notice by publica- 
tion in the press and an assessee may apply and obtain exten- 
sion of time for the delivery of the return. Hitherto there 
was no pecuniary penalty leviable by an Income-tax Officer 
for non-submission of a return but only a prosecution before 
a Magistrate under S. 51 of the existing Act. Now, pecuni- 
ary sanction by way of imposition of penalty by the Income- 
tax Officer himself for non-submission of returns is provided 
for. The penalty for non-submission of a return is up to 
a limit of 14 times the tax levied, while the penalty for non- 
production of evidence after submission of a return is less, 
that is, up toa limit of 14 times the difference between the tax 
leviable on the returned income and the income assessed. But 
in the case of a person whose total income is less than Rs. 3,500 
or in the case of an agent of a non-resident, no penalty can be 
levied for non-submission of return unless a notice calling for 
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a return of income is served on him. Ifa person who has failed 
to submit a return even after being served with an individual 
notice calling for the return of income proves that he had no 
assessable income, a nominal penalty is leviable up to a maxi- 
mum of Rs. 25. 


II. Return of information and furnishing particulars 

(i) Hitherto persons who pay interest of Rs. 1,000 and 
above had voluntarily to furnish a return of the names and 
addresses of all persons to whom such interest was paid and now 
the limit has been reduced to Rs. 400. 

(ii) Every person engaged in any business, profession 
or vocation should furnish along with this return of income full 
particulars of location and style of principal place, branches, 
names, addresses and share of partners. 

(iii) The assessee, when required, has to furnish a state- 
ment of persons to whom rent, interest, commission, royalty or 
brokerage, etc., amounting to more than Rs. 400 is paid in any year. 
_ (tv) The officer may require any person to furnish parti- 
culars of all securities of which he was the owner during the year 
for the purpose of discovering whether through any transaction or 
dealings in the securities, he has evaded payment of proper tax. 
Failure to give such information entails a very heavy penalty. 

(v) The trustees of approved superannuation funds and 
employers who contribute to approved superannuation funds have, 
when required, to furnish particulars of contributions, the names 
and addresses of every person in receipt of annuity, the amount of 
the annuity payable to each annuitant, contributions returned to 


the employer or employees and of sums paid in commutation or in 
lieu of annuities. 


(vi) Where an employer pays emoluments to employee or 
makes on his behalf any contributions of that employee to an 


approved superannuation fund he shall include all such payments 
and contributions in his return of income under S. 21. 


III. Basis of assessment 

The new Act makes a differentiation between classes of 
residence—resident and ordinarily resident, and resident but 
not ordinarily resident—as affecting taxability. 

Persons who are resident in British India and also 
ordinarily resident have to pay tax on (a) income accruing or 
arising in British India, (b) on hitherto unassessed foreign 
income from 1st April, 1933, brought into British India and 
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(c) each year’s foreign income accruing from Ist April, 1938— 
a sum up to Rs. 4,500 in this category is not taxable in that year 
if it is not brought into British India. But even here the same 
will be liable to be taxed in later years as and when it is 
brought into British India. Persons who are “resident” but 
are “not ordinarily resident” in British India have to pay tax 
(a) on all income accruing or arising in British India, (b) on 
foreign income brought into or received in British India, and 
(c) on all income accruing or arising out of a business 
controlled in or a profession or vocation set up in India 
whether brought into British India or not. It will thus be seen 
that the difference in the basis of taxation between the above 
two classes of residents is that while the person who is resident 
and ordinarily resident in British India pays tax each year on 
all his income, British Indian and foreign, on the accrual basis 
(“total world income”), the person who is resident but not 
ordinarily resident does not pay tax (a) in respect of income 
accruing or arising outside British India from a business not 
controlled in or a profession or vocation not set upin India and 
(b) in respect of income accruing or arising otherwise than 
from a business controlled in or a profession or vocation 
exercised in India. Nevertheless, such income is liable to be 
taxed in his hands as and when the same is brought into 
British India. In the case of persons who are not resident in 
British India, the tax is payable only in respect of income 
accruing or arising or deemed to accrue or arise in British 
India. 


The definition of residence is in substance as follows :— 


To be a resident an individual must have been (a) in 
British India for half the number of days in the year (to be 
correct 182 days) or (6) must have maintained a dwelling 
house in British India and must have visited British India at 
least once during the year or (c) must have been in British 
India for periods amounting to a year during the preceding 
four years and must have visited British India during the year 
otherwise than on an occasional or casual visit. An individual 
is “not ordinarily resident” if he is not resident in British 
India in nine out of the ten preceding years or if he has not 
during the seven preceding years been in British India for a 
total period of two years. 
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A company is deemed to be resident in British India if it 
is wholly controlled in British India or if more than half its 
entire income arises in British India. It is ordinarily resident 
in British India if it is resident in British India. Thus there 
is no distinction between residence and ordinary residence in 
the case of a company. So in the case of a company, if it is 
controlled wholly in British India or its income arising in 
British India is more than half its total income, then it is 
taxable on all its world income. If it is controlled in India 
(though not wholly in British India) then it is taxable (a) on, 
its income arising or accruing in British India and (b) on its 
income from business arising anywhere and (c) on its income 
from other sources as and when received in British India. 


When we come to the definition of the residence of a 
Hindu undivided family, we find that it is resident unless the 
control and management of its affairs is wholly outside british 
India and it is deemed io be ordinarily resident only if its 
manager is ordinarily resident in British India. So that, if the 
manager of the undivided Hindu family is a non-resident, the 
resident family is liable to be taxed only on its income accruing 
in British India and on its foreign income received in British 
India and onits other income derived from a business controlled 
in India. 

In the case of firms or other association of persons, they 
are resident and ordinarily resident if they are not wholly 
controlled in or managed outside British India. Here again the 
observations made in respect of a company controlled or 
managed in India apply with equal force. 


The rate of tax applicable to residents and non-residents is 
different. The resident is assessed on the rate applicable to his 
income. A distinction is also made among the non-residents 
between British subjects and non-British subjects. A non- 
resident who is a British subject or a subject of a State in 
India or Burma pays income-tax and super-tax on his total 
income at the average rate applicable to his total world income. 
A non-resident who is jnot a British subject pays income-tax at 
the maximum rate on his total income and super-tax at-the 
average rate applicable to his total world income. 

No provision has been introduced here as in U.S. A. to 
compel non-residents to satisfy the Government, before they 
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leave this country, that they have paid all tax due in respect of 
income earned here. 
IV. Special provisions against avoidance 
The rising burden of income-tax and super-tax has brought 
about many methods of avoidance of this liability very largely 
through the media of company formation and transfer of assets 
to others both in and out of British India and making settle- 
ments of income or properties. When super-tax was first 
imposed in 1917, the maximum rate for income-tax was 1 anna 
in the Rupee and for super-tax 3 annas in the Rupee. The 
first Rs. 50,000 was exempt from super-tax. Rates have since 
been increased. The present maximum income-tax rate together 
with surcharge is 28} pies in the Rupee and for super-tax 
6 annas and 91 pies in the Rupee. The exemption limit was 
lowered to Rs. 30,000 from Rs. 50,000. Individuals having 
substantial incomes thus pay heavy sums by way of tax, and 
ther “sre there is the incentive to reduce the income-tax and 
s _s-tax burden to the lowest possible limits. 
',” As the machinery of avoidance was very widely adopted in 
relation to the following matters, the Government felt its duty 
to close up all material loopholes in regard to: 
(a) Limited companies and accumulated profits. 
(b) Transfer of assets abroad. 
(c) Transactions in securities and sales cum dividend. 
(d) Settlements and Trusts. 
(e) Dividends. 
(a) Limited companies and acoumulated profits 
A most convenient method of avoidance was to form 
companies in and outof British India transferring assets to them 
so that the income (British Indian and foreign) accruing to the 
companies and accumulated in the companies’ hands may 
avoid taxation either by not distributing dividends or by 
distributing income in the shape of capital. As the machi- 
nery of companies was successfully employed for legitimate 
tax avoidance and it began to be widely adopted, the Legis- 
lature attempted to dam the leakage by enacting S. 23-A 
of the Act. The issue of income in the form of shares instead 
of dividends by the retention of the company’s income with the 
company itself was held to be capital receipt and this principle 
was applied even to cases of issue of debentures by the company. 
The several requisites necessary to set in motion S. 23-A 
machinery led to great uncertainties and possibilities of chal- 
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lenge varying with types of businesses and the Crown had also 
to prove that the avoidance was with an intention to evade 
payment of tax before a direction could be made under the 
section. The section was applied only in two cases and it could 
not be made. use of in other cases. f 

. S. 23-A is now made applicable to all companies in 
which the public is not substantially interested, and not merely 
to companies which are under the control of not more than 5 
persons. The section says that where the profits and gains 
distributed as dividends by a company up to the end of the 
sixth month after its accounts for the previous year are laid 
before the company in the General Meeting together with the 
income-tax payable thereon is less than 60 per cent. of the 
assessable income of the company of the previous year, the 
Income-tax Officer shall unless he is satisfied that having regard 
to losses incurred in earlier years or to the smallness of the 
profits made, the payment of a larger dividend would be 
unreasonable make an order that the assessable income shall be 
deemed to have been distributed as dividend among the share- 
holders and included in the shareholders’ total income. Where 
the accumulated undistributed profits exceed the value of the 
fixed assets or the paid-up capital together with any loan capital 
belonging to shareholders 100 per cent. is substituted for 60 
per cent. A further provision is also made to make allowance 
for a possible case of error in which though if 60 per cent. of 
the assessable income of the company has not been actually 
distributed, an amount not less than 55 per cent. has been 
distributed and the company is given a chance to rectify the 
defect by distributing the balance of 5 per cent. also. 

The proviso has also been altered so as not to apply the 
section to subsidiary companies of a company in which the 
public are substantially interested if the whole of the share 
capital of such subsidiary company is held by the parent 
company or by the nominees thereof. Further consequential 
amendments have been made to the section and it is also made 
clear that where a company is a shareholder of a company to 
which the section applies the amount of the dividend deemed to. 
have been paid to the shareholder company shall be deemed to 
be part of its total income for the purpose of application of the 
section to distribution of profits by the shareholder company. 
The tax due by the shareholder is now to be recovered from 
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the company, only if it cannot-be recovered from the share- 
holder. The previous approval of the Inspecting Assistant 
Commissioner is also necessary before an order is passed by 
the Income-tax Officer. 

`S. 33-A of the Act which provided an appeal from a 
decision of the Income-tax Officer under S. 23-A to a Board of 
Referees has now been omitted and an appeal is provided to the 
Appellate Assistant Commissioner under S. 30. 

The amended section relieves the Income-tax Officer of the 
duty of determining whether the profits and: gains are allowed 
to accumulate beyond its reasonable needs, existent and contin- 
gent, having regard to the maintenance and development of its 
business and an enquiry as to whether there was an intention to 
evade payment of super-tax by the members. 


(b) Transfer of assets abroad 

The new S. 44-D has been enacted to bring into the net of 
taxation persons who with a view to avoid tax transfer their 
assets abroad to persons or to companies incorporated outside 
British India. 

These are cases where by a transfer of assets and by a 
series of transactions, income is paid or becomes payable to a 
person ‘not resident’ or to a person ‘resident but not ordinarily 
resident’, but the person who so manages the affairs is really in 
control of and in some cases in enjoyment of the income of such 
other person. This provision is analogous to cases of settle- 
ment of income on others while in fact the settlor has power 
over or in enjoyment of the income. Such cases are intended 
to be caught by this new section. 

The section will not apply to genuine formation of foreign 
corporations and transfer of assets, but the assessee has to show 
that the formation of the company or the transfer of assets was 
not for avoidance of tax. 


(c) Transactions in securities and sales cum dividend | 

Under sub-Ss. (1) and (2) of S. 44-E it is provided 
that if an owner sells or transfers securities, stock or shares 
and by the agreement of sale or by any collateral agreement 
buys back or re-acquires the securities, stocks or shares any, 
interest or dividend thereon which as a result of the transaction 


becomes receivable by any other person is to be deemed to be 
I 
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the income of the original seller for all the purposes of the Act, 
that is, income-tax and super-tax. 

Under sub-Ss. (3) and (4) it is provided that where any 
person carrying on business which consists wholly or partly in 
dealing in securities, stocks and shares buys or acquires securities, 
etc. and under the agreement for purchase or collateral agree- 
ment sells back or retransfers the securities, etc. and the result 
oí the transactions is that interest is receivable by him, no 
account shall be taken of the transaction in computing his 
profits or loss in business. 

The scope for avoidance referred to above was due to the 
legal position that interest on securities and dividends did not 
accrue day to day but were receivable only on ihe day the 
holder is entitled to draw them. 

This provision has been introduced as it was found that 
several lacs of rupees per annum representing tax on interest 
on securities, etc., were being refunded as a result of owners of 
securities, etc., of large sums arranging with a person not liable 
to income-tax or liable to a lower rate of tax to sell or 
transfer those securities to him shortly before interest or 
dividend becomes due, and to buy back or get a retransfer after 
interest or dividend is paid. The original seller receives 
interest or dividend in the form of price that is capital appre- 
ciation not chargeable with super-tax, and where the purchase is 
made by a person or company whose business is to buy and sell 
securities, and he resells shortly after the payment of interest or 
dividend, loss in the transaction is allowable to him and could 
be set off against other income received by him. 

S. 44-F deals with acaseof an individual liable to super-tax 
escaping super-tax by selling his securities in the market and 
rebuying after the interest date, thus escaping super-tax on the 
capital profit. 

(d) Settlements and Trusts 

' A variation in the ordinary Law of Trusts is introduced in 
S. 16 of the Act to cover certain cases of evasion of income-tax. 
In England the Law of Trust was utilised as a device to evade 
tax and special provisions were made. The various Finance 
Acts and Part 4 of the English Finance Act of 1938 contains a 
fasciculus of sections designed to deal with such cases. Similar 
provisions are also enacted under the Indian Amending Act to 
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deal with income transferred by way of settlements or disposi- 
tions or revocable transfer of assets with a view either to evade 
tax or to make the tax payable at lesser rates. The section 
deals with those classes of cases in which provision is made for 
the retransfer directly or indirectly of the income or assets to 
the transferor or settlor or in any way gives him the right to 
reassume power directly or indirectly over the income or the 
assets. 


The section does not apply to those cases of settlement or 
disposition which are not revocable for a period of six years or 
during the lifetime of the settlor or disponer and from which 
income he does not derive any direct or indirect benefit and is 
tunable to obtain for himself the beneficial use of the income. 


The section applies even to transactions before the Amend- 
ing Act and to all cases of Trusts or Settlements however 
bona fide they may be which come under the provisions of the 
Act. In effect those dispositions or transfers to which the 
section applies are to be regarded as having been made with a 
‘view to evasion of income-tax. 


The conditions obtaining in India do not lend scope to the 
wide use of the Lawof Trusts for evading taxation, and Trusts 
are usually effected in this country to provide maintenance for 
dependant relatives and members of one’s family, the corpus 
reverting to the settlor when the purpose of the Trust is 
served. 

In the present provisions, the maxim that the way in which 
one’s income is applied cannot affect the liability to tax of the 
person to whom the income arises is applied. In other words 
the arrangement is treated as a method of utilisation of or an 
expenditure out of one’s income and should be regarded on the 
same footing as items of expenditure which are not allowable 
deductions under the Act. Taxpayers are liable to pay tax 
upon items of income which they cannot themselves enjoy. 


Under the present Act, trustees or guardians for several 
beneficiaries are treated as an Association of Persons and single 
assessments on income belonging to several beneficiaries or 
wards were made in the hands of the trustee or guardian. 
This has been rectified in the Amending Act by making the 
assessments-on trustees atrates applicable tothe income of each 
beneficiary, the trustee being assessed only as the agent of each 
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beneficiary. The tax tobe paid by the trustee is analogous to 
that of an employer paying the tax due by the employee on 
salaries. 

All income howsoever, and for whatever period settled is 
deemed to be income of the settlor where the assets remain with 
the settlor. This is intended to bring into the net of taxation 
persons who retaining the corpus setf{le on others the income not 
liable or liable to a lower rate of tax. This prevents the wide 
use to which rich assessees may put the law of trusts settling 
income on dependent relatives and servants, themselves having 
a control over the income. But where the assets and income 
both pass and the settlement is not revocable for a period of 
six years or for the lifetime of the settlor or disponer, the case 
is outside the pale of the Act and is not taxable in the hands of 
the settlor. But even here once the power to revoke operates 
the Act applies. 


(e) Dividend 

One of the usual methods adopted to avoid super-tax which 
would otherwise be payable by shareholders was to distribute 
profits in the form of capital receipts like bonus shares, bonus 
debentures, etc., which under the law as it stands at present will 
not be income in the hands of the shareholders and hence not 
liable to tax. 


“Dividend” has now been defined to include thereunder the 
distribution of capitalised profits which entails release by the 
company to the shareholders of any assets of the company and 
debenture-issues out of the accumulated income. The new 
definition covers the case where a company goes into liquida- 
tion and distributes the accumulated profits which arose prior 
to the 6 previous years of the company preceding the date of 
liquidation and also includes any distribution by a company on 
the reduction of its capital to the extent to which the company. 
possessed accumulated profits which arose after the end of the 
previous year ending next before first day of April, 1933. The 
“dividend” as now defined is included in the definition of income. 
The definition is aimed more at shareholders of companies 
formed for the purpose of reducing tax payable by individual 
shareholders than at companies carrying on legitimate business. 
It does not include any distribution by way of bonus shares as 
it does not entail release of any assets by the company but only 


I] THE MADRAS LAW JOURNAL. 75 


means the user of such assets in the company itself by way of 
increase of capital. 

Under Explanation (3) to S. 4 (1) a ‘dividend’ paid 
without British India is now to be deemed income accruing or 
arising in British India to the extent to which it has been 
paid out of profits subjected to income-tax in British India. 

Until now under S. 14 dividend’ received by a shareholder 
was exempt from taxation to income-tax in his hands. This 
exemption proceeded onthe ‘idea that for revenue purposes a 
joint stock company should be treated as a large partnership, 
so that the payments of income-tax by the company would dis- 
charge the quasi-partners’. The consequence of this legislative 
outlook was that a “dividend” was really a division of profits 
and when apayment is made to shareholders it is a mere dis- 
tribution for which the shareholders incurred no liability. The 
new Act has deleted ‘dividends’ from S. 14 and dividends 
will no longer be exempt from taxation. 

As acorollary, by a new S. 49-B payment of income-tax 
by a company is deemed payment by a shareholder on so much 
of the dividend as the amount of income on which the com- 
pany has paid income-tax bears to the whole income of the 
company. 

By amendment to S. 18, ‘dividend’ is placed on the same 
footing as interest on securities and credit is to be given in 
the assessment of the shareholder for the appropriate amount 
of tax. 

The effect of the above provisions of the Amendment.Act 
is that shareholders are now made liable to be taxed even in 
respect of income which was exempt in the hands of the 
company. 

V. Change from the step system to slab system 

Another great change in the system of taxation in the 
Amending Act is the introduction of the slab system Under 
this system, every slice of income is taxed at a particular rate. 
The rate on higher incomes increases as the income increases. It 
was stated by the Finance Member that under this system on the 
basis of the standard rate suggested by the Income-tax Enquiry 
Committee which has now been adopted, all persons getting 
incomes of Rs. 8,000 and under will pay less than the present 
tax, while of the persons getting incomes between Rs. 8,000 
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and Rs. 24,000, some will pay less and some more and 
persons getting income of over Rs. 24,000 all will decidedly 
pay more as tax. The introduction of this system has 
also necessitated the insertion of a clause providing for the 
calculation of tax in cases where out of the total income, 
certain sums are exempted from payment of tax, namely, life 
insurance premia, etc. In such cases the tax shall be an amount 
bearing to the total amount of income-tax excluding super-tax 
which would have been payable on the total income had no part 
of it been exempted, the same proportion as the unexempted 
portion of the total income bears to the total income. 


VI. Salaries 

Under the Act as it stands income under the head salaries 
was taxable only on payment and receipt. Tax was being 
postponed or evaded by postponing the receipt of salary or by 
taking advances or loans. 

The Act has now been aada to cure these defects so 
as to make sums due under that head liable on the date when 
they are due whether paid or not, and advances by way of loans 
or otherwise of income are hereafter deemed salary due on the 
date they are received. 

But to safeguard against possible hardships to the employees 
due to the insolvency of the employer or other causes, the 
employee cannot be called upon to pay the tax himself unless 
he has received the salary without such deduction. 

The Privy Council decision in Commissioner of Income- 
tax, Bengal v. Shaw, Wallace & Co.! held that capital sums 
received as a sort of solatium for compulsory cessation of 
business or in commutation of pension, or a consolidated 
compensation for death or injuries or in payment of insurance 
policy or the accumulated balance from a Government 
Provident Fund cannot in any scheme of taxation be regarded 
as income. Income has now been defined in the Act as including 
a profit received in lieu of salary as provided in explanation (ii) 
to sub-S. (1) of S. 7. This explanation says that a payment 
due to or received by an employee from an employer or from his 
Provident Fund at or in connection with the termination of his 
employment (not including his own contribution) is to be 
deemed salary provided it is a payment not made for loss of 
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office but by way of remuneration for past services. The result 
of this is to nullify the effect of the Privy Council decision to 
the extent stated. 


Exception is however made in favour of payment made out 
of recognised provident funds and approved superannuation 
funds. 


Changes have also been made in regard to deduction of tax 
at source. Hereafter not only income-tax but super-tax should 
be deducted at source and provision has also been made to 
deduct income-tax and super-tax at specified rates in respect 
of salaries paid to non-residents. 

By Explanation (2) to S. 4 (1) all income which would 
be chargeable under the head salaries if payable in British India 
and not being pension payable without British India, is deemed 
to accrue or arise in British India wherever paid if it is earned 
in British India. 

The Legislature is able to deal with such cases by deeming 
it income accruing or arising in British India and securing the 
tax thereon by providing for deduction of tax at source. 

For example if a person entered into a contract of service 
with his employer in British India and was appointed as a 
travelling representative outside British India, he will be liable 
to tax on his salary even though his salary was payable, under 
the contract, outside British India. 


VII. Firms—Registered and unregistered 

The position of Registered and Unregistered Firms has 
been fundamentally modified. No tax is levied on a Registered 
Firm but a computation of the income and profits of the 
firm is made. The share in the profits of the firm of each 
individual partner is directly assessed on him along with 
his other income. If there be loss in the registered firm 
the share of loss of each partner could be set-off against his 
other income and where it could not be wholly set off 
the portion not set-off can be carried forward to the follow- 
ing year up to a period of six years, the first of ihe six 
years commencing from April, 1939. But such carrying forward 
of losses is permitted to be set-off only against the profits of 
the same business, profession or vocation. But an unregistered 
firm is assessed to tax and if loss is incurred by an unregistered 
firm it could only be set-off against other income if any of the 
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firm itself and not against the income, profits and gains of any 
of the partners of the firm. But if the unregistered firm is 
treated asa registered firm by the Officer of his own motion in 
circumstances set out below the benefits accruing to partners of a 
registered firm equally apply to the partners of the unregistered 
firm. Another new feature introduced in regard to an un- 
registered firm is thatif the aggregate amount of tax including 
super-tax payable by the partners if assessed in the manner 
laid down for registered firm would be greater than the total 
tax payable by the firm if assessed as an unregistered firm the 
Officer is empowered to place the unregistered firm in the 
position of a registered firm. In other words if the partners 
of an unregistered firm would pay less tax than if the firm had 
been treated as such registered firm, the Officer can of his own 
motion act as if the firm got itself registered. 


VIII, Assessment of Insurance Companies 

The method of assessment now adopted has been changed 
which gives considerable relief to the companies. Hitherto an 
Insurance Company was assessed on the surplus between the 
assets and the annual valuation of liabilities without taking into 
consideration the sum re-distributed among the policy holders in 
the shape of bonus. 

Under the Amending Act, the Department has two methods 
of computation to choose from, either the income on investments 
less expenses, or the alternative basis of the surplus as hitherto, 
allowing for a portion of the bonus paid to the policy holders 
which is really to a certain extent their own premiums collected 
in excess of what was needed as premium repaid to them. What 
was not wholly income was being taxed hitherto by adopting the 
method based on the actuarial surplus. But this has been reme- 
died now by adopting a more accurate method of computation 
either on the basis of actuarial surplus or the’ basis of income 
less expenses. 

IX. Carrying forward losses 

Another of the important changes’effected in the present 
Bill is that an assessee is permitted to carry forward the losses 
incurred by him in one business and have it set off against his 
income from the same business in the succeeding years up to a 
period of six years. But during the transition stage, such 
carrying forward is restricted. The losses incurred in the 
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account years 1938-39 to 1942-43 can be so carried forward 
only to one, two, three, four and five years respectively. This 
carrying forward of losses is apart from the other provision by 
which a loss incurred by a person in any year under any head 
can be set off against his income, profits and gains under the 
other heads in the same year. But the carrying forward of loss 
for setting off can only be against the subsequent income from 
the same business. If a business which has suffered loss is dis- 
continued, such loss cannot be set-off in the succeeding years 
since that business no longer exists to yield income and such 
loss would become a capital loss. Such carrying forward is 
also not permitted if there is a change in the constitution of a 
firm or if a person is succeeded by another person except by way 
of inheritance as the object is to confer the privilege to 
the particular persons incurring the loss. A person who is 
a partner in a registered firm can have his share of loss 
incurred in a year set-off against his other income in the 
same year and can also carry forward the loss or the balance 
of loss and set it off against his share oi income from the 
same business in the subsequent years. Where a person is 
a partner in an unregistered firm and the unregistered 
firm sustains a loss in any year, his share cannot be set-off 
against his other income even in the same year. The loss can 
be set-off only against the profits and gains of the unregistered 
firm in the succeeding years. Where an unregistered firm is 
treated and assessed by the Income-tax Officer as a registered 
firm, then the provisions in respect of a registered firm also 
apply to such a firm. es 


X. Depreciation Allowance on Buildings, Machinery and 
Plant 
The present method of granting allowances for deprecia- 
tion is the straight method of allowing particular percentages 
on the original cost till the original cost is exhausted. In 
modification of the present straight method, the written down 
method, that is allowance on the basis of the written down 
value of such machinery, etc., each year has been introduced. 
The written down value has to be arrived at or calculated every 
year. Where the assets are acquired or purchased in the year 
of account, the written down value will be the actual price paid 
by the assessee for such machinery or plant. Where the assets 
are acquired before the account year but after the commencement 
J 
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of the Amendment Act, the written down value could be the 
actual price paid by the assessee for such plant or machinery less 
all depreciation allowance to the assessee for every year after 
purchase till the account year on such plant or machinery. 
Where the assets have been acquired or purchased before the 
commencement of the Amendment Act, the written down value 
will be the actual cost of such machinery or plant less for each 
financial year since acquisition the amount of depreciation 
applicable to the assets at the rates in force for each such year 
since 1st April, 1922, and at the rates in force on Ist April, 
1922, for each such year prior to that date. 

Allowance on the basis of the written down value each 
year necessitated special income-tax treatment of such assets 
involving the maintenance of a new set of books for all 
machinery, etc., for purposes ot income-tax, so as to display the 
wear and tear attributed to each unit in order. This will 
facilitate the claim for obsolescence and will avoid difficulties 
though it involves time and trouble to assessees who have to 
claim depreciation. Valuation of such assets by deducting depre- 
ciation for domestic or commercial purposes and the keeping of 
reserves, etc., has necessarily to be on different priuciples. 


XI. Allowance for Life Insurance Premia 


Hitherto relief was given from the tax payable on the 
income of any person in respect of premiums paid for insurance 
on his own life or on the life of his wife or for any deferred 
annuity on his or his wife’s life but the relief was subject to 
the restriction that the total amount of premiums on which 
relief is given is not to exceed 1/6 of the total income of the 
assessee. 

Under the Amending Act while retaining the limit of 1/6 
the maximum is fixed at Rs. 6,000 in the case of an individual 
assessee and at Rs. 12,000 in the aggregate for a joint Hindu 
family. This provision prevents richer assessees from claiming 
sums in excess of Rs. 6,000 or Rs. 12,000 as the case may be. 
Another change introduced in the Amending Act is that the wife 
in her assessment is enabled to claim relief for the premium 
paid by her on the life of her husband. It may be remeinbered 
in this connection that in England the life assurance allow- 
ance is granted only if the insurance, etc., is with a company 
legally established in the United Kingdom or British Possessions 
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or with any company lawfully carrying on business in the 
United Kingdom. No such restriction is introduced in the 
Indian enactment. 


XII. Deductions of Tax at source 


The Revenue employs the system of deducting tax at source 
for facility, certainty and early collection. This system was 
hitherto adopted in respect of (f) Income-tax on Salaries 
(S. 7), (ii) Income-tax on Interest on Securities (S. 8), 
(tii) both Income-tax and super-tax on interest (not being 
interest on securities) paid to a non-resident under the 
circumstances stated in S. 18 (3-A) and (3-B), (iv) Super- 
tax on dividends paid to a non-resident S. 18 (3-C) and 
(3-D), and (v)payment of accumulations in recognised Provi- 
dent Fund (58-H). 


There was no provision for deducting super-tax in respect 
of salaries or any tax on salaries or interest other than interest 
on securities paid to non-residents and these have now been 
remedied by amendments to S. 18. 


Sub-section(2) of S. 18 has been amended so as to provide 
for deduction at source of super-tax also on “salaries” and not 
merely income-tax as hithertofore, and the rate at which deduc- 
tion has to be made is the average of the rates applicable to the 
estimated total income of the assessee under the head “Salaries”. 
The new sub-section (2-B) directs that if any salary ispaidtoa 
person not resident in British India, income-tax at the maximum 
rate and super-tax at the rates applicable to the estimated 
income should be deducted. 


The new sub-S. 3-A provides that any person paying to a 
non-resident any interest not being interest on securities or any 
other sum chargeable under the Act, shall deduct income-tax 
thereon at the maximum rate unless he himself is liable to pay 
tax thereon as agent. 

Consequential amendments are also made in the section, 

Sub-S. (5) has been amended to include income-tax on a 
dividend as a sum for which credit is to be given to a share- 
holder in his assessment. 


This amendment puts dividends on the same footing as 
securities and credit for the appropriate amount of tax on it 
will be given in the shareholder’s assessment. 
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As a corollary, by a new S. 49-B, payment of income-tax 
by a company is deemed payment by a shareholder on’so much 
of the dividend as the amount of income on which the company 
has paid income-tax bears io the whole income of the company. 


In case of failure by a Principal Officer of a company to 
deduct tax either on account of the order of the Income-tax 
Officer or because the dividends paid exceed the maximum not 
chargeable to tax as provided for respectively in sub-S. 3-D and 
sub-S. 3-E of S. 18, both the Principal Officer of the company 
and the company are made liable for the tax. 


By Chapter IX-B special provisions are made in regard to 
certain classes of superannuation funds and the new S. 58-S 
(2) provides that the Trustees of the superannuation fund 
should deduct income and super-tax at the average rate of tax 
during the preceding three years in cases where contributions 
are repaid to an employee during his life time but not at or in 
connection with the termination of his employment. This does 
not apply to persons whose employment was carried on abroad. 


XI. Making of Additional Assessments and Reopening of 
Assessments 


Hitherto the Income-tax Officer could assess only for one 
previous year on the ground of escape of assessment either 
wholly or partially. This power should be exercised within one 
year from the end of the year in which the income should be 
taxed. Under the Amending Act, the Income-tax Officer can 
go back further and reopen a completed assessment or make 
fresh assessment where no assessment had been made up to a 
period of four years where there isa bona fide error onassessee’s 
part in not returning the income in full. But where the Income- 
tax Officer has reason to believe that the under-assessment was 
due to the fact that the assessee concealed particulars of his in- 
come or deliberately furnished inaccurate particulars, such power 
to reopen can be exercised for a periodofeight years. A differ- 
ence is thus made between a genuine mistake and deliberate mis- 
take to defraud revenue. This power can also be invoked in a 
case where excessive relief has been granted. But in practice, 
this difference will not be made in a majority of cases as every 
assessee must be aware of his income and know the law and 
must take the consequence of not disclosing all his income. 
Thus every taxpayer coming into the net is provided for 
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and power is taken to deal with obstruction and dishonesty. An 
exception has been made in the case of a person who has been 
assessed as the agent of a non-resident under S. 43 where a 
fresh assessment could be made only within one year from the 
end of that year. Lest the Act should be deemed retrospective, 
provision is also made that in the case of assessments prior to 
the commencement of the Amendment Act, such back assess- 
ment can be made only within one year from the end of that 
year. What is required in all these cases is that action should 
be taken under S. 34 within the periods mentioned above and 
the fresh assessments may be completed later. To avoid assess- 
ments or re-assessments being kept pending for a long number 
of years it is stated that in all cases assessments or re-assess- 
ments should be completed and orders passed ordinarily within 
four years. But where the provisions of cl. (c) of sub-S. (1) 
of the penalty section 28 applies, the same should be done within 
eight years. Since it is the Officer whois finally to decide whether 
the under-assessment was due to bona fide cause or due to the 
fraud of the assessee, every person should be prepared to submit 
returns, explain transactions and produce his accounts and 
evidence in support thereof up to a period of nine years from 
the date on which the transactions took place. This provision 
necessitates the preservation of all accounts, documents and 
correspondence and evidence for nearly a decade. In such back 
assessments after a long lapse of years, it is doubtful whether 
an assessee would be able to explain his accounts in the same 
manner in which he might be able to do it if he were called 
upon to do so earlier. By the operation of this section, if a 
fresh assessment is made it could be only to the disadvantage 
of the assessee as the assessee is not given an opportunity to 
show that he is over-assessed and have the assessed income 
reduced. 


In cases of succession, the successor cannot be assessed to 
such tax except for one year (S. 26). It is not clear whether 
this provision could be applied (a) to the case of a Hindu 
undivided family which becomes divided and ceases to be a 
joint family and (b) to the case of a company which is dis- 
solved and the Officer finds that its income three or four years 
previously has been under-assessed. 


In the case of assessees who are not alive and who escaped 
assessment, no such limitation .of one year is made. The 
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law has been amended so as to render legal representa- 
tives of an estate liable in respect of income, profits and 
gains which ought to have been returned and which were 
not returned for the period of four years or eight years as stated 
above. Thus the estate is made liable to all penalties for fraud 
or negligence as the Act would have imposed upon the deceased 
taxpayer, if he had still been alive. In the past one assumed 
that back assessment cases concerned only the living and not 
the dead, and when the taxpayer died, liability to penalties for 
negligent or fraudulent returns died with him. With death 
duties on the horizon and imminent, on an investigation into the 
estate of deceased for death duty purposes, information leading 
to proceedings for penalties and back assessment can easily 
reach the Income-tax Officials. Figures may raise a prima facie 
case of fraud and the only person who could refute the implica- 
tion may be the deceased. Fraud is both a state of mind and a 
question of fact and there will be great difficulty in explaining 
matters and the deceased if alive might have been able to give 
a perfectly correct explanation of what had taken place and to 
show that penalty provisions could not be applied. The object 
of these provisions is to raise the morale of the people. 

It may be here pointed out that the English Statute (Sec- 
tion 29 of Finance Act, 1923) while extending the period of 
back assessments from 3 to 6 years, specifically provided that in 
the case of raising fresh or additional assessments on the 
estate of deceased persons, the three years rule shall be appli- 
cable. 

It is significant to note that there is no complementary 
provision placing the Taxpayer and the Revenue on an equal 
footing, though a taxpayer may make an honest mistake and 
no retrospective right is conferred on him. 

XIV. Assessment, Appeals and Administrative Machinery 

Under the Act before the amendment, in cases where the 
Principal Officer of a company or any other person who 
is an assessee made defaults and failed to make a return 
or to comply with all the terms of a notice issued by the 
Officer requiring him to produce accounts or documents, 
the Income-tax Officer had power to make an assessment 
to the best of his judgment and also to cancel the registra- 
tion of any firm. No appeal was provided against such 
estimated assessment and the only remedy which the assessee 
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had was to apply to the Income-tax Officer himself under S. 27 
and to get the assessment set aside on satisfying the Income-tax 
Officer that he was prevented by sufficient cause from making 
the return or complying with the terms of the notice issued. 
This led to a great hardship and assessees were unable to fight 
the assessment on its merits. Thishas now been remedied by 
making such assessments also appealable in the regular manner 
similar to an appeal against an ex parte decree. 


In effect it may be said that unde: the Amended Act all 
orders passed by the Income-tax Officer affecting the assessee 
are appealable and this is definitely of great importance. If 
however the appeal is against an order levying penalty for non- 
payment of the tax within the time allowed, the appeal will be 
entertained only if the tax has been paid. 

The duties of the Assistant Commissioner have been 
separated and two categories of Assistant Commissioners have 
now been appointed, namely, Inspecting Assistant Commissioners 
and Appellate Assistant Commissioners. The former have 
nothing to do with the hearing of the appeals against orders of 
the Income-tax Officer which is solely entrusted to Appellate 
Assistant Commissioner. Though both categories of Assistant 
Commissioners are under the control and subject to the jurisdic- 
tion of the Central Board of Revenue, the Central Board of 
Revenue cannot interfere or give any instructions or orders so 
as to interfere with the discretion of the Appellate Assistant 
Commissioner in the exercise of his appellate jurisdiction. This 
division of functions is a salutary change. As the Appellate 
Assistant Commissioner performs more or less judicial functions 
it is now provided that the Income-tax Officer has the right to 
be represented before him at the hearing of an appeal against 
an order of the Income-tax Officer. 


By far the most important change introduced by the 
Amending Act is the provision made for the introduction of a 
further appellate authority of an independent nature for the 
hearing of appeals from decisions of the Appellate Assistant 
Commissioners. 


It is provided in Part II of the Schedule that the Central 
Government shall appoint an Appellate Tribunal consisting of 
not more than 10 persons made up of an equal number of 
judicial members and accountant members. The normal qualifi- 
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cation for a judicial member is that of a District Judge and the 
qualification for an Accountant Member is that of an Auditor 
who has practised for not less than six years. But the Central 
Government may appoint as an Accountant Member though not 
possessing the qualifications aforesaid a person who, by his 
other qualifications and adequate experience, is found suitable 
for appointment to the Tribunal. 

Not less than two members are necessary to form a Bench 
and the number of Judicial or Accountant Members in a Bench 
should not exceed each other by inore than one. The decision of 
the majority governs the case and in the case of a tie the matter is 
to be referred to the President of the Tribunal on stated points who 
refers it for the opinion of other member or members and the 
final decision is according to the majority opinion of all members 
who heard it. Inorder that both the department and the assessee 
may have sufficient time and opportunity to acquaint themselves 
and be prepared for the change, the Appellate Tribunal is not to 
take effect immediately but is to come into effect not later than two 
years from the commencement of the Amending Act. It is also 
provided that an assessee may appeal, or the Commissioner if he 
isnot satisfied with the Appellate Assistant Commissioner’s order 
may direct the Income-tax Officer to appeal, to the Appellate 
Tribunal against the order of the Appellate Assistant Commis- 
sioner under Ss. 28 or 31 and the appeal should be filed within 60 
days of service of notice of such order. The Appellate Tribunal 
is to decide the appeal after giving notice to both parties and its 
orders are final except in cases io which S. 66 applies (namely 
statement of case by the Appellate Tribunal to the High 
Court). f 

The present Ss. 32 and 33 dealing with appeals to the Com- 
missioner against the order of the Assistant Commissioner and 
power of revision will not operate when the Appellate Tribunal 
as abovesaid is constituted. The Appellate Tribunal is given 
the power to regulate its own procedure to rectify any mistakes 
and to take evidence on oath, to call for evidence, production of 
documents, etc. ° 

S. 66 as it now stands is amended and it is provided that 
within 60 days from the service of the notice of order by the 
Appellate Tribunal, the Commissioner or the assessee ag the case 
may be, may file an application (accompanied in the case of the 
assessee by a feeof Rs. 100) requiring the Tribunal to refer to 
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the High Court any question of law arising out of the order of 
the Tribunal and the Appellate Tribunal is directed to draw up 
a statement of the case and refer it to the High Court but where 
the Tribunal refuses to state a case on the ground that no 
question of law arises, the aggrieved party is given the liberty 
to move the High Court within 6 months of the date of refusal 
to direct the Tribunal to state a case and refer it. If the 
Appellate Tribunal refuses to state a case on the ground that 
the application filed is out of time then also the aggrieved party 
has got the right to move the High Court within 60 days. 


Tt will therefore be seen that two appellate authorities are 
provided for and there can be two appeals as of right in each 
case. The Appellate Tribunals are hereafter the ultimate judges 
of fact and noi the Assistant Commissioner or the Commissioner 
and so far as a reference to the High Court is concerned both 
the Department and the assessee are placed on the same footing. 


The appointment of an appellate tribunal can be said to bea 
most important provision in the Amending Act in favour of the 
assessee and goes a long way to remove the grievances and 
complaints made by the assessees hitherto that the scales had 
not been held even as between the taxpayer and the tax 
gatherer. 


Under S. 5 (2) of the Act provision has been made to 
enable the Government of India to appoint not more than three 
Commissioners of Income-tax without reference to area to 
work directly under the Central Board of Revenue. 


The idea underlying this is to create a centralised or 
special branch to deal with special branches of work or 
matters of special difficulty or importance, e.g., companies, 
insurance, penalty, fraud, etc. and with a view to bring under 
one head assessment of persons who are assessed in different 
areas. 


XV. Amounts hitherto not assessable now made assessable 


This has been done by enlarging the area of taxation as in 
S. 4or by extending the definition of income by deeming certain 
gumsas income which were hitherto either held as capital sums 
or income not liable to tax. 

Sums mentioned in the following sections which have 


been dealt with in detail under different heads are now taxable 
K 
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as income. A reference is invited to the following sections: 
2 (6) A, 4 (1) Explanation (2), 4 (1) Explanation (3), 
4 (2), 16 (2), 16 (3), 42, 44-D, 44-E, 44-F. 

Under S. 2, (6-C), (i) a profit received in lieu of salary; 
(ii) sums got in excess of written down value when plant or 
machinery is sold; (iii) mutual assurance profits; (iv) under 
cl. (xi) of S. 10 (2) the excess sum received over a sum written 
off as bad debt are deemed income under the new Act. 

_ Explanation (3) to S. 4 (1) says a dividend paid without 
British India shall be deemed to be income accruing or arising 
in British India to the extent to which it has been paid out of 
profits subject to income-tax in British India. By an addition 
to S. 42 of the Act, interest from money lent abroad by a non- 
resident and brought into British India in cash or in kind (by, 
the borrower) shall be deemed to be income accruing or arising 
within British India assessable either on the non-resident or his 
agent. 


S. 60 of the present Act gave power to the Governor- 
General to exempt particular classes of income from tax under 
which many items of income have been exempted by notification, 
This section has been modified in such a way that while taking 
away the scope of exercising the power of exemption hereafter, 
power is retained only for the purpose of revoking or modifying 
exemptions already given. 

Under the present Act the income from agricultural land 
in a Native State in India paying land revenue to the Indian 
State is exempt. But such agricultural income would be 
assessable under the Amendment Act. The land tax may be 
payable to the Native State Government and Income-tax to 
British Indian Government and there will be no relief against 
double tax in respect of such taxation. Income from’ agricul- 
tural lands in Burma will be assessable in British India on the 
accrual basis. 
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THE GOLDEN JUBILEE OF THE MADRAS 
ADVOCATES?’ ASSOCIATION ` 


FIFTY YEARS oF EVENTFUL LIFE.* 
BY ` aaa 
Sm P. S. SIVASWAMI AIYAR, K.C.LE. 


The Madras Advocates’. Association is but the continuation’ 
of the Madras High Court Vakils’ Association which was started 
in the eighties of the last century, though now carried on ander 
a different and more comprehensive name, The completion of 
fifty years of existence in the life of an institution is an event 
which deserves to be celebrated, especially in this, country of 
short-lived associations, and must be a matter of rejoicing to 
the members of the Association. Though it is twenty-seven 
years since I left the Bar and I have been out of touch with the 
members of the profession and have not entered the precincts 
of the High Court. more than four or five times during this 
period, I have not lost my interest in the welfare ef the 
Association. Advancing years and-the incidental. infirmities 
have made me very chary of undertaking any onerous tasks. 
But I was reminded by my friend Mr. V. V. Srinivasa, Aiyangar 
that I was the seniormost surviving member of the Madras 
High Court Vakils’ Association, and he pressed upon me the 
propriety of my presiding at this function., As I could not deny 





* The Presidedtial address of ‘Sir P. S. Sivaswami Alyar on the occasion 
of the celebration of the Golden auien of the’ ee Advocates ais 
tion dn 19th February, 1939. ; 
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the soft impeachment of my seniority, I had to overcome my, 
reluctance and accept the penalties of my standing. 


The High Court Vakils’ Association, which is now function- 
ing under the name of the Advocates’ Association, was started 
in April, 1889, though it was incorporated under the Literary 
and Scientific Societies Registration Act only in March, 1908. 
It must not, however, ‘be, supposed that.the Vakils had not 
formed an association before 1889. To the best of my recollec- 
tion, there was a Vakils’ Association in existence at the time of 
my enrolment in April, 1885, and Mr. S. Gopalachariar was its 
Secretary. When he left Madras on his appointment as a 
Sub-Judge, Mr. K. P. Sankara Menon, who subsequently became 
a Judge of the High Court.of Travancore, was appointed as 
Secretary. For some reason or other the Association ceased to 
function and became defunct. In March, 1889, we wished to 
revive and reorganise the Vakils’ Association for the purpose 
of mutual co-operation and better safeguarding of the interests 
of the profession.: The objects of the Association were declared 
to be to maintain a high standard of professional conduct, to 
protect arid promote the interests of Vakils, to make representa- 
tions to the authorities on matters affecting the profession 
and to form and. maintain a library. My friend the late Mr. 
V. Krishnaswami Aiyar ‘was the first Secretary of the new 
Association, and he continued to be the Secretary till 1901. The 
organisation and successful working of the Association was in 
large measure due'to the personality and boundless energy of 
Mr. Krishnaswami Aiyar. 


One of the first ‘fruits of the activities of the Association 
was the privilege accorded to Vakils to wear gowns. This was 
the first step taken to remove our grievance that though the 
Vakils were in no way inferior in learning or ability to the 
barristers who were regarded as the senior branch of the 
profession, we were treated as occupying aninferior status. The 
representations that we made from time to time met with a 
sympathetic response from the Chief Justice, Sir Arthur Collins. 
The formation of-a library for the Association, which has now 
expanded to respectable proportions, the total number of volumes 
being over 30,000, was the result of the member’s subscriptions 
and donations, and helped to draw the members together closer 
and impart a sense of proprietary interest in the. properties of 


N] THE MADRAS LAW JOURNAL. 91 


the Association and an element of permanence to the Association. 
Towards the end of 1889 we succeeded in getting from the 
Chief Justice two rooms in the Court house for the accommoda- 
tion of the ‘Association and its library. When the Association 
was founded in 1889, the High Court was located in the block 
of buildings opposite the harbour in which the Income-tax 
Office, the Collector’s Officeand a number of other miscellaneous 
offices are now housed. The two rooms assigned to us were 
on the ground floor near the northern end; and of the two, the 
room facing the sea had to be vacated during the trialof sessions 
cases for the accommodation of jurors. There was no room in 
the old High Court for Vakils’ offices and we had our offices in 
rented buildings in the streets and lanes in the purlieus of the 
High Court. When the High Court was shifted to the palatial 
buildings which now adorn the Esplanade and the sea front, ‘the 
Government were good enough to construct chambers fof the 
Vakils within the precincts of the High Court. 


ln my earlier remarks I referred to the grievance of Vakils 
with regard-to the status of inferiority assigned.to them, 
compared with the barristers’ branch of the profession. This 
grievance was very, keenly felt, though it was of a sentimental 
character. It has now been practically removed by the- Bar 
Councils Act which has brought about the unification of the 
different branches of the profession. In passing I may mention 
that in 1895 a proposal was made that Vakils of a certain 
standing might be allowed by the High Court to be enrolled as 
Advocates. This proposal was rejected by us, and in my 
opinion rightly, on the ground that it would relegate the large 
majority of Vakils to a distinctly lower category and woyld 
militate against our attempts to win a position of equality with 
the Advocates’ branch of the profession for the whole body of 
Vakils. : 3 


In respect of substantial rights and privileges the position 
of the Vakils in Madras has always been one of decided 
superiority to that of the VakiJs in the High Courts of Calcutta 
and Bombay. When the High:Court of Madras was constituted 
in supersession of the old supreme Court and the sudder Court, 
rules were framed; by the High Court for the atlmission gf 
Advocates, Vakils and Attorneys, and ynder ‘these rules Vakils 
were entitled to plead and act on the original and appellate 
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sides and on the criminal side of the High Court. The right 
of Vakils ‘to appear in appeals from the decisions of the 
Insolvency Commissioner to the High Court had been recognised, 
but their right to appear before the Insolvency Commissioner 
was not recognised for many years, until after it was raised and 
thrashed out in the sixth volume of the Madras Law Journal. 


The qualifications laid down for admission as a Vakil in 
the first set of rules framed by the' High Court were the attain- 
ment of- the B.L. degree and, in addition, (a) a certificate of 
having subsequently studied for six months with an Advocate 
of the High Court or a Vakil entitled as such to practise on 
both the original and appellate sides and for.a further period 
of six months in the office of an’ Attorney, or (b) a certificate 
of having studied for twelve months either with an Advocate or 
a Vakil entitled as such to practise as aforesaid or in the office 
of an Attorney, or (c) a certificate signed by the Registrars on 
the original and appellate sides of regular attendance upon the 
sittings of the Court in accordance with the rules prescribed in 
that behalf for two years subsequently to the attainment of the 
degree. An alternative qualification was the production of a 
certificate of having kept six terms at one of the inns of Court 
in London and of regular attendance on the course of law 
lectures while keeping such terms, as also a certificate of having 
passed one of the examinations provided for students, together 
with a certificate of subsequent study for nine months with an 
Advocate of the High Court at Madras or a Vakil entitled as 
such to practise on both the original and appellate sides or in 
the office of an Attorney. A certificate of good character and 
conduct signed by the Advocate, Vakil or Attorney was an 
eseenia feqrernent: in all the aforesaid cases. 


Except in the matter of precedence and pre-audiencc, 
Vakils of our High Court were on a footing of equality with 
Advocates who wete then regarded as the senior branch of the 
profession. There was no question as to the eligibility of 
Vakils for any of the law offices of the High Court, but as a 
matter of practice, all the law offices were treated as a close 
preserve for European barristers. The first time that a High 
Court Vakil.was appointed as: Government Pleader in-the High 
Court was when the late Sir S. Subrahmanya Aiyar was appoint- 
‘ed to.att as Government Pleader during the: absence ‘of -Mi. 
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E.B. Powell, the permanent incumbent. So far as the Advocate- 
Generalship was concerned, there was a delusion, bred by the 
use of the term ‘Advocate’ as part of the designation of the 
office, that Vakils were not eligible for the office. This belief 
was exploded by the appointment of Sir V. Bashyam Aiyangar 
as officiating Advocate-General in 1897. The credit of the 
discovery of the cligibility of Vakils wasdue to Sir Bhashyam 
Aiyangar, and the merit of the courage to act upon this discovery 
belonged to Sir Arthur Havelock who was one of the most 
liberal-minded Governors of this Presidency. Various protests 
against this appointment were made by the Barristers who con- 
tested the eligibility of the Vakils, but they failed as they 
deserved. By an irony of fate Sir Bhashyam Aiyangar was 
not appointed to the office when a permanent vacancy arose, 
and on the next two occasions barristers were appointed by the 
Secretary of State. But since 1907 the office has been always 
held by a Vakil, except once. It is a matter for satisfaction 
that except the Government Solicitorship, the Public Prosecutor- 
ship and the Chief Law Reportership, all the law offices are now 
held by Vakils. 


‘After the passing of the Bar Councils Act and the unifica- 
tion of the different branches of the profession, there were no 
invidious distinctions between Vakils and Barristers with regard 
to their eligibility to any law office. Doubts as to their eligibi- 
lity for the Chief Justiceship have been removed by the 
Government of India Act of 1935. 


The higher status of the Vakils in the legal profession as 
compared with the Vakils in Bombay and Calcutta is due to the 
broad-minded spirit of the rules framed by. the High Court of 
Madras when it was formed in 1862. The improveinent in the 
status of the Vakils is due to the abilities and attainments of 
the members of this branch of the profession from the earliest 
times, not a few of whom rose to eminence. No Vakils con- 
tributed more to raise the esteem and prestige of the Vakil Bar 
than Sir V. Bashyam Aiyangar, the prince of lawyers,- and 
Sir S. Subrahmanya Aiyar his illustrious rival. 


- A few facts about the High Court as it was first consti- 
tuted may be of interest: to you. The High Court consisted 
only of five judges including the Chief Justice. The number 
of judges was raised by-one in 1896, by one more in 1907 and 
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another was added in 1908. Ithas since been raised from time 
to time until itt now stands at fourteen including the Chief 
Justice, being only one less than the maximum fixed by the 
‘Government of India Act of 1935. 


The first volume of the Madras High Court Reports con- 
tains some interesting information about the number of cases 
decided by the High Court during the period of 164 months 
which elapsed from the opening of the High Court to the 31st 
of December, 1863. On the original side 179 suits and 174 
Sessions cases were disposed of. On the appellate side 112 
regular appeals, now called first appeals, and 1201 special 
appeals, now called second appeals, were disposed of. The 
number of regular appeals pending ‘at the end of the period 
was 63, and of special appeals, 239. I omit any reference to 
the figures relating to civil and criminal petitions and other 
miscellaneous matters. In the year 1937, the number of original 
suits disposed of was 385, of first appeals 826, of second 
appeals 1049, of civil miscellaneous appeals 409, and of original 
side appeals 48. Whether any and what inferences can be 
drawn from these statistics as to the iacrease or decrease in the 
volume of litigation, the requisite strength of the High Court 
and the prospects of the legal profession are matters which 
must be left for investigation by those who have more curiosity 
and patience than I possess. I express no opinion on the ques- 
tion whether the decrease in the volume of litigation is due to 
causes affording room for satisfaction to the public or the 
reverse and whether they are of temporary or permanent opera- 
tion. I must refrain from further discussion of a delicate ques- 
tion which may possibly have a repercussion on the happy. 
harmony that prevails between the Bench and the Bar. 


The rights and privileges of the Vakil branch of the pro- 
fession in Calcutta and Bombay compare unfavourably with 
those of the Vakils in Madras. Though there have been Vakils’ 
Associations in Calcutta and Bombay, I have not been able to 
obtain any account of their history and activities. As regards 
Bombay, I learn that a Vakils’ Association’ was formed in 
January, 1864, with the object of raising and maintaining the 
professional status of its members, diffusing professional infor- 
mation and promoting amelioration of the laws affecting the 
constitution of the Courts and forensic practice. Mr. Dhirajlal 
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Mathuradas, Rao Saheb Visvanath Narayan Mandlik, Mr. 
Shanta Ram Narayan and Mr. Nanabhai Haridas were among 
the foundation members of the Association. The second and 
third gentlemen became Government Pleaders and the last 
became a High Court Judge, and their names are all well known 
to readers of the Bombay Law Reports. The first native of 
India to be appointed to the High Court of Bombay was Mr. 
Janardan who was a judge of the Court of Small Causes. It is 
curious that the terms of the congratulatory address which was 
given to Mr. Justice Janardan when he took his seat on the 
Bench were previously considered and approved at a joint 
meeting of the Pleaders’ Association and the Vakils’ Association 
of Western India. 


It may be of interest to you to learn something of the 
conditions of the Vakils’ profession, its opportunities, the 
incomes of the members at * è top and the struggles of the 
juniors. To a large ext... my information is based upon 
hearsay. So long as Sir V. Bashyam Aiyangar was at the 
Bar, he commanded the most lucrative practice, and I have been 
told that at the height of his practice his income did not much 
exceed an average of Rs. 10,000 a month. The post-war boom 
in prices greatly raised the fees of lawyers and I believe the 
peak in lawyers’ incomes was reached by the late Sir 
K. Srinivasa Aiyangar, who told me himself that he was making 
Rs. 20,000 per mensem. I have heard that in England also the 
income of the top-most men in the Bar during the post-war 
years reached heights never before known in the history of the 
Bar. The income of Sir John Simon when he was the leader of 
the Bar was far higher than that of Sir Rufus Isaacs who 
afterwards became Lord Reading. I do not know whether the 
economic depression which set in ten years ago has affected the 
incomes of leading Advocates in Madras. So ‘far as the juniors 
are concerned, it would be wrong to imagine that the juniors 
of the previous generations did not have to face any struggles. 
In one respect conditions were less unfavourable. The number 
of Vakils practising in Madras in former years bears no com- 
parison with the number of those practising at the present 
time. The number of Vakils practising in Madras’ in the first 
year after my enrolment in 1885 was about 75. In 1889 when 
the Vakils’ Association was formed, the number was somewhere 
about 100, of whom 59 were members of the Association. 
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According io the annual list for 1938, the total number of 
persons enrolled as Advocates is 3790, and the number of those 
practising in Madras is said to be about 1600, of whom 610 
are members of the Association. Prima facie the number of 
practitioners is far in excess of the volume of litigation coming 
beforé the Couris which seems to have been steadily going 
down. Even so early as 1897, the Madras Law Journal com- 
plained of the overcrowding at the Bar. Jow much more is 
that complaint justified at the present time? The causes of 
overcrowding are well known, the principal of them being the 
dearth of alternative walks of life suitable for our educated 
young men. Another cause is the attraction held out by the large 
incomes made by the great leaders of the profession. Many a 
fond parent wishes his son to enter a profession which holds 
out prospects of making a fortune or at least a substantial 
income. Our people are great believers in luck, and a parent 
often asks why his son should not be lucky enough to attain the 
game success as Sir V. Bashyam Aiyangar or Sir S. Subrah- 
manya Aiyar. Probabilities do not enter into his calculation 
and he is not deterred by risks of failure. Too often he thinks 
that his son has as good qualifications as any of the men at the 
Bar who have risen to eminence. It is not realised that success 
at the Bar'does not depend merely upon one’s qualifications or 
intrinsic’ merits, but upon the opportunities ‘that a man can get 
for the display of his abilities and attainments. Limited as 
such opportunities were in my time, they areobviously far more 
limited to-day. Unless a beginner has influential relations or 
connections or can get the chance of devilling to appreciative 
and. generous leaders in the Bar, he has no means of making 
himself known to the client world or tothe judges of the Courts. 
The rules of professional ethics forbid recourse to questionable 
přactices like touting, canvassing, soliciting or advertising. 
You are often told that patient merit will be eventually reward- 
ed. Is it surprising that the struggling junior regards this say- 
ing as a mere pious platitude? Merit without opportunity is 
destined to languish and suffer the agony of blighted hopes and 
a wasted life. The spectacle of hundreds of young men suffer- 
ing from unemployment and without any reasonable prospect 
of success is positively distressing. Is it possible to hold out 
any message of godd cheer to lift the burden of their worries 
and anxieties? This aspect has recently-engaged the attention 
of eminent lawyers and judges all over India. . So faras future 
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entrants are concerned, the most helpful suggestion is the 
restriction of the numbers of lawyers. How the restriction is 
to be brought about is a matter for earnest consideration. The 
result will be achieved to a large extent by the relentless opera- 
tion of -economic laws and the cruel principle of survival of the 
fittest. a principle which, in spite of its truth, involves great 
diffculty in framing a satisfactory definition of fitness. The 
number of candidates for admission -to the Law College or to 
the Bar will necessarily decline when our young men and their 
parents are convinced that the profession is enormously glutted 
and that there are other walks of life offering comparatively 
better chances of remunerative employment. As regards the 
young men who have already joined the Bar and are struggling 
for their livelihood, advice has been tendered with the object of 
alleviating their position, in the presidential address of the 
Rt. Hon’ble Sir Tej Bahadur Sapru at the Allahabad Lawyers. 
Conferenceheld in November last and in the presidential address 
of Sir M. Venkatasubba Rao at the Krishna District Lawyers’ 
Conference held at Bezwada two months ago. The question of 
overcrowding at the Bar has been considered at length and 
various suggestions have been made which provoke thought and 
demand careful consideration. The extension of the B.L. 
course to three years would enable a more intensive and adequate 
study of the subjects included in the curriculum and would also 
have the incidental advantage of reducing the number of entrants 
t0 the Law College. Sir Tej Bahadur Sapru is in favour of 
instruction being provided in such branches of law as commer- 
cial law, including company law and industrial law, constitu- 
tional law, international law and conveyancing. In so farasa 
knowledge of these subjects will enable lawyers to specialise in 
particular kinds of work, such instruction would be useful and 
valuable. I believe it could not have been the intention of Sir 
Tej Bahadur Sapru to include these subjects in the list of com- 
pulsory subjects for the B.L. course. The addition of these 
subjects to the compulsory list would heavily overburden the 
course and interfere with the intensive study of the more 
essential subjects which now find a place in the curriculum. 

I entirely agree with the suggestion made by Sir Tej 
Bahadur Sapru and by Sir M. Venkatasubba Rao that a volun- 
. tary division of labour may be made by our Advocates and that 
some of them may specialise in chamber practice, advising, con- 
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veyancing and drafting: But as admitted by Sir M. Venkata- 
subba Rao, our people have not learnt to appreciate the value of 
previous legal: advice for the purpose of avoiding litigation. 
Ignorance of the desirability of consulting experts beforehand 
is a characteristic of our people not merely in legal matters, but 
also in matters like health and housing. 


The suggestion made by Sir M. Venkatasubba Rao that 
young lawyers should settle in village parts and contribute to the 
work of rural reconstruction may be suitable to the lawyers who 
wish to spend their retirement in rural areas, but cannot possi- 
bly appeal to the budding lawyer who wishes to earn a living by 
the exercise of his profession. I do not believe that there is 
remunerative work in the way of advising and conveyancing, 
waiting for the lawyer in the village, and sufficient to attract 
him. There may be some scope for employment in larger areas 
like the Taluk headquarters. As pointed out by Mr. Justice 
Varadachariar, the result of encouraging the young lawyer io 
settle in villages will be that he will lose no time in discovering 
that his only chance of earning a subsistence would consist in 
fomenting litigation. While the advent of the doctor to village 
parts would be beneficial by promoting health, the settlement of 
the lawyer in a village is more likely to prove a curse than a 
blessing. ' 

Another interesting suggestion is the provision of legal aid 
for the poor litigant to be financed.by a tax on the higher legal 
incomes. The suggestion will have to be considered from many 
aspects, including the danger of encouraging the passion for 
litigation, the prolongation of delays in the administration of 
justice and the difficulties attendant upon the selection of com- 
petent lawyers without favouritism. 


In the course of his remarks on unemployment in the legal 
profession, Sir Tej Bahadur Sapru seems inclined to recommend. 
an increase of the judiciary to be recruited from the Bar. No 
increase in the number of Courts or judges could possibly 
provide employment for the hundreds of unemployed Advocates. 
in the profession. But even if it could, the increase of Courts 
or judges will have to be decided with reference to the needs of 
the administration of justice and, the financial resources of the; 
country, and not from ,the point of view of employment for: 
lawyers. . í 
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The problem of unemployment in the legal profession is 
not more acute than in the case of other professions and occupa- 
tions. It is only one aspect of a problem affecting the whole 
country and the only Solution is the opening up of other avenues. 
of employment which must’ depend upon an increase in the 
wealth of the country by the creation of new industries and 
increase of production and the diversification of occupations 
incidental to the complex economic structure of a modern State. 


In conclusion, I must thank you for the honour you have 
done me in inviting me to preside on this gladsome occasion in 
spite of the fact that I am not on the roll of Advocates. It only 
remains for me to offer my heartiest wishes for the long life, 
prestige and prosperity of the Association to which we are all 
proud to belong, and to express my hope that the members of 
the profession may exercise a salutary influence on public 
affairs and contribute to the orderly evolution of a strong and 
united nation and the all-round progress of this great country. - 


SUMMARY OF ENGLISH CASES. 


MARQUESS OF ZETLAND v. Darver, (1989) 1 Ch. 1. 

Sale of land—Restrictive covenants—'‘Vendee not to do or- 
permit anything to be done which in the opinion of the vendor may 
be a public or private nuisance or detrimental ta the vendor and 
the owners or occupiers of any adjoining property or to the neigh- 
bourhood—Vahidity of the covenant—Form of injunction. 

A clause in a conveyance of land provided that “the purchaser 
to the intent and so as to bind as far as practicable the property 
conveyed, into whosesoever hands the same may come, and to 
benefit and protect the vendor’s land remaining unsold or as shall 
be sold by the vendor or his successors in title with the express 
benefit of the covenant, covenants with the vendor that the purcha- 
ser will at all times observe, perform and keep the said stipulations 
contained in the second schedule. The second schedule by clause 
(d) provided inter alia that no act or thing shall be done or per- 
mitted thereon which in the opinion of the vendor may be a public 
or a private nuisance or prejudicial or detrimental to the vendor 
and the owners or occupiers of any adjoining property or to the 
neighbourhood.” The vendee sold the premises to the first defen- 
dant with notice of the restrictive covenants. The first defendant 
with the second defendant started the sale of fried fish at the pre- 
mises for consumption off the premises. The successor in title of 
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the vendor, on complaints received, formed the opinion that such 
sale was detrimental to the amenities of the neighbourhood and to 
his own property. He therefore applied for an injunction. Bennet, 
J. (1937 Ch. 651) dismissed the action on the ground (1) that the 
plaintiff cannot sue as he was not the original covenantee and (2) 
the plaintiff had no right to enforce the covenant as he was not the 
owner of any land to which the benefit of the covenant had been 
effectually annexed. On appeal, 

Held, in forming his opinion the plaintiff was in no sense per- 
forming a judicial or quasi-judicial function and was under no 
obligation to give the respondents an opportunity of being heard. 
The plaintiff is entitled to the benefit of the covenant and prima 
facie entitled to enforce it against the defendant who took their 
land with notice of the restrictions. The injunction must be limit- 
ed to fried fish, and the injunction must be confined to so long as 
the plaintiff or other successor in title of the original vendor 
retains unsold any part of the property for the benefit of which the 
covenant was imposed. 





In re Nicnotson’s SETTLEMENT: Motony v. NICHOLSON. 
(1939) 1 Ch. 11. 


Power of appointment—Settlement—Power to appoint in 
favour of one—Prior attempt with trustees of settlement to secure 
a benefit for appointor—Fatlure of—Later exercise of power in 
favour of the object of the power—Motwe to defeat the trustees 
—If exercise of power fraud on the power. 

A woman had a power of appointment which she could exer- 
cise in favour of any husband that may survive her for his life or 
for any less period and upon such conditions and with such restric- 
tions as she shall think fit. In 1933 when she was over 80 years of 
age she wanted to make a provision for certain relations with 
whom she was living and she therefore negotiated with her rela- 
tions and trustees of the settlement that if she should release her 
power of appointment, they should give her half of the capital to 
enable her to dispose of it as she pleased. Since they did not 
agree, she married one N. Q. in 1934 and by a deed of later date 
she exercised the power of appointment in favour of that husband. 
She died in 1936. It was contended that the appointment was bad 
asa fraud on the power of appointment. ; 

Farwell, J.,held in (1938) 1 Ch. 308, the question of a fraud 
ona power of appointment where there is one object and one 
ebject only of the power, differs widely from the question of a 
fraud on a power by which the fund can be given to one or more 
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of several objects. Where there is one object only of the power 
it is impossible to establish a fraud unless there is evidence of some 
arrangement between the appointor and the appointee, not neces- 
sarily a legal bargain, but some arrangement under which the 
appointee is to give effect to the purpose of the appointor to bene- 
fit some one other than himself. The Court of Appeal affirmed the 


judgment. 


In re Mavae Hose, Ltp., (1939) 1 Ch. 32. 

Companies—Companies Act, 1929, S. 214—Practice—Dis- 
covery—Liquidator asking for order against a director for exa- 
mination as witness and for discovery and production of certain 
documents—Premature and oppressive—Discretion of Court— 
Procedure where order is improper. 

In a voluntary liquidation, the liquidator obtained an ex parte 
order from the Registrar against a director to attend in chambers 
to be examined on behalf of the liquidator under S.214 of the 
Companies Act and also requiring him to produce certain documents, 
books, papers, etc. (detailed in a schedule) in his custody or power 
in any wise relating to the company. The director applied for the 
discharge of the order for production of documents, etc., on the 
ground (1) that the documents etc., were not in his custody or 
power, and (2) that the order is oppressive and as such ought not 
to be made in the discretionary jurisdiction of the Court. The 
liquidator contended that the proper procedure was to appear before 
the Registrar and refuse to produce the documents and that the 
order has been made properly in the exercise of the Court’s jurisdic- 
tion. 





Held, if an order to produce documents etc., is made the pro- 
per course is to ask that it should be discharged so far as it is 
claimed that it is an improper order. 

The order for production of documents is oppressive in the 
special circumstances of the case. It is very important in exercis- 
inga jurisdiction under S. 214 which is in any case an inquisitoriak 
jurisdiction to be careful not to allow the section to be oppressive 
as between the company on the one hand and a third party on the 
other hand against whom it is contemplated that hostile action may 
“be taken. 





In re Oceanic STEAM NAVIGATION Company, Lro., (1939) L 
Ch. 41. 

Company—Compantes Act, Ss. 153 and 154—Application for 
sanction of scheme—Arrangement in excess of the powers defined 
by memorandum—Competence of company to enter into—If Court 
can sanction. 
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A company in insolvent circumstances applied to the Court 
under Ss. 153 and 154 of the Companies Act, 1929, for an order 
sanctioning. an arrangement which was approved by the creditors 
but opposed by the shareholders. The scheme involved the trans- 
fer of the whole of the assets and undertaking of the company to a 
new company tobe formed for the purpose. The old company 
had no power as a going concern to sell and dispose of -its whole 
undertaking. 

Held, if there is no power in the memorandum to dispose of 
its undertaking, Courts should not under S. 153 sanction a sale as 
part of a scheme, though the scheme is quite proper. 





In re A Destor: Ex parte Toe Desror v. THe PETITIONING 
CREDITORS AND THE OFFICIAL Receiver, (1939) 1 Ch. 145. 

Bankruptcy Act, S. 5, sub-S.3—Petitioning creditor privy to 
appointment of irustees under deed of assignment—V alidity of 
petition based on the deed of assignment. 

The petitioning creditors who were privy to the proceedings 
appointing trustees under deed of assignment should not take 
advantage of a situation in the creation of which they were them- 
selves acquiescing parties. The case is one in which under S. 5, 
sub-S. 3 of the Bankruptcy Act, 1914, no receiving order ought to 
be made. 





In re A Depror, (1939) 1 Ch. 225. 


Sale of Goods Act, S. 4, sub-Ss. 1, 3 and S. 35—-Oral contract 
for sale of goods of over £10 value—tIf enforceable. 


Appellant wasa builder and the respondents were manu- 
facturers and suppliers of certain kitchen fitments. On 3rd 
March, 1938, appellant’s brother and authorised agent orally 
ordered 5 kitchen fitments. Respondent orally accepted the order. 
Appellant recorded the order and the price of goods in his purchase 
day book. On 18th March, 1938, the goods were taken by the res- 
pondent to appellant’s premises and delivered to an employee of the 
appellant. The goods remained in appellant’s premises till 12th 
April, 1938. On 29th March, 1938, the appellant executed a deed of 
assignment for the benefit of his creditors. On 12th April, 1938, 
respondents presented a petition fora receiving order, The total 
indebtedness of the appellant to the respondent excluding the value 
of these 5 kitchen filments was under £50. The question was 
whether there was an enlorceaple contract with regard’ to ‘the 
5 kitchen fitments. 

Held, there was an enforceable contract and there can bea 
valid receiving order on the petition, 
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Noxes v. .DoncasTer AMALGAMATED COLLIERIES, LIMITED, 
(1939) 1 K.B. 70. . Re at 


Master and servant—Company—Coniract of service with— 
Transfer of rights, powers and liabilities to another company under 
S. 154, sub-Ss. 1 and 4 of the Companies ‘Act, 1929—If inclu- 


des contract of personal service. 


A eompany with whom the appellant had a subsisting contract 
of service, with the sanction and under the orders of Court under 
S. 154 of the Companies Act, 1929, transferred their ‘‘property 
Tights and powers of every description” to the respondent company. 
The appellant continued to serve and receive wages for four 
months after the transfer believing himself to be working at the 
old company under the original contract of service. On October 
7, 1937, the appellant absented himself without cause and the res- 
pondents obtained an order from the justices for 15s. damages and 
10s. costs against the appellant. The appellant contended that he 
had-no contractual relationship with the respondent and the 
transfer under S. 154 cannot include rights under a contract of 
personal service. On a case stated by the justices, 

Held, the words of S. 154 of the Companies Act, 1929, are wide 
enough to include rights arising out of contracts of service with 
servants and therefore a contract of service was in existence 
between the appellant and respondents. 


Barnes v. Hery Hutcuinson, (1939) 1 K.B. 93. 

Income-tax Act (1918), Sch. D, Case V—Shareholder (resi- 
dent in England) of a foreign company not liable to British 
income-tax—Foreign company’s income derived in part from 
dividends on shares in British companies tax on which deducted 
—Relief from double taxation. 


The respondent owned certain 8 per cent. cumulative prefer- 
ence shares in an Indian: company whose issued capital comprised 
both preference and ordinary shares. The company owned a large 
number of ordinary shares ın two British companies the whole of 
whose profits were assessed to United Kingdom income-tax. The 
Indian company recéived during the year ending April 5, 1931, 
dividends upon its shares in the British companies. The profits of 
the British companies had borne United Kingdom income-tax 
which was deducted from the dividends. On June 22, 1931, the 
Indian company paid the dividend on its preference shares by 
Tupee warrants without deduction of tax. The full amount of divi- 
dend was included in the aasessment of the respondent. The 
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respondent claimed, that, as part of the dividend (44:12 per cent.) 
was paid out of the taxed dividends received by. the Indian com- 
pany from the British companies it should not again be subjected 
to United Kingdom income-tax in his hands. 


Held [affirming the decision of Lawrence, J., in.(1938) 1 K.B. 
469], the appellant is entitled to relief from double taxation for 
the portion of the dividend representing taxed profit of the British 
companies. 

Gilbertson v. Fergusson, (1881) 7 Q.B.D. 562, applied. 





Myers v. RoTHFIELD, (1939) 1 K.B. 109. 


Solicitor—Delivering a defence with knowledge that it was 
noi likely to succeed—Causing to be filed inadequate affidavits of 
documents which solicitor could not help knowing were false— 
If misconduct calling for exercise of punitive powers of the 
Court—If solicitor to be made to pay costs personally. 


The plaintiff in an action against the defendants for defrau- 
ding her of moneys and shares by making her invest in a worthless 
company obtained a judgment for £9,400 16s. ld. It appearing 
unlikely that the plaintiff would be able to recover either the judg- 
ment amount or costs from the defendants, the plaintiff by her 
counsel asked that the solicitors for the defendants should be 
ordered to pay the plaintiff the costs of the action on the ground of 
professional misconduct in filing with knowledge that it was not 
likely to succeed a defence putting the plaintiff to proof of her 
allegations and also filing inadequate affidavits of documents which 
the solicitor could not help knowing were false. It was proved that 
a managing clerk of the solicitor had the conduct of the case and 
at length when the solicitor intervened a further and adequate affi- 
davit of documents was obtained. Singleton, J., held that the soli- 
citor was not guilty of misconduct in allowing the defences to be 
delivered but was guilty in allowing inadequate and false affidavits 
of documents to be filed and ordered the solicitor to pay 1/8rd of 
the plaintiff’s costs of the action and 2/3rd of the costsof the appli- 
cation. On appeal 


Held (Greer and Slesser, L.JJ., MacKinnon, L.J., dissenting). 
the punitive powers of the Court can only be exercised when the 
solicitor has himself been guilty of misconduct and he cannot be 
made liable because a clerk whom he was entitled to trust has been 
guilty of the conduct complained of. Per MacKinnon, LJ., on prin- 
ciple the solicitor ought'to be held.responsible for the misconduct 
of his clerk. : 
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TATEM, LTD. v. GamBoa, (1939) 1 K.B. 132. 


Contract—Charter of ship—Frustration of adventure by 
seisure of ship—Liability of charterer for hire. 

The plaintiffs as owners chartered and delivered to the defen- 
dant an agent of the Republican Government of Spain the steam- 
ship “Molton” for thirty days from July 1, 1937. On July 14 the 
ship was seized by a Spanish Nationalist ship and was kept in cus- 
tody until September 7. She was re-delivered to the plaintiff on 
September 11. The defendant had paid in advance hire yp to 
July 31 and on August 18 intimated to the plaintiff he would have 
nothing more to do with the ship. Plaintiff claimed a for the 
period fram August 1 to September 11. 

Held, the performance of the charter was frustrated from the 
time of the seizure and the foundation of the contract had been 
destroyed. Though the parties must have had or must be deemed 
to have had the matter in contemplation, the doctrine of frustration 
is not prevented from applying. 





Joun v. Menpoza, (1939) 1 K.B. 141. 

Bankruptcy—Credttor abstaining from proving and debtor 
agreeing to treat debt as subsisting—Annulment reciting payment 
of debts in full—Subsequent susi—If barred by estoppel by 
record. 

The defendant was adjudicated bankrupt on 4th September, 
1935 and the adjudication was annulled in April 1937 on the ground 
that the defendant had paid his debts in full. The plaintiff at the 
defendant’s request had abstained from proving in the defendant's 
bankruptcy on the defendant agreeing to treat the debt as subsis- 
ting. The present action to recover the amount was commenced 
after the annulment. 


Held, the order of annulment reciting payment of all debts in 
full creates an estoppel by record and the plaintiff is estopped from 
coming into another branch of the High Court and contending that 
a debt is due to him. The plaintiff took no steps to get a new 
agreement for fresh consideration. 





Groom v. Crocker, (1939) 1 K.B. 194. 

Solicitor and client—Solicitor for insured admitting negli- 
gence without authority of client but under instructions from his 
insurer—Duty to client to consult when in doubt and keep inform- 
ed—Breach of—Liability—Admission of neghgence—If a kbel— 
Damages—Nature and measure of—Motor insurance—Term that 

N 
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insurer shall have absolute conduct and control of all proceedings 
against assured—If can require the insured to admit negligence. 


The respondent’s policy of motor insurence contained a term as 
follows :—‘'The Society shall if and so long as it so desires have 
absolute conduct and control of all or any proceedings against the 
insured (including arbitration and negotiations). 


There was a collision between the respondent’s car, driven by 
himself, with his brother as a passenger and a motor lorry owned 
by T. Brothers. The respondent’s brother who was seriously hurt 
brought an action against the respondent as well as T. Brothers. 
The appellants were instructed by the insurer to act as respon- 
dent’s solicitor. T Brothers’ driver’s negligence was the sole cause of 
the collision. The driver of T. Brothers’ lorry had been convicted 
meantime for driving to the danger of the public. The insurers 
paid the respondent direct for the damage to his car, but for his 
personal injuries he had to claim against T. Brothers whose insurer 
caused a defence to be put in denying liability and alleging that the 
collision was caused by the respondent’s negligence but they paid 
into Court (with denial) the sum of £100 which the respondent 
subsequently took out. The two insurance companics put their 
heads together in a plan for reducing their total pecuniary liability. 
Both companies knew that the respondent was not liable for the 
collision and there was no risk of his being held to blame, while in 
the action by the respondent’s brother a heavy verdict looked 
inevitable against T. Brothers. The two insurers made a fifty- 
fifty pooling agreement under which T. Brothers were to be absolv- 
ed and the respondent’s negligence to be admitted. The inducement 
for the agreement was the bringing into the pool another case 
altogether in which the respondent’s insurers were interested to 
which they had no defence. In pursuance of the agreement, the 
appellant on the instructions of the insurers delivered a defence on 
behalf of the respondent admitting negligence but denying damages. 
A judgment followed in the respondent’ s brother’s action for 
damages against the respondent. 


The present action was brought by the respondent against the 
appellant for (1) damages for breach of duty as solicitors expressed 
alternatively in contract and in tort and (2) damages for libel. 

The defence was-that the appellant acted on the instructions 
of the insurance company and had the respondent’s instructions 
and authority through them. 

Held, the tie between solicitor and client is contractual and it 
ig an incident of that duty that the solicitor should consult with his 
client in all questions of doubt which do not fall within the express 
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or implied discretion left to him and should keep the client inform- 
ed to such an extent as may be reasonably necessary according to 
the same criterion. There is today no common law duty similar 
to that which survives in the case of a bailee or carrier and no 
action lies in tort for breach of the above duties. 


The term in the policy giving the insurer an absolute right of 
control of their assured’s defence is subject to certain implied 
boundaries and limitations. The insurer was bound to exercise 
a real discretion upon each question after due consideration 
of the circumstances of the particular case. The policy con- 
ferred on the insurer no right to call upon the appellants to act on 
their mandate and the appellants derived no authority from them 
for what they did. The appellants are liable for breach of their 
contractual duty to the respondents. There cannot be any damages 


for injury to the respondent’s reputation or feelings due to breach 
of contract. 


The letter by appellant admitting negligence on the part of the 
respondent was capable of a defamatory meaning and the respon- 


dent is entitled to hold his judgment for £1,000 on the issue of 
libel. 





UXBRIDGE PERMANENT BENEFIT BUILDING Society v. PICK- 
ARD, (1933) 1 K.B. 266. 

Principal and agent—Fraud committed within agent's osten- 
sible authority—Liabtlity of principal for damages. 

The defendant was a solicitor practising in London with a 
branch office at Slough managed by Conway who with the help of 
some forged title deeds induced the plaintiff to advance a loan on 
a fictitious mortgage. Ina claim for damages for the fraud of the 
defendant’s agent, 

Held, where a fraud is committed by an agent within his 
ostensible authority the principal is liable. 

Lloyd v. Grace Smith & Co., (1912) A.C. 716, solo wed: 





MartHews v. MartHews, (1939) P. 97. 

Divorce—Prior petition for judicial separation—Withdrawal 
—Subsequent petition for divorce on the ground of desertion— 
Effect of first petition on desertion. 

The petition for judicial separation created an interregnum at 
least, in the running of the period of desertion and precluded the 
petitioner from pleading that the period of desertion was running 
during the time that the suit was being maintained. 

Stevenson v. Stevenson, (1911) P. 191, followed. 
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Watton v. Warton, (1939) P. 104. 

Divorce—Petition founded on aduliery dismissed—Second 
petition on the ground of desertion—Suspension of period of 
desertion during pendency of first petition. 

Held, following Marthews v. Marthews, (1937) P.97, the 
effect of a petition for divorce or judicial separation is to suspend 
the legal obligation upon the spouses of living together. So long 
as the legal obligation is in abeyance there can in law be no deser- 
tion. 





Pratt v. Pratt, (1939) P. 117 (C.A.): (1939) 1 All. E.R. 
503 (C.A.). 

Divorce—Desertion—Refusal by husband to see or discuss the 
position with deserting wife—If desertion without cause. 

When two married persons are living apart in circumstances 
which constitute desertion of the one by the other and the guilty 
party writes to the other and asks for an interview to discuss the 
position, there is a duty on the party receiving that request at least 
to see the other spouse and give him or her an opportunity of 
saying what he or she wishes to say. When the husband refuses 
to see or discuss the position with the wife the desertion by the 
wife is not without cause. 


poua 


JOTTINGS AND CUTTINGS. 
Tue Hon’sLe Me. Justice B. SOMAYYA. 


The solemn ceremony of the swearing in of Mr. Justice 
Somayya was gone through on Thursday, the 2nd February, 
1939, in the presence of a large gathering of Advocates and 
the staff of the High Court, before a Bench consisting of the 
Hon'ble the Chief Justice, Mr. Justice Varadachariar, Mr. Justice 
Burn, Mr. Justice Gentle and Mr. Justice Stodart. After the 
new Judge assumed his seat on the Bench the Advocate-General 
offered him the felicitations of the Bar as follows :—- 


“My Lord on the assumption of your high office, as one of 
His Majesty’s Judges, permit me, on behalf of the Bar, to offer 
our hearty felicitations. If my recollection serves me right, after 
a distinguished career in the University, when you had to start 
your work at the Bar, with your innate sense of modesty, you felt 
a cerlain nervousness in resolving to join the profession in Madras 
and discussed the situation with me, a comparative junior in the 
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profession then, before you entered into articles of apprenticeship 
under the late Mr. P. Narayanamurthi. Since then, by your ability 
and learning, your prodigious industry, the quickness with which 
you mastered the facts of any complicated case and your sole and 
undivided attention to the profession, you have fought your way 
up and become one of the acknowledged leaders of this Bar. Your 
Lordship has had experience on every side of work of this Court 
and in the mofussil. It is a source of pride and satisfaction and no 
small consolation to me to recall that, in several cases, both in the 
mofussil and in this Court, we appeared together, an experience 
which enables me to speak with an intimate acquaintance of your 
work and attainments. Your unostentatious simplicity, your 
winsome manners, your discreet reticence, when called for, your 
unfailing courtesy to your opponents and your readiness to oblige 
your friends at the Bar, have endeared you to the profession. Let 
me wish Your Lordship a long and distinguished career on the 
Bench, dispensing justice without fear or favour, in fear of God 
and in fear of no man, and maintaining the best traditions of this 
High Court, which has always stood high in the estimation of the 
public and of the profession all over India.” 


Mr. Justice Somayya, in reply to the good wishes, 
thanked the Advocate-General, and said: “I appreciate very 
much your kind words of welcome, as you have spoken 
them from your personal knowledge of my career at the 
Bar from the very star. As you are aware, the duties and 
responsibilities of an Advocate, are very important, and your 
reference to my success at the Bar is particularly pleasing to me. 
But I conceive the duties and responsibilities of a Judge are even 
more onerous and I enter upon my career on the Bench with a full 
consciousness of that fact. I am sure I can always count upon the 
co-operation of the Bar in the discharge of my duties. It is easy 
for an Advocate to espouse the cause of a client, but it is much 
more difficult for a Judge to decide between conflicting claims. It 
remains to be seen how far ] shall be successful in my new sphere 
of work, but I assure you, Mr. Advocate-General, that I shall 
constantly bear in mind the solemnity of the Oath that has been 
administered to me, this morning, by my Lord the Chief Justice,” 





Tre Hon’sre Me. Justice M. PATANJALI SASTRI : 

On Wednesday, the 15th of March, the new Judge was 

solemnly sworn in before a Special Bench consisting of the Chief 

Justice, Mr. Justice Burn, Mr. Justice Venkataramana Rao, 
Mr. Justice Lakshmana Rao and Justice Sir Abdur Rahman. 
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The Advocate-General (Sir Alladi Krishnaswami Aiyar) con- 
veyed to him the felicitations of the Bar: 


“In giving expression to my sentiments and affectionate 
regard on this happy and auspicious occasion, I have necessarily to 
put a certain restraint upon myself, if only by reason of my intimate 
association with your. Lordship for several years at the Bar from 
the commencement of your professional career, nay, from the days 
of your apprenticeship. By your learning and ability, your keen 
grasp of the complicated facts of the cases in which you were 
engaged, your single-minded devotion to your profession, by the 
high professional standards which you maintained and your skill 
as an advocate, you have fought your way up to the front ranks of 
the profession and deservedly attained a leading position at the Bar 


winning the confidence and esteem of the Judges before whom 
you practised. 


“With your intimate knowledge of Income-tax law which is 
becoming an increasingly difficult and complicated branch of the 
law to interpret and administer, your large experience of Nattu- 
kottai Chetti litigation which, even at the present day, contributes a 
good portion of the work of this Court, your acquaintance with 
Chetti customs and usages and their banking institutions, your 
Lordship would be a great source of strength to the Court in the 
different spheres of its work. 


Let me conclude by wishing you a distinguished career on the 
Bench and may your Lordship long continue to dispense justice in 
keeping with the highest traditions of this Court and of the Bar.” 


Mr. Justice Patanjali Sastri’s reply -—“ Mr. Advocate-General 
and friends of the Bar,—I thank you very much for the kind and 
glowing terms in which you have welcomed my elevation to the 
Bench. I am not vain enough, however, to take them at their face 
value. 1 am alive to my shortcomings and my sense of them is 
heightened as I remember that I have been called upon to take the 
place of a great Judge who now adorns the Federal Court. But I 
havé this advantage that in the discharge of my new duties and 
responsibilities, I have before me an example which I could emulate 
and+follow to the best of my ability. 


Mr. Advocate-General, this is not the occasion for me to indulge 
in reminiscences, but your presence here to greet me on this occa- 
sion inevitably recalls to my mind the fruitful and stimulating 
association’ with you in many notable causes in the early days of 
my career at the Bar, the memories of which I have always 
cherished in grateful remembrance. 
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How far I shall rise to the new responsibilities, time alone will 
show, but I can assure you that it shall be my constant endeavour 
to discharge conscientiously the duties of my office and I hope to 
havea full measure of co-operation from the Rar in that task. And 
if I am fortunate enough at the end of my new career to secure from 
the Bar and the wider public a verdict as appreciative as the senti- 
ments you have now expressed I shall feel more than gratified. I 
thank you once again, Mr. Advocate-General, for the very kind 
welcome you have extended to me on this occasion.” 





Constitutions —The beginning of the twentieth century will 
probably be regarded as an experimental period in the growth and 
making of national constitutions: the growth of those which are 
already established; the making of new ones. There has been no 
doubt about the growth of the British and American constitutions. 
In form unchanged, each shows practical development, the British 
especially in the consolidation of Mother Country and Colonies in 
the British Commonwealth of Nations. Elsewhere new forms are 
being tried, but, as the Prime Minister reminded his hearers at the 
jubilee dinner of the Foreign Press Association on Tuesday night, 
history teaches us that no form of government ever remains the 
same, and the subordination of individual independence to some- 
thing which is called the State, but which, as he also said, only 
means those who for the time being rule the State, may be only a 
passing phase. While, however, these experiments may be watch- 
ed with -interest and without undue anxiety for their ultimate 
results, we may be confident that our own country will still remain 
untouched by novelties: 

The land where, girt with friends or foes, 


A man may speak the thing he wills. 
—LJ. 1938, p. 415. 





A New Point in Tort—First of the legal novelties of the week 
is undoubtedly Owens v. Liverpool Corporation. A collision 
between a tram and a hearse, due to the negligence of the tram 
driver, resulted in the displacement of the coffin containing the 
body of a man on the way to his last resting place. The mourners, 
near relatives of the deceased, witnessed the accident and suffered 
in consequence the shock which would naturally be caused by the 
incident; and they claimed damages in respect thereof, 

Deputy Judge Harrison, at the Liverpool Court of Passage, 
held that the plaintiffs did in fact receive injury as the result of 
seeing the damage to the hearse and the displacement of the coffin, 
and he assessed the damages as follows: 754. for the mother of the 


112 THE MADRAS LAW JOURNAL. [1939 


dead man; 15%. for the uncle; 1001. for the cousin; and 111. for the 
cousin’s husband. In his view of the law, however, it was neces- 
sary, in order to establish legal liability, that there should be 
apprehension of injury to some living human being, or the sight of 
such injury to a human being; and on that view his judgment was 
for the defendants. He left it to the Court of Appeal to say 
whether his view of the law was right or wrong. 


MacKinnon, Goddard and du Parcq, L.JJ., accepting the 
Deputy-Judge’s findings of fact, and feeling they ought to accept 
his findings as to the amount of damages, held that the plaintiffs 
were entitled to recover the damages as assessed and they allowed 
the appeal with costs. 

Leave to appeal to the Hotise of Lords was given, but only on 
condition that the Liverpool Corporation undertook to pay the 
plaintiff’s costs of such appeal in any event. The Court observed 
that the case raised a point of principle of general importance. 

In this leading case counsel were Mr. R.H. Forrest for the 
appellants, and Mr. Glynn Blackledge for the respondents ; and the 
solicitors were Messrs. Neville, Mullen and Co., Liverpool; Mr 
W.H. Baines, Town Clerk, LiverpooL—LJ., 1938, p. 426. 





More Cat.—Continuing to speak (in despite of protesis) with 
the greatest respect whenever I dare to speak of any judge, I do 
so now and with sincerity, making mention of Hilbery, J. A good 
judge, a good man; a golfer better than his handicap; a sailor 
who upon occasion can talk stirringly and accurately of the high 
seas and deep sea sailormen; and who, while conceding full marks 
on their merits to steam, internal combustion, auxiliary and other 
modern engines and contraptions aboard ship, can still regret, like 
a true mariner, the passing of sail. 

So when, at Glamorgan, he imposed a severe sentenee on a 
fruit salesman “so that others may know that seamen in liquor 
who have been paid off cannot be made the prey of those cruel 
enough to try and rob them,” the heart warmed to his words and 
felt that they were good. Yet do I crave indulgence to express 
doubt and some.wonder at the Tudge’s seeming faith in the deter- 
rent and exemplary effect of those 15 lashes with the “cat”. 


The “cat” was long ago abolished in the Navy, and yet our 
naval ratings, I assert, are none the worse. He is no “flogging 
judge”, and he made it plain that he considered the ‘cat’ useful only 
in certain cases, and in respect of persons, “not a few—as every 
judge knows—who would commit crimes which showed them to 
be too brutal to be brutalised or too depraved to be reached by 


en THE MADRAS LAW JOURNAL. 113 


reformative treatment. Such punishment”, said he, “is therefore 
still a necessary adjunct of justice.’—L.J., 1938, p. 427. 





Yet a Little While-—This was said at a time when, without 
one dissentient vote, Sir Samuel Hoare’s Bill abolishing corporal 
punishment in those very cases had passed the House of Commons. 
His conclusion, based on “the great body of evidence collected by 
the Committee”, was that flogging “is out of date; it does not 
deter the particular individual upon whom it is inflicted from 
offending again; it does not protect society from similar crimes in 
the future”. i 

Well, the King’s Bench Judges, as we know, thought and 
continue to believe otherwise; and for a little while yet the law 
permits them to order the “cat” in certain cases as and when they 
believe it to be appropriate to the crime. 

‘One thing is certain: the fruit merchant was not deterred 
from his crime by the fear of flogging. And suppose flogging were 
a certain consequence following conviction for any specified kind 
of crime. Would that deter others? The King’s Bench Judges 
cannot know from their experience as judges or as advocates. Death 
is a more fearful punishment than flogging; but death did not 
deter or prevent the commission of brutal crimes when death was 
the penalty. The evidence of history, so far as it is known, seems 
to be against the judges; for those crimes did not increase but 
diminished when death and flogging were taken away and replaced 
by other punishments and methods of reform. 

Having said as aforesaid, I will frankly confess that there are 
offences for which it would give one great satisfaction to flog, 
hammer or otherwise maltreat an offender found in the act of 
committing certain actsof cruelty or violence. But such simple 
vengeance is for good reason denied us, and is in itself a crime; 
and the lawful post-trial triangle, long after the event, is a poor, if 
not a brutalising, substitute —LJ., 1938, p.427. 





Memorial to Lord Oxford and Asquith—According to the 
Manchester Guardian steps are in progress to have erected, within 
ihe precincts of the House of Commons, where he spent the 
major part of his later years, a memorial to Lord Oxford and 
Asquith. It appears to be one of the unwritten rules in such 
matters that no memorial should be set,up in the Houses of Parlia- 
ment toa departed statesman until after the lapse of ten years 
from his death. That term of years has run since Lord Oxford 
and. Asquith passed away, and, accordingly, it is fitting that he 

O 
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should thus be remembered in the place of his later activities. 
While he played a prominent role in public life for many years, 
we like to recall him also as a distinguished member of the Bar. In 
> his legal youth he ‘“devilled” for Sir Henry James, who generously 
acknowledged the invaluable service he received from his “devil”. 
In the biograpny .of Sir Henry mention is made of a striking 
instance of valuable help received from Mr. Asquith as he then 
was. It occurred during the heat of the long drawn out battle 
between Bradlaugh and the House of Commons on the question of 
the oath. Mr. Gladstone, then Prime Minister, asked Sir Henry, 
who was at that time the Attorney-General, for a memorandum and 
history of the parliamentary oath. This task Sir Henry deputed 
to his “devil” who carried out his instructions with despatch and 
handed the result to Sir Henry who passed it on to Mr. Gladstone. 
Having read it, the Prime Minister said to Sir Henry, “I must 
thank you for the magnificent statement you have sent me touch- 
ing the Bradlaugh affair.” To this Sir Henry replied, “I have no 
personal claim to your gratitude, Mr. Gladstone, for I have not 
written a word of it.” Being asked the authorship, Sir Henry 
told him that it was “a young man named Asquith,” whereupon 
Mr. Gladstone said that “he must have a remarkable brain, for it 
is a masterly document”. Following upon this, Asquith was 
introduced to Gladstone by Sir Henry, and in the young author of 
the memorandum Gladstone found one of his most devoted 
followers. Sometimes we are inclined to wish that the young 
lawyer who showed such promise in the legal sphere should have 
remained in the law, whose principles and whose practice he knew 
so thoroughly; it was not to be; but the legal bent so strongly 
marked in him was in due time handed on to his son whom we 
now know as Mr. Justice Asquith —S.L.J., 1938, p. 997. 





Baron Greer and Others.—The legal world congratulates 
Lord Greer on the barony conferred on him by His Majesty, 
whereby he becomes a Peer of the realm and will be available to 
hear cases and deliver judgments in the highest of our tribunals. 
The honour comes timely and soon after his retirement from the 
Court of Appeal; and his availability for work in the House of 
Lords and J.C. appeals is good news for-those fortunate practi- 
tioners who may reasonably expect to have opportunities of 
addressing thelr arguments, good or bad, toa-judge at once 
so_courteous and so learned. 

Sir Maurice Hankey on the same ey became a peer, and 
lawyers and legislators are greatly pleased: Amongst the new 
Knights on the Prime Minister’s list is that most popular of 
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Masters, Ernest Arthur Jelf, who is algo the King’s Remembrancer ; 
and Gerald Dodson, Recorder of London, who can introduce and 
explain a Lord Mayor or welcome a King in choice and happy 
words; and who, despite his youth, can preside as judge in civil 
and criminal cases with all due learning, solemnity and 
humanity. 


I would mention also in this place the Knighthood of Sir 
Harry Vanderpant, who, although he had no occasion to practise 
at the Bar for life or living, is a barrister of Gray’s Inn and from 
his early student days has taken an active and helpful interest in 
the well-being of the Inn and its members. In public work he is 
Mayor of Westminster and Chairman of the London and 
Home Counties Traffic Advisory Committee. —L.J., 1939, p. 12. 





Concerning Men of Straw and a Miss Tickle—In the bad old 
days, according 1o report, it was the practice of fellows of the 
baser sort desing employment as false witnesses to walk to and 
fro in Westminster Hall with a piece of straw stuck in the boot as 
a sign whereby lawyers might know that they were available for 
work in their profession or calling. An advocate in need ofa 
witness might walk up to such a one and show him a coin; and if 
it was inadequate the wearer of the straw took no notice of the 
prospective employer and his fee. When the sum proffered was 
sufficient the witness showed signs of recognition and remembered 
all that was required. Hence, according to report, the expression 
“Man of Straw”. 

From the same source comes another and a different story. 
The great Erskine happened once to appear for a certain Miss 
Tickle, and thus addressed the court. “Tickle, my client, the de- 
fendant, my Lord . . . .” “Tickle her yourself, Harry”, said 
his friend the Judge. “Youre as well able to do it as I am”.— 
L.J., 1939, p. 13. 


BOOK REVIEWS. 


Mayne’s Hinpu Law (10th Epirion) by Mr. S. Srinivasa 
Aiyangar. Published by Messrs. Higginbotham & Co., Ltd, 
Mount Road, Madras. Price Rs. 21. 

It has been well and truly stated that ‘Mayne’s Hindu Law 
became, from its first edition, a classic and from its third, nearly 
one of the sources of Hindu Law.’ Certainly, it has become an in- 
dispensable book for study and reference, to the Hindu Lawyer and 
to the Judge who administers Hindu Law. In fact, before the Judi- 
cial Committee, it is a book of authority on intricate questions of 
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Hindu Law. The development of case-law and -the progressive 
changes brought about by it necessitated the publication from time 
to time of many editions of -the book. Mr, Mayne himself was 
responsible for seven editions. The task of the publication of the 
8th edition was entrusted to Sir C. Sankaran Nair and the 9h to 
Sir V. M. Coutts-Trotter, Chief Justice of the Madras High Court. 
It is now 16 years since the 9th edition and a new edition is none 
too late. The Publishers, Messrs. Higginbotham & Co., could not 
have done better than entrusting the work to Mr.S. Srinivasa 
Aiyangar, one of the foremost Hindu Lawyers of the present 
day.- During the interval between the last edition and this, 
more than at any earlier period, there has been a considerable addi- 
tion to the body of case-law and important changes have been 
effected by Legislation from 1914 to 1938. The work of writing a 
treatise on Hindu Law has always been attended with peculiar 
difficulties. A thorough knowledge of the original sources and 
their technique and interpretation, a scholarly mind imbued with 
the love of truth and impartial research, a firm grasp of the legal 
principles evolved by Hindu jurists, a sound and well-informed 
historical sense and, last of all, prodigious industry and intimate 
acquaintance with the mass of Indian case-law, are absolutely 
necessary for the production of a standard treatise on Hindu Law. 
Fortunately for us, within the last 20 or 25 years, the wealth of 
material made available to the student of Hindu Law is, indeed, 
very great. Many original works, commentaries and digests 
forming the source of Hindu Law have been translated into 
English and some rare books hitherto buried in manuscripts have 
come to light. Distinguished Oriental Scholars have also made 
specialised study of some of the branches of Hindu Law-and pro- 
duced treatises on them. The task of an author is therefore ren- 
dered easier now than ever before and a modern editor is, in many 
respects, in a position of greater advantage than Mr. Mayne. la 
his preface to the 1st edition in 1878 Mr. Mayne says: “I cannot 
conclude without expressing my painful consciousness of the dis- 
advantages under which I have laboured from my ignorance of 
Sanskrit. A really satisfactory treatise on Hindu Law would 
require its author to be equally learned as a Lawyer and an Orien- 
talist?” One can well realize the difficulty caused by the ignorance 
of the original sources and the absence of translations. Sir James 
Colvile in delivering the judgment of the Board in 11 M.I.A, 139, 
on the question whether under the Hindu Law received in the 
Benares School a childless Hindu widow had power to alienate 
any portion of the property of her husband was constrained to 
make the following significant observation: “We have not the 
whole Mitakshara. Mr. Colbrooke in his preface states that his 
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work included only an extract from that celebrated treatise com- 
prising so much of it as relates to inheritance”. A very import- 
ant question had, therefore, to be decided by the highest judicial 
tribunal without having had access to the whole of the work which 
forms the main source of Hindu Law. All students of Hindu 
Law also know that much of the misconception in the earlier 
period of the administration of Hindu Law has been due to the 
mistranslation of the word “Sapinda” as used in the Mitakshara. 


_ An edition therefore by an author who possesses the needed 
qualifications in a remarkable degree must surely be acclaimed by 
the legal world. Every topic here has received fuller treatment 
and the case-law has been brought entirely up-to-date. The 
learned author has, on questions arising in Hindu Law both in its 
historical aspect and in its application, arrived at sounder and 
more accurate conclusions than were possible a generation or two 
ago. It is refreshing to read the following words of Mr. Srinivasa 
Aiyangar conveying the net impression of his study of the original 
sources: “The one astonishing experience of any student of 
Hindu Law who carefully studies the Commentaries and Digests is 
the impression he receives of the remarkable ability and vision of 
the Hindu jurists, their grasp of principles and their seminal ideas, 
Once you get behind their unfamiliar garb and utterance, you get 
into contact with acute and accomplished lawyers who would be a 
credit to any age or country”. These observations are worthy of being 
remembered by everyone who approaches the task of studying or 
reforming the Hindu Law. No doubt, it is possible for one to take 
other views than what the author has done on some of the ques- 
tions such as the validity of inter-caste marriages and the place of 
custom and usage in Hindu jurisprudence. But one is glad to say 
that on certain other questions, the reader will readily endorse the 
opinion of the author, e.g., on the Gandharva form of marriage 
and his well-informed criticism of the view that the limitation of 
five degrees applies only to Bandhus related through one’s mother 
and not to cognates related through the father’s mother. It is not 
feasible within the compass of a review to make a detailed refer- 
ence to all the points and conclusions especially those raised by the 
Hindu Women’s Right to Property Act (XVIII of 1937) in respect of 
which the learned author has brought to bear his fresh and well- 
informed outlook. Generally speaking, one will be justified in saying 
that the present edition 1s a complete authoritative .treatise on 
Hindu Law containing ample material from the original sources as 
viewed in the fuller light of modern research and full reference to 
the up-to-date case-law reviewed from the standpoint of sound 
legal principles. It is well that the author has dealt with separately, 
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the two important subjects of the Marumakkathayam and Aliasan- 
thana Law and impartible estates. Appendix III gives to the 
reader a clear conspectus of the Malabar Law brought up-to-date 
by modern decisions. It is gratifying to note that in his task the 
author has associated with himself a band of brilliant young 
lawyers whose industry, keenness and research must surely have 
been of great help to him. Weare sure that the present edition 
will prove a land-mark in the study of Hindu Law and will be a 
work of inestimable value to every student of Hindu Law. A word 
of praise is due to the Publishers, Messrs. Higginbotham & Co., 
for their neat and accurate printing. 





Tue NEGOTIABLE INSTRUMENTS Act, by Messrs. K. Bhashyam. 
and. Adiga (7th Edition), 1939. Published by The Eastern Law 
House, Calcutta. Price Rs. 12-8-0. 


It is with pleasure that we welcome the seventh edition of 
Bhashyam and Adiga’s Negotiable Instruments Act. Since the 
appearance of its first edition, it has become recognised as the 
leading text book on the subject which is one of increasing import- 
dnce in the commercial life of the country. The merits of the 
work ‘are so well known to the Judges and lawyers here, that it is 
not necessary to draw attention to its general features. It is 
however not out of place to point out that by the close association 
of the law of negotiable instruments to banking, this aspect has 
been fully brought out and’ discussed in the pages of this book. 
The appendices which are comprehensive in the nature of the topics 
dealt with have been re-arranged ın the present edition and some 
amount of oyerlapping and repetition of matter has been avoided. 
The learned author has avoided the more easy method of collecting 
the cases under each head and giving them without offering any 
suggestions or opinions of his own on the points decided. He has 
offered his own suggestions and criticisms on the points dealt with 
Which will have the salutary effect of provoking thought, We 
wish to draw special attention to the criticism at pages 176 et seq. 
of the recent decision of the Full Bench of the Madras High Court 
in' Satyanarayana v. Mallayya, (1934) 68 M.L.J. 540: 1.L.R. 58 
Mad. 735, where the learned Judges held that in respect of a 
promissory note executed by the guardian of a minor which was 
not signed by her as such but which was executed for necessary 
purposes and she described herself as guardian in the body of 
the note, she was exempted from personal liability but the minor’s 
estate was held liable. This branch of the law is in an unsatis- 
factory ‘state and requires clearing up by legislation, if necessary, 
by-reason of its importance and the conflict of the various 
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principles involved. One of the recent decisions of the. Privy 
Council which has created a slir among the commercial interests and 
the investing public in this country is the case of Secretary of 
State v. Bank of India, Ltd., (1938) 2 M.L.J. 169: L.R. 65 LA. 
286 (P.C.), which is believed to have impaired to the security of 
the holders of Government Promissory Notes. We should like to 
have had the opinion of the learned author on the correctness and 
implications of this decision. The book has increased in’ its size 
by the additional matter introduced in the present edition and the 
author has done well in not putting up its price appreciably on that 
account, ‘with a view to place it within the easy reach of all 
practitioners. We have evcry hope that this edition Will be even 
more widely used and appreciated by EES ahd Judges than its 
predecessors. 





Tue Law of ReaistraTtion, by Mr. K.J. Rustomji, Barrister- 
at-Law (rd Edition), 1939. Published by Messrs. Pere, 
& Co. (India) Limited. Price Rs. 10. 

The third edition of Mr. Rustomji’s Law of Registration is as 
characteristic of the learned author as his other legal works for 
its thought provoking nature. His arresting mode of criticism of 
decisions can be judged from the prefatory note itself where two 
of the latest decisions, one of the Calcutta High Court and another 
of the Madras High Court, have been adversely commented on. 
The recent legislative changes in the Law of Registration and the 
judicial decisions have necessitated a practical re-writing of large 
portions of the book. For thoughtful suggestions and guidance 
and for clear statements of the law and effect of decisions on the 
subject, no book is more useful than Mr. Rustomji’s Law of 
Registration. We have therefore every hope that this book will be 
consulted as one of the leading text books on the subject. 





Tue Law or THE INDIAN Constitution, by M. Ramaswamy, 
B.A. B.L. (with a Foreword by Professor A.B. Keys Long- 
mans, Green & Co., London. 21 sh, net). 

There is no other subject now which has attracted greater 
attention from constitutional lawyers both in India and England 
than the Government of India Act of 1935. Indeed, the change 
into a federal constitution effected by the new Act, even if it is of 
the simplest type, cannot be considered so easy or less fraught with 
difficulty. Naturally, when we think of a country like India with 
large portions still under Indian Ruling Princes, the legal implica- 
tions attendant upon an effective functioning of the federal consti- 
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tion such as the Government of India Act has provided, cannot be 
said to be of a nature quite parallel to the other federal constitu- 
tions of the World, like those of the Dominion of Canada and the 
United Statesof America. This feature is really peculiar to India 
and therefore the distinct legalism. which is generally associated 
with a federal constitution must be more marked here. 


The author of this well printed and elegantly got-up volume 
has tried in an adequate degree to impress upon us, in his 
introduction, the inevitability of a step like the Government of 
India Act, 1935, if at all India should move towards her goal of an 
honoured place soon among the Dominions in the British Common- 
wealth of Nations. 


The first few chapters are devoted to an accurate and sumptu- 
ous history of thé period leading to the passing of the present Act. 
In the chapters on Indian States and Federalism the real difficulties 
which could be anticipated in a legal discussion of the constitution 
are well dilated upon, and we have in the chapter on the ‘Interpre- 
tion of the Constitution’ a closely reasoned and erudite presentation 
of analogies from interpretations of the constitutions of the other 
existing federal countries... No doubt, the innumerable sections of 
the Act have not been always dealt with accompanied by a closely 
running textual commentary, because, evidently, it does not come 
within the scope of this treatise. But there is ample valuable 
information in the form of case-law and precedents in necessary 
places, as when dealing with a chapter like that containing Legis- 
lative lists and powers. 


To the student of Constitutional law requiring a correct 
picture of the Indian constitutional growth up to the present’ time 
with a view to enabling him to appreciate the character of the 
changes introduced by the present Act, this book has much to give. 
We have every reason to believe that even lawyers having to con- 
centrate more upon important sections of the Act involving legal 
principles or sometimes problems peculiar to Indian. federation, 
may not feel disappointed in securing the ne that is necessary for 
an able elucidation of the Act. 
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LAW AND RELIGION. 
THE HoN’BLE Mr, Justice S. VARADACIHARIAR, 
(Continued from p. 62.) 


The period from the ninth or tenth century to the 
seventeenth or early eighteenth century may roughly be taken 
as the era of the appearance and growth of the Nibandha works. 
The different commentators who flourished in different parts of 
India reflected in their works the ideas and conditions prevailing 
in their respective parts of the country at or about the time that 
they lived and wrote. One must remember the history of the 
times in which they lived, when estimating their work or passing 
opinions about them. Otherwise, one is apt to be carried away 
by the criticism that “ln Europe the thirteenth century marks 
the beginning of the ascending movement; in India it was 
the beginning of the dark ages.” Even great empires 
like Vijianagar, despite their glory and splendour, did 
not achieve anything like a judicial system that could at all 
compare with modern ones. In many parts of India there 
was Moslem rule. So far as Hindu law was concerned, 
there does not appear to have been much of State administra- 
tion of the Hindu law, though some of the well-known com- 
mentators seem to have been in some way associated with 
particular rulers. The administration of justice must, in all 
probahility, have been the work mainly of panchayats. In such 
conditions, it was impossible to expect anything like an ordered 
development of legal administration or of systems of law and 
jurisprudence. It was therefore to the greater credit of the 
commentators that they did so much, in spite of adverse 
circumstances, to keep up a continuous attempt to adjust the 
law to changing conditions and to dissociate civil law as far as 
possible from religious observances. They did not and could 
not altogether turn away from the ideas deeply rooted in the 

P 
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system. But, consistently with those ideas, they tried their best 
to develop a kind of jurisprudence which could stand comparison 
with any of the corresponding age in other countries. 


So far asI have read and understood the Hindu law books, 
I have found no basis for the charge that the priestly classes 
stood to benefit by the changes that were made for ill or well in 
the Hindu law. I can understand the priestly class being interested 
in the prayaschitta and achara kandas. But I have never 
been able to understand the remark so frequently made by the 
people of the West, and repeated by others here also, that it was 
for the purpose of consolidating its influence and augmenting 
its emoluments that the priestly class subordinated the interests 
of the Hindu law to its own interests. Ihave, for instance, 
found it sometimes stated that the priestly classes encouraged 
partition, because after partition each of the divided coparceners 
has separately to perform the Shradha of his parents and this 
increased the gifts to the priestly classes. This seems to me, 
even if true, to amount to no more than the remark that one 
sometimes hears that lawyers are interested in the institution or 
multiplication of partition suits. It may be regrettable if this 
is so; but it has no bearing on the development of the law itself. 
It only helps the tendency latent in human nature to prefer the 
individual advantage of the coparcener to the corporate benefit 
of the joint family. After all, few of our critics seem to be 
enainoured of the joint family system and one wonders why 
they should blame the priestly classes for the breakdown of the 
joint family system. On the other hand, it has sometimes been 
pointed out, in explanation of the Dayabhaga system, that it 
was the exigencies of growing trade and business that led to the 
earlier disappearance of joint ownership of property in Bengal, 
In one place, Sir Henry Maine observes that by connecting the 
ownership gf property with the performance of funeral rites, 
Hindu jurists became more and more reluctant to place property 
in the hands of women; but when he came to deal with the texts 
recognising the rights of inheritance of women and heirs 
descended through women, he would not give credit to the 
authors for more liberal ideas but would prefer to attribute 
these texts to the desire of sacerdotal lawyers to multiply the 
number of persons from whom they could receive presents by 
extending to them the privilege of offering sacrifices or pindas. 
Against such prejudice, there is, of course, no arguing. 
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One service that the author of the Mttakshara rendered to 
the Hindu law was to dissociate religious considerations from 
civil law as far as possible. This is clear from his definition 
of Daya and from his scheme of inheritance. By a long dis- 
quisition at the commencement of the chapter on partition, 
Vignaneswara seeks to establish that the conception of property 
is of secular origin, though property may have its use in the 
performance of religious rites and sacrifices. He defines Daya 
as wealth which becomes the property of another solely by 
reason of relation to another. With this may be compared the 
definition given by Jimutavahana, according to whom Daya is 
wealth in which property dependent on relation to the former 
owner arises on the demise of that owner. The latter definition 
better accords with modern ideas of inheritance; but the author of 
the Mtiakshara didnot treat Dayaas identical with “inheritance”, 
because in the case of inheritance, properly so called, the propositus 
will ordinarily be the full owner—this is the Bengal theory— 
whereas, according to the Mitakshara, the ownership of the 
propositus has in some cases to be qualified by ihe recognition of 
the son’s right by birth even during the father’s life time. Death 
of the propositus is not, according to Vignaneswara, the origin 
of the successor’s right, but only the removal of an obstacle 
(pratibandha) in his way. Hence his classification of Daya 
into apratibandha and sapratibandha (unobstructed and 
obstructed). What is important in the present connection is 
that by thus dissociating death from the definition of Daya, and 
ascribing Daya to relationship, he was able to carry the prin- 
ciple of secularisation further, so that when he came to the law 
of inheritance he could wholly base it on the doctrine of 
consanguinity as distinguished from the theory of spiritual 
benefit. The Smrtits had enumerated the heirs specifically only 
up to the end of what is known as the “compact series”, that is, 
up to the brother’s sons. Beyond this followed the two groups 
of Gotraja and Bandhu, and in fixing the order of succession 
amongst heirs falling within these groups, Vignaneswara has 
given full scope to his doctrine of “consanguinity”. There can 
be little doubt that “consanguinity”, as the basis of the right to 
inheritance, is more in accordance with modern ideas than the 
theory of spiritual benefit. 

Even in the Dayabhaga, there was some attempt to dis- 
sociate religion from civil law; Jimutavahana’s doctrine of 
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“Factum Valet” is of special significance in this connection. 
Even where hebrought in arguments based on religious efficacy, 
he seems to have done so not out of a desire to make Hindu 
law more archaic but with a view to advance it and liberalise it, 
with the aid af the accepted religious notions. In this way, he 
succeeded in making the father absolute owner even of property 
inherited by him from his father, in making brothers tenants in 
common of property inherited from their father and in impro- 
ving the chances of succession of women and of Bandhus, 
bringing in some Bandhus even before Gotraja Sapindas. 

The one charge that has to be made against the author of 
the Dayabhaga is in respect of the nature of the estate which he 
accorded to women in his scheme of inheritance. In this 
matter the Dayabhaga and the Mitakshara differ. Vignanes- 
wara was prepared to treat property inherited by a woman as 
her Stridhana, but Jimutavahana was not prepared to do so and 
insisted on the “reverter” of the estate to the heirs of the last 
male owner, treating the woman's succession as a mere inter- 
position. It is unfortunate that the Privy Council preferred 
Jimutavahana’s views to those of the author of the Mttakshara 
in this matter, even so far as some of the areas governed by 
the Mitakshara are concerned. If the trend of development 
appearing in the Mitakshara and the other works following it 
had been allowed to grow in the ordinary course, there is no 
reason to think that Hindu law would not have reached a plane 
of development comparable, if not superior, to modern legal 
systems. Take, for instance, what is now known as the Bombay 
school The author of the Mayukha found no difficulty in 
reconciling the Hindu law texts with more liberal views as to 
the rights of women. (See also the work of Balambhatta). 
In Bombay, scholars are now attempting to compile a work 
known as the Dharma Kosa, arranging therein under various 
heads, all relevant extracts from the earliest Smritis and even 
from the Vedas to the latest commentaries—a bird’s eye-view of 
Hindu law as it were under given headings. This work, when 
completed, would help to give one aclear idea of the evolution 
of Hindu law from time to time. It is the absence of facilities 
for a study of that kind that has led to a great deal of miscon- 
ception about the Hindu law. 

The prevalent misconception about the attitude of the 
Hindu law towards women compels me to make more than a 


I] THE MADRAS LAW JOURNAL. 125 


passing reference to that topic. About fifty years ago, Sir 
Gurudas Banerji observed (in his Tagore Law Lectures) : 


“Nowhere are proprietary rights of women recognised so early as in 
India and in very few ancient systems of law have these rights been so largely 
conceded as in our own.” 

Strangely enough, it was about the same time that Sir 
Henry Maine spoke of the excessive harshness of the Hindu law 
to the personal and proprietary liberty of women and he referred 
to the sustained effort on the part of the Brahminical writers 
on mixed law and religion to limit the privileges of women 
which they seem to have found recognised by older authorities. 
In another connection, Maine stated that the Hindu law as to 
Stridkana bas undergone progressive deterioration. Even in 
our days, it is not uncommon to hear it said that women have 
been treated as chattels under the Hindu law. A familiar couplet 
far cafe Sok vat waa Baa | Yaa SNe wa a ot Sasa | 
(ihe father protects her when she is young, the husband when 
she has grown up and the son when she hasbecome old. Women 
do not deserve to be independent) has frequently been relied on 
as justifying much of the above criticism. It is not in my 
province this evening to discuss the problem of the social, 
economic or cultural position of women in Hindu society. I am 
concerned only with the legal aspect of the question. But to 
those who lay undue emphasis on the above shloka I must point 
out that it should be understood as part of a system which by 
its Upanishads taught the student to treat his mother as divine 
[am at wa]. Even the much maligned Manu has laid down 
that women must be honoured, that where they arenot honoured 
no sacred rite yields rewards, that where the female relations 
live in grief, the family soon perishes and that men who seek 
welfare should honour women. (Manu—Buhler’s Translation 
III, 55 to 59.) For the moment, I propose to restrict 
myself to the significance of the term Swatantrya, as 
it is of importance not merely in dealing with the social 
aspect above referred to but also in the legal aspect, 
and as I am of opinion that the omission to appreciate 
the distinction between Swamya (ownership) and Swatan- 
traya (dominion or power of independent disposition) is 
responsible for much of the misapprehension about the attitude 
of the Hindu law towards women. The modern conception of 
ownership includes, besides the notion of proprietary right, the 
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elements of (1) the right to transmit the property to the heirs 
of the owner and (2) the power of unlimited disposition. The 
Hindu law conception of ownership was different; according to 
il, Swamya did not always imply Swatantrya. Not merely was 
this distinclion kept up in the case of women, but it was equally 
important in the Mstakshara scheme as to the rights of the 
father in a Hindu joint family. By a system of checks and 
balances, Vignaneswara postulated the equal ownership of the 
sons in the ancestral property of the father, but recognised 
limited powers of disposition over the joint property only in 
the father. None of the joint owners had, according to him, 
an unlimited power of disposition; it is indeed doubtful if he 
at all contemplated a transfer of the undivided share by any 
coparcener. It is remarkable that even in the case of the self- 
acquired property of the father, the sons had, according to the 
Mitakshara, a kind of ownership during the father’s lifetime 
and though the sons could not interdict a disposition of the 
same by the father, the latter was nevertheless directed not to 
dispose even of his self-acquired immovable property unneces- 
sarily or to the prejudice of his sons. It is in the light of this 
peculiarity of the Hindu law conception as to ownership, 
especially of immovable property, that the Hindu law relating 
to the rights of women should be appraised. 

It will be convenient to consider the subject under four 
heads: (1) woman’s power to acquire or own property; (2) 
her power to inherit property; (3) her power to transmit it to 
her own heirs; and (4) her power to dispose of property. 
Whatever might have been the position in the pre-Smritt days, 
even the earliest Smritis deal with Siridhana as a well-known 
category, thus recognising the woman’s right to acquire or own 
property. Even as regards her right to inherit, | am not aware 
of any Smriti which in terms excludes a woman from succes- 
sion on the ground of her sex. On the other hand, the earliest 
texts recognise in specific terms the right of inheritance of at 
least some women, namely, the widow, the daughter and the 
mother. As regards the heritability of a woman’s property, 
the law relating to Siridhana clearly recognised that a woman 
might be a fresh stock of descent but notwithstanding the 
elaborate description of the several kinds of Stridhana, the 
earliest Smrsits did not expressly deal with the succession to 
property inherited by a woman. They did not in terms state 
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the later doctrine of “limited estate’ or “reverter”. It must 
also be remembered in this connection that even in the case of 
Siridhana, the property devolved (except in the case of 
unapproved marriages) on the husband’s heirs in default of 
certain descendants of the woman, whether male or female. It 
is thus nothing strange that the early Simritis did not attach the 
same importance as the commentators did to the question 
whether in respect of property inherited by a woman, she was 
herself to be treated as a stock of descent or not. As I have 
already observed, the author of the Mitakshara and some other 
writers who followed him were prepared to treat her as a stock 
of descent even in respect of property inherited by her. But it 
is the Dayabhaga school that insisted on the theory of “limited 
estate” and the doctrine of “reverter”. As pointed out by Mr. 
Golap Chandra Sarkar, there was even apart from the doctrine 
of the inferiority of the spiritual benefit conferred by a woman, 
justification for Jimutavahana insisting on the theory of 
reverter. According to his system, a widow or daughter 
inherited her husband’s or father’s share even in joint family 
property, because he did not recognise the theory of survivor- 
ship. It was, therefore, natural for the other members of the 
family to feel that in default of certain kinds of issue, the share 
in joint family property thus inherited by the widow or 
daughter should not pass out of their family. It will thus be 
geen that so far as these three heads are concerned, there is 
little justification for the criticism that the Hindu law has been 
opposed to the rights of women. When we come to their 
powers of disposition, the distinction already pointed out 
between Swamya and Swatantrya isof special importance; and 
it must be borne in mind that even in respect of Siridhana 
property, the Hindu law texts did not give an unrestricted 
power of disposition to a woman. 


A further source of misconception has been to regard the 
Hindu law respecting the rights of widows as typical of the 
Hindu law relating to women. The decisions of the Judicial 
Committee are to some extent responsible for this view; but this 
is not consistent with the true spirit of the Hindu law. Its pro- 
visions relating to the widow were to some extent coloured by 
the Hindu view as to the kind of ascetic life that a widow was 
expected to lead; it was unfair to generalise therefrom as 
regards the position of all Hindu women. The misconception 
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above referred to was in some early decisions carried so far as 
to hold that a gift'to any Hindu woman, even if it be, for 
instance, to a daughter or mother or sister, would prima facte 
convey only a limited estate; and it was only later recognised 
that there was no justification for any such presumption except 
in the case of gifts to a widow. It is a curious feature of legal 
history that while the Hindu law imposed disabilities on the 
widow, the law of medieval Europe and even of modern 
Europe till comparatively recent times imposed disabilities 
on married women during coverture. Sir Henry Maine 
recognised that Christianity introduced a reaction against the 
liberalism of the later Roman law as to the personal and pro- 
prietary independence of women. How different the position 
was in India may be seen from the fact that not merely in the 
law books but even in the Mimamsa works, there is a distinct 
recognition of the equality of ownership of both husband and 
wife in the property of the Ausband. It is on this ground that 
in sacrifices it was insisted that both husband and wife should 
join, as otherwise the Swaitwa Nivritts (that is, the extinction 
of the donor’s ownership) in the sacrificial offering will not 
be complete. The legal position is thus stated in the Smriti- 
chandrtka: 


“It must be understood that in a husband’s property the wife by reason 
of her marriage always possesses ownership though not of.an independent 
character, but that the husband does not possess even such ownership in, 
his wife’s property.” (Chapter IX, S. 2, pl. 14.) 


Lower down, the author observes (in pl. 16) that: 


“ Sons and the like possess no ownership whatever over the Stridhana 
of their mother. Hence it is settled that there is no partition of Sirtdhana 
during the lifetime of the woman.” 


I do not forget that a few Sanskrit writers have seated 
to restrict the rights of women within narrow limits and even 
sought to exclude them as covered by the term Nirindrtya in. 
the text of exclusion. But | see no justification for treating 
them as representing the Hindu law in preference toa writer like 
Vignaneswara and his successors. 

Before an audience of lawyers I donot propose to expatiate 
on the present state of the Hindu law. The result of a century’s 
administration of the Hindu law by the British Indian Courts 
has. been such that if to-day one of the Smriti Kartas should 
come back to life, he would hardly recognise in the present 
Hindu law anything like what he gave to Hindu society. What 
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is now administered as Hindu law in this country is neither the 
law of the Smritts and the Nibandhas nor one wholly based dn 
principles of reason, utility or equity. . In Mokori Bibi’s caset; 
the Judicial Committee recognised that there could be no equity 
in favour of a person dealing with one who had no power to 
borrow or sell. But it is the application-of some principle of 
equity in favour of mortgagees and purchasers that has’ made 
the Hindu law relating to joint families anomalous and illogi- 
cal. We have, further, one rule of law for voluntary aliena- 
tions and another rule for involuntary alienations, in ‘thé 
Mitakshara as administered in Bengal and in the United. Pro- 
vinces, We have interesting problems as to whether the trans- 
feree from a ‘coparcener acquires a jus in rem or a jus in 
personam, whether the interest transferred becomes fixed ‘or is 
variable with deaths and births in the family and whether the 
transferring coparcener ceases to be.a coparcener or not. The 
introduction into law of the theory of “pious obligations” is 
another source of confusion; and we have had conflicting and 
indeed irreconcilable pronouncements as to antecedent debts, 
trade debts and so on. The humorous part of the situation aris- 
ing out of the enforcement of the son’s pious obligation to pay 
his father’s debt is that even when the son has no objection to 
the father going to Hell and the-father is quite readyto go there 
rather than pay his debt, it is the creditor who has to pretend 
to be anxious about the father’s salvation and accordingly ask 
the Court to enforce payment ofthe. debt out of the property 
of the joint family. These illustrations will suffice to show the 
truth of the criticism of Sir James Stephen that judicial legis- 
lation in India has much more of the drawbacks of that kind of 
law than similar: growth elsewhere, because it is in the long 
tun legislation by foreigners who are under the thraldom of 
precedents and analogies belonging to a foreign law. 

That the -scheme of inheritance -under the Hindu law 
requires radical changes to bring it into line with’ modern needs 
and ideas is scarcely likely to be disputed, though there may be 
differences of opinion as to the changes to be iñtroduced. ' The 
rationalistic principle of-inheritance-is that the law of intestate 
succession should, as far as- possible, correspond to the proba- 
ble sentiments of the propositus as to the objects of his’ bounty, 
and the expectations that may be reasonably entertained by, 

1, (1903) L.R. 30 LA. 114: LLR. 30 Cal. 539 (P.C), 
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How could she be expected to have sympathy for a step- 
daughter or towards other near relations of the husband in 
preference to her.parents and brothers? But canit be said that 
the step-daughter and other near relations of. the husband had 
no reasonable claim on the bounty of the deceased ? My objec- 
tion is not .to a liberal treatment of the widow, but to . the 
attempt to achieve this object by tinkering with one bit of the 
law. ; 


. In existing E piecemeal legislation may be 
iiayeidable: during the transition stage; but. the proposed 
legislation should be conceived as part of a logical and com- 
prehensive scheme to be introduced in due course. If people 
are anxious to make the Hindu law of inheritance logical and 
perfect, they must put aside the theory of the. “nearer, exclud- 
ing the more remote” among the heirs and go in for a scheme 
of distribution of the property of the deceased among different 
groups of heirs, as under the English Statute of distributions or 
the Indian Succession Act. I decline to believe that any Hindu 
would prefer to give away all his property to his widow and 
leave bis mother, father, daughter and other near relations to 
starve. Inheritance may be limited to a narrow circle of near 
‘relatives. Escheatin default of such relatives would be quite 
in accordance with the views of advanced thinkers like Bentham, 
Mill and Sedgwick and would give definite advantage to the 
public exchequer. Hard cases oughtnot to make bad law, 
whether in the administration of justice or in legislation. 
After all, the idea of distribution is not unknown to the 
‘Dharma Sastras, for at one stage of the development of the 
Hindu law, partition consisted of’a “distribution” of the estate 
of the father between sons, daughters and the mother. 


` Marriage is another question in regard to which liberal 
changes are being attempted. According to the Hindu concep- 
tion, marriage is a samskara or a sacrament and is intimately 
‘connected with. the religious rites to be performed’ by the 
spouses in their later life. Ican understand liberal changes 
being made in regard to civil marriages and I see no objection 
to people being.allowed freer recourse to civil marriage. laws. 
But those who wish to conform to the sacramental form of 
‘marriage should not go in for radical departures from. the pres- 
cribed rules. The Hindu law books have dealt with marriage 
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under the: head -of Achara and not-as part, of Vyavahara. It 
has been observed by a Western writer that: 


v " Instinct marriage, emotion marriage and intellect marriage has each 
its dangers,and the problem. is how to-work: out a synthesis of the: three 
component parts.” 


The traditional ideal associated with the hallowed names 
of, Sita and Savitri seem to -me too sacred to be lightly disturb- 
ed—at least before society has definitely decided what ideals 
are to be substituted i an its place. It seems scarcely fair that in 
Fespect of an institution of such vital importance, the method of 
‘trial atid error” should be: advocated. 

‘So far as adoption ‘is concerned, it is necessary that the 
spiritual aspect of it should be dissociated from its civil aspect. 
There is-no reason why the law of adoption should not be made 
more logical and all the quibbling about “divesting” be put an 
end to. The decisions of the Judicial Committee in, Bhoobun 
Movyee’s case1 and Padma Kumari’s case relating to the termina- 
tion of the widow’s power to adopt and the invalidity of an 
adoption after such’ supposed termination are not consistent 
with Hindu ideas and are frequently, departed from in practice. 

Before -conclyding this discourse I deem it my duty n 
notice an argument that one frequently hears in these days. - 
thas, been sometimes . said that” the. ideals of: Hinduism = 
‘unprogressive, individualistic and anti- social. The implication 
is that any system of law suitable to a progressive society, which 
‘must’ be based on the recognition of the need for active social 
service, as distinguished from the pursuit of individual salva- 
tion, must of necessity part company with Hindu religion. I 
‘venture to think that this proceeds ona misapprehepsion of the true 
principles of. Hinduism. I do not here propose to enter into a 
discussion of the merits or demerits of particular social or 
‘religious institutions. -Taking the’ highest ideals prescribed by 
Hinduism, I assert with some confidence that it is difficult to 
‘conceive’ of a- system which has more successfully combined 
the pursuit of temporal and spiritual ends. At particular stages, 
‘and for particular classes of people, out sacred literature might 
have Idid more stress on individual salvation (Nivritti Marga), 
or, as'it has been described- by Western thinkers, the principle 
of “world and life aceon But, as observed: by Schwietzer, 
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the conflict in the history of Indian thought between the prin- 
ciple of “world and life negation” and the principle of “world 
and life affirmation” hasbeen decided by the former ever making 
greater concessions to the latter. On the other hand, whatever 
emphasis we may sometimes choose to lay on temporal ends, it 
is neither possible nor desirable to ignore spiritual ends, under- 
standing the expression “spiritual ends” in its most comprehen- 
sive sense. As Dean Inge said: 

“Tf man is not entirely willing to give up this world for the next, he 
is at heart equally unwilling to give up the next world for this.” 

The ideal of service is not foreign -to Hinduism. The 
very conception of Grihasthasrama is that it should be one of 
servicé to fellowmen. It may be that modern notions of service 
are somewhat different and the demands of society may vary 
from those that obtained in the past in Hindu society. But to say 
that the idea of service is unknown or foreign to Hinduism is 
absolutely untenable. Two statements familiar to most Hindus 
may usefully be referred to here: one which says miera Aii 
mt (this body has been given to us only for service to others), 
and the other which makes service to fellowmen a part of 
religion: “THM Wa ETA, |]. As Sir: Radhakrishnan 
once observed, civilisation in this country has been a sustained 
effort to embody the highest philosophical truths in on 
life. 


JOTTINGS AND CUTTINGS. 


The Masters in Bad Odour.—In the eighteenth century it was 
the pernicious custom for the Chancellors to sell the offices attached 
to their court for large sums. According to Foss, Lord Harcourt 
received £250 for the appointment of Clerk of the Custodies and 
sums of, £700 and £800 from two of the Masters, while Lord 
Cowper, although he had abolished the objectionable custom of 
New Year's gifts, received a substantial sum for granting the place 
of Master. Having to pay such sums for their appointment, these 
appointees and their colleagues, who were much in the same case, 
sought to recoup themselves by speculating with the suitors’ money 
of which they had charge. This practice seems to have been in 
vogue for a considerable time, indeed till 1720, when one of the 
Masters having absconded in consequence of the ‘failure of his 
banker, in whose hands he had deposited a large amount of the 
suitors’ cash, the revelations which then came out led to the im- 
peachment of the Lord Chancellor, Lord Macclesfield, for corrup- 
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tion.by selling offices contrary to law and for taking extortionate 
sums for theni with the knowledge that the payment was defrayed 
out of the suitors’ money. Asa result of the trial he was found 
guilty and fined £30,000, and thus suffered for a lax system which 
had been-in vogue. for some time, but to which he had bowed by 
increasing the.purchase price of the office of Master in Chancery. 
—L.T., 1939, p. 15. 





Rules of Evidence.—A point as to the admissibility in evidence 
of a statement given before justices by a witness who had since 
died, as recorded by the clerk to the justices, which was ‘argued 
before, but not decided by, Lord Justice Finlay sitting as an addi- 
tional judge of the King’s Bench Division last week, is a fresh 
reminder of the slow emancipation of our evidential rules which 
have come down to us from the distant past. It is almost unthink- 
able that it was only in the second half of the nineteenth century 
that the evidence of the parties to an action were made competent 
witnesses, and probably many lay readers of the account of the 
trial of “Bardell v. Pickwick” regarded it as a mere travesty of a 
lawsuit, seeing that neither the plaintiff, Mrs. Bardell, nor the 
defendant, Mr. Pickwick, was called as a witness; but Dickens 
knew at least this much of the rules of evidence, that at the date of 
the trial the parties to an action were not competent witnesses. 
Since those-days there has been a somewhat: slow improvement of 
the law as to the admissibility of evidence, the most notable, of 
course, being that effected by the Criminal Evidence Act, 1898, 
which enabled an accused person to testify on his own behalf if he 
so desired. —SJ., 1939, p. 101. 


Law Reporting—The Lord Chancellor’s attention has been 
called to the great number of law reports and to the fact that they 
appear to be increasing, thus causing difficulty to members of both 
branches of the profession and others. He has accordingly appoint- 
ed a committee to consider the matter and to advise him upon it. 
The members of the committee will be: Mr. Justice Simonds 
(chairman), Mr. Justice Wrottesley, Professor A. L. Goodhart, 
Mr. L. S. Holmes, Mr. Trevor Hunter, K. C., Mr. C. Le Quesne, 
K. C, Mr. N. L.C. Macaskie, K. C, Mr. R. F. Roxburgh, 
K. C, Mr. J. H. Stamp, Professor P. H. Winfield, and 
‘Mr. J. F. Woodthorpe.—L.T., 1939, p. 96. 
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©- =- LAW AND LETTERS.* A ge 
A few days ago a very welcome’ invitation was extended to 
‘me to take part in these celebrations. I -was’ called- upon ` to 
address the Advocates’ Association in connection with the 
<elebrations. and I was given the choice of the subject. I chose 
this particular,one, ‘Law and Letters’ for a’reason.which may 
be, familiar to some. of you, but, which, J think, requires some 
explanation: Unlike some others at the Bar, Ihave not been a 
specialist in recondite branches of the law. It has not been given 
to me to share in those intenser raptures partaken of by those 
to whom law is not_only. a jealous but a peremptory mistress. 
Great men of that type have been amongst us and have flourished 
and shed lustre on the Bar. I remember’ the story of an 
illustrious lawyer who afterwards became a Fudge, who, having 
seen a copy of Morley’s Compromise on the table of a friend of 
his, wanted information as to whether the latest case was 
reported’ therein. I am not -mentioning this. for the 
purpose of detracting from the learning of that Judge but only 
for the purpose of illustrating my thesis-that,: to.\gome, law 
comes with such a special and affectionate appeal that they will 
not allow literature to share the throne of their favourite deity. 
To me, law came as one of many things I felt impelled to learn 
At.the beginning of my career, I thought of becoming, and I 
«was disappointed in that I did not become, a teacher of English 
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in the Presidency College and my first and foremost pre-occupa- 
tion then was and always has been literature to the extent that 
the pursuit of literature was compatible with the exigencies of 
an exacting profession. Therefore, speaking to an august 
assemblage like the present, with an experience which is somewhat 
obsolete now, because the active practice of the profession is 
some years behind me, if I undertook to speak to you on the law 
or do what is even more daring, to expound unto you any legal 
subtlety, I shall be greatly daring and venturesome, It therefore 
occurred to me that I should strike the happy mean and speak as 
the gentleman who was asked to speak on “Chinese Metaphysics” 
did. Not knowing how to begin, he looked up the article on China 
in the Encyclopedia Britannica and also that on Metaphysics. 
and combined the two into, Chinese Metaphysics. Some- 
what like that adventurous man I am going to speak to 
you on “Law and Letters” just now. But before I do so, I 
shall take you in retrospect to the giants of. law here and 
elsewhere in India to whom it was given not only to be profound 
lawyers but also to be considerable men in matters appertaining 
to literary expression.: In this Court we had Sir T. Muthuswami: 
‘Aiyar, a person who owed everything to very carefully designed 
and disciplined self-education. That self-education involved not 
only the study of the law as expounded in treatises of English 
and Continental jurisprudence but alsoa study, painful, meticulous 
and exact, of the sonorous rhythms of the English language of 
the Victorian period. He began to learn these very late, but he 
mastered them. In his judgments you will find the style which. 
was in, vogue in those days, classical, somewhat ponderous but 
‘very accurate and expressive. His judgments in Hindu law 
cases, in cases connected with religious endowments and in 
various cases involving intricate points in Malabar law, were 
masterpieces.. In them as in almost:every other field of the law 
he brought to. bear a cultural outlook while elucidating legal! 
‘principles. In those days Judges had better chances than now 
of embarking on literary refinements because they had the 
leisure and the opportunities. It appears that in those days, on 
account perbaps of the lesser number of official and non-official’ 
reports and: the absence of sudden and hasty delving into- 


unreported judgments found in the record rooms for discovering 
apposite, precedents, it was ‘possible for Sir T. Muthuswami 
Aiyar' td résort to great books and evolve first principles. He- 
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was perbaps the most illustrious of ‘the Madras Judges and he 
along with some others like Sir S.. Subramanya Aiyar, Mr. 
Sundara Aiyar, Sir T.Sadasiva Aiyar and Sir CV. Kumaraswami 
Sastri toak trouble over their language. A galaxy of legal talent 
lent distinction to Madras and put it at least on a par’ with any 
other High Court. There were also Englishmen like Justicesi 
Turner and Innes and Holloway. Perhaps only next after Sir 
T. Muthuswami Aiyar came Sir S. Subramanya Aiyar. He 
was as emphatic in style.as his very attitude and appearance, 
full of emotion and apt to be filled with generous impulses: and 
occasional flashes of indignation. When he was? able to get 
enough leisure, he wrote judgments which for their aptness of 
style and epithet ranked with the foremost examples of the. 
juristic art. Then -came -many great men like Sir V. Bashyam 
Aiyangar to whom language was a painful necessity and a 
refractory instrument for expressing the subtlety of legal: 
exploration; and the intricacies of the’ legal language were like 
hard granite to be chiselled out in sharp, and often unornamental’ 
outline. Probably, in.recent times, the greatest master of lega? 
exposition, in [India was Mr. Justice Mahmood. Those who have 
read the Allahabad’ Reports of the early days, know that, 
whether he dealt with ‘adjective law and its relation to 
substantive law, or whether he spoke in relation to the idea of- 
adoption of an only son, whether he expounded and quoted from- 
the Islamic authorities or the Smrithjs or whether he insisted’. 
upon the rights of individuals against the State, there was. 
the Jambent style and the force and dignity of exposition. 

Wherever his mind travelled, whatever his hand touched, he. 
adorned with his sense of style, with his knowledge of the 
Sanskrit language which he learnt with great trouble, with his 
knowledge of Persian and ‘Arabic’ atid his culture in many 
European literatures which ‘he owed to the very careful discipline- 
he underwent at the instance of his great father. “Justice 
Mahmood was’ ati excellent example of the art of legal expres- 
sion in apt language. Then we ‘come to lawyers like Telang 
and Ranade anti ‘the 'Mitters and Gurudas ‘Banerjea and Sir’ 
Ashutosh Mukerji, who, when they chose tp, could and did. 
write fine and expressive judgments. Sir Ashutosh was a 
master of many sciences and arts and he rose to such supremacy 
in the exposition of case-law that it did not matter ‘to ‘him: 
very often whether he wrote exemplary English or not. But 
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when he wanted, he could writé with vigour and terseriess of 
expression and some of his judgments are’specimens of good” 
English.. Perhaps Dr: Rash Behari Ghosh. was facile princeps 
im India asia literary lawyer and‘ im a rare degree there was: 
united in hima thoroughness of many-sided culture and grasp of 
legal truth with the facility of happy expression for'the like of 
which you must go to.the-great English, French and American 
Juirists: He was able to put legal principles-in language at once 
accurate and illuminating. - And:of course, J.D. ‘Mayne and his 
work on Hindu law cannot be lost sight of. But if one Had 
tọ study good’ English, as- well as’ good: law, one could do-no 
better than explore that wonderful.mine—Moore’s Privy Council 
Judgments. The Judges'who presided ‘over the ‘Privy Council 
in the 19th century were giants of law and their ‘language wasi 
always above criticism. They were very thorough and very actu- 
rate.; But ‘behind and above all that, there was a patient- 
research and a.freedom from: turmoil, literary or legal, either: 
imposed. from within. or from without, and an ‘exposition which 
-can be:compared only with the’best specimens of literary art.» 


> 


‘Now, to go back to the beginning, I am going to address 
you for gome time on Law and Letters, but before 1 do so let 
me recall to your minds one or'two excerpts rom those who 
have attempted a similar task. In‘order that I may not be 
‘behind the times, I have bronght some of my ‘authorities with: 
me. But I may assure you that have not followed ' my own 
previous éxample, especially when I was opposing ‘my friends at 
the Bar like Mr. V. V. Srinivasa Aiyahgar anil Sir Alladi. T 
often used to keep my authorities underneath ' the 'table, to be 
used only as torpedóes i in case of need. ` 

Giving evidence before a Royal Commission, Lord Fitz 
Gibbon stated that “the knowledge ofa lawyer i is the acquiring 
of superficial knowledge quickly for use “of a temporary kind”. 
What he meant was this. As, a lawyer one may have to deal 
with a nautical question to-day, and one may have to speak on 
the ocean currents, Mr. Justice Varadachariar, who is present 
‘here and who isin the midst of his Federal transmigration, may 
have very soon to listen to elaborate expositions of the conflicts 
between States jurisdiction and Central jurisdiction., I may. have 
‘to. .make it appear before the, judge, that all my life I have been 
reading nothing but the nautical almanac and the _principles' of 
ydrodyfamics. To-morrow I may Have to déal with’ niedical 
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or engineering problems and exhibit a facile, if superficiah 
knowledge of technical minutie. All the time, moreover, the 
lawjer must be an apt.commentator and a critic of language: 
The great point of the lawyer is that he must forget almost 
sooner, ihan he. learns, because if he keeps in his mind alf 
that he learns, he will go mad. He -must first of alt 
appear to know all that he is talking about and secondly he 
must replace this.temporary knowledge with other categories of 
learning.. That is exactly what Lord Fitz Gibbon meant. The 
style of legal address now is very different from what it used to 
be. Even in my younger days there was not developed that 
very telegraphic and very utilitarian style which is forceful but 
not always elegant and which is characteristic of to-day. What 
is often done is simply to quote a fewcases from out of reports. 
and then ask for a judgment. The advocate on the other side 
quotes something else and the argument deals more with 
numerals and interjections than with exposition. In those days 
there were men like Mr. Norton who, although he unwillingly 
quoted authorities sometimes, always spoke sparkling English. 
Mr. Norton also often lost his cases by reason of his neatly 
expressed and sometimes stinging jokes. ‘If it was possible to 
make a joke at the. expense of a judge or a witness he could 
never refrain from it. It was from him that I first heard the 
witticism “The,extreme penalty for bigamy is to have two 
mothers-in-law”. He once repeated’ before a local court the 
historic joke of Curran, the great Irish-lawyer who was speaking 
before a pretentious judge. The judge was dogmatic:and said 
“Sir, if that is the law, I would burn my law bcoks”. Curran 
took the ball at the rebound andisaid “Why not read them, My 
Lord.. I remember a similar remark being made by Mr. 
Norton in the Sessions Court to a particular judge. Naturally 
he lost his case. The present position is that a combination of 
what you might call literary excellence is'not associated with the 
‘legal career because we are all in a great hurry now. We must 
nish a certain number of cases within a certain fixed périod a8 
Governments call upon the Courts to submit certain returns and 
the, question of arrears arises. ‘And further the multiplicity of 
reports and precedents is not conducive to. a: cultivation ‘of 
individual style... It needs some leisure io be able to polish 
your phrases: When a lawyer of the old ‘days was- elaborately 
perorating on the doctrine of ‘warranty-and-on the question of 
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damages when certain bags of oil-seeds were short-delivered, 
Justice Day said : “Yes; there may be full-bags and half-bags and 
also wind-bags”. We are too afraid of the last criticism. Thus 
before the lawyer begins his ‘alapana’ he is asked to be short. 

Now, I propose to talk to you fora few moments of what 
has been the literary appraisal of the law, what the literary man 
has thought of the law and what the lawyer has been as a 
literary man. So far as the first portion is concerned, the task 
is very easy. The lawyer has too often been the butt of the 
author and the artist. It was decided—the case is referred to in 
a note in 14 Madras Law Journal at p. 272*—that the lawyer 
had a right to shed tears! The point arose in this way. 
The lawyer tried toargue. He made in his argument extrava- 
gant gestures and appealed to the jury. But the jury were 
obdurate. The question about his right to appeal to the senti- 
ments and passion of the jury arose and it was decided after 
lunch that the shedding of a few well-chosen tears was not a 
contempt of Court. History does not chronicle. the result. 
Similarly Lamb referring to the great Roman lawyers justified 
what may be called bringing the corpus delicti in the Court. The 
Romans used to wear a toga similar to our gowns. In a 
particular case the question related to infanticide and after the 
normal arguments in the case, the lawyer dramatically took the 
infant’s body from beneath the folds of his toga and appealed 
to the Jury to acquit the accused because the infant was alive and 
kicking. The question was very simple for the Judges. These 
are instances used to show mat the lawyer would go to any 
lengths to succeed in his cause. 

In Chaucer we find thelawyer who is full of tricks. Then 
we come to Shakespeare who was a lawyer by instinct. 
Lord Penzance in a brochure has stated the reasons: com- 
pelling him to the conclusion that Shakespeare must have been 
bred up in an attorney’s office. As he knew so much 
about conveyances and not only the language, but the spirit of 
the law was so familiar to him, that Lord Penzance favoured 
the view that Bacon must have been the author of the Shakes- 
pearean dramas. But.Lord Penzance apart, there is no ques- 
tion that speaking generally Shakespeare was not particularly 
partial to the lawyer. Portia in the Merchant of Venice, the 
frst female lawyer in English literature was an exception but I 
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am afraid was undoubtedly guilty of bad law.“ I'am speaking 
subject to correction. ‘Her pleading was entirely against the 
right theories of alienation and conveyance. The question 
arose in the case argued by hér whether a person who 
had under a contract the right tocut off a certain portion of the 
flesh from the human body had a right to draw blood. Persons 
who know personal or real property law, know that whatever 
is given by means of'a document, is given with all the necessary 
easements, benefits and- appurtenances and the requisite blood 
and flesh must have passed together under the document. 
Anyhow Portia’s bad law held the field and we have got it 
chronicled in one of the masterpieces of European literature. 
In Henry IV, Falstaff was guilty of the violation of the prohibi- 
tion laws and he was admonished by the Lord Chief Justice. 
Falstaff was a great friend of the Prince of Wales and he boasted 
that the laws of England were at his heck and call. The Lord 
Chief Justice upheld the majesty of the law and condemned him 
to the Fleet Prison. This same Lord Chief Justice had proceeded 
against and sermonised Henry V when he was Prince of Wales, 
and for his action, instead of being dismissed as he well might 
have been, he was greatly praised by the then sovereign of the 
country. Barring then Portia in the Merchant of Venice and 
the Lord Chief Justice In Henry- FV, Shakespeare practically 
treats alawyer as abad specimen ‘of humanity. Generally 
speaking a lawyer in Shakespeare is a designing and rapacious 
person, although we lawyers:‘kriow that he has never been so. 
Crabbe describes a lawyer as “a peacemaker who keeps in awe 
contending parties by threats of law.” His is one of the 
sympathetic legal portraits but Justice Greedy in Massinger’s 
«New way to pay old debts” is a pple picture of a hand 
hearted and corrupt lawyer. 


It isa very curious thing and the point is s worthy oti investi- 
gation by some research student that a man when he succeeds 
in the law, becomes a dry-as-dust person. At the same time it 
is true that many eminent literary men have approached the 
portals of the law but have nòt succeeded in getting entrancé. 
Bacon, Macaulay and Sir Henry Maine are exceptiorial cases. 
Scott, Dickéns, Thackeray and Boswell were confessed failures 
atthe Bar. Disraeli, for instance, ‘joined ‘the Gray’s Inn.. But 
we find that he wrote to the authorities of the Gray’s Inn 
that he was. chronically . ill. and.. that he. could not. afford. to 
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keep his namé onthe: rolls arid so his'name was struck out- 
Seven years after-Gladstone was enrolled, his other avocations 
were so. engrossing that he could not : pay attention to law 
and his name was removed. .Thus two of the foremost 
Parliamentarians were unsuccessful barristers. Scott was, as 
is well known, a scrivenér.. He is the only man excepting 
Crabbe who has more or less uniformly: written well of the lawyer 
and his Mr. Pleydell is one of the finest illustrations of the 
good, kind, benevolent andacute lawyer. Recently some of the 
great figuresin politics have been successful lawyers as for 
example Asquith, Haldane, Llyod George, ' Birkenhead, Reading, 
Carson and Sir, Edward Clarke, Graos., \ 

-When we, come to later literature, there are Dickens and 
Thackeray: ' Dickens was a man who tried many things and he 
leaint a great.deal of law by the force of circumstances. , But 
of him it may be said that neither he nor Thackeray has been 
antipathetic or ungenerous to. the lawyer. The dttorney in 
Pickwick pretending friendship with the Lord Chancellor, 
Serjeant ,Buzfuz with his chops and tomato sauce, Serjeant 
Snubbin and many others are instances in point, as well as David 
Copperfield himself. In the continent the case is worse. In 
Moliere, Voltaire and Balzac we find the lawyer portrayed as a 
person full of wiles and tricks and greedy and unscrupulous. 
It is nevertheless an outstanding fact that, very few persons of 
great eminence in European literature have been found to be 
without some grounding in the law... Robert Louis Stevenson, 
one of the most attractive of recent writers and a master of 
prose, attended some lectures in Roman Law in a Scottish 
University. Students-of Roman, Law know what emphyteusis 
and stillicide 1 mean. The former-isa kind of land tenure while 
the latter is an easement of necessity. Stevenson who attended 
these lectures summarises his knowledge as amounting to: 
nil ds he’ was not even ‘bertain whether emphyteusis was 
not a’ disease and stillicide a crime like matricide or 
fratricide. After having undergone this kind of legal 
apprenticeship ‘ "Stevenson emerged as a polished writer of 
English prose and & splendid ` writer of ballads. I venture to 
attribute | to his legal training, , his accurate ‘thinking and clear 
narrative. An ‘Ainerican lawyer describes what’ legal culture, 
and legal trainilig cah do and what its value is. “What he says is: 


SON oder sernions, debates in the Holise,’ newpaper leading’ ‘articles and 
correspondence have avtertain’ note of pompous. /futuity'iwhich’ point too 
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clearly to a growing lack of intellectual discipline and a sad ignorance’ of 

logic. The law Courts at least preserve a sort of intellectual gymnasium the 

efficiency of which is perhaps best advertised by the objurgations of those 

who wish to solve every political problem by the short cut of violence.” 


Whether it is for a life of letters or for a life devoted to 
the arts, a legal training, the habit of marshalling your ideas, 
the habit of putting first things first and last things last, the 
habit of analysis and the habit of classification have got their 
undeniable advantages. Legal knowledge is of the utmost value 
in the conduct of public and administrative life. Lord Haldane 
is an illustrious example in recent times. He combined in him- 
self a profound knowledge of philosophy,of law and letters and 
he was further a man of action in the real sense of that term. 
He it was who reorganised the English Army amidst obloquy 
and calumny until at last he was practically hounded out of his. 
place in the Cabinet. It took ten years for the people to realise 
his great services but he surely owed to the law that versatility 
and that strenuousness which enabled him to familiarise himself 
with military matters and to prepare England for the War of 
1914. To him these lines of Kipling may well be applied: 


“ If you caa dream and not make dreams your master 

“ If you can think and not make thoughts your aim 

"If you can meet with triumph and disaster 

“ And treat those two impostors just the same,” etc., etc. 


To obtain such an outlook, legal training is a great aid. We 
have very little evidence in ancient Indian literature as to the 
place of the law and the training of the lawyer and his position 
in the polity of the differentages, but we have glimpses here and 
there of the value attached to immutable law. The idea of 
Ritha, the idea of Dharma, were ideas akin to the fundamentals 
of the Roman Law. The deity is regarded essentially asa 
law-giver and often an omnipresent witness. Let me bring to 
your mind what the Atharva Veda says: 


akasha ada aa walt ay fem ada a: IER | 
Bi aaa wade ws ate Tents: | 


“ Who stands, who moves, who goes crookedly, who goes stealing this, 
way, who lives desparately, what two, sitting together, conspire (all), that,” 
Varuna, as the third knows.” 

, In Greece and Rome law and life were interdependent ang 
the idea of law as the energising, fertilising element in all true 
culture was ever present. Cicero, Demosthenes and the great. 
jyrists who found the Jus Civile were the progenitors of Machia~ 
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velli, Grotius, Puffendorff and Savigny and of Napoleon’s 
Code; and the glory of Rome is that law and the practice of 
the law went hand in hand with oratory and the sedulous cultiva- 
tion of style in the spoken and written word. 


. . So far as we are concerned, our Dharma Sastras sd later 
on the great Smrithis and still later Kamandakeeya, Kautalya’s 
Artha Sastra—all these were not great works of literary art, 
but they developed a special style of their own—succinct and 
clear and free from ornament or floridity. E 

In Greece, thanks to the circulation of public pRa every- 
body in the City States may be plaintiff, everybody was likely 
to be defendant and everybody had to bea Judge. The link 
between law and letters was profound, intense and continuous. 
Nowadays there is not much reference either to Demosthenes or 
Cicero and so I shall, with your leave give you an idea of the 
kind of arguments which were heard in those days. I may 
instance Demosthenes’ Orations against Philip of Macedonia 


which gave rise to the term Phillipic. Here is an example: 

“As to the defeat, that incident in which you so exult! (accursed wretch! 
who should rather mourn forit!). Look through my whole conduct,and you 
shall find nothing there that brought down this calamity on my country. Let it 
-be considered that there is no one instance in which the ambassadors of Mace- 
don ever prevailed against me, in any of those states where I appeared as the 
ambassador of Athens—not in Thessaly, nor in Ambracia, nor in llyna, nor 
among the Thracian princes, nor in Byzantium, in uo one place; no, nor in the 
last debate at Thebes But whatever was thus acquired by my superiority 
over the ambassadors of Philip, their master soon recovered by force of arms. 
And this is urged as my offence. My adversary, even at the very time that he 
affects to ridicule my weakness, 1s so shameless as to require, that I in my 
single person should conquer all the powers of the Macedonian, and conquér 
them by words. What else could I command? I had no power over the life 
of any one citizen, over the fortune of our soldiers,or the conduct of our 
armies, for which thou artsoabsurd as to call meto account. In every 
particular where a minister is accountable, there let your scrutiny be strict 
and severe I never shall decline it. And what are the duties of a minister? 
To watch the first rise of every incident; to foresee; to forewarn his fellow 
citizens. And this did I perform. To confine those evils within the narrowest 
bounds, which are natural and necessary to be encountered in every state; to 
restrain the fatal influence of irresolution, supineness, prejudice, and animo- 
sity; and, on the other hand, to dispose the minds of men to concord and 
unanimity, to rouse them to a vigorous defence of their just tights. All 
this did I perform; nor cam an instance be produced in which I proved defi- 
cient. Ifa man were asked what were the means by which Philip effected 
most of his desighs; the answer is obvious: It wasby his armies, by his 
‘bribes, by corrupting those who were at the head of affairs. As to his armies, 
Í neither commanded nor directed, them. I am not, therefore, to account for 
any of their motions. Ag to his bribes, I rejected them. And in’ this I con- 
quered Philip; for, asthe purchaser conquers when a man accepts his “price, 
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and sells himself ; so, the man who will not -be sold, who disdains to be 


corrupted, conquers the purchaser. Well, then, with respect’ to me, this 
state remains still unconquered. 


His oration on the Crown was an attempt made by him to 


accomplish the union of Greece for the defence of tadepenceness 
Here is another example: 


“ There are two distinguished qualities, Athenians, which the virtnous 
citizen should ever possess (I speak in general terms, as the least invidious 
method of doing justice to myself) a zeal for the honor and pre-eminence 
of the state in his official conduct ; on all occasions, and in all transactions, an 
affection for his country. This nature can bestow. Abilities and success 
depend on another power. And in this affection you find me firm and invari- 
able. Notthe solemn demand of my person; not the vengeance of the 
Amphictyonic council, which they denounced against me; not the terror of 
their threatenings; not the flattery of their promises; no, nor the fury of 
those accursed wretches whom they aroused like wild beasts against me could 
‘ever tear thts affection from my breast. From first to last, I have uniformly 
pursued the just and virtuoas course of conduct; assertor of the honors, of 
the prerogatives, of the glory of my country; studious to support them, 
zealous to advance them, my whole being is devoted to this glorious cause. 
I was never known to marck through the city witha face of joy and exulta- 
tion at the success of a foreign power; embracing and announcing the joyful 
tidings to those who, I supposed, would transmit it to the proper place. I 
was never known to receive the successes of my own country with trembl- 
ings, with sighings, with eyes bending to the earth, like those impious men 
who are the defamers of the state, as 1f by such conduct they were not 
defamers of themselves; who look abroad,-and, when a foreign potentate 
hath established his power on the calamities of Greece, applaud the event, and 
tell us we should take ever, `ans to perpetuate his power. 

“ Hear me, ye immortal g ' Tet not these their desires be ratified 
in heaven! Infuse a better spirit intothese men! Inspire even their minds 
with purer sentiments! Thisis my first prayer. Or, if their natures are 
not to be reformed; on them, on them only discharge your vengeance! Pursue 
them both by land and sea! Pursue them even to destruction! But.to.us 
display your goodness in a speedy deliverance from impending evils, and 
-all‘the blessings of protection and tranquillity!” 


Cicero in his orations against Catiline and Marcus Antonius 
and in defence of Mylos has afforded wonderful examples of 
forensic eloquence. Prosecuting Verres for criminal breach of 
trust he indulges in the following language: 


“Oh, for the good faith of gods and men! What is the meaning of all 
this? Whata cause is this? What impudence is this? The statues which 
Lam speaking of, before they were taken away by you, no commander ever 
came to Messana without seeing So many.practors, so many consuls as 
there have been in Sicily, in time of peace, and in time of war; so many 
men of every sort as there have been—I do not speak of upright, innocent, 
conscientious men, but so many covetous, 30 many- audacious, so Many in- 
famous'men as there have been, not one of them all was violent enough, or 
seemed to himself powerful enough or noble enough, to venture to ask for, 
or to take away, or even to touch anything in that chapel.. Shall. Yerres take 
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away everything which is most beautiful everywhere? Shall it not be allow- 
ed to any one besides to have anything? Shall that one house of his contain 
so many wealthy houses? Was it for this reason that none of his predeces- 
sors ever touched these things, that he might be able to carry them off? Was 
this the reason why Caias Claudius Pulcher restored them, that Caius Verres 
might be able to steal them? But that Cupid had no wish for the house of x 
pimp and the establishment of a harlot; he was quite content to stay in that 
chapel where he was hereditary; he knew that he had been Jeft to Heius by 
his ancestors, with the rest of the sacred things which he inhented; he did 
not require the heir of a prostitute. But why am I borne on so impetuously ? 
I shall in a moment be refuted by one word. ‘I bought it’, sayshe. O ye 
immortal gods, whata splendid defence! We sent a broker into the pro- 
vince with military command and with the forces, to buy up all the statues, 
all the paintings, all the silver plate and gold plate, and ivory, and jewels, 
and to leave nothing to anybudy.. For this defence seems to me tobe got 
ready for everything; that he bought them. In the first place, if I should 
grant to you that which you wish, namely,that you bought them, since against. 
all this class of accusations you are going to use this defence alone, I ask, 
what sort of tribunals you thought that there would be at Rome, if you 
thought that any one would grant you this, thet you in your praetorship and 
in your command bought up so many and such valuable things—everything, 
in short, which was of any value in the whole province.” 
| So far Ihave been discussing what may be called the 
general reaction of literature on law. Now, I propose to con- 
clude what I have to say with the mention of some of the great 
lawyers who have produced things which are worth reading and 
what are contributions to literature “properly so-called.” The 
first of them, so far as England is concerned, is Sir William 
Blackstone to whom fine tributes have been paid by Fox and 
Gibbon and Lord Mansfield and of whom Bentham said that he 
was the first tman who taught Jurisprudence to speak the langu- 
age of the scholar and gentlemen. One of his most illustrious 
disciples was Abraham Lincoln. Another was Austin to whom we 
owe a treatise which is more thorough than beautiful but which 
has had a profound influence on law and society. Next comes 
Jeremy Bentham himself. He was responsible for a tremend- 
ous stimulus to legal reform and as Sir James Fitz James. 
Stephen said, his rationale of evidence was a shell bursting in a. 
power machine. His influence on writers like Bryce was very 
great. Smith’s Leading Cases, although nota great literary 
treatise, brought home to lawyers in England the underlying 
principles of the law and this treatise was the precursor of 
„Story and Marshall. 
An English politician and lawyer of the 18th century 
called Arbuthnot wrote a book entitled “Law, a Bottomless Pit”. 
It was a kind of pamphlet in which he denounced an impending 
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war against France. It'was one.of the’ véry first treatises on 
international peace and is remarkable ‘also ‘for’ its literary 
quality. Nicholas Frog, John Bull, and Lewis Baboon typify- 
ing France, England .and:Holland are represented as litigants 
who spent all their money in a law suit; “A. lawyer without 
history of'‘literature is a mechanic, a mere working. mason.' If 
he -possesses some knowledge of these he may venture to call 
himself an architect”. These are the words of Pleydell, the 
most attractive lawyer portrayed in Scotts Waverley Novels. 
One of the greatest literary. lawyers in England was Sir Thomas 
Moore, the writer of Utopia. He outlined’ doctrines of political 
economy which are very different from some,of the doctrines 
which are now ctrrent'in the world and that book is worth 
studying on ‘the doctrine of politics as well as in what may be 
called the art of writing simple and cogent English.. Then, of 
course, we have one who has-been called the greatest and 
meanest of men and who-was athis best asa writer when he 
was under trial for corruption and btibery—Francis Bacon. 
His speeches in defence of the charges. against him are literary 
gems, and his Essays stand-in a class apart.. May I quote just 
a few words showing legal English at its best—concise, clear, 
inspired and suggestive: 


“ Preserve that right of thy place, but stir not questions of jurisdiction; 
and rather assume thy right in silence, and de facto, than voice it with claims 
and challenges. Preserve likewise the rights of inferior places; and think it 
more honour to direct in chief than to be busy in all.” 


“The vices of authority are chiefly four: ease corruption, roughness, 
and facility. For delays give easy access; keep times appointed; go through 
with that which is in hand, and interlace not business but of necessity. For 
corruption, do not only bind thine own hands or thy servant’s hands from 
taking, but bind the hands of suitors also from offering; for integrity used 
doth the one; but integrity professed, and with a manifest detestation of 
bribery, doth the other; and avoid not only the fault, but the suspicion. 
Whosoever ıs found variable, and changeth manifestly without manifest 
cause, giveth suspicion of corruption; therefore, always when thou changeth 
thine opinion or course, profess it plainly and declare it, together with the 
reasons that move thee to change, and do not think to steal it. A servant or 
favourite, if he be inward and no other ap»arent cause of esteem, 1s commonly 
thought but a byeway to close corruption. For roughness, it is a needless 
cause discontent; severity breedeth fear, but roughness breedeth hate. Even 
reproofs from authority ought to be grave, and not taunting. As for facility, 
it is worse than bribery; for bribes come butnow and then; butif importunity 
or idle respects lead a man, he shall never be without: as Solomon saith: 
‘To respect persons is not good; for such a man will transgress fora piece 
of bread’!” I 
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His was probably the finest example of legal writing. It is 
wonderful’ to ‘contemplate that confronted with implacable 
adversaries and in the midst of turmoils he was able to hew 
his words and chisel his phrases. Lord Clarendon the historian’ 
and the friend of Ben Johnson and-Seldon, Lord Jeffrey who 
edited the Edinburgh Review, and attacked impartially Words- 
worth, Keats, Byron and Scott, Lord Brougham who has beem 
caricatured by Samuel Warren in Ten Thousand a Year and 
by Peacock were other notable literary lawyers of whom the latest 
were Lords Campbell, Selbourne, Coleridge, Macnaughten and 
Darling. Lord Mansfield one of the brightest ornaments:of the 
English Judiciary was the founder of the English Commercial 
law and the ‘Law Merchant’ as Lord Stowell was the founder 
of Maritime law. Bothin his judgments and in his obiter dicta you 
will find finished’ examples of clarity of expression and elegance 
of thought. Mansfield was one of the greatest of English orators 
and his speech on the Right of Taxing America isa classic. 
Abraham Lincoln, Daniel O’Connell, Patrick Henry and Daniel 
Webster, im addition to being great lawyers were also some of 
the greatest orators who used the English language. I donot 
know whether any of you have read O'Connell with regard to 
the rights of the Catholics. He has displiyed not only profound 
knowledge of the law but oratory the like of which has not 
been often heard in England if we except the speeches of Burke 
and Sheridan. Then we come to Macaulay who, in addition to 
being an orator, was also an administrator and was responsible 
for a piece of splendid codification—the Indian Penal Code—a 
good example of accurate and cogent English prose. In the 
continent wherever there is codified law there seems to be mucli 
more scope for great eloquence. It is worthy of remark that 
the French and generally speaking the continental legal system 
as well as the American Courts have tended to produce great 
and impassioned advocates and stylists. Great as have been the 
contributions of Hardwicke, Erskine, Romilly, Cockburn, 
Herschell, Cairns, Selborne, Halsbury, Lushington and Birkenhead 
in some of the Prize Court cases and Bowen and Fletcher 
Moulton in some of their notable judgments they are eclipsed 
by Lincoln, Henry, Ames, Story, Webster, Choate and the 
French and Spanish advocates of whom one of the most eminent. 


was Senor Castelar whom Gladstone called the greatest orator 
he had heard next to Mrs. Annie Besant. The greatest specimens 
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of English eloquence are perhaps to'..be found in the writings. 
and the speeches of the American orators and in the judgments. 
of, Chief Justice. Marshall and .fustices Story and Holmes. I 
would like to invite special attention of members present here 
td Webster’s reply to Hayne dealing with the limits of the 
jurisdiction of the State Government and the Central Government. 


_ Thus, therefore, we find that so far as Europe and America 
are concerned, whereas men of letters have been rather ‘jealous 
of the law and whereas they have been using the lawyer as a 
butt aud as a victim of caricature, as enemies or at the best as 
Parasitic members of society, the lawyer and the Judge have 
made great contributions both in judgments and philosophical 
thought to the onward ‘march of the oratorical and literary 
procession in both the countries. I can claim therefore that law 
and letters have been intermingled in the history of the world. 
All through the history of the world there have been lawyers 
and judges who by their knowledge and practice of literature 
have enriched what may be called the idioms and the genius of 
their several languages-in addition, to enriching the legal lore of 
the countries. Long may law continue as the handmaid or 
rather the familiar companion of the arts and literature so that 
law asa philosophy of life, as a balancing force in human 
existence and as a regulating and dynamic factor in human 
society may not be divorced from but may be united with all 
varieties of that basic and essentially spiritual ideal which. 
beautifies, enlightens and ennobles human life. 


SUMMARY OF ENGLISH CASES.. 


In re CLzapon Trust, Lro., (1939) 1 Ch. 286. 


Company—Advance of money for benefit of company—Lia- 
bility of company to the person advancing. 


The secretary of a company wholly without authority procured’ 
one of the directors to provide money to pay to persons who were 
entitled to the payment of the moneys from a subsidiary company. 
The company had given guarantees to the payees and the effect of 
the provision of money by the director was, the debt so guaranteed 
was discharged and on the date of the liquidation the guarantee had’ 
ceased to be operative. -A resolution -by directors confirming the 
advances was bad for want of quorum. The present application: 
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was By the director to rank as a creditor for the sums advanced. 
Bennet, J.; rejected the application in 1938 Ch, 660.. On_appeal,, 


Held (per Scott and Clauson, L.JJ., Greene, M.R., dissenting), 
the mere fact that the applicant made payments which enured to 
the benefit of the company did not establish an equity in his favour 
against, the company to have recoupment from their funds. 





` In re Kay's SETTLEMENT: PEOAVRENT v.  MacNas, *(1939) 1 
Ch. 329. 


© Settlement—Covenant te setilement iv after-acquired snes 
—Beneficiaries if volunieers—Trustees if can compel ace a 
formance;:or recover damages. : bok 


The trustees of a voluntary- settlement asked for - directions. 
whether they shall take any and if so what proceedings to compel 
the performance by the settlor of a covenant contained in that 
settlement or to recover damages for failure to, implement the 
covenant. j 


_ Held, the beneficiaries were volunteers with no , right to, obtain’ 
specific performance of a mere covenant. The trustees should not 
take any steps either to compel performance of the covenant or 
to recover damages through the settlor’s failure to plement, it.~ 





SHARPE v. TopHams, Lrp., (1939) 1 Ch. 373. ; 
_ Company—Right of member to obtain split share certificates. — 


Held, on a construction of the articles of association, that a 
shareholder is entitled to call for his certificate to be split. 





CARPENTER > EBBLEWHITE AND OTHERS, (1939) 1 K.B. 347. 


Practice—Third party procedure—Claim against owner of 
motor car for negligent driving—Insurance Company added as 
third party—Possible lability of plaintiff—Decloration if can be 
made—If will embarrass the irial. 

The plaintiffs were. injured in a collision between their motor- 
cycle and a motor-car, registered in the name of E one of the 
-defendants, driven by B the other defendant. The plaintiffs alleged 
that B was the servant or agent of E or in the alternative. E per- 
mitted or authorised’B to drive the carand:that the accident was 
due to the negligent driving by B for which E was liable. - Plaintiffs 
were allowed’ to add E’s insurers as a defendant. Plaintiffs then in 
the original statement of‘claim asked. fora declaration against the 
insurance company that it is obliged'to satisfy any`judgment ob+ 
tained by any of the plaintiffs against E or B’ ©The defendants 
took out a summons te strike out the-statement of claim relating to 
the insurance company as disclosing no reasonable cause of action 
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and being vexatious and embarrassing and E gave’ evidence that the 
car had been sold before the accident to B and the insurance ¢éom- 
pany claimed that as E had sold the car and they had not insured B, 
they were not concerned with the matter as-insurers of either E or B. 

Held, the statement of claim for declaration ought to be struck 
out. , i 
Per Greer, L.J—The claim against the insurance company: 
ought not to be entertained as there was not yet in existence any 
dispute between the parties on the only question between them and 
it will be embarrassing. . 

_ Per Slesser, L J—The disclosure to the jury of the defendants 
insurance might tend to prejudice or embarrass the fair trial oo mie 
action. ‘ 

Per MacKinnon, L.J.—The right to make declarations is dis- 
cretionary and the right is primarily designed .to deal with declara- 
tions of liability on questions of law. There is no question of ‘law 
as to possible liability of the insurance company. 





GREENWOOD V. ATHERTON, (1939) 1 K.B. 388. 


Public Authorities Protection Act (1893), S. i palontnets of 
a noi pronided school—If public authority. 


The managers ‘of a public elementary school governed by 
Education Act (1921) in providing and ‘controlling a playground 
(where an accident occurred to the plaintiff) were acting in pur- 
suance or execution of the Education Act and'an action not toms 
menced within the time limited by. the Public Authorities Protection 
Act for damages for accident must fail. 





Owens v. LIVERPOOL Corporation, (1939) 1 K.B. 394. > > 


Tori—Mental or nervous shock—Right to recover damages— 
If apprehension of mjury to human safety necessary. 

A hearse carrying a coffin containing a corpse was followed 
by a carriage in which were the plaintiffs who were the mother of 
the deceased, an uncle, a cousin, and the cousin’s husband. A tram- 
car negligently driven by a servant of the defendant collided with 
the hearse and overturned the coffin. In a claim for damages for 
negligence against defendants it was found that “the plaintiffs did 
receive injuries in the nature of shock to a varying degree from the 
actual sight of damage to the hearse containing the body of a near 
relative” but the action was dismissed on the ground that in law 
there must be apprehension of injury to a human being, or actual 
sight of injury.to a human being before a. plaintiff can recover 
damages. On appeal, i 

T 


152 THE MADRAS LAW JOURNAL.: [1939 


Held, the right to recover damages for mental shock caused by 
the negligence of a defendant is not limited to cases in which appre- 
hension as to human safety is involved and the plamtiffs are enti- 
tled to damages. One who is guilty of negligence must put up 
with idiosyncracies of his victim that increase the likelihood or 
extent of damage to him (damages of 75I. for the mother, 15] for 
the uncle, 100/. for the cousin and 117. for the cousin’s } husband 
were aloweny: 





INLAND REVENUE COMMISSIONERS V. KERED, LID., AND OTHERS, 
(1939) 1 K.B. 402. 


Income-tax—Surtax—Finance Act (1930) S$. 20, sub-S. (4) (b) 
Satua gross amount expended in discharge of loan capital of com- 
pany—If can be apportioned to loan creditors—If more thon the 
sum due on the loan can be apportioned to such creditors if inconie 
of company is sufficient. ` 

Where the question arose whether the special commissioners 
can apportion to loan creditors the gross of the actual amount of 
income which has been expended in discharge of their loan capital 
and whether they can apportion to such loan creditors more than 
the sum, due on the loan if the income of the company. is sufficient, 


Held, the natural meaning -of the sub-section is that the com- 
missjoners can apportion to loan creditors the actual amount ex- 
pended or which might have. been expended in redeeming their loan 
capital and the commissioners cannot apportion to the loan credjtors 
more than the sum due on the loan. 





CHISHOLM v. LONDON PASSENGER TRANSPORT Boarp, (1939) 
1 K.B. 426. 


Tort—Coniributory negligence—Pedéstrian crossings—CoÑi- 
siop—Defendant s driver guilty of breach of statutory EER, 
tifs contributory, negligence. 


Plaintif stepped from the kerb on to a pedestrian crossing on 
a road a short distance in front of defendants’ bus, the. driver of 
which was unable to avoid a collision with plainti and the plain- 
tiff was injured. j 


Held (Scott and MacKinnon, L. I, ai Pareg, LJ., dissenting) ; 
distinguishing Bailey v. Geddes, ( 1938) 1 K.B. 156, if a pedestrian 
suddenly steps on to an empty crossing so as to embarrass a car which 
has come quite close and thereby causes or contributes to a collision. 
he‘ has only himself to blame and the -driver is under no liability 
to him for. the’ consequences. The breach-of. statutory regulation 
by the'defendant does not bar the defence of ee neg iecnee 


— 
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- BAILEY v...Howarp, (1939) 1 K.B. 453. 2007 a ot 
Tort—Damages for loss of expectation of Fife. Prat 


In an action by the father, -as personal ‘representative, for 
damages for loss of expectation of life of his daughter aged three 
the jury awarded £1,000. ‘On appeal, ; 


H eld, the net result of the cases is that it is left to thé appre- 
cidtion of the jury to fix a figuré and the amount to be given’ 
shduld be strictly reasdnable and if it errs at all it-should err on 
the” low side. The damages recoverable by the persone, presea 
tative is'not reduced By the death of the victim. espet 


AE E 


` 





Kerarry v, PATTINSON, (1939). 1 K.B. 471.. 


. Tort—Conversion—Plainisf s bees escaping into edat 
garden—-Plainisff’s right to Lee A ee PANE em 
for conversion—Sustainabiity , ʻi 

Plaintiff's bees escaped: into `defendant’s land: ae defendant 
tefused the plaintiff entry on his land for recovering the bees. The 
bees were lost.’ In a claim’ for the value of the bees lost, > - - 


Held, bees are feroe naturae. When hived they are taken into 
disposition of the dwner and became his ‘property ‘and remain’ his 
property, so long ‘as they. are’ invhis sight’ and he has legal power to 
pursue them.” When the bees escape from plaimtiff’s land the right 
to. follow ceases and until hived again, cannot be considered to he 
anybody’s chattel. Therefore no action can be‘ maintained for 
conversion, : Sy 





Hipernian Bang, Lrp. yý. Gysin and Hanson, (1939) T K.B. 
483. A i 5 TA 4 


Bill of exchange—Payable threc months after daie to order 
of payee only—“Not megonatles written across—Effect ow negos 
tiability. 


The bill was drawn by the Irish Gite Co., Ltd., upon and 
accepted by the defendants payable at Barclay’s Bank. The bill 
provided that three months after date to the order of the ‘Irish 
Casing Co., Ltd., only, the sum of £500 effective value received 
shall be the sum payable and across it were written the words “not 
negotiable”. The plaintiff claimed as holders for full value. The 
payee owed the acceptor a larger sunt on the due.date which they 
claimed to set off. The bill when presented was dishonoured. | 
The acceptors pleaded that the holders had na Bue to. sue as the 
bill: was not negotiable. ae ae ar 


Held, the instrument remains: a’ annegata ‘fostrumént 
drawn by the Irish Casing Co., Ltd, and accepted by the defend- 
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ants but limited as to the effect as: between those two Be and 
it is not transferable, : 


(1938) 2 AILER. 575, afirm, 





J 


Sions v. SUE (1939) 1 K.B. 490. 


. Foreign decree of divorce a nulhty for want of jurisdiction— 
Order for payment of maintenance by, such decree—If enforceable, 
`, Whrere_a decree, whether for dissolution of marriage or for 
nullity is made without jurisdictton an order for maintenance falls 
with the decree. If the main order goes, then any order which is 
merely ancillary to that order should go with it. 





Comen v, Lester (J.), Lro., (1939) 1 KB: 504. 


Moneylenders Act (1927), S. 6—Moneylender—Money lent on 
Security of jewellery deposited—Contract unenforceable owing to 
non-compliance with S. 6 of Moneylenders Act—Borrower's right 
to return of jewellery without- payment. 


Plaintiffs borrowed from defendants who were registered 
moneylenders, on the security of some jewellery which she depo- 
sited with them. The contract and security were unenforceable 
ewing to non-compliance with provisions of s. 6, Moneylenders 
Ack and plaintiff claimed:-a return of the jewellery. 

` Held, the defendants are not entitled to keep the jewellery 
ane enforce payment. A distinction must be drawn between-a con- 
tract which ‘was illegal [as in (1907) 1 Ch. 302] and a case like 
the present where the contract is unenforceable. 





Dann v. Hamitton, (1939) 1 K.B. 509. 
Negligence—Consent—When and how far a defence. 


` Plaintiff voluntarily became a non-paying passenger in a car 
and even after knowledge that the driver was not sober-and in 
spite of opportunities to get down continued to travel in the car. 
In an accident that followed the driver was killed and the plaintiff 
injured:- In a claim for damages by the plaintiff against the widow 
of a diver under Law Reform S E Act, 
$9 


Hi zid that the plaintiff did not impliedly consent to or Jaw 
the. driver from liability for any subsequent negligenes on his par 
anes the plaintiff might suffer harm. : 





if Tue Norpsorc, (1939) P. 121.. 


Converston—Shipowner and consignee—Consignee taking” 
delwery of goats in excess of what was covered by bills of a 
If shipowner can claim value of the goods over-delivered. - 
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Consignees under 11 bills of lading claimed against shipowners 
for short delivery of timber under 4 bills of lading. The ship- 
owners counter-claimed the value of 362 pieces of timber not cover- 
ed by the 11 bills of lading delivered to the consignees, 


Held, consignees were not liable to shipowners in tort for con- 
version. As between shipowner and consignee whether by impli- 
cation of law or by way of inference from facts, the acceptance by 
the latter of the over-plus of itself does not give the shipowner 
a ‘right to anything more than the payment of additional freight. 





Buss v. Buss, (1939) P. 142. 

` Dworce—Désertion—Pendency of previous petition for- divorce 
Efect on desertion. 

It is impossible for a wife to allege that desertion continues 
dunng the period in which she herself is presenting a petition for 
dissolution on the charge of adultery. 





 GiIBBs- Smits v. Gisss-SMira, (1939) P. 170. 


-` Desertion—Unserved petition for divorce—If suspends period 
af ‘desertion. 


‘There was desertion by the husband from July,-1932, subject: 
only to the fact that on 27—8—1935 the wife filed a petition for 
divorce. The petition was mot served and dismissed on 1—7—1938 
on the wife’s application. The question was whether or not the. 
filing of that petition had the effect of suspending the desertion for 
three years which would otherwise have been completed. 

Held, distinguishing Marthews v. Marthews, (1938) 4 All. E. 
R. 377 and Walton v. Walton, (1938) 4 AILE.R. 382, the mere 
filing of a petition not followed by service does not suspend the 
obligation between the spouses to cohabit and therefore it had not 
interrupted the desertion. 





_JACKSON v. JACKSON OTHERWISE Prupom, (1939) P. 172. | 


Matrimonial Causes Act, 1937, S. 7—Respondent alleged to 
have been pregnant at the time of marriage not by the petitioner— 
Husband if precluded from giving evidence as ta nom-access before 
marriage. 

In a petition for decree of nullity alleging that the wife was 
pregnant at the time of the marriage by a person other than the 
petitioner, 

Held, the husband may give evidence that he was not the etak 
of a child conceived before marriage. 


Rule in Russel v. Russel, (1924) A.C. 687, not applicable. . 
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JOTTINGS. AND CUTTINGS. 


Our Young Judges. —“It is an unfortunate habit of Aio: 
Generals”, Sir Edward, Clarke once jocularly observed at an annual 
meeting of the Bar, “to continue to fill for some time the place to 
which they had been appointed. All good Attorney-Generals, when 
they died officially, went either to the House of Lords or the Appeal 
Court.” But they delayed going there.” 


. i 
Now the Law Officers have good cause for the delay. I know, 

not whether you have observed it, but from the Law Lords down- 
wards our superior judges are remarkably if not phenomenally 
young; there is not what you would call an old man amongst them. 
Not often im our island history has there been a time when a dis- 
appointed but reasonable man could not legitimately’ jeer at the 
senility, deafness or other doddering symptoms of at least ane member 
of the highest judicial tribunal. But look at it now. The oldest in 
years of the Law Lords are Lords Romer and Atkin, very youthful 
people, aged 72 and 71 respectively, and the average age of the seven 
no more than 67. Humphreys, J., is the only one in the K.B., who has 
attained the age of 70—he is only 71. Asquith, J., is a stripling of 48. 
Not one of the L.Js. has 70 summers to his credit; Crossman, J., eldest 
of the Chancery Division, is only 68, seven years more ‘than ‘his 
nearest contemporary, Bennett, J. The President of the P.D. and A. 
Division is less than 60, and the oldest Judge in his Division isa young 
fellow of 63, Henn Collins, J. Tay nothing of Hodson, J., aged 43, 
years.+L.J., 1939, p. 239. 24 





Pre-War Appointmenis.—As touching appointments and pro- 
motions, I have before me an announcement made in March ‘in the 
fourth year before the last war, as follows: “The King has been 
pleased to confer the dignity of a Baron of the United Kingdom upon 
the Right Hon. Sir John Charles Bigham, on the occasion of his 
resignation of the position of President of the Probate, Divorce and 
Admiralty Division of the High Court of Justice. His Majesty has 
also been pleased to approve the appointment of Sir Samuel Thomas 
Evans, K.C., to be President of the Probate, Divorce and Admiralty 
Division in the place of the Right Hon. Sir John Charles Bigham. 
The King has further been pleased to approve the appointment of 
Mr. Rufus Daniel Isaacs, K.C., to be Solicitor-General, in place of 
Sir Samuel Thomas Evans, K.C.” 

- Therein are two examples of rapid transition or promotion which 
surprised the Bar of that day. Sir John, who became Lord Mersey, 
had been only a short time in the President’s seat, According to a 
legal correspondent of that day he “had only just settled himself 
comfortably in his new saddle, and, to go on with, le was not ripe 
for a peerage, inasmuch as he had not served the 15 years which 
entitles an ex-judge to a pension’ - He had been appointed Judge 
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of the Q.B.D. in 1897, after sitting for two years as M.P. for the 
Exchange Division of Liverpool, and “he did a great deal of useful 
work in the Commercial Court and in the Railway and Canal Com- 
mission. Though there were those who criticised the rapidity of his 
methods, nobody was surprised when, shortly before the resignation 
of Sir Gorell Barnes, he was invited to sit in the Court:of Appeal as 
the temporary colleague of the Lords Justices”.—L J., 1939, p. 239. 





When Lord Reading Recame S.G.—‘“But when Sir John 
Bigham succeeded to the Presidency”, it was written, “the profession 
was frankly astonished. His experience and his temperament did 
not appear to qualify him for his new position. During the short 
time he has sat in the P.D. and A. Division he has, however, proved 
himself strong, adaptable and a man of strong common sense”. His 
retirement was due to ill-health, and on that ground he received the 
full judicial pension. 


‘The promotion of Sir Samuel Evans to the Presidency was 
regarded as more remarkable. “A first-rate Parliamentarian, he was 
never in that charmed circle of advocates, one or all of whom are 
retained when a cause celebre is in the making. Such London business 
as he had in the Courts was mostly in connection with labour disputes, 
trades unions and the like work, that is to say, of Welsh origin. Had 
it been necessary ‘for him to return to the Bar he would doubtless 
have figured in the society and sensational cases that the public 
loves ; most law officers do so. But he would have had to win his 
spurs. And he will have to win them in the Probate, Divorce and 
Admiralty Division, for he knows as little of divorce as did Sir John 
Bigham, and as little of Admiralty as did Sir Bargrave Deane”. 


Over the promotion of Mr. Rufus Isaacs there was “nothing but 
rejoicing. For many years he has held a unique position at the Bar. 
With none of the glory which hedges a former law officer, he has 
more than held his own with all comers, and his professional income 
has probably been larger than that of any practitioner of modern times. 
As a forensic speaker and as the arguer of a point of law he has no 
superior; and there is no branch of litigation with which he is not 
familiar”. —L Jy 1939, p. 240. 





Juries must be True—Not the legal knowledge of Sir Gerald 
Dodson nor the intent of the words used by him in directing the 
jury in the case of R. v. Mills was the reason why the conviction in 
that case was quashed in the Court of Criminal Appeal. As the 
L.C.J. observed, there could be no doubt as to what the Recorder 
intended to convey to the jury, but he “had used one or two perilous 
phrases which might conceivably have caused some members -bf the 
jury to incline their minds to a wrong view”. That judgment of 
Lord Hewart and his observations on the Importance of Real Agree- 
ment among Jurors will rank amongst’ others of his judgments as 
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‘one of the classics of our legal literature: a'great principle greatly 
expressed. He said, inter alia. “It is fundamental that a jury 
should not be led, from a desire to acquiesce, or to avoid eccentricity, 
or to save time and trouble, to represent themselves as holding a view 
which they do not hold. Their verdict must be a true verdict given 
according to the evidence; not an untrue verdict according tó 
someone’s actual or -supposed convenience”. 


Good stuff and true; indicating how the judicial words should 
be safe and sound and free from peril in any direction to any jury. 
But what worlds of speculation are left open as to how juries, 
however well-directed, do so often return a unanimous verdict. Can 
12 men, or a mixed company of 12 men and women, ever or often 
agree about anything? There is a general feeling or belief that the 
twelfth man, or may be the eleventh and twelfth members, are rarely 
convinced, and that if the moral suasion of the majority were not 
overwhelming in its persuasiveness, re-trials would be far more 
numerous than they are. Still, that is matter for the jury, and we 
may not peep at the secret process whereby unanimity is so oft 
achieved.—LJ., 1939, p. 240. 





Agreement and Feeding of Jurors in Olden Times.—When the 
12 jury members of to-day are unable to agree upon their verdict 
they are discharged with no greater penalty than a sarcastic remark 
from the learned Judge. It was not ever thus. Time was when a 
refractory juryman was committed to prison and the verdict of the 
11 was taken. It was in the reign of King Edward-III that the 
judges decided that a majority verdict was a nullity, and recom- 
mended that the judges of assize should carry the jury about with 
them in a cart till they should agree. 

The rule that jurors should go without meat or drink until a 
verdict was given is of remote antiquity; but in Tudor times it-was 
relaxed to the extent that if a juror became faint for lack of food he 
might, by the assent of the justices, “have meat and drink and also 
such other things as may be necessary for him; and his fellows also, 
at their own costs, or at the indifferent costs of the parties, if they 
so agree, or by the assent of the justices, may both eat and drink”, 
By this means the spectacle, maddening to the starving 11, of a 
twelfth juror enjoying his victuals, was avoided. 


In the days of Queen Elizabeth, according to Smith’s TA 
wealth, it was usual for the successful party to entertain the jury 
after the verdict had been recorded. “The party with whom they 
have given their sentence giveth the Enquest a dinner that day most 
commonly, and this is all they have for their labour”.—L.J., 1939, 


p. 240. 


a 


Concerning Fees.—A story ‘has come down tq us from a pad 
generation of an old:member of. the Profession who, when a friend, 
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commented-on the fact that he appeared to own a véry large number 
of cats, explained that the reason was that he liked everything of 
the fe(e)line species. The joke may not have been very subtle, but 
it is a good-natured jest at the supposed penchant for fees which is 
said to be one of the characteristics of the legal Profession, but by no 
means confined to it. Milton, it may be remembered, in his Tractate 
on Education, comments severely on this failing, as he would call it, 
of lawyers by referring to those who are allured “to the trade of Law, 
grounding their purposes not on the prudent and heavenly contem- 
plation of justice and equity which was never taught them, but on 
the promising and pleasing thoughts of litigious terms, fat contentions, 
and flowing fees”. To be sure the great Puritan poet administered 
his reproofs all round, but this one, with its mouth-filling phrases, 
has every now and again been thrown at the heads of our Profession 
as marking them out as mercenary beyond others. As we all know. 
the love of fees, fat or lean—usually the latter in fact come—has 
been no monopoly of the legal Profession, but at the same time the 
subject of lawyers’ remuneration at different epochs is one of 
considerable interest, and has engaged the attention of several of the 
older writers—Foss, among others, in his stately row of volumes, and 
John Cordy Jeaffreson, himself a member of the Bar, in his interesting 
work, A Book about Lawyers published some seventy years ago, 
but still making pleasant reading. —L.T., 1939, p. 233. ` 





Variations in Money Value.—With regard to lawyers’ fees, as 
with everything else, they were paid in the old days on a scale very 
different from that in more recent times owing to the divergent value 
of money prevailing. To take an example, we read that in the year, 
1500 the Corporation of Canterbury paid for advice regarding their 
civic interests 3s. 4d. to each of three serjeants, and 6s. 8d. to the 
Recorder of London as a retaining fee. In 1505 the Goldsmiths’ 
Company paid Serjeant Wood a fee of 10s., and apparently this was 
regarded as a fairly reasonable fee at that date. According to 
one writer it was customary during the sixteenth century for clients 
to provide food and drink as well as fees for their counsel. Foss 
preserves the following items from an old bill of costs: “For a 
breakfast at Westminster spent on our counsel, 1s. 6d.”; and 
“To another time for boat hire in and out, and a breakfast for two 
days, 1s. 6d.” Breakfasts were obviously very moderate in price in 
those far-off days, a fact which is also borne out by an entry in the 
parish books of St. Margarets, Westminster, which contain this 
item: “Also paid to Roger Fylpott, learned in the law, for his 
counsel given, 3s. 8d., with 4d. for his dinner.”——L.T., 1939, p. 233. 





An Upward Tendency.-In the reign of Elizabeth it is said that 
there was a tendency for counsel’s fees to be paid on a more generous 
scale than those paid during the reign of her father, but the mse wag 
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by no means extravagant. A fee of 20s. was more generally paid 
than theretofore, but even under the Virgin Queen ròs. was not 
thought too small a sum for an opinion given by the Solicitor-General ; 
and, indeed, this was still a very common fee, a circumstance which 
led to the saying that “a barrister is like Balaam’s ass, only speaking 
when he sees the angel”, the angel being the name popularly given to 
the coin of ros., from the fact thtt it showed Michael piercing the 
dragon. A little later the Chancery practitioners were encouraged 
by an ordinance passed by the Lords Commissioners regulating the 
conduct of suits and the payments to Masters, counsel and solicitors, 
which, inter alia, provided that on the hearing of a cause utter barris- 
ters should receive £1 fees, whilst the Lord Protector’s counsel and 
Serjeants-at-Law should be paid £2 fees—L.T., 1939, p. 233. 





Bacon’s Income.—When Bacon was Attorney-General, a post 
which yielded him the small salary of £81 6s. 8d., he is said to have 
made no less than £6,000, the greater part consisting of fees paid to 
him for attending to the King’s business. “I shall now”, he wrote 
to the King, “again make oblation to your Majesty—first of my heart, 
then of my service; thirdly, of my place of Attorney, which I think 
is honestly worth £6,000 per annum; and, fourthly, of my place in 
the Star Chamber, which is worth £1,600 per annum, and with the 
favour and countenance of a Chancellor, much more”. Bacon’s con- 
temporary, Coke, is said to have made a still larger income during his 
tenure of the post of Attorney-General, the fees drawn by him during 
one year reaching no less a figure than £7,000. It will, of course, be 
remembered that at that time, and, indeed, till comparatively recent 
days, the law officers were not debarred, as they are now, from acting 
for private litigants, and the mere fact that they were law officers 
gave them a status in the opinion of litigants which otherwise they 
might not have enjoyed. At all events for many centuries the 
Attorney-General and the Solicitor-General made large incomes when 
their official salaries and their private practice were conjoined.— 
LT., 1939, p. 233. 


Lord Eldon’'s Receipts. —"When I was called to the Bar,” wrote 
that eminent lawyer, ““Bessie—his wife—and I thought all our troubles 
were over, business was to pour in, and we were to be rich almost 
immediately. So I made a bargain with her that during the following 
year all the money I should receive in the first eleven months should be 
mine, and whatever I should get in the twelfth month should be 
hers. That was our agreement, and how do you think it turned out? 
In the twelfth month I received half-a-guinea—eighteen pence went 
for charity, and Bessie got nine shillings. In the other eleven months 
I got not one shilling.” This picturesque story would appear to have 
had little to support its accuracy save the language of the future 
Chancellor -himself,.and it was-not borne out by a letter written by 
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his brother William, afterwards Lord Stowell, who told his other 
brother in the same year that the future Lord Elden after his call 
to the Bar “seems highly pleased with his circuit success. I hope it is 
only the beginning of future triumphs. All appearances speak 
strongly in his favour”. In 1786, that is, ten years after his call, his 
fee book showed the receipt of no less than £6,833 7s., and in the 
following years this sum was greatly increased, in 1797 reaching 
£10,557, and even that had been exceeded in one or two of the 
intervening years.—L.T., 1939, p. 234. 





Murray and His Retainer. —Lawyers are generally credited, or 
should we rather say debited, with looking after their fees with a 
keen scrutiny, but that they are also disinterested has been established 
time and again. One conspicuous instance is furnished by the career 
at the Bar of William Murray, whom we best remember by his 
judicial title of Lord Mansfield. It is said that he numbered among 
his clients that very notable lady, Sarah, Duchess of Marlborough, 
who had various suits going on in the Court of Chancery relating to 
the trusts or her husband’s will. Murray was to be briefed, and the 
Duchess, desirous of stimulating his zeal in her favour, sent him a 
general retainer with a 1,000 guineas. Immediately he returned 995 
guineas with an intimation that the “professional fee, with a general 
retainer, could neither be less nor more than 5 guineas.” It is said 
that she was a very troublesome client, calling at his chambers at 
very unseasonable hours, so it would seem he had to work very hard 
for the fees sent him on her behalf. But this we may say of him, as 
of his successors in leading practice at the Bar, that they always gave 
of their best to those for whom they were instructed. Even small 
fees have evoked sturdy forensic energy. A generation ago a member 
of the junior Bar was so noted for his opulent style of oratory and 
for the vigour of his advocacy as to call forth the opinion of one 
of his contemporaries that he would “tear up the floor for three 
and one”.—L.T., 1939, p. 234. ' 


Westminster Hall—The striking and impressive scene in 
Westminster Hall last week, when the President of the French 
Republic and the members of the two Houses of Parliament exchanged 
the heartiest of greetings within its historic walls, thus demonstrated 
once again the solidarity of the entente between France and England, 
especially in these days of anxiety in international relationships. The 
meeting could have had no fitter setting than in the venerable hall 
which, by its impressive stateliness, symbolises the basis of all well- 
ordered society—law and order. To lawyers in particular the scene 
must have revived memories of the days when the hall was the very 
centre of the legal life of the nation. It was the scene of many 
historic trials, among others that of Waren Hastings, a circumstance 
which afforded Macaulay the opportunity of embodying in his famous 
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essay a purple patch descriptive of the wealth of memories that 
cluster round its walls. But, apart from these great historic occasions, 
lawyers like to recall the Hall as the very hub of their professional 
life. Its interior must have had an inviting appearance in the old 
days with its crowds walking up and down, eager to witness the trial 
of cases in the adjoining courts. Especially on the opening of term 
it must have presented a particularly animated spectacle. We are 
told that to receive the judges at the opening of term the Serjeants 
took up their position on the west side of the hall immediately before 
their court. There, standing in single file, with their faces towards 
the east wall, they awaited the arrival of the judges, first the Lord 
Chancellor and then the others in order of seniority. On coming up 
to the Serjeants the Chancellor shook each of them by the hand, 
saying, as he did so, “How d’ye do, brother? I wish you a good 
term.” Having thus greeted each wearer of the coif, his lordship, 
attended by his officers, passed on to the Chancery at the southern 
end of the hall. In like manner each judge greeted each Serjeant, 
and then passed each to his own court. It would appear also that 
at one time a brisk business was carried on in the hall by the 
sempstresses who manufactured bands and cuffs, lace ruffles and lawn 
kerchiefs for the grave counsellors and the young gallants of the 
Inns of Court. The great hall of the present Law Courts, impressive 
though it is in some respects, is, after all, a poor substitute for the 
ancient and historic hall at Westminster, which filled so dignified 
a place in the legal life of London. As one writer some years ago 
pointed out, when he visited the Law Courts hall, it appeared to be 
tenanted only by one messenger boy. A change, indeed, from the 
animation which we associate with Westminster Hall}-S.J., 1939, 
p- 245. 

Judicial Committee of the Privy Council: Preparation of Cases. 
—On Monday, Lord Atkin, when presiding over the First Division 
of the Judicial Committee of the Privy Council, made reference to 
the importance of the correct preparation of cases in appeals to the 
Board. Attention was drawn to Rule 63 of the Judicial Com- 
mittee Rules, 1923, which provides that the case shall consist of 
paragraphs numbered consecutively and shall state, as concisely as 
possible, the circumstances out of which the appeal arises, the con- 
tentions to be urged by the party lodging the same, and the reasons 
of appeal. According to the note on the matter in The Times, the 
learned lord said it was very important that appellants should 
remember what the rule was. Their Lordships attached considerable 
importance to those cases, and they expected to have them prepared 
in accordance with the rules so as to give their Lordships the 
necessary assistance—S.J., 1939, p. 245. 





Sauce for the Gander—An ex-convict, turned Sunday news- 
paper journalist, recently made a striking contribution to the contro 
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versy about the abolition of flogging “in the name of the lash-tortured 
thousands.” He suggested that the six judges who advocate the 
“medieval cruelty” of the “cat” should try three strokes each, 
magnanimously declaring that if they consented he would take 
seventy-two. The picturesqueness of the ceremony, presumably to 
take place in the Central Hall of the Royal Courts of Justice, would 
eclipse the occasion when Henry II did penance under the lash at Can- 
terbury. It might be made an annual affair. Still, despite the 
satisfying poetic justice of seeing a gunnerhoist with his own petard, 
one may doubt whether it is practical or necessary to demand that no 
surgeon should be allowed to perform an operation until he has had 
a limb or so amputated or that airmen should begin by blowing 
themselves up with their own bombs.—S.J., 1939, p. 274. 





Experiment in Pumshment.—Still the idea is not altogether 
new. Mr. Justice Day at Leeds once took a spell on the treadmill 
and found it so trying that he afterwards said to the warder: “If 
it is your custom to carry your duty so far as this, I shall have to 
reduce my sentences.” A few years ago a newly appointed 
Pittsburgh judge sent himself to prison for three days so as to learn 
the environment and general routine of a gaol. There is a tradition 
at one of the great Jesuit schools that a former lawyer, on being 
appointed to the staff after abandoning his profession for the 
priesthood, insisted on receiving several strokes of the “ferula” (an 
instrument of punishment applied to the hands of the boys) so as to 
enable him to estimate its severity. Sir Miles Fleetwood, Recorder 
of London in the time of James I, once involuntarily went through 
the experience of awaiting immediate execution, for some 
highwaymen waylaid him near Tyburn as he was riding down to 
Buckinghamshire, tied his hands behind him and left him with a 
halter suspended from the gallows fast round his neck, so that if his 
horse had moved he would have been hanged, but fortunately the 
faithful beast stood still—S.J., 1939, p. 274. 


BOOK REVIEWS. 


THE Cope oF CRIMINAL Procepure, by Mr. S. Ranganadha 
Aiyar, Advocate, Madras High Court. Sixth Edition. Price Rs. 20, 
Postage Extra. 


We acknowledge with pleasure the receipt of this new edition of 
“The Code of Criminal Procedure” by Mr. S. Ranganadha Aiyar. The 
present edition has been revised on the same lines as the previous 
editions. In some places the book has been re-written in the light 
of the more recent decisions under the Code. All the amendments 
up-to-date have been incorporated including those made by the Gov- 
ernment of India (Adaptation of Indian Laws) Order, 1937. A bare 
text of the Code has also been printed in the beginning of the book 
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for ready reference. The case-law has been brought down to 
March, 1939. The cross references to the All India Reporter, which 
is a new feature of this edition, will be found very useful by the 
practitioner. We have no doubt that this edition will fully maintain 
the reputation of its predecessors as a recognised text-book on 
the subject. 





FEDERATION versus Freepom, by B. R. Ambedkar, M.A., P.H.D., 
DSC, M.LA, J.P, Barrister-at-Law, Price Re. 1. Published by 
Messrs. R. K. Tatris, at Shree Laxmi Narayan Press, 364, 
Thakurdwar, Bombay 2. 


Under the auspices of the Gokhale Institute of Politics and 
Economics, Dr. Ambedkar delivered an address on 29th January, 
1939, the contents of which have been published in the form of a 
tract. Nothing is more of topical interest than the Government of 
India Act, 1935, for one who wishes to speak on any constitutional 
problem connected with India to-day. Apart from the merit of 
selection of a subject like this, the address, coming as it does from 
one, who was a delegate to the Round Table Conference, the 
outcome of whose efforts was the Government of India Act itself, 
cannot fail to attract sufficient attention from lawyers and politicians. 

The structure of the Federal scheme as envisaged in the Govern- 
ment of India Act has received the best scrutiny from the author, 
and there can be no two opinions as to the thorough familiarity with 
the subject that the entire address discloses. The defects of the Act 
pertaining to the All-India Federation are mainly dwelt upon in a 
short compass. As regards the utter impracticability of a Federal 
scheme as conceived by the Act, the scathing criticism found in these 
pages will convince any reader of the futility of such a scheme and 
the frustration of hopes entertained by politicians and statesmen 
engaged in the fight for our freedom, not to speak of the bewilder- 
ment of students of Constitutional Law at the strange type of a 
federation without either precedent or prevision. While we 
appreciate the strong case made out against an All-India Federation 
necessarily including some of the backward States also, which would 
mean, according to the author, a permanent devitalising influence 
upon our freedom, there has been no real solution mentioned, except 
the statement that “the wisest course seems to me that leaving the 
states where they are, British India should proceed on its own 
evolution and Federation for itself” (p. 144). How far such a view 
will commend itself to the maturer statesmen of this country, we 
feel grave doubts about. But at the same time, one feels some 
justification in the point of view urged by the author for the reten- 
tion of such of the states in whose case, by meagure of area and 
revenue the position to provide a decent state of administration is 
ensured, and for the abolition of the rest that have very negligible 
resources at their command, Indeed, he supports the proposal for 
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the creation of new Provinces with the dismembered units and 
remnants of such states, which prove an obstacle in the way of a 
real Indian Federation. The many other handicaps for an efficient 
working of the Federation are enumerated in every one of the ten 
chapters composing the address. 


The address, on the whole, contains vigorous thinking and 
plain speaking. But strangely enough the author is betrayed into 
bitternesses born of his own personal differences in politics. His 
references to the Congress and its accredited leader Mahatma Gandhi 
are not free from prejudices. For instance, the sentence “No man 
has brought greater disasters to the interests of India than did 
Mr. Gandhi at the Round Table Conference” (p. 151), and the 
statement that “it is surprising that congressmen should have become 
so enamoured of the prospect of seizing political power that their 
demands against the British Government did not even contain a 
declaration from the British Government in this behalf” (p. 113), are 
not only not convincing but may even detract us from a correct 
estimate of an otherwise able criticism of the Government of 
India Act. 

We cannot close this small volume without a feeling of thank- 
fulness to the author for his clear enunciation of the outlines of the 
Federal Scheme in the Act and his relevant comments on the 
baffling anomalies contained in some of the sections. ~ 





Tae Law or PusLic Hearta tv Mapras Province, by 
Mr. C. V. Naidu, Advocate, Madras High Court (ist Edition). 
Published by Rajeswari & Co., Tiruvallur (M. & S.M.Ry.). Price 
Rs. 5 net. 


The Madras Public Health Act which has recently been passed 
by the Madras Legislature is a comprehensive enactment of a 
beneficial nature dealing with all aspects of public health The 
subject of the enactment has been under the consideration of the 
Government and its advisers for several years and its provisions have 
been scrutinized and revised by the Director of Public Health 
Though it was originally proposed only to make suitable additions 
and amendments in this behalf in the Madras City Municipal Act, 
the Madras District Municipalities Act and the Madras Local 
Boards Act, that idea was subsequently dropped and a comprehensive 
enactment dealing with all aspects of public health has been under- 
taken and passed. Mr. C. V. Naidu who is already familiar to us 
as the author of the Law of Madras Local Boards and the commen- 
taries on the Indian Elections Offences and Inquiries Act has brought 
out a commentary on this Act which is not only explanatory of its 
provisions but also analytical and critical in its nature. He has also 
dealt with the Madras Prevention of Adulteration Act and the Public 
Places Resort Act and also- given the rules made thereunder.. We 
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have no doubt that the commentary will be found useful for all those 
who have to deal with the subject. 





Tue Mapras Pusric Heata Acr (Act III of 1939), by 
Mr. C. R Krishna Rao, B.A., B.L., Advocate, Madras and Reporter, 
“All India Reporter”. Published by V. S. N. Chari & Co., Madras. 
Price Rs. 2. - 


This attractive little book gives the provisions of the Madras 
Public Health Act with notes under the sections and the corresponding 
references to the other enactments on which the sections are based. 
The notes under the sections which are brief, explain the principle 
underlying the sections and.give other useful information leading to 
a correct understanding of the sections. Important English and 
Indian decisions bearing on the analogous provisions of other similar 
enactments are also given and their applicability to the provisions of 
the Act has been considered. As the enactment is a recent one, there 
can be no case-law under it to elucidate its provisions. The learned 
author has therefore reproduced the statements of objects of the bill 
and the Select Committee’s Report which will throw considerable 
light on the provisions of the Act though they may not be useful in a 
Court of Law for construing the enactment. We believe that the 
book will be found useful for all those having to deal with the subject. 





Tse Caup Marriace Restraint Act, by Messrs. Tek Chand, 
M.A., B.C.L. (Oxon), Barrister-at-Law, Advocate, High, Court, 
Lahore and H. L. Sarin, Advocate, High Court, Lahore. Published 
by The Eastern Law House, Calcutta. Price Rs. 2-8. 


This piece of legislation evoked a great deal of controversy at 
the time of its first enactment in 1929 but the provisions of the Act 
have come to stay and they have still further been tightened by pro- 
viding for remedies in Civil Courts against the infringement of its 
provisions and by penalising marriages celebrated outside the terri- 
torial limits of British India by the provisions of the amending Acts 
of 1938. The book under review has incorporated the amendments 
and noticed all the cases bearing upon the enactment up-to-date. He 
has also made suggestions for further legislation towards the end of 
the introduction to this book, the first of which is to declare marriages 
in contravention of the Act invalid. This aspect of the matter was 
considered fully in 1929 and it was realised that the consequence of 
rendering such marriages are invalid would be disastrous both from 
the legal and social point of view. We are not sure that in repeating 
that suggestion the learned authors’ enthusiasm has not overrun 
their discretion. 

` THE INDIAN Income-Tax Act (AS AMENDED BY Act VII oF 
1939), by M. B. R. Jain (II Edition), 1939. Published by The 
Income-tax Law Publishing, House, Delhi. Price-Rs. 10. 
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The Income-tax Law in this country has been recast by the 
recent amending Act which has introduced sweeping changes in 
very material respects that the learned author has found it necessary 
to bring out a second edition of his book within two years of the first. 
The recent amendments embody many of the suggestions made by 
the Expert Committee appointed by the Government of India to 
enquire into and report on the working of the Income-tax Law. The 
learned author has noticed the changes effected in the Act and their 
effect. He has deleted references to the decisions which have become 
obsolete by reason of the amendments but has retained those which 
have still validity. He has also given extracts from the Enquiry 
Committee’s report and the proceedings of the legislature which will 
be found useful. We have every hope that this commentary on the 
Indian Income-tax Act as amended up-to-date will be found useful 
by all those having to do with the Income-tax Law and practice. 





THe Provincia, INsoLvency Act, by Rameshwardial, B.A. 
(Hons.), LL.B., P.C.S., with a Foreword by The Hon’ble Mr. 
Justice J. H. Monroe, High Court, Lahore. Published by University 
Book Agency, Law Publishers, Kutchery Road, Lahore. First 
Edition. Price Rs. 9. 

This is the latest commentary on the Provincial Insolvency Act, 
an enactment in which there is an ever increasing mass of the case- 
law. The growth of case-law under the Act may be judged from 
the number of cases included in the addenda of the work which give 
the cases that appeared since the book went to print. An up-to-date 
commentary on such an enactment is therefore particularly useful. 
The notes under the sections are full and no case of any importance 
has been omitted. The rules made by the various High Courts under 
the Act are given towards the end of the book. There is also a 
comparative table at the opening of the book which indicates the 
corresponding sections of the previous Provincial Insolvency Act, 
the Presidency Towns Insolvency Act and the English Bankruptcy 
Acts. The Index at the end is exhaustive. From what has been 
said by us, it will be agreed that the book will be found useful to all 
those having to deal with the subject. 





Tue Law or Crvi APPEAL AND Revision, by K. N. Bhaumik, 
B.L. Published by Messrs. Eastern Law House Calcutta, 1939. 
Price Rs. 5. 

In this book the learned author has dealt with all the points of 
law and practice which are likely to arise on the subjects of Civil 
Appeals and Revisions. They are all scattered in a number of enact- 
ments and decisions. The relevant provisions of the Civil Procedure 
Code are given in the opening with the local amendments if any. 
Then the subject is dealt with in the various chapters in their natural 

V 


168 ‘THE. MADRAS LAW JOURNAL. [1939 


order and not by way of commentaries to the enactments. Each 
chapter deals with a distinct subject in all its aspects. The relevant 
decisions are all noticed and considered fully in their proper places 
with appropriate marginal references. At the end are given the 
Appellate Side Rules of the several High Courts and the Letters 
Patent, the Rules of the Federal Court and the forms. The book will 
be found useful in solving many of the difficult questions which are 
likely to arise in civil appeals and revisions. We hope that the 
learning contained in the book will be largely availed of by the bench 
and the bar. 


[END oF VoLuME] 


THE 
MADRAS LAW JOURNAL. 


1] | JANUARY [1939 





RETIREMENT OF JUSTICE Sm C. MADHAVAN NAIR. 


Sir C. Madhavan Nair has retired after a distinguished 
career in various exalted offices in the Bar and on the Bench. 
He joined the Madras Bar at a time when the great giants like 
the late Sir V. Bashyam Aiyangar, Sir C. Sankaran Nair, 
V. Krishnaswami Aiyar and P. R. Sundaram .Aiyar were in 
active life and had their stimulating examples before him for 
learning and industry. From the very beginning he conceived 
a high sense of duty and this served him well in every walk 
of life. Our esteemed Advocate-General has, in his felicitous 
farewell speech the other day, borne ample testimony to his 
splendid work a3 a Professor of Law in the Madras Law Col- 
lege. Amidst the arduous professional workat the Bar he found 
time to discharge the duties as an Assistant Editor of the 
Madras: Series of Indian Law Reports. His elevation succes- 
sively to the posts of Government Pleader and Advocate- 
General was looked upon with satisfaction by the Bar to which 
he was always well disposed. Since 1924 he has been a Judge 
of the Madras High Court and has acted twice as Chief 
Justice. 

As a Judge, his judgments were always marked by lucidity 
of expression and cogency of reasoning. He dealt fully with 
all the points advanced by the Bar before him whether of fact 
or law. We are sure that his decisions will be continued to be 
read with interest and profit not only for their learning but 
also for the dignity of their diction. He was uniformly cour- 
teous to the Bar and no member of the Bar entered his Court 
or came out of it without a feeling of pleasure and satisfaction. 

This Journal has associations with his family from its 
inception, as his uncle the late Sir C. Sankaran Nair was one 
of its founders, and we have every reason to believe that he was 
always kindly disposed towards us. We wish him a long and 
happy life in his retirement amidst his literary and other 
useful avocations. 
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NOTES OF RECENT CASES. 


Lakshmana Rao, F. Crl. R. C. No. 587 of 1938. 
aist November, 1938. 


Explosives Act (IV of 1884), S. 4—Construction—' Explosive’—If in- 
cludes electric-sparklets. 

The definition of ‘explosive’ in S. 4 of the Explosives Act is wide 
enough to include electric sparklets and the exemption of ‘toy fire 
works’ was removed by the amendment of the rules in 1917. 


B. Fagannadha Das for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


G. S. V. 


Venkataramana Rao, J. S. A. No. ggo of 1934. 
28th November, 1998. 

Evidence Act (I of 1872); — Suit by presumptive reversionsr to declare a 
sals by widow as not binding on reversion—Statement by plaintif reversioner in 
a prior suit as legates—If admussible in this later swit as reversioner—Statement 
in prior sui by widows mother-in-law—Admissible under S. 32 cl. (5) of the 
Endence Act. 

One K died leaving a widow V (1st defendant). X was the 
adopted son of one S. In a suit brought by V against S, the said S made 
a statement to the effect that X was understood to have taken a boy 
N, “son of L, who is a gnati and a cousin brother” of K in adoption. 
Pending the suit S died and the present plaintiff Vi was brought on 
record as legal representative as he was a legatee under a will of S. 
In that suit he adopted the contentions ofS. Later Vi brought this 
present suit as reversioner against V for a declaration that a sale 
deed executed on her behalf by her father was not mnog on him. 
Vi was an heir only as a bandhu. On the question whether there 
were nearer reversioners or not, the question was raised as to whether 
the statement of Vi in the prior suit adopting the statement of $ that 
there was a gnati L was admissible in this suit. 

Held, that the statement by Vi was then made as a legatee and 
that statement will not be admissible in this suit as a presumptive 
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reversioner but the statement of S will be admissible under 8. 32 cl. 
(5) of the Evidence Act. 


V. Govindargjachari and B. Lakshminarayana for Appellant. 


S. V. Venugopalachari for P. C. Parthasarathi Atyangar for Re+ 
pondent. 


G. S. V. —— 


Varadachariar and Appeal No. 25 of 1935. 
Abdur Rakman, F}. 
2gth November, 1998. 


Mesne profts—Hindu law—Widow-—Altenation by—Death of widow 
—Suit for possession by reversioner questioning the alisnation—Alienation 
found invalıd—Conditional decree for possession on payment of binding 
portion of debt—If plaintiff entitled to mesne profits from widow's death or 
only from date of payment. 


A reversioner sued for recovery of possession of perties of 
one L, who died in 1889 leaving behind a widow he died in 
February 1926. The rst defendant is the widow of a brother of S. 
She got the properties from her husband, who in turn had taken 
ion in execution of a foreclosure decree obtained by him 
against her sister (that is $) in O. S. No. 51 of 1903. The case of the 
reversioner was that the document (Ex. V) on foot of which O. S. 
No.51 of 1903 was filed was not binding on the reversioner and there- 
fore the decree also. It was found that the decree in O. S. No. 51 of 
1903 was not binding upon the plaintiff and that there was a debt 
binding on the estate for Rs. goo on the date of Ex. V on which the 
estate was liable to pay a reasonable rate of interest (12 per cent). 
S’s brother took possession in pursuance of the decree in 1905. The 
uestion was raised how far the defendant was entitled to interest on 
e binding portion of the debt; and as for mesne profits, if the 
plaintiff was entitled to mesne profits till the payment was made, 
as the decree is for possession only after payment. 


Held, that after 1905, there is no justification for calculating any 
interest as inst the estate up to the date of the doa denik 
So that on the date of the widow’s death the reversioner would have 
been entitled to demand possession subject to payment of the binding 
debt and interest up to 1905 thereon. As for mesne profits, in the 
case of a reversioner suing for possession on the ground that an 
alienee from the widow has not derived a title binding on the estate, 
the alienee must be treated as being in possession without title from 
the widow’s death and entitled to mesne profits from that date, 
though on account of the law of limitation, the Court can award 
mesne profits only for three years prior to suit. 


I.L.R. 35 Cal. 420, followed. 


LL.R. 41 All. 69, distinguished as an alienation by a Hindu 
father. 


K. Kamsswara Rao and D. Narasa Raju for Appellants. 


B. Somayya for Respondent. 
S. V. V. — 


Varadachariar and G. M. S. A. No. 56 of 1935. 
Abdur Rahman, Fj. 
&th December, 1998. 

Insurance policy—Assignment of—Endorsement, if an absolute present 
transfer—Validuty of transfer—Docres against assets of assured—If policy 
amount assets of daceased—Bonus reserved to be paid to assured—Assets— 
Transfer of Property Act, S. 130—Absoluis transfer—What is. 

K is the widow of K. R. The said K. R. obtained an endowment 
policy in 1927 payable on 5th April, 1932 or on the death of the 
assured earlier. On grd July 1933 the assured assigned the policy by an 
endorsement on the policy itself. This assignment was duly com- 
municated to the insurance company and there registered, though the 
company guarded itself by not admitting the validity of the assignment. 
Foe er ee eee as the 
legal a e of K.R. against the assets K. R. in the 
hands of K. 


The decree-holder claimed to attach this policy as the assets of 
the assured. The endorsement on the policy was as usual and 
as follows :—“In consideration of natural love and affection, I do 
hereby assign the benefit of all moneys to become payable under the 
policy . . . . (reserving to myself the right to receive in cash or 
apply in reduction of premia any bonus that may be declared upon 
such policy from time to time) to my wife and declare that het 
receipt shall be a sufficient discharge to the company for the same, 
provided however that in the event of my wife Pre E me or in 
the event of my surviving the date on which the said policy, if so 
expressed would mature, the benefit of the policy and the right to 
receive moneys thereunder shall revert to me as if this assignment 
had not been made”. 


Held, as the endorsement stated that the assured “doth hereby 
assign the benefit of all moneys, etc. to the wife, it was a complete 
endorsement passing a present interest in it to the assignee during 
his lifetime and not a mere power-of-attorney or a transfer in 


futuro 
; (197) 1 Ch. rand I.L.R. 2 Rang. 388 discussed and distin- 
guish 


The endorsement is a present transfer in favour of the assignee, 
though provision is also made for a reverter to the assignor in certain 
contingencies. The provision for reverter only emphasises the im- 
mediate operativeness of the transfer. 

The transfer is also absolute and valid under S. 130 Transfer 
of Property Act. There is no possibility here of the transferor and 
transferee having fractional rights in the policy amount at one and 
the same time. So long as the transferee’s interest exists, she has the 
whole interest and when the defeasance clause comes into opera- 
tion, the interest of the person who takes under the defeasance 
clause is equally an absolute interest. Bonus is expressly reserved to 
the Dm so that any bonus not applied by the deceased for 
premia during his lifetime will be assets of the deceased. The policy 
amount is not assets of K. R. as it had become the property of K before 
K. R.’s death. 


O. T. G. Nambiar and N. T. K. Nambiar for Appellant. 
P. Govinda Menon for Respondent. 
S. V. V. 





Varadachariar and Appeal No. 82 of 1995. 


Abdur Rahman, JJ. 
goth December, 1998. 

Hindu Law—Trads started a als in a non-trading family—Debts 
incurred for such trade—If not binding on the sons. 

A debt by a Hindu father in connection with a trade started by 
himself, when trade was not the normal occupation of the family, 
cannot be held to be avyavaharika debt so as not to bind the sons, 

I.L.R. 49 Mad. 211 is not in this respect to be deemed to be 
overruled by I.L.R. 54 All. 564. 


P. Satyanarayana Rao for Appellant. 
K. Kotayya for Respondents. 


S. V. V. _— ; 
Varadachanar and A.S. No. 151 and 249 of 1936. 
Abdur Rahman, FF. « 
13th December, 1998. 
Hindu Law— Maintenance—Husband dying ing a will—Will 


ORS Oe E T if can interfere with 

eines i living apart for no justifiable cause— 
Me improper Risin Sor her living apari -If she forfeits her righi aagi 
maintsnance— Maintenance, if can be enforced against a lsgatee from her 
husband. 


Where a person dies leaving behind a widow and a daughter 
and a will under which he has made some provision for the main- 
tenance of the wife and the daughter, the Court’s power to fix a 
reasonable maintenance is not taken away. The provision in the 
will can only be taken as a suggestion made by the husband as to 
what would be a reasonable provision for maintenance. Where 
therefore the Court finds that a provision in the will is inadequate, 
it is within the power of the Court to substitute a more reasonable 
provision. 


Opinion of Cox, J., in 12 C.W.N. 808, approved. 


The question whether a wife who, during her husband’s life- 
time, had lived apart from him without justifiable cause but for no 
improper purpose, forfeits her right to future maintenance for all 
time or is merely prevented from claiming separate maintenance 
during the time that she is living apart and if that claim can be 
enforced against a legatee from the husband left open. 


I.L.R. 31 Mad. 338, approved. 

55 M.L.J. 242 distinguished as a case of arrears of maintenance. 

AIR. 1938 Mad. 914 distinguished as a claim by a daughter- 
in-law against a legatee of her father-in-law’s self-acquired proper- 
ties under a bequest. : 


G. Lakshmanna and P. S. Ramachandra Atgar for Appellants in 
A. S. No. 249 of 1936,and Respondents in A. S. No. 151 of 1996. 


P. V. Rajamannar and K. Subba Rao for Respondents in A. S. No. 
249 of 1936 and Appellants in A. S. No..151 SIGH? 


S. V. V. 
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Lakshmana Rao, J. C. M. P. No. 3412 of 1938. 
ist December, 1938. 


Madras District Municipalities Act (V of 1920), Ss. 12, 49 
and 51—Disqualification of a person under S. 49 (2) (c)—Elec- 
tion as Councillor and Chairman—Petition to set aside election as 
Chairman—Declaration of the other candidate as Chatrman— 
Validity of—Proper procedure. 

A who was disqualified for election as a Councillor under S. 49 
(2) (c) of the District Municipalities Act, was returned as such 
and was later elected as Chairman of the Council by a majority. B 
who contested in the election of Chairman filed a petition before 
the Election Commissioner for a declaration that the election of A 
as Chairman was void and that he was duly elected as Chairman. 
The election of A as Chairman was set aside and B was declared 
duly elected. i 


Held, that a separate petition to set aside the election of A as 
Chairman was unnecessary as under S.12 (4) the Chairman is 
deemed to vacate office on his ceasing to be a Councillor. The 
pelition to the Election Commissioner can be treated as a petition 
to set aside the election of A as a Councillor but a declaration that 
B was the duly elected Chairman cannot be granted in such a 
petition. 

K. S. Jayarama Aiyar, G. Gopalaswami and Yusuf Sail for 
Petitioner. 


T. M. Krishnaswami Aiyar and B. Pocker for Respondent. 
G.S. V. 
Varadachartar and Appeal No. 111 of 1934. 
Abdur Rahman, JJ. 
15th December, 1938. 


Hindu Law—Adoption—Consenl of saptnda—Consent obtain- 
cd on condition that his share in the jomt family should not be 
affected by the adoption—If valid—Consenting sapinda, if can 
question validity of hts consent. 





When a sapinda in giving his consent to an adoption by the 
widow protects himself from loss by stipulating that the adopted 
sou should not claim a share in the joint family property in the 
enjoyment of such sapinda, whether the consent of the sapinda so 
given is to be treated as given from corrupt or improper motives 
or not, it is not open to the consenting sapinda himself to plead in- 
validity of the adoption on that ground. The adopted son having 
changed his status on the faith of the authority conferred on the 
widow io take him in adoption as the result of the sapinda’s 
consent, it is not open to that very sapinda to call in question the 
validity of the consent. The case is analogous to one in which a 
widow representing heiself to have been authorised by her husband 
to make an adoption takes a boy in adoption; and in this class of 
cases itis seitied that the widow will be precluded from question- 
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ing the validity of the adoption made by herself on the representa- 
tion that she had her husband’s authority. 


B. Jagannadha Das for Appellant. 
B. V. Ramonarasu for Respondent. 





S. V.V. 

Madhavan Nair and G. M. P. No. 5016 of 1938 
Stodart, JJ. and 

12th January, 2939. C. R. P. No. 26 of 193% 


Madras Agriculturists Relief Act (IV of 1938), S. 19—Ap- 
plication tmder—Proper Court to entertain, 


The lanation of the expression “Court which passed the 
decree” in S. 20 equally applies to S. 19. The Court contemplated 
in S. 19 is the Court which passed the decree that is the Court of 
first instance. So an application under S. 19 should be made to the 
Couit of first instance. 

P. V. Vallabhacharyulw for Petitioner. 

A. Satyanarayana for Respondent. 

G.S. V. 


Wadsworth, J. S. A. No. 169 of 1935. 
12th January, 1939. 

Insolvency—Swuit on a mortgage by the mortgagee—-Final 
decree for sale—Subsequent adjudication of mortgagor as an 
insolvent—oO ficial Receiver not made party in execution—Execu- 
tion sale and purchase by a stranger in good faith—Subsequent 
sale of the same property by the Official Recetver—Purchaser 
from the Official Receiver gets title to the equity of redemption— 
Civil Procedure Code (V of 1908), O. 21, r. 22—Provincial 
Insolvency Act (V of 1920), S. 51 

Where subsequent to the final decree and order for sale in a 
mortgage suit, the mortgagor is adjudicated as an insolvent, but 
in ignorance of the insolvency, the Official Receiver is not brought 
on the record in execution and the property is sold in execution 
and bought by a bona fide purchaser, he does nol get a good title to 
the equity of redemption as against the Official Receiver or a 
purchaser from him subsequent to the execution sale. 

I.L.R. 42 Cal. 72 and I.L.R. 59 Mad. 461, followed. 


For this purpose, it does not make any difference that the 
decree is a mortgage decree and not a money decree as in the above 
cases. 

32 I.C. 489, followed. 

The fact that the execution purchaser bought the property in 
good faith and without knowledge of the insolvency will not 
protect his purchase under S. 51 (3) of the Provincial Insolvency 
Act, as this provision has reference to a stage prior to the adjudica- 


tion. 
(1938) 1 M.L.J. 471, followed. 
C. A. Seshagiri Sastri for Appellant. 


T. M. Krishnaswamy Aiyar and A. Balasubramanya Aiyar 
for Respondent. 


K.C. — aa 





Wadsworth, J. S. A. No. 235 of 1935. 

16th Janwary, 1939. 

Evidence Act (I of 1872), S. 157—Deed not inter partes— 
Recital of boundary in—Executant of document examined as a 
witness—Admissibility of the recital. 

A recital of a boundary in a document between third parties 
is not ordinarily admissible to prove possession or title against a 
person who is not a party to the document. But when the 
executant of a document not inter partes containing a recital of 
boundary is a witness in a case, the recital of boundary can be let 
in evidence under S.157 of the Evidence Act, as a former state- 
ment corroborating the deposition. The statement that a certain 
person was in possession of the land ona certain boundary is 
a contemporaneous statement regarding the occupation of the land 
in the boundary. 

44 C.L.J. 582, relied on. 

R. Rangachariar for Appellant. 

S. Ramanujachartar for Respondent. 

G. S. V. 
Krishnaswami Aiyangar, J. C. R. P. No. 1436 of 1936. 

19th January, 1939. 

Evidence Act (I of 1872), Ss. 24,25 and 26—Appiicability— 
Inquiry on complaint—Admuission of liability before police officer 
—Admissibility. 

Where a complaint was made before an Inspector of Police 
and in an enquiry made thereon, the defendant was alleged to have 
made an admission of liability to the Police Officer who recorded 
it, the recorded admission is admissible in evidence in a civil suit 
and Ss. 24, 25 and 26 of the Evidence Act are not applicable. 

V.G. Row for Petitioner. 

Respondent not represented. 

G. S. V. 


Varadachariar and Genile, JJ. Appeal No. 128 of 1935. 
23rd January, 1939. 

Transfer of Property Act (IV of 1882), S 53—-Mortgage in 
fraud of creditors—Contemporancous advance—If mortgage good 
to that extent. 

lf a transaction offends S 53 of the Transfer of Property 
Act, it cannot be ordinarily upheld even to the extent to which it 
may be found to be supported by consideration, because, whatever 
may be the importance of the question of consideration, when 
dealing with the question of fact, namely, whether the transaction 

N.R.C. 
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was one that offended S. 53 or not, it has little bearing -once the 
conclusion is reached that the transaction does offend S. 53. An 
exception has however been made in the transferee’s favour in 
cases in which any part of the consideration forthe document 
has been applied in the discharge of pre-existing secured debts, and 
it has been held that the transferee might in such cases be entitled 
to the benefit of the doctrine of subrogation. A distinction is also 
suggested between sales and mortgages and it has been held that 
whereas a sale might have to be wholly set aside if it offends | 
S. 53, a mortgage might be upheld as a valid security to the 
extent of the debt actually due on the date of the mortgage. But 
no case has gone the length of holding that even when there was 
no pre-existing debt, the mere fact that some consideration passed 
under a mortgage which is found to be in fraud of creditors would 
justify the view that the mortgage can be held to bea valid 
security to the extent of the contemporaneous advance. 

46 M.L.J. 125, doubted and distinguished. 

Ch. Raghava Rao for Appellant. 

K. V. Krishnaswami diyar and P. N. Appuswami Aiyar for 
Respondents. 

S- V, V. - 

Varadachariar and Gentle, JJ. Appeal No. 159 of 1935. 

‘ 24th January, 1939. 


Limitation Act (IX of 1908)—Parinership—Acknowledgment 
made by one partner—If sufficient acknowledgment. i 





An acknowledgment made by one partner on whom a demand 
was made, and who held the largest interestin the business and 
was also conducting the business is sufficient acknowledgment 
binding on the other partners also. 

I.L.R. 41 Mad. 427, followed. 

S. Venkatesa Atyangar for Appellants. 

T. V. Ramiah and King and Partridge for Respondents. 

S.V.V. . 

Pandrang Row, J. C. M. P. Nos. 4775 and 
24th January, 1939. 5376 of 1938. 

Madras Local Boards Act (XIV of 1920), S.55 (2) (¢)— 
Completion of work undertaken—Money claim against a person 
under a security agreemeni—If amounts to subsisting contract. 

A person contracted to perform a major work for a District 
Board and executed a bond to the President for a certain sum as 
security for the due performance by him of the contract. The 
work was completely performed to the satisfaction of the Board 
before ihe date of his nomination and no claim could be made on 
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the ground that the contract had not been duly performed. The only 
subsisting contract isa contract whereby the Board is permitted 
to recover under the security agreement from the deposit made by 
him such amount as is covered by any objection that may be made 
by the Audit Department. 

Held, that the person is not disqualified for election, as the 
money claim that may possibly be made is not a contract of the 
kind contemplated in S. 55 (2) (c) of the Madras Local Boards 
Act. A contract which had ceased to be enforceable and under 
which no claim can be made by either party cannot be regarded as 
a ‘subsisting contract’. 

V.T. Rangaswami Atyangar and K. Ramaswasmi diyangar for 
Petitioners. 


K. Rajah Aiyar for Respondents. 
G. S. V. 


Wadsworth, J. S. A. No. 161 of 1986. 
25th J anuary, 1939. 

Madras Local Boards Act (XIV of 1920), S.79, ci 3— 
Zamindari villages—Quarries, fisheries and pasture—Levy of 
local cess in respect of income—Principle of double assessment. 

Lands containing quarries and pasturage situated within and 
occupied by the Zamindar in certain villages were assessed to local 
cess by the Local Board under S.79 (3) of the Madras Local 
Boards Act. It was contended for the Zamindar that lease of 
quarry meant sale of corpus and didnot amount to income, and 
that non-agricultural income was not liable to local cess under the 
Act in as much as income-tax was in any cvent levied. 





Held, that such income became liable to assessment to cess 
in accordance with the strict construction of S.79 (3) of the 
Madras Local Boards Act and that the levy should be upheld in 
spite of the hardship caused by double taxation. 

LL.R. 34 Cal. 257 and 1.L.R. 50 All, 98, referred to. 

Held, further, that the income realised from fisheries in the 
estate though previously assessed to income-tax also became 
liable for the levy of cess as fisheries constitute ‘land’ for purposes 
of the Act. 

63 M.L.J. 634 (F.B.), explained. 

Leave granted. 

The Government Pleader (B. Sttarama Rao) for Appellant. 

K. Someswara Rao and Y. Govindarajulu for Respondent. 


B. V. V. 
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Varadachariar and Gentle, JJ. Appeal No. 178 of 1935. 
25th January, 1939. 


Specific performance—Contract to sell—Failure of vendee to 
ay—A term lease by vendor to raise money for filing suit for 
specific performance—If itself a bar to suit—Readiness of vendor 
to perform—Meaning of—Alternative claim for damages—If 
sustainable. 

A agreed to sell a piece of land to B for Rs. 9,000. He 
received Rs 100 by way of advance and it was agreed that the 
balance should be paid within one month and the transaction com- 
pleted. As the sale deed was largely for discharge of debts of 4, it 
was agreed that the balance after payment of debts should be paid 
before the Sub-Registrar at the time of registration. Asa lease 
was outstanding, the contract provided that possession should be 
delivered to the vendee after the expiration of the lease-period. 
As for nearly a year, the sale deed was not executed, 4 arranged 
to file a suit for specific performance and for that purpose raised 
Rs. 1,000 by a munigutta lease under which the transferee was to 
be in possession for 12 years to get the advance of Rs. 1,000 
liquidated. As B pleaded that by virtue of this munigutta lease, 4 
disabled himself from carrying out the contract, the suit must fail. 
A got a release from lessee that he had given up his rights under 
it but as tenants had raised crops on it, they should be allowed to 
harvest that season. A also claimed damages and B pleaded that 
if Ahad disentitled himself to claim specific performance by his 
own conduct, the claim for damages also cannot be sustained 
under S. 19 of Specific Relief Act and I.L.R. 52 Bom. 597, 

Held, that so far as claim to damages that there is a distinc- 
tion between a claim to damages on the footing that the contract 
had been broken by the defendant and the breach had been accept: 
ed by the plaintiff and a claim to damages as merely an alternative 
to a claim for specific performance as in this case. In sucha 
case asheld in I.L.R. 52 Bom. 597 the claim to damages is not 
sustainable as an independent claim. As for the other ground 
of unreadiness and-incapacity to perform his part of the contract, 

Held, that the execution of munigutta lease cannot of itself 
be held to show that 4 was not ready and willing. If 4 entered 
into the transaction of munigutta lease showing an intention to 
abandon the contract or treat it as at an end, it may be he is not en- 
titled to specific performance. But otherwise the question will be 
one of fact whether by such transaction he has incapacitated or 
disabled himself and therefore evidence must be taken to decide 
the question. 

V. Subramaniam for Appellant. 

V. Govindarajachan for Respondent. 

S. V. V. 





il 


Madhavan Nair, J. f S. A, No. 383 of cal 
18th January, 1939. : 
Transfer of Property Act (IV if 1882), S. 58 (4) Us 
fructuary mortgage—Period of redemption G Morgans 
undertaking to pay the amouni—If a personal covenant. 


Where a mortgage deed recites that the mortgayee shall hold 
and enjoy the property as otti for 3 years and fixes the period to 
redeem the lands after payment of the amount due on the mort- 

gage and the amount of expenses incurred by. mortgagee for 
levelling in respect of the land and further the OERE under- 
takes to pay the amounts, 

Held, that the document embodies a perediial covenant to payi 
the money. 

I.L.R. 56 Mad. 892, referred io. 

R. Sethurama Sastri for Appellant. 

T. L. Venkatarama Atyar for Respondent. 





G.S. V. 
Krishnaswami Aiyangar, J. C. R. P. Nos. 28 and 86 
18th January, 1939. ` - of 1937. 


Civil Procedure Code (V of 1908), O. 47, r. 1—Error 
apparent on face of record—Case wrongly dismissed for default 
—Application for review—Maintainability. 

A plaintiff appeared but failed to produce his evidence and 
asked for adjournment. The Court purported to dismiss the suit 
under O. 9, r. 8, Civil Procedure Code, for default. An applica- 
tion for review was made. 

Held, that the Court should have proceeded to decide the suit 
under O. 17, r. 3 and this is an error apparent on the face of the 
order, and is a sufficient ground on which review can be granted. 

T. K. Srinivasa Thathachariar for Petitioners. 

T. Kumaraswomt Atyah for Respondents. 


G. S. V. 


Varadachariar and Gentle, J). A.S. No. 109 of 1985. 
. 19th January, 1939. . 
Association—M eeting—Notice given of a resolution—Amend- 
ment moved at the meeting—Want of notice in respect of— 
Amended resolution passed at the meeting—Interference by Court. 
Notice was given of a resolution to be moved at the general 
body meeting of an Association registered under Act XX1 of 
1860 in compliance with the requirements of law and rules framed 
by it. An addition to the resolution was brought up before the 
NLRC. 
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meeting and was. moved by way of an amendment and the 
Chairman held it was only explanatory of the new proposition 
and not an additional matter and the resolution as amended was 
passed. 

Held, whena question of sufficiency of notice is raised, the 
point for consideration is not how the matter was understood by 
those. present but how it might have been understood by such of 
the members as did not happen to attend the meeting, 


(1868) 5 Eq. 450 at 481, referred to. 


The rule as to notice is intended to ensure the ascertainment 
of the views of the majority and if the notice is defective it cannot 
be assumed that those who attended the meeting formed an 
absolute majority of the members or that any resolution passed 
at the meeting necessarily represented the wishes of such majority. 
The Court will interfere with such irregularity and declare that so 
much of the resolution as was newly introduced was not duly 
passed and the minority should have an opportunity of having the 
subject duly considered at a meeting of the members after proper 
notice. 

K. Rajah Aiyar and S. V. B. Rao for Appellants. 

B. Sitarama Rao and P. Panini Rao for Respondent. 


G. S. V. 


Burn and Lakshmana Rao, JI. C.C. C. A. No. 74 of 1935. 
25th January, 1939. 


Limitation Act (IX of 1908), Arts. 62,120, 123 and 144— 
Suit by heir on death of prior legatee for partittion—-Property in 
the hands of tenant for true owner—Limitation for rent. 





C was entitled to a share in the suit properties on the death 
of N. After C’s death, the plaintiff brought a suit claiming 
the share to which C was entitled and rent. One of the tenants, 
who was a defendant, was in actual possession on behalf of 
the true owner after the death of N. 


Held, that as regards relief for partition Art. 144 applies and 
not Art. 123 and the period runs from the date of death of C. As 
regards relief for rent, Art. 120 applies and not Art. 62. 


ILL.R. 14 Cal. 801, distinguished. 


T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar for 
Appellant. 


P. V. Rajamannar, K. Subba Rao, A. V. Avudainayagam and 
V. P. Chakravarthi for Respondents. 


G.S. V. 
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Pandrang Row, J. C. M. P. No. 1979 of 1938. 
25th January, 1939. 


Madras Hindu Religious Endowments Act (II of 1927), 
S. 65-A (5) (b)—Appeal under, fully heard—Adjournment for 
passing final ordersto a certain date—President alone adjourning 
the case to a prior date “for orders” —Appellant not given notice 
of thts date—Judgment delivered by Full Board—Members of the 
Board not sitting together when passing orders—Validity of 
judgment. 


An appeal to the Board under Chapter VI-A of the Madras 
Hindu Religious Endowments Act was fully heard by the Full 
Board and was adjourned to 21st April for final orders, On 4th 
April it was posted to 12th April “for orders” by the President of 
the Board and on the 12th April the orders were passed by the 
Full Roard dismissing the appeal. The appellant had no notice of 
the date on which the judgment was to be pronounced. 

Held, that the procedure followed by the Board cannot be 
said to offend against any fundamental rule of natural justice or 
equity. The Board is not bound to follow the rules of the Civil 
Procedure Code or the rules contained in the Rules of Practice. 
The mere fact that the final order was passed by the Board 
without giving notice of the date on which the order was 
to be pronounced and the members of the Board did not actually 
sit together when signing the judgment or order does not render 
the judgment invalid or contrary to law. 

T. M. Krishnaswami Aiyar and S. Ramanujan for Petitioner. 

The Advocate-General (Sir A. Krishnaswami Aiyar), 
V.V. Chowdary and M. Seshachalapatht for Respondent. 


G.S. V. 


Burn and Lakshmana Rao, JJ. C. C. C. A. No. 38 of 1937. 
26th January, 1939. 


Presidency Small Cause Couris Act (XV of 1882), S. 28— 
Superstructure which can be removed by tenant—If movable 
property—Sutt to set aside claim order in proceeding arising in 
execution of a Small Cause Court decree—Cognisability by City 
Civil Court—Madras City Civil Courts Act, S. I—Scope. 





A decree-holder in a small cause suit sought to attach the 
superstructure which the defendant, a tenant, would be entitled 
to remove without the permission of the landlord before the 
termination of the tenancy. A third party preferred a claim to it 
which was allowed. A suit was filed in the City Civil Court to 
set aside the order on the claim petition. 
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- Held, that the superstructure must be deemed to be movable 
property falling within S.28 of the Presidency Small Cause Courts 
Act. The City Civil Court has no jurisdiction to try the suit, as 
the question arose in execution of the Small Cause Court decree. 
There is no distinction between questions arising ‘in’ execution 
and questions arising ‘out of’ execution of a Small Cause Court 
decree. 

S.5 of the Madras City Civil Courts Act does not enable 
the City Civil Court to entertain suits which are cognisable by the 
Small Cause Court. 

I.L.R. 39 Mad. 219 (F.B.), referred to 

25 L.W. 115, relied on. 

V. Krishnamachariar for Appellant. 

Rangaswaini Aiyangar and Ramaratnam [or lst Respondent, 

G. S. V. 

Wadsworth, J. S. A. No. 197 of 1934. 

30th January, 1939. 

Malabar Law—Acquisition of properties in names of sisters 

out of brothers funds—If joint tenancy or tenancy-in-common 
‘creaied—Inference of benami as regards beneficial interest in 
property and share in it. 
-Properties were acquired in the joint names of three sisters in 
a Malabar Marumakkathayam family with the funds which were 
supplied by their brother. The lower Court held that the three 
sisters held the properties as to three-fourths of their value benefi- 
cially and as to one-fourth of their value as benamidars for their 
brother and the three sisters took as joint tenants with right of 
survivorship in favour of themselves and their brother or as mem- 
bers of a tavashi with the incidence of impartibility. 

Held, that a joint tenancy with right of survivorship is not 
created. It cannot’be inferred that there is no tenancy in common 
from the fact that the three sisters were made joint holders of the 
property in the document of title. A document may convey a 
beneficial title as to one item, while being a benami transfer as to 
another item included in the genuine deed in order to defeat 
creditors. But persons in whose favour asingle property has been 
transferred cannot take a beneficial interest in that property, while 
at the same time constituting themselves benamidars in an undivid- 
ed and unspecified share ın favour of the person who provides the 
funds. 

P. Govinda Menon for Appellant. 

'K. Kuttikrishna Menon for Respondents. ` 


G.S. V. 
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Burn, J. C. R. P. No. 180 of 1938. 
Oth January, 1939. 


Companies Act (VII of 1913), Ss. 28 (2) and 30 (1)—Person 
subscribing for shares in the memorandum of association—No 
allotment of shares—Liability for value of shares. 


Where a person subscribed for 20 shares in the memorandum 
of association and the prospectus contained a statement that a 
certain number of shares were subscribed by the signatories to the 
memorandum and allotted and there was no resolution in the 
minutes book of directors allotting shares to the persons concerned, 


Held, that as there was no valid allotment of shares no liability 
to pay the value of the shares arose. 

V. T. Rangaswami Aiyangar and K. Venkateswaran for 
Petitioner. 

R. S. Srintvasacharya and K. V. Rajagopalan for Respondent. 

G. S. V. 
Venkataramana Rao, J. C. C. C. A. No. 43 of 1936. 

11th January, 1939. 


Madras Marumakkatayam Act (XXII of 1933), S.5 (2)— 
Marriage between a Brahmin and a Nair lady—V alidity of—Bene- 
fit under the Act—If can be renounced by declaration. 





A Brahmin by birth, following the Hindu religion and having 
already a wife, married a Nair lady belonging to a tarwad of 
Malabar and it was alleged that the latter by a declaration 
renounced the Marumakkatayam Law and the benefit conferred by 
the Madras Marumakkatayam Act by going through the form of 
marriage and that the marriage must be deemed to be valid. 


Held, that it was not open to a private individual to get rid 
of the statutory prohibition which is enacted in the Act by a mere 
declaration that he or she did not intend to be governed by the Act 
and the marriage is invalid. 

K. Rajah Aiyar and G. N. Thirumalachari for Appellant. 

O.T.G. Nambiar for Respondent. 


Gi Ve 


Abdur Rohn. "C. M. A. No. 214 of 1938. 
24th January, 1939. 


Civil Procedure Code (V of 1908), O. 39, r. 1 (a)—Applica- 
tion by defendant—Competency. 
N.R.C. 





16 


An application under O. 39, r. 1 (a) of the Civil Procedure 
Code can be made on behalf of a defendant who is entitled to 
come to the Court if any such act as is referied to in the rule is 
committed by the plaintiff. / 

G. N. Chari for Appellant. 

M. Patanjali Sastri for Respondent. 

G.S. V. 
Krishnaswami Atyangar, J. C. R. P. No. 1012 of 1936. 

31st January, 1939. 

Civil Procedure Code (V of 1908), S. 73—Decree for sale on 
mortgage—If a decree for payment of money. 

A decree for sale on a mortgage cannot be regarded asa 
decree for payment of money within S. 73 of the Civil Procedure 
Code. 

LL.R. 49 Mad. 598, applied. 

M. Patanjali Sastri for Petitioner. 


V. Ramaswami Aiyar for Respondent. 
G. S. V. ——— 
` Leach, C. J. and Somayya, J. S. A. No. 430 of 1934. 

2nd February, 1939. 

Court-Fees Act (VII of 1870), S.7 (v) and Sch. I, Art. 17-B 
—Prior mortgagee becomes purchaser of portion of properiy— 
Subsequent mortgagee becoming purchaser of the entire property 
subject to the early mortgage—Prior morigagee obtaining 
symbolical possession—Swuit for partition against subsequent mort- 
gagee remaining in actual possesston—PFroper court-fees, 

A obtained a mortgage decree in respect of the western portion 
of a house and at the subsequent sale in execution became the 
purchaser thereof. B who held a second mortgage over the whole 
house obtained a mortgage decree in respect of the whole house and 
in execution thereof became the purchaser, subject to 4’s right. 4 
was put in symbolical possession of his ‘half portion of the pro- 
perty. B who was in physical possession of the whole of the 
property, refused to allow A to enter into physical possession of 
his portion. A suit was brought by 4 for partition of the pro- 
perly and possession of his half share—and also for mesne profits. 

Held, that the plaint should be stamped under S. 7 (v) and 
not Art. 17-B of Sch. II of the Court-Fees Act. 

K. Balasubramania Atyar for Appellant. 

R. Gopalaswami Aiyangar for Respondent. 

T. Krishna Rao for The Government Pleader on behalf of 


the Government. 
G. S. V. —— 
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Wadsworth, J. S. A. No. 275 of 1935. 
2nd February, 1939. 


Limitation Act (IX of 1908), Arts. 120 and 131—Applicabilsty 
—Remuneration attached to office—Suit against Government to 
establish right to office—Nature of—Commencement of limitation. 


In a dispute as regards mutawalliship of a mosque the second 
defendant was registered in revenue records ot Government, as 


the holder of the office. A suit for a declaration that the plaintiff 
was the duly appointed mutawalli, yeomiadhar and Katheeb of 
the mosque, and also for the relief, that the first defendant, 
the Secretary of State should be directed to register the plaintiff 
as the yeomiadhar entitled to receive the yeomiah allowance and 
pay such allowance was brought withina period of six years of 
the date on which the Board of Revenue finally rejected the plain- 
liff’s application for registration 

Held, that the essential claim in the suit is the establishment 
of the title of the plaintiff to the office to which a remuneration is 
attached and not the establishment of the liability of the Govern- 
ment to make the recurring payment; Art. 131 does not apply. 
The right to sue under Art. 120 accrues when the Government 
recognised the 2nd defendant as the holder of the office entitled to 
receive the emoluments and not when the plaintiff’s final appeal to 
the Board of Revenue was rejected. 


39 M.L.J. 492, applied. 
A.LR. 1938 Mad. 47, discussed. 

Leave to appeal granted. 

B. Pocker tor Appellant. 

The Government Pleader (B. Sitarama Rao) tor Respondent, 
G. S. V. 


Leach, C. J. and Somayya, J. C. M. P. Nos. 5512, 5513 and 

8th February, 1939. 5514 of 1938. 

Civil Procedure Code (V of 1908), O. 45, r. 4—Scope—Two 
different suits tried together—A common question existing 
for them—Permission for consolidating the stits—If can be 
granted. ; 





Two different suits which had a common question were tried 
together in the trial Court; but there were separate judgments. 
The appeals against them were heard together and dealt with 
in one judgment. An application was filed for consolidating the two 
appeals. The suits, if consolidated, would comply with the condi- 
tion with regard to value. 
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Held, that the fact that there is a common question does not 
entitle the petitioner to a certificate permitting an appeal, when 
there are other questions which are not common and the applica- 
tion does not come under O. 45, r. 4. Under O. 45, r. 4, the Court 
hag got a discretion and is not bound to grant an order for 
consolidation. 


T. R. Venkatarama Sastri and B. V. Visvanatha Atyar for 
Petitioner., 

1. Srirangachariar for Respondent. 

G. S. V. 
Lakshmana Rao, J. Cr. R. C. No. 835 of 1938, 
9th February, 1939. 


Motor Vehicles Rules of 1928, Rr. 175 and 176 —Driver of 
bus—Liability for overloading. 





The driver of a motor bus is not mentioned under Rr. 175 and 
176 of the Motor Vehicles Rules of 1928 and cannot be made 
liable for the offence of overloading and for violating the condi- 
tion of the ‘G’ permit issued under the Motor Vehicles Rules of 
1923, regarding the maximum number of passengers that can be 
carried in a bus. 

A. S. Sivakaminathan for Petitioner. 


V. L. Ethiraj (Public Prosecutor) for the Crown. 
G.S. V. 
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Burn and Stodart, JJ. C. M. A. No. 376 of 1937. 
2nd February, 1939. 

Execution-——Execution proceedings—FPermission of Court to 
sell property privately—Sale in pursuance of—Sale proceeds not 
deposited within stipulated time but deposited later on—Sale set 
aside—Amount deposited and drawn out by the decree-holder— 
Necessity to refund before execution. 

In execution of a decree obtained by the Government against 
A, the properties belonging to A were attached and brought to sale. 
+} sought the permission of the Court to sell his properties privately 
and deposited the decre€ amount in Court: The Court granted per- 
mission to 4 to sell the properties on condition that he deposited a 
certain amount immediately and on his undertaking to deposit the 
balance within a stipulated time. In pursuance of the permission 
A sold the property to B aud deposited a portion of the amount as 
per the order of the Court but failed to deposit the balance within 
the stipulated time. The Government after drawing the amount 
deposited in Court filed an application praying for the sale of the 
property already attached. The lower Court set aside the sale on 
the ground that there was not a strict compliance with the order of 
Court but directed the Government to restore the money which it 
took from Court. Against that the Government preferred an appeal. 
B filed an application to be impleaded as a party . respondent to the 
appeal and he was brought on the record. 

| Held; on appeal, that the order of the lower Court was correct 
and that the Government was bound to deposit back the money. | . 
The Government Pleader (B. Sttarama Rao) for Appellant. - 
M. Krishna Barathi for Judgment-debtor. 
» A. S. Srinivasa Atyar and $. Seshadri for the party. Kea 
dent. 


S.V. V. — 


Leach, C. J. and Somayya, J. L. P. A. No, 117 of 1936. 
6th February, 1939. 

Hindu Law—Joint family—Separate pepsi Denis as to 
—Onus of proof. 

Where the income ‘from the family properties was not suff- 
cient to maintain the „family and the father utilised part of his 
saldry for that purpose and claimed certain items of properties as 
his separate properties as having been acquired from savings 
represefiting the accumulation of, the balance of his salary-and 
asserted his rights over them, 

Held, that the onus is not on the earning member' of the joint 
family to show that he kept his earnings separate but is‘on the 

NRC 
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other members to prove that the earning member had relinquished 
his right over his separate income. As this onus was not discharg- 
ed, the properties claimed by the father constitute his separate 
properties. 

S. Panchapagesa Sastri and P. J, Kuppanna Rao for Appcl- 
lant. 


L. A. Gopalakrishna diyar for Respondent. 
G. S. V. oi 


Pandrang Row, J. C. R. P. No. 806 of 1938, 
16th February, 1939. 

Madras Estates Land Act (I of 1908), S. 205—Revision by 
District Colector—Order wrong on merits—Interference by High 
Court under S. 115, Civil Procedure Code. 

A petition was filed before a Deputy Collector under Ss. 131 
and 192 of the Estates Land Act and S. 47, Civil Procedure'Code, 
to declare a certain sale held in execution of arent decree, a 
nullity. The Deputy Collector did not deal with the petition 
judicially as required by law but in a purely administrative manner 
and dismissed the petition. The District Collector on revision 
interfered with the order under the power vested in him under 
S. 205 of the Act. 

Held, that though the order of the District Collector may be 
Wrong on the merits he has jurisdiction to entertain a 1evision 
petition and the High Court will not interfere with that order in 
revision under S. 115, Civil Procedure Code. 


T. Kumaraswamiah for Petitioner. 
P. Gopolarainam Naidu and P. Srikantam for Respondent. 


G. S. V. _ 


Krishnaswami Atyangar, J. S. A. No. H8 of 1935. 
` 20th February, 1939. 

Limitation Act (IX of 1908), S.6 (3) and Art. 144—Sale of 
minor's property by Court guardian—Death of minor—Suit for 
possession by legal representative within three years from—Adverse 
Possession of defendant for more than twelve years—Effect. 


The Court guardian of a minor conveyed a certain plot of the 
‘minor's property comprised in ¢éertain boundaries to B in 1912. 
The minor died while still a minor and was succeeded by his 
-mother as his heir. The mother claimed recovery from B of the 
extent alleged to have been encroached upon by B after his pur- 
chase in 1912. The suit was brought in 1931, within three years of 
the death of the minor, the last proprietor. 
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Held, thé .suit cannot be held to be barred in spite of the 
adverse possession of B beyond a period of 12 years. 

P. Somasundaram for Appellant. 

Kasturi Seshagiri Rao for Respondent. 

G.S. V. 


Leach, C.J. and Somayya, J. C. M. P. No. 551 of 1939. 
22nd February, 1939. 

Civil Procedure Code (V of 1908), ©. 40, r. 1—Partition 
suit—a ppointment of receiver—Sale by direction of Court—Pro- 
per notice to be given by receiver. 

In asuit for partition of the properties of a joint Hindu 
tamily a receiver was appointed to sell a portion of the lands 
allotted to one of the members to discharge his liability. The 
receiver gave a week’s notice of the sale, and held it. 

Held, that the receiver should, unless there are special circum- 
stances or he is otherwise directed by the Court, follow the rule 
laid down in the Civil Procedure Code, and give not less than 
thirty days’ notice, though the parties may agree to a lesser period. 

K. Rajah Aiyar and N. A. Krishna Aiyar for Petitioner. 

T. R. Venkatarama Sastri, S. Ramanujam, T. R. Srinivasa 
Aiyangar, S. Venkatarama Aiyar, A. V. Viswanatha Sastri, K. R. 
Rangaswams Aiyangar, K. Krishnaswami Aiyangar and G. 
Jagadisa Aiyar for Respondent. 

‘G. S. V. ao 


Krishnaswami Aiyangar, J. S. A. Nos. 471 to 473 of 1935. 
23rd February, 1939. 

Madras Estates Land Act (I of 1908), S.3 (#)—Suil for 
rent under S.77—Land occupied by houses though alleged by the 
landholder to be ryoti—No proof of payment of rent—Burden of 
proof. 

Where the land was originally cultivable land but ceased to be 
used for agricultural purposes and was occupied by houses, though 
there is no proof of the consent of the landholder to this arrange- 
ment, 

Held, that the fact that the rent was not paid goes a long way 
to support the inference that the occupation of the land by houses 
was with the consent of the landholder. 

Held, further, that it was incumbent upon the plaintiff in order 
to establish his claim for rent to prove that the landis ryoti land 
and that the money which he claims is rent within the definition in 
S. 3 (#) of the Madras Estates Land Act. 

(1938) 2 M. L. J. 829, followed. 
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V. Ramaswami Atyar and N. G. Krishna Aiyangar for 
Appellants. 


dA. S. Srinivasa qom and S. Seshadri for Respondents. 
S. V. V. 


Gentle, J. i S. A. No. 510 of 1935. 

23rd February, 1939. 

Civil Procedure Code (V of 1908), S. 47 ial O. 21, r.95—Bar 
of sutt—Mortgagee purchasing properties in pursuance of mort- 
gage decree—Defendant purchasing those properties in execution 
of another decree subject to mortgage subsequent to mortgage suit 
—Application against defendant to remove obstruction—Dismissal 
of, on ground of liinitation—Stuit against defendant for possession 
—~Proper procedure. 





A, a mortgagee, purchased properties mortgaged to him ina 
sale held in pursuance of the mortgage decree obtained by him. In 
execution of a Small Cause Court decree passed against the mort- 
gagor subsequent to the mortgage decree in the mortgage suit, the 
mortgaged properties were put up for sale and purchased by B, 
subject to the mortgage. A fileda petition under O. 21, r. 97, 
Civil Procedure Code, to prevent resistance caused by B and to 
gain possession and the petition was dismissed not'on merits but 
as being barred under Art. 167 of the Limitation Act. C acquired 
the properties from A and brought a suit for possession against Bẹ 

Held, that B was a representative of the party to the suit with- 
in the contemplation of S. 47 (1) of the Civil Procedure Code, 
and the suit brought by C is barred. C was entitled to take pro- 
ceedings under O. 21, r.95 of the Civil Procedure Code, as the 
continuance by B in occupation of the premises is a wrong de die 
in diem and C should be granted leave under S. 47 (2) to treat the 
proceedings in the suit as an application under O. 21, r. 95, Civil 
Procedure Code. 

(1987) 2 M.L.J.359 (P.C.), relied on. 

I.L.R. 1938 Bom. 649, followed. 

B. Pocker and T. R. Abdul Ghani for Appellant. 

N. Panchanatha Aiyar and R. Heenan. Atyar for 
Respondent. i A in 

G. S. V. ESD i 


Varadachariar and Gentle, JJ. Appeal No. 443 of 1935. 
3rd February, 1939. a 

Hindu Law—Debts-—-Member of agriculturist family engag- 
ing in trade—Possibility of loss—Debts incurred if avyavaharika. 

The fact that a member of an agriculturist family engages in 
‘trade will not itself make the debts incurred by him avyavaharika. 
The possibility of loss sometimes accruing will not make the debts 
arising as a result of trade, illegal or immoral debts, within the 
meaning of the Hindu law. 

K. Venkatarama Raj» for Appellants. 


G. Lakshmanna and G. Chandrasckara Sastri for Respondents. 

G. S. V. 
The Chief Justice and Somayya,J. C. M. S. A. No. 166 of 1936. 

9th February, 1939. 

Frovincial Insolvency Act (V of 1920), S. 28 (2)—Joint 
Hindu family—Insolvency of father—Attachment of son’s shares 
before the sale thereof by Official Receiver—Power of Official 
Receiver—Leave of Insolvency Court—If necessary for valid 
attachment. 





The father of a joint Hindu family was adjudicated an 
insolvent. Before the Official Receiver sold the shares of the sons 
for the benefit of the creditors, those shares were attached in exe- 
cution of a decree obtained by their creditors. 

Held, that S. 28 (2) of the Provincial Insolvency Act refers 
only to the property of the insolvent. Proceedings can be taken in 
respect of the sons’ interest in the family property without the 
leave of the Insolvency Court and as a result of the attachment, 
the Official Receiver loses the power to sell the property of the 
sons, for the lawful debts of the insolvent father. 

LLR. 51 Mad. 342, 66 M.L.J. 277 and C. M. A. No. 253 
of 1936, relied on. : 

(1938) 1 M.L.J. 824, disapproved. 

M. Patanjali Sastri and T. K. Sundararaman for Appellant. 

M. Murugappa Chettiar, K. Sankara Sastri and T. M. Rama- 
swans Aiyar for Respondents. 

G. S. V. — 

Krishnaswami Aiyangar, J. S. A. No. 756 of 1935. 
20th February, 1939. 

Co-owner—Purchaser at auction of unspecified share—S uit 
against other co-owners for partition and possession—Mesne 
profits during period of exclusion—If can be awarded—Nature of 


relief to be granted. 
NRC 
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A purchased in Court auction the undivided share of G and 
his sons in two items of properties. The balance of the shares 
in these items was owned by C and D, strangers to the family. 
After‘his purchase A obtained symbolical possession through Court 
and brought a suit for partition and recovery of his share in the 
two items together with past and future mesne profits. C and D 
who were in physical possession of the properties received and 
appropriated the entire profits to themselves. The lower Court 
refused to give a decree for mesne profits during the period A 
chose to be inactive. 


Held, that C and D were only ordinary co-sharers or tenants 
in common. A had a right to joint possession, though not entitled 
to any specific ilems of the common properties. Though mesne 
profits may not be awardable A was entitled to relief by way of 
profits or compensation. There is no scope for the doctrine ol 
laches or waiver. . 

ILL.R. 27 All. 88 and I.L.R. 28 All. 161, relied on. 

A. C. Sampath Aiyangar for Appellant. 

Respondent not represented. 


GS. V. 





[F.B.] 
The Chief Justice, Krishnaswami C. R. P. No. 898 of 1938. 
Aiyangar and Somayya, JJ. 
3rd March, 1939. 
Court-Fees Act (VII of 1870), S.7 (#v-A) and (v)—Suit for 
cancellation of a deed and possession—Court-fee payable—Proper 
mode of valuation. 


A suit for the cancellation of a deed of conveyance and for 
possession of properties, should be valued under S.7 (iv-A) of 
the Court-Fees Act but the stamp fee must be based on the market 
value of the properties at the time of the suit and not on the 
amount stated in the conveyance. 


ILL.R. 59 Mad. 240, approved. 

LL.R. 53 Mad. 267 and I.L.R. 56 Mad. 212, overruled. 

F. Subramaniam for Petitioner, 

Y. Suryanarayana and T. Krishna Rao for B. Sitarama Rao 
(The Government Pleader) for Respondents. l 


G. S. V. - — 
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Varadachartar, J. : . C. R. P. No. 685 of 1937. 
21st February, 1939. 

Madras Estates Land Act (I of 1908), S. 20-A—Application 
under—Doctrine of res judicata—A pplicability of. 

Applications of the kind contemplated by S. 20-A of the 
Estates Land Act are matters to which the doctrine of res judicata 
cannot be legitimately applied. If an application under that section 
is dismissed by the Collector it will only be on the -ground that as 
circumstances have not changed and no special cause is shown, 
there is no reason for changing his opinion. 

A. Swaminatha Aiyar and S. Thiagaraja Aiyar for Petitioner. 

V. Viyyanna and G. Srinivasa Atyangar for Respondents. 

G. S. V. 

Wadsworth, J. C. R. P. No 624 of 1936. 

24ih February, 1939. 

Civi! Procedure Code (V of 1908), O. 9, r. 9 and S. 141— 
Pauper petition—Dismissal for default—Petition under O. 9, r. 9, 
and S. 141—Duty of Court. 

Where a petition is filed under O. 9,r.9 and S. 141, Civil 
Procedure Code, on the dismissal for default of a pauper petition 
the Court has a duty to decide such petition on its merits and 
cannot decline to exercise its jurisdiction merely because there is 
an alternative remedy. 

35 L.W. 586, relied on. 

A. Rajagopala Aiyar and P. G. Raghavendra Rao for 
Petitioner. 

R. Gopalaswams Aiyangar for Respondent. 

G. S. V. . 

Wadsworth, J. C. R. P. No. 427 of 1936, 

24th February, 1939. 

Civil Procedure Code (V of 1908), O. 21, rr. 11 and 17— 
Execution petition—Decree-holder or person duly authorised not 
signing it—Evidence to show that the person signing was an 
authorised agent—Admission of petition as being in proper form— 
Rejection at later stage for not being verified by an authorised 
agent—Proper procedure. 

An execution petition was filed by a rival decree-holder, 
claiming rateable distribution within the time allowed by S. 73 of 


the Civil Procedure Code. The petition was not signed by the 
decree-holder or a person shown to have been duly authorised by 
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fim. No objection was taken to the frame of.the petition. The 
petitioner adduced evidence that the person who signed and verified 
the petition was a partner in his firm and his authorised agent. In 
the later stage, the Court held it was no valid execution petition by 
the claimant. | 

‘Held, that the-petition could not be held to be not a petition in 
substantial compliance with the, requirements of the law and could 
not bé dismissed as not having been verified by an authorised agent. 
As, the petition was once treated as one in proper form it could 
not be rejected without giving to the petitioner an opportunity of 
supplying the deficiency. The petitioner was given an opportunity 
for the production of further evidence. 

2 Lah. L. J. 104, relied on. 

Ch, Raghava,Rao for Petitioner. 

G. Krishna Arya for Respondent. 
= Ged Ver 


Wadsworth, J. S. A. Nos. 785 and 786 of 1935, 

28th February, 1939. 

Provincial Insolvency Act (V of 1920) ,S. 44 (1) (c)—Ap plica- 
bility—Forbearance to claim rights in insoluency—Fraud of 
insolvent—Nature of. 

“To bring a debt within the exception of S. 44 (1) (c) of the 
Provincial Insolvency Act, it is incumbent on the claimant to prove 
that there was an intentional forbearance on his part brought 
about by a: fraud on the part of the insolvent and it is not enough 
to show that the insolvent’s conduct was generally fraudulent 
(e.g., in the matter of alienations. in anticipation of insolvency) 
and that the creditor’s failure to prove was due to the absence of 
assets, which assets might possibly have been present had the 
insolvent conducted himself in a more honest manner. 

V. Govindarajachart and B. V. Ramanarasu for Appellants. 

-` Y. Ramaseshiah for Respondents. 
G. S. V.. , 
Wadsworth, J. S. A. No. 658 of 1935. 
- 9th March, 1939. : i 

Madras Hereditary Village Offices Act (III of 1895), Ss. 13 
and 21—Plaintiff appointed as village headman by Revenue 
Divisional Officer and Collector—Board of Revenue appointing 
another—Plaintff in possession of the office—Suit for declaration 
and injunction—Iurisdiction of Civil Court — Regulation. I of 
1803, S: 5—Pawer of superintendence of the Board ore Revenue 
under—Nature of. 
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The plaintiff was originally appointed by the Revenue Divi- 
sional Officer and the Collector to the Office of a Village headman 
in a Government village, as having a better claim to the office than 
his rival, and he entered upon the duties of the office and was occu- 
pying it. The Board of Revenue set aside the order appointing 
the plaintiff and appointed the second defendant to the office as be- 
ing a more desirable candidate. The plaintiff brought a suit for a 
declaration that he was the legal holder of the office and the 
appointment of the second defendant was illegal and to restrain 
the Government and the second defendant from interfering with 
his enjoyment of the office. 

Held, that the Civil Court has jurisdiction to entertain the suit 
as the plaintiff seeks to avert a threat to his possession of the 
office by an unlawful act of the Board of Revenue. The order of 
the Board of Revenue purporting to act in second appeal or revision 
under S. 5 of Regulation I of 1803 and to decide a matter which 
according to the machinery of the Madras Hereditary Village 
Offices Act should have been decided by a suit'under S. 13 of the 
Act was an illegal attempt to invade the vested rights of the plaintiff 
and he has a remedy by way of a suit for the relief asked for. 

Obiter—The Board of Revenue can set aside a statutory 
order of its subordinate in the case of a gross error attended by 
serious consequences for which no other remedy is provided by 
law, but not where the consequences are purely personal to a thie 
rival claimants. 

58 M.L J. 698, [.L.R. 56 Mad. 749 and 33 L.W. 294, referred 
to. 

K. Bashyam Aiyangar and T. R. Srinivasan for Appellant. 

B. Sitarama Rao (The Government Pleader), V. Krishnama- 
chariar and P. G. Raghavendra Rao for Respondents, 

G. S. V. 

Burn and Stodart, JJ. R. T. No. 12 of 1939. 
9th March, 1939. 

Evidence Act (1 of 1872), S. 30—Co-accused—Confession at 
preliminary enguiry—Admissibility against the other co-accused. 

Where a confession was made by an accused implicating his 
co-accused for the first time at the preliminary enquiry, in the dock 
in the presence of the latter and at the Sessions trial it was 
proved under S. 287 of the Criminal Procedure Code, by the 
Magistrate’s verbatim record of it, 

Held, that as the co-accused had as much opportunity of 
explaining or rebutting the incriminating statement as if it had 
been made before the preliminary enquiry and proved at that 
enquiry and ıs in no way prejudiced, it can be taken into account. 
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R. Sadasivan Pillai for the Accused. i 
A.S. Stvakaminathan for V. L. Ethiraj (The Public Pro- 
secutor) on behalf of the Crown: ` 





G. S. V. 
Wadsworth, J. C. M. P. No. 4070 of 1938 in 
13th March, 1939. S. A. No. 358 of 1934. 


Madras Agriculturisis Relief Act (IV of 1938), S. 4 (d)— 
Two separate plots included in a mortgage—One of ‘them with 
building in it—The other being a vacant site at the time of mort- 
gage—House constructed later on—If it is house property —Mort- 
gage debt—If comes within the operation of the Act. 

_ Two plots separately demarcated were comprised in a mort- 
gage. In one of them when the mortgage was executed, there was 
a shop building. The other was a vacant site (Kali manai nilam) 
though destined for building purposes. A house was constructed 
on it since the mortgage came into force. 

Held, that the vacant site cannot be properly described as 
‘house property’ and the inclusion of the unoccupied land takes the 
mortgage debt out of the exception recited in S. 4 (d) of the Act 
and the debt as a whole comes within the mischief of the Act. 

Even if land is suitable for building purposes and there is an 
intention to build houses upon it, it would not be considered “house 
property” until building operations had at any rate started. 

7 I.C. 436, referred to. l 

A. S. Srinivasa Atyar and S. Seshadri tor Petitioner. 

V. Ramaswami Aiyar for Respondent. 

G.S. V. 

Burn and Stodart, JJ. AON R. T. No. 21 of 1939. 
14th March, 1939. te 

Penal Code (XLV of 1860), S. 302—Murder—Recommenda- 
tion for reduction of sentence under R.260 of the Criminal Rules 
of Practice--Sentence of death—If appropriate. 

Where a Sessions Judge sentenced a woman to death for the 
murder of her new born infant and addressed the Government 
recommending that the sentence be reduced to a termi not exceeding 
five years’ rigorous imprisonment, 

Held, that ifthe case of the accused was one which the Judge 
thought should be dealt with under R. 260 ofthe Criminal Rules 
of Practice, by reduction of a sentence, the sentence of: ‘death was! 
quite inappropriate. 7 $ 

.G. Balaparameswari Rao for. Accused. 

V, L. Ethiraj (The Public Prosecutor) for the Crow Me 


G.S.V. 
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Varadachariar and Gentle, JJ. Appeal No.:194 af 1935. 
9th February, 1939. 

Negotiable Instruments Act (XXVI ‘of 1881), s, ae 
dence Act, S. 114—Execution of promissory note—Presumption 
as to consideration—Plaintiff suing on the note—Proof as to her 
inability to advance the amount recited in the note—Duty of the 
Court to examine transaction and ascertain the true consideration. 


Where evidence has been given by a plaintiff suing upon a bill 
or note in which the consideration is in issue, the Court is entitled 
to consider the whole of the evidence given during the trial and 
the defendant is entitled. to rely upon the facts disclosed -in “the 
plaintiff’s evidence and is not confined to his own and his.witnesses’ 
testimony. Although there is a presumption that a note has been 
given for consideration, there is no presumption as to the quantum. 
Even when the instrument contains a recital regarding the amount 
of consideration, this is prima facie evidence only of such amount 
and does not prevent an examination by the Court of the transac- 
tion to see what the actual consideration was. The creditor is 
entitled to. get what he can prove to have lent, “by affirmative 
evidence beyond the production of the note itself”. - 

Where it is proved that the payee of a promissory noté was 
not in a position to lend the amount recited in the note atid further 
there is no evidence or proof of the actual amount of the advance, 
if any, which she made at that time, she (the payee) suing on the 
note is not entitled to succeed in her claim. 

ILL.R. 58 Mad. 841 at 855; Jones v. Thomas, (1877) 2: Y. and 
C. Ex, 498 at 522: 160 E.R. 493; 31 I.C. 739 and 29 M.L.J. 236, 
relied on. 

_P. Satyanaraysna Rao for Appellant. 
a VY. Govindarajachari and B. V. Ramanarasu for Respondents. 
n oG S. V. : 
Somayya, J. C.R.P. Nos. 295, 296 and 297 of 1936, 

13th February, 1939. 

Inam—Sust by samindar against inamdar and his tenants for 
water taken for second crop from his tank—Liability of inamdar 
—Nature of—Jurisdiction of Revenue Court—Madras Estates 
Land Act, S. 70—Claim of samindar against inamdär if one 
against a ryot. 

The tenants who cultivated certain inam land under an inamdar 
were taking water for the frst crop and also whenever available 
for the second crop from a zamindar’s tank. The zamindar 
brought a suit against inamdar and the tenants in respect of water 
taken for the second crop raised on the suit land. The rent demand. 
ed by the inamdar from his tenants was fixed on the basis that 
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there would be: enough water for the first crop and also for a 
second crop whenever rains fail. 

Held, that though the entire liability to pay for the water was 
thrown on the tenants as between the inamdar and the cultivating 
tenants, the zamindar is not bound by such stipulations and the 
inamdar is jointly liable along with the tenants to pay forthe water 
taken for the second crop. There is no distinction in the applica- 
tion of this principle between‘a pre-settlement inam and a post- 
settlement inam. The zamindar’s suit cannot be viewed as a claim 
on a tort but is based on an implied engagement between him and 
the inamdar that whenever there is water available, the inamdar 
may take the water but on condition of paying for it. 

‘The suit forthe recovery of payment for water against the 
imamdar or against the other tenants is not one for recovery of 
rent from a ‘ryot’ as defined in S. 77 of the Madras Estates Land 
Act and does not lie in the Revenue Court. 

Ch, Raghava Rao for Petitioner. 

T. Satyanarayana and M. Appa Rao for Respondents.. 


G.S. V. 
Krishnaswami Atyangar, J. Ss. A. No. ‘778 of 1935. 
20th February, 1939. 

Transfer of Property Act (IV of 1882), Ss. 41 ana 115—Gift 
by husband to wife of certain property—Sale of the same property 
by him to plaintif —Plaintif alleging that vendors wife took pro- 
minent part in the negotiations preceding the sale—Suit by plain- 
tiff for declaration and injunciton—Wife if barred from setting up 
her title to the property—Nature of estoppel under Ss. 4t and 115. 


Certain property originally belonged to the second defendant 
who executed a deed of gift in favour of his wife, the first defen- 
‘dant. The second defendant sold the property to the plaintiff 
without any- mention of: the above deed of gift. The plaintiff 
obtained possession of the property. The first defendant subse- 
quently sold the property in favour of the third defendant. The 
plaintiff then brought a suit for a declaration of title to the suit 
property and an injunction to restrain the defendants from inter- 
fering with her enjoyment of that property.: The plaintiff deposed 
during the trial that the first defendant along with her husband 
took part in the negotiations which preceded: the purchase and she 
took part in the settlement of the price andkept back from her (the 
plaintiff) the knowledge of the gift deed and her title under it. The 
plaintiff contended that the first defehdant was estopped ‘from 
putting forward her title by reason of her conduct in connection 
with the purchase of the property by her (the plaintiff), The 
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lower Courts held that there was no estoppel under S. 41 of the 
Transfer of Property Act inasmuch as the plaintif must be deem- 
ed to have had constructive notice of the gift which was a register- 
ed document by reason of the definition of ‘notice’ in S. 3 of the 
above Act. 

Held, that the conclusion so far as S. 41 of the Act is correct. 
But if the conduct of the first defendant was such as was deposed 
to by the plaintiff, it was not a case of a person merely standing by, 
but it was a conduct which amounted to representation which had 
been acted upon by the plaintiff to her prejudice. A perfect case 
of estoppel would then be made out under S. 115 of the Transfer- 
of Property Act, though this ground of estoppel falls outside S. 41 
of the Act, 

ILL.R. 56 All. 582, selec: on. 

S. Panchapagesa Sastri and T. G. Raghavendra Rao for 
Appellant. 

` T.E. Ramabadrachari and K. Rama Aiyangar for Respon- 
dent. 


G. S. V. —— 


Wadsworth, J. C. R. P. No. 981 of 1936.. 
20th February, 1939. 

Succession Act (XXXIX of 1925), S. 304—Certain creditors 
of deceased intermeddling with his estate—Distribution of assets by 
them among creditors—Right of creditor not receiving payment in 
that distribution—Liability of creditors to refund—Extent of. 


Certain creditors of a deceased person took possession of his 
stock-in-trade and paid their own debts and certain other debts due 
by him. A creditor who was not paid sued them and the widow of 
the deceased. 

Held, that these creditors are executors de sou tort. To the 
extent they have paid valid debts of the deceased proportionately 
to the assets available, these payments have been made ‘in due 
course of administration.’ They should be directed: to pay to the 
plaintiff only the rateable amount which would -have been due to 
him had his debt been taken into consideration at the distribution 
of the assets amongst the creditors made by the intermeddling 
creditors. They should not be directed to bring into Court the 
full. value of the assets of the deceased which had come into their 
hands for the satisfaction of the plaintiff’s debt. 

I.L.R. 28 Mad. 350, referred to. 

V. Govindarajachari for Petitioner. 

- Ch. Raghava Rao for Respondent: 


G.S. V. 
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Burn and Stodart, JJ. C.M.A: Nos. 637 and 638 of 1938. 
22nd February, 1939. 


Civil Procedure Code (V of 1908), O.38,r. Lae eee 
under—Conversion of an execution petition into—Propriety—No 
existence of personal decree—Dismissal of execution petition. 


Where there was no personal decree but still an execution 
petition was filed for execution as if the decree were a personal 
decree, 

Held, that the execution petition should be necessarily dismiss- 
ed and could not be converted into an application under O. 38, r. 5 
of the Civil Procedure Code. 


P. Satyanarayana Rao and M. EE PEAN for Appel- 
lanis. 


G.S.V. PEES 


Abdur Rahman, J. C. M. A. No. 253 of 1937. 

24th February, 1939. 

Civil Procedure Code (V of 1908), S. 11, Expl. V—Might 
and ought—Different grounds of attack—Both suits for ownership 
of same properties—First suit as members of joint family—Second 
suit as eter mainiainable—Litigating under the same 
title, 


H and his sons brought a suit against H’s brother’s widow and 
his son by a predeceased wife for partition and possession of pro- 
perties, claiming as joint tenants of his deceased brothers. The 
suit was dismissed on the ground that the partition between H and 
his brothers had taken place before the suit. H died and a subse- 
quent suit was brought by his two sons, who now based their title 
on their father being the nearest reversioner of his brothers and 
solely entitled as such to their properties. 

Held, that the capacity of , the plaintiffs was the same in both 
cases. The grounds of attack, vig., the claim to have acquired 
properties either as survivors or heirs could have been joined in the 
same suit without any hindrance to the trial of the suit and could 
not be characterised as inconsistent but were merely alternative. 
The title which the plaintiffs claimed in both suits was that of 
ownership in regard to certain properties though for different 
shares and two grounds of the same title were successively put 
forward. The present plaintiffs were bound to include in their 
first suit the ground of attack which they put forward in the later 
suit and which was obviously within their knowledge. Not having 
done so, they could not be permitted. to come to Court as rever- 
sioners, for the second time. 


B 


11 M.I.A. 50, 11 Beng. L.R. 158, LLR. 20 Cal. 79, ALR. 


1925 P.C. 55, LL.R. 46 Mad. 135 and LL.R. 13 Lah. 195, 
referred io. 


V.S. Narasimhachar for Appellant. 
Kasturi Seshagiri Rao for Respondent. 
G. S. V. 


Lakshmana Rao, J. Cri. R. C. No. 938 of 1988. 
3rd March, 1939. 
Madras Suppression of Immoral Traffic Act (V of 1930), 
5.5 (1)—Conviction of inmate of brothel—Legality of. 
An inmate of a brothel cannot be convicted under S. 5 (1) of 
the Madras Suppression of Immoral Traffic Act. 


V. L. Ethiray (The Public Prosecutor) for the Crown. 
G. S. V. 


Lakshmana Rao, J. CrL R. C. Nos. 914 and 915 of 1938. 
8th March, 1939. 

Child Marriage Restraint Act (XIX of 1929) and Criminal 
Procedure Code, S. 188 Proviso—Offence under the Child 
Marriage Restraint Act committed in French territory—Inquiry 
tuto charge—Essentials for. ; 

Where an offence under the Child Marriage Restraint Act is: 
alleged to have been committed in French territory,’ the charge 
cannot be inquired into in the absence of the certificate of the 
Political Agent or sanction of the Piovincial Government. 

D. Narasaraju for Petitioner. f 

K. S. Jayarama Aiyar and G. Gopalaswami for Respondents. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

G.S. V. - 
Leach, C.J. and Patanjali Sastri, J. L-F.A. No. 80 of 1937, 

15th March, 1939. 


Specific Relief Act (I of 1877), S.42 Proviso—Sust for decla- 
ration of title only as regards certain jewels—Jewels inthe posses- 
sion of Court-—No prayer for consequential relief asked for—Suit 
if maintainable. 

A plaintiff brought a suit for a declaration that he was the 
absolute owner of certain jewels which were in the possession of 
the Court of a Sub-Divisional Magistrate. No prayer for conse- 
quential relief was asked for. 

Held, as the jewels were in custodia legis, at the timeof the 
institution of the suit, all that was necessary was a declaration of 
title and the Court must deliver them 10 ihe person who shows title. 
It was not necessary for the plaintiff to ask for anything more 
ihan a mere declaration and the suit as framed is maintainable. 
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LLR. 27 Mad. 591, L.L.R. 36 Mad. 62. and I.L.R. (1938) 
Lah. 63 (P.C.), relied on. 
38 L.W. 194, disapproved. 
K. Rafah Atyar and C. S. Krishnamurthi for Appellant. 
. T. M. Krishnaswami Aiyar and K.V. Ramachandra diyar for 
Respondent. 





G.S. V. 
Abdur Rahman, J. Check Slip No. 471 of 1936 in 
17th March, 1939. C.M.A. No. 329 of 1938. 


Couri-Fees Act (VII of 1870), Sch. II, Art. 11—Preliminary 
decree passed in partition suit—Question of future mesne profits 
left open—Final decree passed and possession of properties taken 
by plaintiffs—A pplication under O. 20, r. 12 to enquire into future 
mesne profits—Rejection of —Appeal against order refusing to hold 
such enquiry—Court-fee payable—Order of renecnon if amoni 
toa decree, 

In asyit for partition and possession which also included a 
prayer for the grant of future mesne profits, a preliminary decree 
was passed. But the question of future mesne profits was ordered 
by the Court to be left open. The partition of property was- 
followed by a final decree. After the plaintiffs obtained possession 
in execution of this decree, they applied to the Court under O. 20, 
r. 12 of the Civil Procedure Code, asking for an enquiry into the 
future mesne profits and for an order to direct the defendants to, 
pay what was found to be due from them. This application was 
dismissed by the District Munsif. An appeal was preferred by the 
plaintiffs against this order to the District Judge and a court-fee 
of one rupee was affixed on the ‘appeal. 

Held, that the order rejecting the eppeeation does not fall 
within the definition of a ‘decree’ as defined in S. 2 (d) of the Civil 
Procedure Code. The plaintiffs cannot be required to estimate 
the value of the relief for future mesne profits either in the trial 
Court or in the appellate Court. The application made under 
O. 20, r. 12 or an appeal from an order rejecting that application 
cannot be regarded as having, been made in or arising from an 
order in execution. The appeal was correctly valucd under Art. 11 
of Sch. II of the Court-Fees Act. 

LL.R. 53 Mad. 540, referred to. 

K. Srinivasa Rao for Appellant. 

J-V. Srinivasa Rao for Respondent.. 

K. R. Rama Aiyar for The Government Pleader (B. Stlaramea 
Rao) for Government. 

G. S. V. : _ ——— 
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Leach, C.J. and Patanjali Sastri, J. © L. P. A. No. 74 of 1937. 
16th March, 1939. 

Partnership Act (IX of 1932), Ss. 69 (2) and 74—Conflict 
between—Suit by firm against defendant for a sum of money— 
Registration of firm during pendency of swit—Piaintiff if entitled 
to decree, 

A firm filed a suit against a defendant claiming a certain sum 
as due from him. The firm had not been registered under the 
provisions of S. 58 of the Indian Partnership Act but during the 
pendency of the suit registration was effected. The defendant 
contended that the suit could not be maintained by reason of the 
non-compliance with the Act. 

Held, that the suit should be decreed. The rights and 
remedies which accrued before the commencement of the Act are 
left entirely untouched. S.69 (2) of the Act cannot apply but 
S. 74 prevails. S. 74 should not be read as being subordinate to 
S. 69 (2). i 

48 L.W. 81, LL.R. 58 All. 495, 40 Bom.L.R. 1275 and A.I.R, 
1938 Rang. 371, followed. 

ILL.R. 62 Cal. 213, I.L.R. 15 Pat. $13 and I.L.R. 17 Lah. 275, 
not followed. 

S. Ramachandra Aiyar for Appellant. 

V.C. Veeraraghavan for Respondent. 

G.S. Y. 

Newsam, J. C. R. P. No. 1074 of 1938. 
17th March, 1939. 

Madras Agriculturists Relief Act (IV of 1938), Ss. 19 and 20 
—Application for stay of execution under S. 20 by the father and 
manager of joint family—Application under S. 19 not filed— 
Subsequent applications under Ss. 19 and 20 by his minor son 
represented by his mother—Maintatnability of. . 

The judgment-debtor in a case was a joint family. The 
father and manager of that family filed a petition under S. 20 of 
the Agriculturists Relief Act and obtained stay of execution but 
failed to file an application under S. 19 for scaling down the debt. 
Later on, his minor son represented by his mother filed applications 
under Ss. 19 and 20 which were dismissed. : 

Held, that the order of dismissal was right. Every member of 
the joint family in succession cannot obtain 60 days’ stay. The 
joint family is bound by any order passed on the application of any 
member or by any default committed by any member. 

K. Srinivasa Rao for Petitioner. 

P. Chandra Reddi for Respondent, 

G.S. V. 
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PVenkataramana Rao and A. S. No. 49 of 1936. 
Newsam, JJ. 
24th March, 1939. 

Hindu Law—Husband and wife—Dental of marriage by 
husband—If legal cruelty—If wife entitled to separate main- 
tenance. 

Where a husband denies to his wife her legally married status 
by asserting that she is not his wife, he is guilty of cruelty suff- 
cient in law to entitle her to claim separate maintenance. 

V. Govindarajachari for Appellants. 

N. Rama Rao and B. V. Ramanarasw for Respondents. 


G. S. V. 


-Somayya, J. C. R. P. No. 119 of 1938. 
24th March, 1939. - 

Court-Fees Act (VII of 1870), S.7 (v) and Sch. II, Arf. 
17-B—Swit to recover possession of the office of the managership 
in regard to a school—No relief asked for recovery of the pos- 
session of the school building and its endowments—Proper 
comrt-yee—Value for purposes of jurisdiction—Suits Valuation 
Act (VII of 1887), S. 4. 

Where a plaintiff does not ask for recovery of. possession ofa 
school building and its endowments but asks merely for possession 
of the office of the managership, 

Held, that the suit should be treated as one coming under 
Art. 17-B of the Second Schedule and not S. 7 (v) of the Court- 
Fees Act. 

48 M.L.J. 571, explained as obiter.. 

LL.R. 4 Mad. 147, relied on. » 

The relief of possession of the office of the managership is . 
related to things which have a definite money value and the right 
to the managership certainly affects..the right: to be in possession 
of and.to manage the institution and its properties. The value for 
the purpose of jurisdiction is the value of the properties affected. ~: 

K. Rajah Atyar for Petitioner. ; 

V.V. Srinivasa Aiyangar: and V. y. Ramadurat for Respon- ` 
ca 





G. S. V. __ 
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Pandrang Row and A. S. No. 312 of 1935, 
Abdur Rahman, JJ. 


13th March, 1939. 


Madras District Municipalities Act (V of 1920), Ss. 68 and 
69—Auction by committee of Municipality—Defendant making 
the highest bid—Agreement signed by Chairman and others— 
Municipality sanctioning the agreement subsequently—V alidity of 
agreement—Removal of rubbish by defendani in pursuance of 
agreemeni—If Municipality is entitled to relief—Contract Act, 
S. 65—A pplicability. 

In an auction held by the committee of a Municipality, the 
defendant gave the final bid. The agreement was signed by the 
Chairman and some of the members. It was not sanctioned by 
the Municipality until a few months after the expiry of the period 
for which the auction was held. In pursuance of the above agree- 
ment the defendant took delivery-of the rubbish belonging to the 
Municipality. The Municipality sued the defendant for compensa- 
tion for removing the rubbish. 

Held, (1) that the sanction of the Municipality has to precede 
the making of a contract which exceeds Rs. 1,000 and the Council 
must be made aware not only of the matter in regard to which the 
contract would be entered into but also in regard to its terms and 
conditions. The highest bid of the defendant must be regarded as 
a mere offer. The agreement relied on by the municipality is not 
valid, nor can it be ratified subsequently. Ò 

(2) As the agreement was discovered to be unenforceable 
according to the rules laid down in Ss. 68 and 69 of the District 
Municipalities Act and was not illegal, S. 65 of the Contract Act 
comes into play. The Municipality is entitled to equitable relief 
under S. 65 of the Contract Act and the defendant must make 
compensation for removing the rubbish. 

I.L.R. 29 Mad. 360 and I.L.R. 30 Mad. 290, not followed. 

A.LR. 1933 Mad. 145, I.L.R. 58 Mad. 65,43 L.W. 89 and 
LL.R. 45 All. 179 (P.C.), relied on. 

M. Patanjali Sastri for Appellant. 

K. Rajah Aiyar for Respondent. 


G.S. V. 


Somayya, J. C. C. C. A. No. 32 of 1937. 
17th March, 1939. 

Civil Procedure Code (V of 1908), O. 18, r. 18—Local inspec- 
tion made by Judge—Judgment based solely on the impression 
formed at the time of—No record made as to what was found 
at that time—Propriety of procedure. 
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` Agui was filed for a declaration of’ thè plaintiff’s right to 
light and air toa room in her house.- The trial judge made a 
local inspection and based his judgment: sol¢ly’ on the impression 
formed by him at that time and camé toa conclusion quite contrary 
to ‘the. evidence on the point. IIe did: not make any’ notes of 
inspection'and did not place on record what it was that he found 
on inspection so as to enable the appellate Court to come to an 
independent conclusion whether his decision was right. 


Held; that the prockdure eee by vs imal codi was 
wrong, 


“TLR, 39 Mad. 501 and ALR. 1931 Mad. 531, referred to. ° 
fa "MLN. Duraiswami Aiyangar for Appellant. 
~! KeS: Narayana diyar for Respondent.” 


. G. S: Y. 2 PERT l l l 


Pondrang. Rowand Abdur Rahman, JJ- _ ee S'. No. 125 of 1938. 
20th March, 1939. i 


~ Madras Marumakkatayam Act (XXII of 1923), Ss. 41 and 43, 
—“Construétion—Tarwad’ in S. 43 (4)—Registration of + main 
farwad as '` impartible—Tavazhi of the, tarwad possessing, 
separate properties —A pplicability of Chapter VI—Suit for parti-, 
tion of those, properties—M aintainability. 





mgt ite Se 


After a marumakkatayam tarwad iis been registered’- ‘as 
impartible, under S. 43 of the Marumakkatayam Act, a tavaghi of 
the tarwad: is governed by. the provisions of Ch.. VI of the Act 
and a suit for partition of the separate PrOpETEE ar the fovea 
is. maintainable under S. 41. a OS f ` 


` 


`e Patwad ’ in S. 43 (4) means the tarwad which was actually 
registered as impartible and nothing more. 


_ K. Kuttikrishna Menon and Cs Vasudeve Mannadiar for 
Appellants. ` es i oy 


EN vee sy 

T. R. Venkatarama -S astri A. Kuttisankaré Menon, K. V. 
Gopalakrishnan Nair, M. Chinnappan Nair and A.P. Kuttisankara 
Menon for Respondents. 
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King and Abdur Rahman, JJ. A.S. No. 77 of 1935. 
25th January, 1939. 


Hindu Law—Impartible estate—Illegitimate son of previous 
samindar—tIf entitled to maintenance under Hindu Law. 


In a suit for maintenance by the illegitimate son of the previ- 
ous zamindar of an impartible estate, 


Held, apart from special custom there is no right under 
‘Hindu Law for an illegitimate son to claim maintenance from an 
impartible estate. There is no coparcenary in an impartible estate. 


Observations in 67 M.L.J.274=L.R. 61 LA, 286=I.L.R. 56 
All. 468 (P.C.), treated as obiter dicta and distinguished as a case 
relating to succession. 

35 M.L.J. 392=L.R. 45 LA. 148=1.L.R. 41 Mad. 778 (P.C.), 
followed. i 

Sir Alladi Krishnaswami Aiyar and S. Nagaraja Aiyar for 
Appellant. 


T. S. Swaminathan for Respondent. 
K. S. 


Venkataramana Rao and Newsam, JJ. A. S. No. 444 of 1935. 
Oth March, 1939. 1% 


Negotiable Instruments Act (XXVI of 1881),Ss. 9,30 and 93 
—Hundi—Endorsement by payee—Transfer of debt by a letter— 
Undertaking given to bear the loss resulting from transfer—S uit 
by transferee against drawer of hundi—tIf hundi was taken eal 
notice of dishonour—Liability of drawer’s son. 


The payee of a hundi endorsed it in blank and delivered it to 
the plaintiff after the hundi had been dishonoured by non-payment. 
Along with the delivery of the hundi to the plaintiff a letter was 
given by the payee to the plaintiff asking him to collect the ‘hundi 
‘amount and pay himself the mortgage debt due by the payee to the 
plaintiff. At the time of transfer, he undertook that he would bear 
the losses resulting from the transfer. The plaintiff brought a 
suit-against the drawer of the hundi who contended that he was not 
liable as the hundi was dishonoured by non-payment and no 
notice of dishonour was given, to him. 





Heid, that it cannot be said that the endorsee was conscious 
that the hundi was dishonoured before he took the transfer. He 
cannot be deemed to have taken it with notice of dishonour. So 
he is a holder in due course and is entitled to enforce the hundi 
against the drawer. 
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' There wasa transfer of the debt apart from the hundi by 

reason of the letter and therefore the plaintiff can recover on the 
debt frem the son of the drawer. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
T.M. Ramaswomi Atyar for Appellant. 

~ K. Rajah Aiyar and S. Narasinga Rao for Respondent. 
G. S. V. ; , 
Wadsworth, J. . S. A. No. 620 of. 1935. 

21st March, 1939. 

‘Civil Procedure Code (V of 1908), S. 11—Bar of res judicata 
—Two, suits tried together—Major suiti including the subject- 
matter of the minor suit—Common judgment—Appeal preferred 
against the decree in. the major suit but not against the other 
decree. 

Where there are two contemporaneous suits overlapping one 
another and disposed of bya common judgment and an appeal is 
filed only against the decree in the major suit which includes'the 
whole of the subject-matter of the minor suit and is between the 
same parties, the decree in the-minor.suit against which no appeal 
is preferred cannot operate as res judicatg in the appeal against 
the major decree. 

S. A. No. 1643 of 1922 and ie 29 Mad. ee (F.B.), fol- 
lowed. 

LL.R. 46 Mad. 895 (P.C.),' referred to. l 

M.S. Ramachandra Rao and D. R. Krishna Rao for Appel- 
lant, f 

K. Kameswara Rao for Respondents, 

G. S.V. l i 
» .Newsam, J. C.R. P. No. 909.0f 1938. 

‘ 31st March, 1939: i 

Civil Procedure Code (V of 1908), S. 132—Persons PPA 
from appearance in public—Nature of exemption—Ap pearance 
‘before Judge ina place chosen by him. i OE 

Persons who according to the customs and manners of the 
‘country ought not to be compelled to appear in public are'exempt 
from appearance in public Court. But they are not’exempt from 
‘appearing before the judge in a private place, which must:be of his 
own choosing and within his discretion, not of their HOES : 

Ch. Raghava Rao for Petitioner. : 

` V. Rangachari-for Respondent. 


G.S. V. — 
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Wadsworth, J. . - % * S, A, No, 873 of 1935. 
6th April, 1939. 


Execution petition — Judgment-debtor’s wife filing claim 
petition under O. 21, r. 57—Dismigsal of execution petition— 
Legal representative of judgment-debtor filing fresh application— 
Fresh claim petition by judgment-lebtor’s wife successful— 
Petition whether barred. 


R héld a decree against P ‘and in execution attached ctrtain 
properties. P’s wife U filed a claim petition but that was rejected. 
Then R died and the Court presumably acting on the view asheld in 
ILL.R. 50 Mad. 1, dismissed the execution application in 1929. _R’s 
wife A filed andther execution application and prayed for fresh 
attachment, U filed another claim petition which was successful: 
The lower courts ‘held that since U did hot file a suit -under Q.-21, 
T. 63, to set aside the order on her claim petition in R’s attachment, 
she was,barred from maintaining the present claim petition. In 
that view 4’s suit was decreed by both the Courts. . 


' Held; that when the Court dismissed the execation application 
iri 1929, it did hot do so for statist?cal purpo¥és'but for the reason 
that the execution petition after 'R’s death /‘was not maintainable 
ahd R's legal répresentative must come bý way of a fresh execu- 
tion application. O.21,r. 57is not!exhatstive of instances of 
cessation of attachment and hence the attachment did terminate on 
the dismissal of R's execution petition. In thal view, U was not 
bound to file’a’ suit to sét asidé the order dismissing frer claim and 
the present claim petition in A’s execution was not barred. 

LL.R. 50 Mad. 1 and I.L.R. 55 Mad. 352 (F.B.), referred to. 

48 M.L.J. 616 and I.L.R. 56 All. 537 (F.B.), followed. 

R. Visvenathan and T. R. Srinivasan for Appellant. 

R. Desikan for Respondent. 

K.C. 

The Chief Justice and S. A. No. 404 of 1934 

Patanjali Sastri. J. 

17th April, 1939. 


Hindu Law—Adoption of daughter's son—Dispensing with 
datia homam—Whether texts permit. 





The authenticity and authority of the text of Yama to the 
effect that ‘the homa or the like is not necessary in the case of 
adoption of the daughter’s son, or the brother’s son; by the verbal 
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gift alone that is accomplished’ have been accepted in a Hong course 
of decisions. 


I.L.R. 2 Bom, 83, IL.L.R. 6 All. 276, I.L.R. 24 Bom. 218, 20 
C.W.N. 19, LL.R. 17 All. 294, LL.R. 21 All. 412 (P.C.) and I.L.R. 
39 Bom. 441 (P.C.), referred to. 


Hence, in order to establish a valid adoption of a daughter’s 
son even in the case of a Brahmin family, the performance of datta 
homam is not essential. The contention that the text relates toa 
putrika putra and dwayamushyayana adoption negatived. 


Per Chief Justice—In view of the observation in I.L.R. 39 
Bom. 441 at 465 (P.C.) and bearing:in mind that in I.L.R. 11 Mad. 
5 (F.B.) there was no express limitation of the decision in 4 M. 
H.C.R. 165, it is arguable that the latter decision which holds that 
datta homam is not essential for a valid adoption in any case still 
stands. 


Per Patanjali Sastri, J—As the prescribed ceremony has been 
held to be neceasary to ensure to the adopted son competence to 
perform the obsequies with efficiency [I.L.R. 11 Mad. 5 at 9 
(F.B.)] and as the daughter’s son already possesses that competence 
[vide 48 L. W. 887 at 891 and I.L.R. 50 All. 375 at 390 (P.C.)], 
the adoption of a daughter’s son without performance of datta 
homa is valid on that ground also. 


K. S. Destkan for Appellant. 


K. Rajah Aiyar, R. Visvanathan and V. Ramaswami for 
Respondent. 


K.C. —— 
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Eeach, C. J. and Patanjali Sastri; J. . L.P. A..No. 41 of 1937. 
17th April, 1939. 

Hindu Law—Swuccession—S ons of unmarried woman—Father 
unknown—If descendanis of the sons “sagothra sapindas”. 

A and B were the sons of C, an unmarried woman and it was 
not known who their father was. B’s grandson died leaving his 
father’s sister’s sons and his mother who inherited his estate. A’s 
son claiming to be areversioner sued for a declaration that an 
alienation by the mother of B’s grandson was not binding on the 
reversion. 

Held, it being impossible to say that A’s son and B’s grandson 
were descendants of a common ancestor there is no sagothra sapinda- 
ship but only a cognate relationship and the paternal aunt’s sons 
had a preferential claim to succeed. 

8 M.LA. 400, referred to. 

45 L.W. 153= (1937) 1 M.L.J. 268, affirmed. 

S. S. Ramachandra Atyar for Appellant. 


S. Ranganatha Aiyar for Respondent. 
K. S. 


Somayya, J. C. M. S. A. Nos. 38 and 39 of 1938. 

28th April, 1939. 

Provineral Insolvency Act (V of 1920), S. 4—Application 
under—Prior decision of Civil Court on same matter—Effeci— 
Res judicata. 

A creditor who had filed a suit against a father and his four 
sons obtained an order for attachment before judgment of all the 
family properties. The father applied for and got himself adjudi- 
cated insolvent shortly after the suit was decreed. After adjudica- 
tion the decree-holder filed in 1929 a petition in the Munsif’s Court 
to bring the attached properties to sale. Early in 1930 the 
Official Receiver sold some of the properties and applied for 
stopping the sale of the other properties in execution and for 
delivery of properties to him. The sale was stopped and the execu- 
tion petition was struck off. Then the Insolvency Court directed 
the receiver after payment of the expenses of the decree-holder to 
distribute the balauce among the creditors. The decree-holder 
filed a petition praying that the receiver be directed to remit to 
the Munsif’s Court th of the sale proceeds representing the 
sons’ shares. The receiver sent a letter to the Munsif saying 
that he had distributed the amount according to the order of the 
Insolvency Court and so could not comply with the prayer. The 
Munsif after hearing arguments held that the receiver shouid 
remit the sons’ shares. The receiver moved the Insolvency Court 
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for directions and obtained an order that the ‘decree-holder should 
apply to the Insolvency Court. The decree-holder did not do so 
but applied to the Munsif for committing the receiver for 
contempt. The -receiver applied under S. 4 of the Provincial 
Insolvency ‘Act to the Insolvency Court for a decision that the 
sons’ shares vested in him and were not liable to be transferred to 
the Munsif’s Court. The decree-holder opposed the petition but 
both the Subordinate Judge and the District Judge held in favour 
of the receiver. On appeal, 

Held, the order of the Munsif directing the receiver to remit 
the ‘$¢th share of sale proceeds was final and binding on the 
receiver. The receiver appearing in a Civil’ Court was only a 
suitor and not entitled to send a report but must file a counter 
affidavit or written statement. If he was dissatisfied with the 
Munsif’s decision the proper course was to appeal and noi to 
apply in the Insolvency Court under S. 4 of the Provincial Insol- 
vency Act and in the proceedings in the Insolvency Court the 
Munsif’s decision would be res judicata. The order of the Insol- 
vency Court directing the decree-holder’s expenses to be paid in 
priority did not negative his right to ihe sons’ shares. í 

A.C. Sampath Aiyangar for Appellant. 

_ K.V. Ramachandra Aiyar for the Official Receiver-Respon- 
dent. 7 
‘KS. ' —— 
Wadsworth, J. S. A. No. 842 of 1935. 
28th A pril, 1939. ` 
` ‘Indian Contract Act (IX of 1872), S.30—Pronote for losses 
incurred in gambling—If enforceable. 

Where a pronote is executed for losses incurred in gambling 
there is no lawful consideration and it is void under S. 30 of, the 
Indian Contract Act. Where the pronote is between the same 
parties it is inno sense collateral to the gambling and a suit on 
sucha pronote is not maintainable. 

V. Govindarajachari and K. V. Gopalaswams for Appellant, 

. P. Somasundaram and B. V. Subramaniam for Respondent. 

K. S. — 


[END OF Vorume.] 
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NOTES OF INDIAN CASES. 


Jerma LAL LaxMi CHAND SHAH v. AMRITA LAL OjHa, 
LL.R. (1938) 2 Cal. 482. 


The question in this case is whether in the case of an 
arbitration governed by the second schedule of the Civil Pro- 
cedure Code, the Court has power to extend the time for the 
making of the award after the award has been actually made. 
Though the question is a short one, the answer to it is not free 
from doubt. 


The difficulty is caused more by the terms of para. 15 (1) 
(c) of the second schedule than even para. 8. Para. 15 takes 
the place of S. 521 of the Civil Procedure Code of 1882 
which was worded somewhat differently to the eftect that no 
award would be valid unless made within the period allowed 
by the Court. The present language of the relevant portion of 
para. 15 is that no award shall be set aside except on the 
ground of the award having been made after the expiration of 
period allowed by the Court. Under the old Code, it was held 
by the Privy Council in Raja Har Narain Singh v. Chaudarain 
Bhagwant Kuar! that the Court had no power to extend the 
time after the award was actually made, though in that case no 
application was made for any such extension of time and the 
observations of the Privy Council to that effect were not strict- 
ly necessary. Consequent on the decision of the Privy Council 
it was uniformly held in India that under the Code of 1882, 





1. (1891) L.R. 18 LA. 55: LL.R. 13 All. 300 (P.C.). 
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the Courts had no power to extend time after the award had 
been made. 


This view could not be sustained on the language of para. 8 
of the second schedule of the present Code, because under the 
similar provisions of the Common Law Procedure Act and 
under S. 9 of the English Arbitration Act of 1889 and S. 12 
of the Indian Arbitration Act, it has been held that the Courts 
have power to extend time even after the award has been 
made. (See Lord v. Lee’, May v. Harcouri8, Knowles & Sons, 
Lid. v. Bolton Corporations, Tejpal Jamunadas v. B. Nathmull 
Company® and Shivji Poonja Kothari v. Ramjimal Babulalé. ) 


The question therefore remains whether by the change of 
the language in’ the present para. 15 (1) (cy, the Court has 
power to extend time after the award has been made, a power 
which it did not possess under the old Code. The decisions in 
Shib Krishna Dawn & Co. v. Satish Chunder Dutt? and Gopalji 
Kallianji v. Chhaganlal Vitthaljis have held that the alteration 
does not make any difference while in Sri Lal v. Arjun Das, 
the Calcutta High Court inclined to a different view. In Patto 
Kumari v. Upendra Nath Ghoshio and the case under notice, 
the learned judges have held thatafter the change effected in the 
language in the present Code of Civil Procedure, the Court can 
extend the time even though an award has been made already. 
This view has the merit of assimilating the law of arbitration. 
under the Civil Procedure Code with that under the Arbitra- 
tion Act as noticed above. If the principle is as pointed out by 
Lord Blackburn in Lord v. Lee’, that the order of the Court 
has the effect of ratifying the want of authority of the arbitra- 
tors as in the case of an agent, it has the effect of validating 
it from the beginning as if the extended time was inserted 
originally by the Court for making the award. Further, as 
pointed. out by the Patna High Court in Patto Kumars y. 
Upendra Nath Ghosh’, if the parties had gone on with the 
arbitration even after the expiry of time, it is difficult to see 
why they should not be taken to have waived the limit as io 





= 2. (1868) 3 Q.B. Cases 404. 
(1884) 13 Q B.D 6 - 4. (1900) 2 Q.B D. 253. 


ag 
5. (1919) LL.R. 46 Cal. 1059. 6. (1930) LL.R. 55 Bom. 452. 
7, (1911) LLR. 38 Cal. 522. 8. (1920) LL.R. 45 Bom. 1071. 
9. (1914) 18 CW.N. 1325 10. - (1919) 4 Pat. L.J. 268. 
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time and estopped by their conduct from questioning the award 
under para. 15, under which it was only voidable and not void 
as under the old Code. In this connection, resort may also be 
had to the powers which the Court possessesunder S. 148 of the 
Civil Procedure Code for extending time. 


AMRITA Lat OJEA v. UTTAM LAL Sarkar, I.L.R. (1938) 
2 Cal. 559. 

This decision brings out clearly one of the essentials of 
the plea of eviction by title paramount in a suit by the landlord. 
To constitute a good defence, the eviction must have been 
[rom something actually forming part of the premises demised ; 
and the party evicting must have a good title and the tenant 
must have quitted against his will. The eviction referred to 
above need not necessarily be actual and it will suffice if 
upon a claim being made by a person with title paramount, the 
tenant consents by an attornment to such person to change 
title under which he holds or enters into a new arrangement 
for holding under him, as this will amount to an eviction and 
a fresh taking. The decision under notice emphasises that 
a mere suit by the paramount title-holder claiming eviction of 
the tenant will not by itself suffice, as it merely amounts to a 
threat of eviction and not an eviction. In coming to this con- 
clusion the learned judges have differed from the prior decision 
of the Calcutta High Court in Ram Chandra Chatterjee 
v. Pramatha Nath Chatterjee. The English cases relied 
on in the latter case were distinguished by the learned judges 
in this case. They were really not cases of eviction by title 
paramount but were suits by the landlord against his own 
tenant by reason of a forfeiture of the tenancy and therefore 
have no bearing on the question under consideration. On the 
other hand there are direct decisions on this point in Devalrajx 
v. Mahamed Jaffer Saheb? and Bhagavatulla Krishna Rao v. 
Mungara Sanyasi3, which are not noticed by the learned judges 
in this case which fully support the conclusion and reasoning of 
the learned judges. Those were cases where the paramount 
title holder brought suits against the tenant and his landlord, and 





1, (1921) 35 C.L.J. 146: A.L.R. 1922 Cal. 237. 
2. (1911) LL-R. 36 Mad. 53. 
3. (1931) 62 M.L.J. 313: LL.R. 55 Mad. 601. 
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succeeded in those suits and still it was held it would not by 
itself operate to give rise to a valid defence of eviction by 
title paramount in a suit by the landlord against his tenant. 
The decision in Ram Chandra Chatterjee v. Pramatha Nath 
Chatterjees, referred to above was referred to and doubted in 
Bhagavatula Krishna Rao v. Mungara Sanyasis. It must be 
noticed that on similar facts in Bala Kushaba v. Abai Amrita 
Vaghmode®, the Bombay High Court held the tenant could set 
up a plea of eviction by title paramount. This decision has 
been supported on other grounds in Bhagavatulla Krishna Rao 
v. Mungara Sanyasis. It is needless to add as pointed out in 
Vayyaprath Kunnath Valia Muhammad v. Chowkkaran 
Orakkatters Savakutii Koyi, that an attornment alone to the 
paramount title-holder will not suffice in ihe absence of a 
threat of eviction by him. 


4. (1921) 35 C.L.J. 146: A.L.R. 1922 Cal. 237. 
5. (1931) 62 M.L.J. 313: I.L.R. 55 Mad. 601. 
6, (1909) 11 Bom. L.R. 1093. 7. (1933) 66 M.L.J. 355, 
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SHANKAR Lar v. Rana Lat, I.L.R. (1938) All. 363 
(F.B.). 


This decision of the Full Bench requires reconsideration in 
the light of the observations of the Privy Council in Maqgbul 
Ahmad v. Pratap Narain Singhi, to which we find no reference 
is made in the present judgment. The validity of an acknow- 
ledgment of liability under S. 19 af the Limitation Act was the 
question in issue and the Full Bench decision is that it was 
invalid. The promissory note sued on was executed on 29th 
July, 1927 and the present suit on it was instituted on 3rd 
January, 1933. An acknowledgment made by a Collector when 
the estate of the executant was under Court of Wards, on 13th 
October, 1930, was relied on as saving the bar of limitation. 
The period from 3rd August, 1929, to 4th December, 1931, was 
admittedly to be excluded in computing the period of limitation 
under S. 52 of the Court of Wards Act (United Provinces Act 
IV of 1872). Under S. 19 the acknowledgment must be made 
“before the expiration of the period prescribed”. TheFull Bench 
holds that this acknowledgment was not so made within three 
years from 29th July, 1927, but it was made only during the 
“excluded period” which according to the learned Judges is not the 
period prescribed. This view seems to be opposed to the obser- 
vations of the Board in Maqbul Ahmad v. Pratap Narain Singhi. 
There their Lordships observe that the expiration of the pres- 
cribed period is ascertained by the process of adding the period 
that ought to be excluded by the spectal provisions to the period 
primarily prescribed (that is by the Act or the schedule). The 
period of limitation in the above case will expire only after the 
expiry of three years plus the period of two years, four months 
and 20 days being the period to be excluded. As the acknow- 
ledgment was certainly before the expiry of the said period so 
calculated, the suit was well within time in this view. The 
High Courts of Bombay and Madras have taken the above 
view and though the Bombay decision may be distinguished by 
reason of the existence of prior acknowledgments, the Madras 
decision is a direct authority. The attention of the learned 
Judges does not seem to have been directed to the above two 
decisions either Dunichand Bishandas v. Comptoir National 
D’Escompte D’Paris? and Sambayya v. Pedda Subbayya. In 





1. (1935) 68 M.L.J. 665: L.R. 62 LA. 80: IL.R. 57 All. 242 (P.C.), 
2 AIR 1930 Bom. 187. 3. (1937) 2 M.L.J. 703, 
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the Bombay decision the period that-was to be excluded was 
under S. 14 of the Limitation Act itself whereas it may. be 
noted that in the Madras case the exclusion was by the provi- 
sions of S. 78 (2) of the Provincial Insolvency Act. The 
exemption under S. 52 of the U. P. Court of Wards Act is 
analogous to the above and to the provisions of S. 55(4) of the 
Madras Court of Wards Act. So far as the Madras case is 
concerned it may be useful to add that the pronote in question 
must have been kept alive by a prior acknowledgment, 
down to the date of adjudication, as otherwise even the 
subsequent acknowledgment-relied on during the pendency 
of the insolvency proceedings after the said adjudication would 
have been of no avail to save the claim from the bar of limita- 
tion. The decisions relating to the invalidity.of an acknowledg- 
ment made during the period when the Court is closed; in cases 
after the prescribed period has expired, notwithstanding S. 4 of 
the Limitation Act, have really no bearing on the present ques- 
tion in controversy, when it is remembered, as observed by 
the Privy Council, “that there is a marked distinction in form 
between S. 4 and S. 14” and “that there is nothing in S. 4 
which alters the length of the prescribed period”. 


aeee =i 


TAE SECRETARY OF STATE v. THE: BANK oF InDia, LtD., 
(1938) 2 M.L.J. 169: L.R. 65 I.A. 286: LL.R. (1938) Bom. 
502 (P.C.). [On appeal from‘I.L.R. (1937) Bom. 145.] 


As observed by their Lordships an important quéstion of 
principle was involved in this case and their Lordships’ judg- 
ment is more noteworthy for the reason that they differ from 
‘the views of the two Courts below, both on the general principles 
of the common law relating to the right to an indemnity, as 
„well as on the construction of S. 21 of the Indian Securities 
Act, 1920. The question that fell to be decided was whether the 
holder of a Government security who presented it to the public 
debt office for renewal and obtained a new Government bond 
is bound to indemnify the Government when it turned out later 
that the holder had no title to the old ‘bond presented for 
renewal owing to the signature of a prior owner of the same 
being found to be a forged one. The Government had to re- 
imburse the true owner in a suit by. him and they brought the 
present suit on the indemnity implied in- the circumstances of 
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the case. The Government had not elected to ask for an 
indemnity under S. 21 of the Act. Their Lordships hold that 
the right under S. 21 is only an additional statutory right and 


does-not displace the common law rule as to a right of 


indemnity. This isa new section inserted inthe Act of 1920. 
It is worded in positive language empowering the Government 
to call-for the-prescribed indemnity but it does not have the 
negative effect of taking away the implied right of indemnity 
existing under the Common Law. According ‘to their Lordships, 
it‘only gives an added statutory right different from-and ‘not 
inconsistent with the common law right. Of course if an 
express indemnity is exacted under S. 21, the implied indemnity 
under the common law rule will not be available. As‘regards 
the common law rule itself their Lordships point out that the 
principle thereof was well stated in Sheffield Corporation v. 
Barclay}, and that the said principle is of the widest application. 
“The rule itself is not based on the fiction of contract implied 
by law. It is merely that there is a right of indemnity when- 
ever one person does an act at the request of another which is 
not manifestly tortious to his knowledge of the person doing it 


and such act turns out to be injurious to the rights of a third’ 


party. This right will equally arise even if the person does a 
statutory duty, provided he does it at the request of another but 
if the act is done by an officer though moved to do so by 
another not merely on the applicant’s request but in exercise of 
a judicial or quasi-judicial decision arrived at by him in exercise 
of a statutory duty imposed on him by the terms of the relevant 
statute to come to such a decision, either to exercise or not to 
exercise his powers, the implied right of indemnity does not 
exist. Whether a particular act comes in the one class or 
another will of course depend on the nature of the act and the 
terms of the particular statute. The mere presence of an ele- 
ment of choice or deliberation on thepart of the officer does not 
take away the right of indemnity so long as he proceeds to act 
at the request of the applicant.” Their Lordships hold that in 
the matter of obtaining a renewal of a Government bond under 
S. 12 of the Securities Act, 1920, the officer acts at the request 
of the applicant only and is entitled 10 an indemnity in proper 
cases. 





B (1905) A.C. 392 © -o s 
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It may be useful to add that this judgment does not deal or 
indicate what rights the Bank will have in their turn and against 
what parties. They will have their rights against Acharya 
from whom they purchased the note on the forged endorsement. 
Tn this case there does not seem to have been any intermediate 
endorsements from Acharya onwards till the note came to the 
Bank. In cases where an earlier endorsement is forged and 
there are later endorsements by various persons the rights of 
parties will have to be regulated in the light of S. 8 of 
Securities Act, which overrides the normal provisions of the 
Negotiable Instruments Act. 


Further Government’s liability in respect of old bonds re- 
newed is only for a period of six years from the date of the 
issue of the renewed security. Persons who deal in the renewed 
security are however quite safe as the renewed note constitutes 
a new contract between the Government and the person to 
whom it is issued and all persons deriving title thereafter from 
him. See also Mascarenhas v. Mercantile Bank of India, Lid.1 





1. (1931) 61 M.L.J. 837; L.R. 58 I.A. 433: LL.R. 56 Bom, 1 (P.C.), 
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Gopar Sattru Tipps v. Dyvanu Maruti KEHADE, I.L.R. 
(1938) Bom. 649. 


This judgment holds that the prior decision of the Bombay 
Court in Basappa Budappa v. Bhimangowda Shiddangowda!, has 
been overruled by the decision of the Privy Council reported 
in Parmeshwari Din v. Ram Charan? affirming the judgment 
of the Allahabad Court in Ram Charan v. Parmeshwari Din3. 
A purchaser of properties pendente lite from a defendant is his 
‘representative’ within the meaning of S. 47, Civil Procedure 
Code, inasmuch as the doctrine of lis pendens will govern his 
rights. A decree for possession against the defendant in the 
action can therefore be executed against such a purchaser even 
if he is in possession, as the decree-holder’s rights are not to be 
affected by the transfer pendente lite. The Privy Council held 
in the case mentioned above that the dispute related to the 
execution of the decree and is one between the decree-holder 
and the judgment-debtor’s representative and under S. 47, Civil 
Procedure Code, the executing Court has jurisdiction to decide 
that dispute. If so a separate suit is also barred and the 
present judgment follows it up by deciding that a separate suit 
(which would not lie) cannot be converted even into an appli- 
cation under S. 47, where more than three years had elapsed 
from the time when the right to apply for execution had 
accrued and the execution of the decree was consequently barred 
by limitation. To a similar effect there is a decision of the 
Madras High Court also. See Lakshminarayana v. Hanumayyas. 


GANGADHAR GOPALRAO DESHPANDE v. SHRIPAD ANNARAO 
DESHPANDE, I.L.R. (1938) Bom. 655 (F.B.). 


The Bombay High Court has by its judgment in the above 
Tull Bench case overruled its decision in Atmaram Bhaskar ~v. 
Parashram Ballals and all the High Courts are now in agree- 
ment with the view that the subsequent suit for future mesne 
profits even though asked for and not granted by the Court in 
an earlier suit, is not precluded by explanation V to S. J1, 
Civil Procedure Code. The ‘relief’ referred to in the said 











1. (1927) I L.R. 52 Bom. 208. 2 (1937) 2 M.L.J. 359 at 361 (P.C). 
3. (1932) LL.R 55 All. 235. 4. ALR. 1937 Mad, 580, 
5. (1920) LL.R. 45 Bom, 954, 
NIÇ 
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explanation is only with reference to an accrued cause of action 
which is the basis of the suit and not with reference to future 
causes of action not yet arisen at the date of suit though the 
Court is specially empowered to award such a relief also in its 
discretion. This has been hitherto the prevalent view of all 
the Courts except-Bombay and the Bombay Court also has now 
fallen into line and there is no longer any conflict of authority. 
It should however not be forgotten that a subsequent suit for 
mesne profits, where it is allowed, can only be for three years 
profits prior to the date of suit under Art. 109 of the Limitation 
Act. The parties should therefore be careful to obtain an order 
for future mesne profits under O. 20, r. 12 in the first suit 
itself inasmuch as (1) no court-fee need be paid before 
execution and (2) the mesne profits for the entire period from 
date of suit can be obtained a factor which is very important 
having regard to the length of the period of litigation in Indian 
Courts from start to finish. 
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NirupamMa DEBI v. ANATH BANDHU SHAHA, LL.R. 
(1938) 2 Cal. 590. 


This decision relates to an important question of contribu- 
tion between the owners of different items of mortgaged 
properties under S. 82 of the Transfer of Property Act. 
‘Stripped of unnecessary details, the essential facts were as 
follows: Three properties were mortgaged to secure one debt. 
The mortgagor sold the third item of property and directed the 
vendee out of the price to pay off the mortgage amount in its 
entirety. Then he sold the second item- freed from the mortgage 
and the sale deed recited that the vendee of the third item would 
pay off the whole mortgage amount. The question was whether 
the vendee of the second item was bound to contribute towards 
ihe mortgage amount rateably to the value of the property 
purchased by him and the learned Judges have answered 
it in the negative. 


The answer to the question depends on the correct inter- 
pretation of S. 82 of the Transfer of Property Act. If atten- 
tion is confined to the terms of the section alone, much of the 
confusion that resulted from the decisions may, we venture to 
submit, be avoided. Under the section, in the absence of a 
contract to the contrary, the several properties are liable rateably 
according to their values to bear the burden of the common 
mortgage debt. As the question of contribution arises only 
after the mortgagee has been satisfied and the mortgagee is 
not bound to apportion his claim in any manner against the 
properties but can recover it out of any one or many of the 
mortgaged properties, it would naturally follow that the 
contract to the contrary referred to in the section would include 
acontract between the owners of the various properties liable 
for the common mortgage debt. Overlooking this consideration 
it was laid down in Ramabhadrachar v. Srinivasa Aiyangar), 
relying apparently on a passage in Fisher on Mortgages which 
was referred to in the arguments in that case, that the contract 
to the contrary could not refer to one between the owners of 
the several mortgaged properties but could only relate to a 
contract between the mortgagee on the one hand and the mort- 
gagor or mortgagors on the other. That, on this question, the 
section is the sole guide has been emphasised by their Lordships 





1. (1900) I.L.R. 24 Mad. 85. 
NIC 
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of the Privy Council in Gancshi Lal v. Charan Singhi. ‘When 
once this interpretation was placed on the section by Rama- 
bhadrachar.v. Srinivasa Aiyangar®, it was followed in a number 
of decisions of the various High Courts and passed into text 
books of authority. See Sir Dinshaw Mulla’s Commentaries 
ou the Transfer of Property Act, Second Edition; page 497, 
where the decisions are found collected. 


The question: was however fully discussed by Mr. Justice 
Venkatasubba Rao in Muthiah Bhagavathar v. Venkatrama 
Aiyar3, and the learned Judge pointed out that the contract to 
the contrary under S. 82 need not be restricted to a contract 
between the mortgagee on the one hand and the mortgagor 
on the other, but could refer also to the contracts between 
the owners of the mortgaged properties whether at the 
time of the mortgage or later, which might vary the rule of 
contribution laid down by the section. The learned Judge 
dissented from the view held in Ramabhadrachar v. Srinivasa 
Aiyangar® and his view has since been followed in all the High 
Courts. See Bava Sahib v. Krishna Boyan, Muthuswami 
Pillai v. Arasayee Ammas, Isrt Prasad Singh xv. Jagat Prasad 
Singhs and Khudawand Karim v. Narendra Nath’. The decision 
of the Calcutta High Court now under notice proceeds on a 
similar view though the learned Judges do not say so in terms. 

Their Lordships of the Privy Council however in Ganeshi 
Lal v. Charan Singh! pointed out that the contract to the 
contrary would be binding on the parties to the contract and 
the benefit of the contract should be assigned to the purchasers 
of the mortgaged properties if they should claim to enforce the 
contract and on this ground their Lordships distinguished the 
case in Muhammad Abbas v. Muhammad Hamid’. This assign- 
ment of the benefit of the contract need not necessarily be express 
and it can be inferred from the fact that the other items of the 
mortgaged properties are transferred to the purchaser freed 
from the liability. under the mortgage. This is the nature of 








—_ 


1. (1930) 59 M.L J. 177: L.R. 57 LA. 189: LL.R. 52 AIL 358 (P.C). ` 
2. (1900) I.L.R. 24 Mad. 85. es 
3. (1935) 69 M.L.J. 303: IL.R. 59 Mad, 121. 
4, ALR. 1936 Mad. 898. - 5. ALR, 1936 Mad. 901: 44 L.W. 447. 
6, (1937) LL.R. 16 Pat. 557: A.LR. 1937 Pat. 628, 
Ttr 92 (1935) LER, 58 All. 548: A.I.R. 1936 All, 258, `- 
8. (1912) 9 All. L.J. 499. 
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the subsequent sale in this case and consequently the purchaser 
was not bound to contribute to any. extent to the owper of the 
other property who agreed to satisfy the mortgage. This 
decision of the learned Judges is supported by the reasoning 
and the decisions in Bava Sahib v. Krishna Boyapi and 
Muthuswamt Pillai v. Arasayee Ammal which are decisions 
on similar facts. 





Rapua Kissen v. Hira Lar BANJARA, I.L.R. (1938) 2 
Cal. 618. 

In this case, the Presidency Small Causes Court of 
Calcutta sold certain patent rights in ekecution without. having 
duly attached the same previously.. The question was whether 
the execution sale was void, because under the rules applicable 
to the Calcutta Small Causes Court, the words “or by sale 
without attachment” were omitted in S. 51 of the Civil Proce- 
dure Code; and. the learned Judge regretfully held that the 
execution sale was void and without jurisdiction. With all 
respect to the learned Judge, we venture to. think that ne 
decision is open to question. 

The effect of an attachment as pointed out in Sharoda 
Moyee Burmonee v. Wooma Moyee Burmonees, Sheodhyan 
v. Bholanatht and Subramanta Atyar v. Krishna Aiyard is 
only to make the property available to the decree-holder by 
rendering any subsequent private transfer invalid against 
claims enforceable under the attachment. It is not a necessary 
pre-requisite to an execution sale. It has consequently beer ‘the 
view of all the High Courts under the old Code before the 
enactment of S. 51 of the new Code and since its enactment 
that an execution sale of immovable properties without a 
pre-existing attachment is only irregular and not void or illegal. 
See Kishory Mohun Roy v. Mahomed Mujaffar Hosseins, 
Nareshchandra Mitra v. Molla Ataul Hugi, Sheodhyan v. 
Bholanatha, Subramanta Atyar v. Krishna Aiyart, Raja Wasir 
Narain Singh v. Bhikhari Ram8, and Sakharial Jamnadas v. 
Jerbai Sorabji®. Theprior decisions of the Bombay and 





1. A.LR. 1936 Mad. 898, 2. ALR. 1936 Mad.901: 44 L.W. 447. 
3. (1867) 8 W.R. 9. 4. (1899) LL.R. 21 All. 311. 
5. (1925) 51 M.L.J. 172. 6. (1890) I-L.R. 18 Cal. 188. 


7. (1929) LL.R. 57 Cal. 1206, 
8. (1922) LL.R. 2 Pat. 207. 9. (1934) I.1,.Rs 58 Boms 564. 
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Calcutta High Courts in Sorabji Coovarji v. Kala Raghu- 
nathi and Panchanan Das v. Kunja Behari? which held 
that an attachment is a necessary pre-requisite for sale have 
since been dissented from in the later decisions of those High 
Courts in Sakharlal Jamnadas v. Jerbai Sorabjı3 and Naresh- 
chandra Mitra v. Molla Ataul Hugs: The absence of attachment 
has been held in the above cases only to amount to a material 
irregularity in the publication or conduct of the sale which 
would entitle the judgment-debtor and others interested in the 
property to set aside ihe sale under O. 21, r. 90 of the Code; if 
thereby a substantial injury bad been caused. 


The case of a movable property under which class a patent 
Tight would fall would seem to be an a fortiori case, because 
under O. 21, r. 77 (2) the sale became absolute on the payment 
of the price and under O. 21, r. 78 of the Civil Procedure Code, 
no irregularity in publishing or conducting a sale of movable 
property would vitiate the sale and the person sustaining any 
injury by reason of. such irregularity would only be entitled to 
compensation and if the person who caused the injury was the 
purchaser, to recover the property from -him. It must be 
observed that in this case, there was not even a suggestion that 
by reason of the absence of attachment the judgment-debtor 
sustained any loss in the execution sale. We therefore submit 
there was no room for the regret by the learned Judge and he 
could well have held following his natural inclination as to the 
justice of the case, that the execution sale was valid and conveyed 
a good title to the purchaser. 


a na ee at a le 
1. (1911) LL.R. 36 Bom. 156. 2. (1917) 42 I.C. 259, 
3. (1934) I.L.R, 58 Bom. 564. 4. (1929) LL R. 57 Cal. 1206. 
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Hare KRISHNA Marri v. GAJENDRA Nata Haro, I.L.R. 
(1938) 2 Cal. 643. 


One of the questions in this case was whether a purchaser 
in execution in a first mortgagee’s suit to which the puisne 
mortgagee is not made a party is bound to account for the pro- 
fits received by him from the property in a subsequent suit for 
redemption by the puisne mortgagee and the learned judge has 
held following Jnanendra Nath Singh Roy v. Shorashs Charan 
Mitral, that he was so bound. It is clear that in such a suit, 
the amount due to the prior mortgagee is calculated on the basis 
that the first defective suit on the prior mortgage was not 
brought at all and that therefore the amount is calculated on the 
footing of the first mortgage bond itself till the date fixed for 
payment in the second suit. Matru Lal v. Durga Kunwar’, and 
Umes Chunder Sircar v. Zahur Fatimas. 


Then the further question is whether the ‘purchaser in the 
first mortgagee’s suit should account for the profits received by 
him from the property. The answer to this question depends 
on the nature of the right acquired by him in the Court auction 
purchase. It has been pointed out in Chinnu Pillai v. Venkata. 
samy Chettiar4, that such a purchaser acquires the rights of the 
‘prior mortgagee and of the owner of the equity of redemption 
and that his position is similar to that of a purchaser in a volun- 
tary salejof the prior mortgage right and the equity of redemption. 
It has been held that if a purchaser of the equity of redemption 
in a private sale pays off the first mortgage when a puisne mort- 
gage is outstanding, he can appropriate the rents and profits 
from the property as representing the ownership of the equity 
of redemption and also claim the entire interest on the basis of 
the first mortgage, as against the puisne mortgagee. Malireddi 
Ayyareddi v. Gopatakrishnayyas, affirmed by the Privy Council 
in Malireddi Ayyareddi v. Gopalakrishnayyas, Pichat Konar v. 
Narasimha Rama Atyar’?. See however Ramachandra Naidu v. 
Pavalayammals, This would logically seem to be the result 








1. (1922) LL R. 49 Cal. 626. 

2, (1920) 38 M.L.J. 419; L.R. 47 LA. 71: LL.R. 42 All, 364 (P.C). 

3. (1890),L.R. 17 LA. 201: LL.R. 18 Cal, 164 (P.C.). 
4, (1915) 30 M.L.J. 347: LL.R. 40 Mad. 77. 
5, (1920) 12 L.W. 101. 

6. (1923) 46 M.L.T. 164: L.R. 51 LA. 140: LL.R. 47 Mad. 190 (P.C.). 
7. (1929) 58 M.L.J. 343. 8. (1934) 68 M.L.J. 717. 
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even if there is a gift of the equity of redemption and not a 
purchase for value. It has however been said in Natesan 
Chettiar v. Ramalinga Chetitar!, that as against the puisne 
mortgagee who was not impleaded in the prior mortgagee’s 
suit, the purchaser in execution of the decree in the suit would 
not get the equity of redemption, and that the sale of equity of 
redemption is void and is a nullity. It is difficult to reconcile 
this view with the decision in Chinnu Pillai v. Venkatasamy 
Cheitiar® referred to above. If the sale of the equity of redemp- 
tion is a nullity, it would raise the question in whom it still 
vests. If it continues to vest in the original mortgagor he would 
seem to be the person entitled to the rents and profits and the 
puisne mortgagee would not be entitled tothe same as he would 
not be entitled to possession. If again the sale of the equity 
of redemption is void against the puisne mortgagee who was not 
impleaded in the prior suit, could the puisne mortgagee still sue 
the original mortgagor as continuing to be the owner of the 
equity of redemption without impleading the execution purchaser. 
These ‘considerations would seem to point to the conclusion that 
as against the puisne mortgagee the execution purchaser would 
be the owner of the equity of redemption. If so, it is difficult 
to see why he should not enjoy the rents and profits in his own 
right as the owner of the equity of redemption just ‘like the 
mortgagor himself and should account for the same to the 
puisne mortgagee. It has however been held in Muthammal v. 
Rasu Pillat8, after a review of the prior decisions that an exe- 
cution purchaser in a defective prior mortgagee’s suit is bound to 
account for the profits received on the footing that they were 
payments inade by the mortgagor towards his mortgage which 
só far as the puisne mortgagee is concerned must be deemed to 
be outstanding. There is a further distinction made in such 
cases thatif in the execution sale he pays more for the property 
than would satisfy the first mortgage, he should only account for 
the proportion of the profits referable to such excess over the 
mortgage amount. See Muthammal v. Rasu Pillai3, This 
distinction has not been approved of in the latest Madras case 
of Natesan Chettiar v. Ramalinga Chetiter!, where it has been 
held that in all cases, the execution purchaser in the defective 








`~ 


1. (1937) 46 L.W. 332, 
2, (1915) 30 M.L J, 347: LL.R. 40 Mad. 77. 
: 3- (1917) LL.R. 41 Mad. 513 at 517, 
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prior mortgagee’s suit should account for the entirety of rents 
and profits from the property following Ramji Lal v. Roshan 
Singh! and Jnanendra Nath Singh Roy v. Shorashi Charan 
Mitra®, The case under notice does not note the distinction 
referred to above and it is not clear from the facts whether the 
purchase money was more than sufficient to meet the prior 
mortgage. With regard to Ramachandra Naidu v. Pavalay- 
ammal3, referred to above, it is difficult to rest the decision on 
any intelligible legal footing. From all that has been stated 
above, it would seem that the question requires fuller considera- 
tion in all its aspects in a later case. l 


SHETH MANEKLAL KALIDAS v. LuvAR SHIVLAL DAYA- 
RAM, ILL.R. (1939) Bom. 9. 


One of the questions in this case was whether the time 
taken by aprior suit or proceeding which was dismissed as 
being premature can be availed of for saving limitation for a 
subsequent suit after the accrual of the cause of action, under 
S. 14 of the Indian Limitation Act and the learned judges have 
answered it in the affirmative. In coming to this conclusion, 
the learned judges have relied on the decision of the Privy 
Council in Hem Chandra Chowdhry v. Kali Prosanna Bhaduris. 
The argument against the conclusion of the learned judges was 
that when the previous suit was held to be premature, the basis 
of the prior decision was that the plaintiff had no cause of 
action for his’ prior suit and it could not therefore be said that 
there was a cause of action for the prior suit and that it was the 
same as the one on which the subsequent suit was brought as 
required by S. 14 of the Indian Limitation Act. A further 
argument was that the dismissal of the prior suit as premature 
is not due to a cause of a like nature to that of defect of juris- 
diction within the meaning of the section. 


In the first place, it must be observed that it has been 
repeatedly held that S. 14 of the Limitation Act has to be con- 


Ne te, 





1. ALR. 1935 All. 692, 
2 (1922) LL.R. 49 Cal. 626, 
3. (1934) 68 M.L.J. 717. 
4, (1903) L.R. 30 L.A. 177: LL.R. 30 Cal. 1033 (P.C,), 
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strued liberally. Kunhi Kutti Ah v. ‘Kunhammadi, Shri 
Sharada Peeth Math v. Shri Rajrajeshwarashram8 and Tiru- 
mala Narasimhacharyulu v. Sobhnadri Appa Rao§, though it 
should not involve a disregard of the words of the enactment. 


The decision of their Lordships of the Privy Councilin Hem 
Chandra Ckowdhry v. Kali Prosanna Bhaduri‘, seems to be based 
on similar facts; but neither in the arguments as reported in the 
Indian Law Reports nor the Indian Appeals nor in the judgment 
is any reference made to the provisions of S. 14 of the Limitation 
Act. That is perhaps the reason why this decision is not noticed 
under the section by Mitra or Rustomji in their works on Limi- 
tation as an authority under the section. This decision of the 
Privy Council has however been rested on S. 14 in Saraj Ranjan 
Choudhry v. Premchand Choudhry and Ram Charan Sahu v. 
Mata Prasad$, as noticed by Mr. Rustomji at page 967 of the 
fifth edition of his book. The learned author however observed 
at page 248 that the failure of the prior suit by reason of its 
prematureness is not a cause of a like nature to defect of 
jurisdiction within the meaning of S. 14 and the learned author 
is supported in this view by the decision of the Calcutta High 
Court in Dwarkanath Chakravartt v. Atul Chandra Chakra- 
vartti, though there is no discussion of the point. We venture 
to submit that the view of the learned judges in the case under 
notice is to be preferred as it takes a more liberal view of the 
terms of the section and is supported by the decision of the 
Privy Council referred to above. 





1. (1922) 44 M.L.J. 179. 
2 A.LR. 1933 Bom. 276: 35 Bom. L.R. 440. 
3. (1932) 140 I.C. 270 at 272. 
4. (1903) L.R. 30 I.A. 177 : LL.R. 30 Cal. 1033 (P.C.). 
5. (1917) 22 CW.N. 263. 6. (1927) LL.R. 49 All. 565, 
7. (1919) LL.R. 46 Cal. 870. 
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BHARAT: ABHYUDOY COTTON Mitts, Limirepv. MAHARAJA: 
ov DHARBHANGA, I.L.R. (1939) 1 Cal. 81. 


We are not sure whether the learned judges have not 
placed an unduly narrow construction on the explanation to 
O. 33, r. 1 of the Civil Procedure Code in holding that a 
corporation cannot sue in forma pauperis and that it is not a 
“person” within the meaning of the rule. In coming to this 
conclusion they have placed strong reliance on the persoual 
attributes referred to in the rules of O. 33, such as the refer- 
ence to the wearing apparel of the petitioner in'r. 1, the 
presentation of the petition in person in r. 3 and the reference 
to the examination of the applicant by the Court in r. 4 dnd 
hold that as these attributes cannot exist in the case of a 
corporation, it is outside the scope of O. 33. 

In laying emphasis on these attributes, we shall be exclud- 
ing not merely corporations but also infants, persons of unsound 
mind and deities who are juristic persons in law. We are not 
clear whether the learned judges intended to lay down that 
these are also excluded from the privilege of suing as paupers. 
We find that the cases relating to Thakwrs were referred to in 
the argument, but the learned judges do not express any opinion 
on them. It is well settled by the decisions of all the High 
Courts that infants can sue as paupers under O. 33 of the Civil 
Procedure Code. (See Venkatanarasayya v. Achemmal, Nemi- 
chand Bhickchand Marwadi v. Kevalchand Jasraj Marwadi3, 
Nanibala Dassya v. Jaimini Sundaris and Sharan Singh v. Mt. 
Man Kaur. : 

Similarly, in the cases of Hindu deities and wakfs, it.has 
been held that a suit can be filed tm forma pauperis and that in 
this connection, the means of the mutwalli or the shebait is 
immaterial. Sm. Mabia Khatun v. Sheikh Satkarit, Kunja 
Behari v. Mohit Singhs and Nanda Lal Chatterjee v. Dwarka 
Nath Dast. lt cannot be suggested that a next friend can 
present the application on behalf of the minor under the provi- 
sions of O. 32, r. 5, because O. 33, r. 3 enacts that notwith- 
standing anything contained in the rules the application should 
be presented in person by the applicant and a baby in arms and 


1. (1881) LL.R.3 Mad.3. 2. ALR. 1924 Bom, 440: 26 Bom,L.-R. 380. 
3. ALR. 1923 Cal. 656, 4. ALR. 1929 Lah. 746, 
5, A.LR. 1927 Cal. 309. 6. ALR. 1934 Pat. 531. 

7. (1911) 16 C.W.N. 93:11 I.C. 892, 
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a lunatic cannot present the petition in person; nor can they be 
examined by the Court under O. 33, r. 4. These considerations 
would seem to indicate that the personal attributes have been 
unduly emphasised in arriving at the conclusion as to 
the meaning of the word “person” in O. 33, r. 1. They, 
can only therefore refer to the cases where those personal 
attributes can exist and the rules should be understood 
as providing that in those cases they should be observed. In 
fact even in the English cases, it has been pointed out as in 
Hirst v. West Riding Union Banking Companyl, that though 
the personal attribute of signature referred to by the statute 
can have no application to a corporation, a corporation was 
nevertheless within the intendment of the statute. Indeed, 
Stirling, L.J., in the Court of Appeal points out that if too 
much stress is laid on the signature of the person, a person 
who by reason of disease cannot sign, would be outside the 
protection of the statute. Also see Cortis v. Kent Water-works 
Companys. 


„There are numerous cases in England onthe question 
whether in any statute the word “person’’ excludes a corpora- 
tion or not. They will be found collected in Stroud’s Judicial 
Dictionary and its supplement under ihe heading “person” and 
also in Halsbury’s Laws of England in the volume dealing with 
Statutes and also -in the Empire Digest under the heading 
Corporation. The decision under any one statute cannot be an 
authority under another statute and it is difficult to reconcile all 
the decisions. The discussion in all the cases has been whether 
by reason of the context, the manifest object of the statute or 
the nature of the subject-matter, a corporation should be exclud- 
ed from the signification of the term “person”. This is the test 
laid dowo by Lord Selborne in The Pharmaceutical Society v. 
The London and Provincial Supply Association, Limiteds and by 
Lord Blackburn at page 869. It is of interest to note that Lord 
Blackburn whose judgment in the above case has been strongly 
relied on by the learned judges in the case under notice, himself 
held that though a corporation may not be a “person” within the 
meaning of Ss. 1 and 15 of the Act there considered, it would 





1, (1901) 2 K.B. 560, 
2 (1827) 7B. & C. 314: 108 ER 741. 
3. (1880) 5 A.C. 857 at 862, 
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be a “person” within the meaning of S. 17 of that Act. Vide 
pages 872 and 873. 

We should therefore consider whether there is anything in 
the object of the Civil Procedure Code, or its subject-matter to 
show that a juristic person like a corporation should be excluded 
from the benefit of the procedure of suing as a pauper. Put in 
this form, the question camadmit of only one answer and that in 
the negative. If so, we venture to submit that a corporation can 
sue as a pauper and the reference to the personal presentation, 
wearing apparel, etc., can only have reference to the cases where 
they can exist. The correct meaning of the word “person” in 
r. (1) was given by Venkataramana Rao, J., in delivering the 
judgment of the Full Bench in Swaminathan. v. Official 
Receiver of Ramnad}, an 





GokaL CHAND-JAGAN Nars (Fira) v. NAND Ram Das- 
Arma Ram (Fea), (1939) 1 M.L.J. 56: L.R. 661A. 13: 
LL.R. 1939 Lah. 56 (P.C.). 

The question in this case is one of general interest in the 
law of agency and as such it has found its way into the English 
Law Reports as well and reported in (1939) A.C. 106. A commis- 
sion agent collected from a customer who was financially embar- 
rassed at the time, only a portion of his dues in cash and for 
the balance, he gave credit having taken hundies. The customer 
subsequently became insolvent. The principal sued the agent 
for the balance and contended that the agent had no authority 
to receive anything but cash and was therefore liable for the 
amount for which he gave credit. Their Lordships point out 
that though the general rule is that an agent has no authority 
to receive payment otherwise than in cash, it has no application 
to a case when the customer is financially embarrassed and the 
result of pressing him to pay the whole amount without giving 
him credit will only be to drive him to insolvency. There is no 
case directly bearing on the question; but their Lordships have 
invoked the analogy of the decision in Russel v. Palmer’, In 
such a case, their Lordships have pointed out that it is the duty 
of the principal to show that more could have been recovered 
and that the agent was negligent in not doing so. 

CEA et a a ae E 


1. (1937) 1 M.L.J. 727: LL.R. 1937 Mad. 784 (F.B.). 
2 (1767) 2 Wils. K. B. 325: 95 E.R. 837, 
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On. the other point, to the effect of the appellate judgment 
not complying with the requirements of O. 41, r. 31 of the Civil 
Procedure Code, there’ is a conflict .of decisions inthe High 
Courts in India. Some of the decision’ hold that the appellate 
decision should be set aside on that ground and while others 
hold that it is only an irregularity within the terms of S. 99 of 
the Civil Procedure Code. The former class of cases may be 
illustrated by Sttarama Sasirulu v. Suryanarayana Sastrulwl, 
Saravana Pillai v. Sesha Reddi8, Sri Ranganatha Thathachariar 
v. Veeravalli Rajagopalachariar?, Ganapathi Ranu v. Sewak- 
ram* and Harama v. Ghania Lals, while in Mygapula Ganganna 
v. Sri Rajah Uppalapati Venkata Vijaya, Gopalaraju Garu 
Bafhiyat Bashand® and Bisvanath Maiti v. Baidyanath Manduh, 
it was held that the non-compliance with the terms of O. 41, 
r. 31 is only an irregularity. It is a question whether this 
decision of their Lordships has approved the latter line of cases. 


[END OF VoLuME. ] 


1, (1898) 8 M.L.J. 183: LLR. 22 Mad. 12 2, 
2, (1908) 18 M.L.J. 34: IL.R. 31 Mad. 469 (F.B.). 
3, ALR. 1928 Mad. 16. 4. | (1918) 20 Bom.L.R. 461. 
5, AIR. 1930 Leb: 152 6, (i916), 31 ML.J. 870. 
7, (1885) LL.R, 12 Cal. 199. 
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Kumar Kamalaranjan Roy - .. Appellant* 
v. : 
The Secretary of State .. Respondent. 


Bengal Sales of Land for Arrears of Revenswe Act (XI of 1859), S. 37— 
Settlement of estates—Costs — Apportionment among patnidars—Sale of 
estate for recovery of arrears of land revenue—Annulment of under-tenures 
by purchaser—Undischarged liabsitry of patnidars for settlement costs—Whe- 
ther recoverable from purchaser—Bengal Tenanty Act (VIII of 1885), S.114 
(1), (3)—Bengal Pubhtc Demands Recovery Act (IIT of 1913), 

Where a purchaser annuls under-tenures under S, 37 of the Bengal Sales 
of Land for Arrears of Revenue Act of 1859, those under-tenures cease to 
exist, and therefore all charges on the patnidars’ interests similarly cease and 
determine. Accordingly, assuming an apportionment of settlement expenses 
on patnidars under S. 114 of the Act of 1885 to be a charge on their estate, 
those expenses cannot be recovered from the purchaser of the estate who has 
exercised his right of annulling the under-tenures under S. 37. 

The liability imposed by S 114 of the Bengal Tenancy Act of 1885 is, as 
indicated by the machinery laid down by the section, confined to the specific 
person against whom the certificate creating the debt imposed by the section 
is filed. The provisions of the section are inconsistent with a liability shifting 
from the certificate debtor to any new landlord to whom the estate may pass. 
The liability imposed by the section is not expressed to be on those who are 
the landlords and occupiers from time to tıme as long as any part of the 
apportioned expenses is outstanding, and accordingly does not, where patni- 
dars have failed to pay their share of the apportionment, pass to the purcha- 
ser of an estate who annuls the patni estates which form part of it. j 
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R. 414 of the Bengal Survey and Settlement Manual, 1917, does not pur- 
port to deal with a case of the annulment of under-tenures, but only with 
death, transfer or abandonment, and abandonment does not include annul- 
ment. The rule therefore has no application to the case where the purchaser 
of an estate annuls the under-tenures under S. 37 of the Bengal Sales of Land 
for Arrears of Revenue Act of 1859 in respect of which settlement costs are 
still outstanding. 


Decision of the Calcutta High Court reversed. 


Consolidated appeals from decisions of the High Court, 
Fort William, Bengal (Surendra Nath Guha and Bartley, JJ.), 
dated 27th March, 1936, reversing two decrees of the District 
Judge, Murshidabad, dated 17tb July, 1933, reversing two 
decrees of the Subordinate Judge, Murshidabad, dated 28th 


February, 1933. 


The plaintif-appellant was the purchaser under the Sales of 
Land for Arrears of Revenue (Bengal) Act, 1859, of an estate in 
respect of which settlement operations had been completed shortly 
beforehand. The expenses of the settlement had been apportioned 
among zemindars and patnidars, and some of the latter had failed 
to pay the sums apportioned against them. The purchaser proceed- 
ed after purchase to annul the patni estates or under-tenures as he 
was entitled io do under S. 37 of the Sales of Land for Arrears of 
Revenue (Bengal) Act, 1859. The Government demanded from 
the purchaser payment of the sums due in respect of the under- 
tenures which he had taken over, and he, having paid those sums 
under protest, brought two actions to recover the different sums s0 
paid. The Subordinate Judge dismissed the actions, but the Dis- 
trict Judge reversed that decision. On appeal the High Court 
reversed the decision of the District Judge, and ordered that the 
actions should be dismissed. The plaintiff-purchaser now appealed 
to His Majesty. 


A. M. Dunne, K.C., Sir T. J. Strangman and C. Bagram for 
Appellant.—The plaintiff purchased this estate free from all 
encumbrances. To deal first with the argument under r. 414- 
of the Bengal Survey and Settlement Manual, 1917; even if that 
rule has the force of law, and it is submitted that it has not, at 
any rate in the sense in which it is sought to impute that force to 
it, it has no application to a case such asthe present. The rule 
refers to the death of a tenant and to the transfer or abandonment 
of his tenancy. The annulment of his tenancy by a purchaser 
under S. 37 of the Act of 1859 does not fall into any of those 
categories and accordingly is not affected by the rule. Moreover, 
the purchaser does not by carrying out the annulment become a- 
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person in possession of the patnidars’ interests. The conditions 
of the rule are accordingly not satisfied, and it can have no appli- 
cation. S. 114of the Act of 1885 also does not have the effect of 
saddling the purchaser with these unpaid costs. Those costs are on 
the patnidars themselves in respect of the land. They are not a 
charge on the patnidars’ interest in the land, and in any case the 
purchaser does not come on the scene as being in any sense the suc- 
cessor in interest of the patnidar whose estate has simply been 
annulled. 


J. Millard Tucker, K.C. and J.M. Pringle for Respondent.—It 
is submitted on two main grounds that the appellant-purchaser is 
liable for the amounts in question. (a) The costs of the settle- 
ment as apportioned on the patnidars constitute a charge on their 
interest in their land as distinct from being a charge on them 
personally. The charge being on the land, and the purchaser being 
a successor to the patnidars’ interest in the land, he becomes liable 
for the sum which is charged on the patnidars’ interest in the land. 
(b) S. 114 of the Act of 1885, on its true construction, provides 
that the liability for settlement costs shall be, not on any persons 
who are landlords, tenants, or occupiers at any specified time, but 
on any persons who are landlords, tenants or occupiers at any time 
for as long as any part of the settlement costs is still outstanding. 
The purchaser has become a landlord, tenant or occupier while 
certain costs apportioned on patnidars whose estates he has annulled 
are outstanding. He is accordingly within the provisions of 
the section and is liable for the unsatished amounts. 


17th October, 1938. Their Lordships’ judgment was deli- 
vered by 


Loro WricHt.—The appellant in these consolidated 
appeals is the purchaser of a zemindari estate sold under the 
provisions of the Sales of Land for Arrears of Revenue 
(Bengal) Act (XI of 1859) for the recovery of arrears of 
land revenue. The question is whether he is liable, after he 
annulled, as he was entitled todo under S. 37 of Act XI of 
1859, the under-tenures, for the unpaid balance of the costs of 
the preparation of a record of rights of the estate, which had 
been duly apportioned on the patnidars of the estate before the 
purchase by the appellant of the estate and the annulment of 
the under-tenures. The appellant was plaintiff in the action; 
he had paid under protest the amount demanded from him by 
the Government and was claiming repayment. 


Lord 
Wrights 
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The facts are short and not in dispute. . The estate in 
question is in the District of Murshidabad. In 1923 settle- 
ment operations were commenced, and these were completed 
in November, 1928. Thereupon the provisions of S. 114 of 
the Bengal Tenancy Act, 1885, came into effect. These 
provisions so far as relevant are as follows:— ` 

“S. 114 (1).—When the preparation of a record-of-rights has been direct- 
ed or undertaken under this Chapter, in any case except where a settlement 
of land-revenue is being or is about to be made, the expenses incurred in 
catrying out the provisions of this Chapter in any local area, estate, tenure or 
part thereof (including expenses that may be incurred at any time, whether 
before or after the preparation of the record-of-rights, in the maintenance, 
repair or restoration of boundary marks and other survey marks erected for 
‘the purpose of carrying out the provisions of this Chapter), or such part of 
those expenses as the Local Government may direct, shall be defrayed by the 
landlords, tenants and occupants of land in that local area, estate, tenure or 
partin such proportions and in such instalments (if any), as the Local 
Government, having regard to all the circumstances, may determine.” 

* * * * 


-1 (3) The portion of the aforesaid expenses which any person is liable to 
pay shall be recoverable by the Government as if it werean arrear of land- 
revenue due in respect of the said local area, estate, tenure or part.” 

+ * * * 

The settlement having been completed, the costs, which 
in the first instance were borne by the Government, were 
apportioned in accordance with an order of the Governor in 
‘Council dated the 12th June, 1928, as between landlords and 
raiyats, and, in particular, permanent tenure-holders whose rent 
was fixed in perpetuity were to pay their own share of the 
costs and that of the landlords superior to them. The patni- 
dars were accordingly liable to pay the whole of the 15 annas 
per acre share which was apportioned as the liability of the 
landlords in respect of the total cost of Rs. 1-8 'per acre. 
The raiyats’ share was thus 9'annas per acre. 


On the 28th March, 1930, the appellant purchased the 
estate in question, which was No. 7 in the Murshidabad 
Collectorate, and lay within the limits covered by the record 
of rights, in a revenue sale held under the provisions of Ben- 
gal Act XI of 1859. At that time the patnidars had paid some 
part of the amounts apportioned on them, but some balances 
were still unpaid. , In respect of these unpaid balances, the 
certificate procedure under the Bengal Public Demands 
‘Recovery Act, 1913, came into force, i in particular section 8, 
which provides that, on the service of notice of a certificate 
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under S. 7 of the Act, the certificate debtor is debarred from 
transferring or delivering any of his immovable ‘property in the 
district in which the certificate is filed, or any interest in that 
property, and that the amount due from time to time shall be 
a charge on the immovable property of the certificate debtor 
wherever situate, to which any subsequent charge is postponed. 
It appears and is not contested that certificates complying with 
the Act were duly signed and filed by the certificate officer in 
respect of the arrears of the apportioned costs, and notices 
duly served on the defaulters. The zemindars duly paid such 
amounts as were apportioned against them. 


Thereafter in 1930 tbe appellant purchased the estate 


under S. 37 of the Act XI of 1859 which is in the following 
terms :-— 

“S. 37.—The purchaser of an entire estate in the permanently settled 
Districts of Bengal, Behar-and Orissa, sold under this Act for the 
recovery of arrears due on account of the same, shall acquire the estate 
free from all encumbrances which may have been imposed upon it after the 
time of settlement; and shall be entitled to avoid and annul all under-tenures 
and forthwith to eject all under-tenants, with the following exceptions :—” 


It has been held by this Board in the case of Turner Morrison 
& Co. v. Monmohan Chowdhury, that the section distinguishes 
between incumbrances and under-tenures. Encumbrances are 
wiped out by the sale; in the case of under-tenures the 


purchaser is entitled to avoid and annul, and it is only on his: 


doing so that he can eject all under-tenants. In the present 
case the appellant immediately after the purchase annulled all 
the under-tenures, that is, the patnis orestates of the patnidars 
in question, the rights of the raiyats being preserved by the 
proviso to S. 37. It is not contested that the appellant duly 
annulled the patnidars’ estates, which thereupon became void 
and ceased to exist. 


Thereupon the certificate officer purported to transfer the 
certificates in regard to the patnidars who were still in default 


into the name of the appellant, and caused notices and copies’ 


of the certificates to be served on the appellant and demanded 
payment of the amounts from him. He paid under protest and 


brought the present actions for cancellation of the certificates ` 


filed against him, and for the recovery of the amount so paid. 





1. (1931) 62 M.L J. 86: L.R. 58 I.A. 440 (B.C). ` 
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The Subordinate Judge decided in favour of the respon- 
dent. His judgment, which was quite short, proceeded on the 
footing that, because the appellant was in possession of the 
lands of the patnidars in respectof which the costs were asses- 
sed, he was liable for the costs. In particular he proceeded on 
r. 414 of the Bengal Survey and Settlement Manual, which 
is in the following terms :— 


“Rule 414—If before the amounts are collected a landlord or tenant dies 


or transfers or abandons his estate or tenancy or any part thereof, recovery 
may be made from the person in possession of the former holder's interest.” 


On appeal, the District Judge reversed that decision. He 
held that the terms of r. 414 did not apply to a case of the 
annulment of the patnidars’ estates, the appellant not being in 
possession as successor in interest of the patnidars but of the 
zemindar, and also that the assessment was not made on a pos- 
session in the land, but upon a person’s interest in the land. 
He held that the appellant was entitled to recover with costs 
and with interest at 6 per cent. on the decretal amount. 

On appeal, that decision was reversed by the High Court, 
and the suits were dismissed with costs. Their judgment 
seems to have been based substantially, if not entirely, on 
the terms of r. 414 of the Manual above referred to; they 
said, “the conclusion is irresistible that the plaintiff in the case 
before us having obtained possession of the lands appertaining 
to the patnis which were annulled by his purchase at a sale for 
arrears of revenue, was the person from whom the costs of the 
settlement operations were recoverable.” 

On the hearing of the appeal before their Lordships, the 
respondent’s counsel have not sought seriously or perhaps at 
all to uphold the reasons given for deciding in their favour by 
the Courts below. They have based their right to uphold the 
judgment below on two grounds which do not appear to have 
been taken below and which certainly are not discussed by the 
Subordinate Judge or by the Judges of the High Court. 
Counsel are unquestionably entitled to uphold a judgment on 
any proper ground of law, but their Lordships regret that they 
have to decide on these new submissions without any help from 
the Judges in India. 


As to r. 414 of the Manual which was relied on in the 
Courts below, it is enough to say on the construction of that 
rule that it does not purport to deal with a case of the 
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annulment of under-tenures, but only with death transfer or 
abandonment. Abandonment cannot, in their Lordships’ 
judgment, be construed as including annulment. If, however, 
it were so construed, then no statutory authority to justify that 
provision of the rule has been produced to their Lordships, 
which provision accordingly would be invalid. 


The appeal before their Lordships has been argued on two 
main alternative bases. One is that the apportionment is a 
«charge on the land or, more accurately, on the patnidars’ estate 
or interest in the land. The other is that the liability imposed 
under S. 114 is not upon those who are landlords, tenants or 
occupiers at any specified time but upon those who are land- 
lords, tenants and occupiers fromYtime to time so long as any 
part of the apportionment is outstanding. 

As to the first contention, their Lordships do not think it 
necessary to decide whether the apportionment constitutes a 
charge on the patni estate or whether it is an impost on the 
patnidar in respect of his estate, as has been held by the 
Indian Courts. They will assume for purposes of this argu- 
ment, without deciding, that itis a charge on the estate. But 
when the purchaser, under S. 37, of the entire estate elects to 
avoid and annul under-tenures, they cease to exist. The 
power under the section is in the most absolute terms, subject 
only to the express exceptions set outin the section but these 
are not material in this case. It seems incontestable in prin- 
ciple that when an interest charged is avoided and determined 
the charge upon it must also cease and determine. There 
cannot be acharge upon nothing. The charge depends on the 
existence of the interest charged, just as an wunder-lease 
depends on the head lease and falls when the latter falls or is 
forfeited. On this ground, the respondent’s first contention 
must fail.’ 

His second contention depends on the construction of 
S. 114 (1) and (3) of Bengal Tenancy Act. It involves among 
other difficulties reading into the section words which are not 
expressed, namely, from time to time. Sub-S. (1) provides 
for the defrayment of the expenses by the landlords, 
tenants and occupants of land in that local area, estate, tenure 
or part in such proportions and in such instalments, if any, as 
the local Government, having regard to all the circumstances 
may determine. The machinery for carrying this provision 
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into effect has already . been described. That machinery 
includes the issue of a certificate’ addressed to a particular 
person, which, ‘whatever else it does, enables execution to be 
levied against all his immovables wherever situated and esta- 
blishes a prior charge on these immovables in the relevant 
district. It also-provides for devolution of the liability on his 
death. Sub-S. (3) of S. 114 provides for recovery by the 
certificate proceeding as if the debt were an arrear of 
land revenue: The proceedings so provided for point, in their 
Lordships’ judgment, to ‘the certificate creating a debt as 
against the specific person against whom the certificate is filed; 
the debt is to be executed against his estate, with stringent 
safeguards against his parting with that estate and is to pass 
on his death. All these provisions seem quite inconsistent 
with a shifting liability passing from the certificate debtor to 
any new landlord to whom the estate may pass. The fact 
Seems to be that the various Acts have provided for all contin- 
gencies as to transmission and devolution of the estate, but have 
not provided for the special case in which the patni estate is 
not transmitted or devolved, but annulled and determined. It 
may be that there:is here a casus omissus, but if so that omis- 
sion can only be supplied by statute or statutory action. The 
Court cannot put into the Act words which are not expressed, 
and which cannot reasonably be implied on any recognised 
principles of construction. That would be a work of legisla- 


_ tion, not of construction, and outside the province of the Court. 


It is said that , it is reasonable that the holder of the estate 
from time to.time who gets the benefit of the survey should 
have to bear the cost:till it is entirely discharged and also that 
in practice this principle has been assumed and acted upon. 
They may well beso. But. the question having been raised 
must be decided on legal principles and on the: relevant 
Statutes. lf these do not give any such powers as the respon- 
dent claims, the difficulty can only be remedied by a change in 
the law. 


Their Lordships are of opinion that the appeal should be 
allowed, that the decree of the High Court should be set 
aside and the decree of the District Judge restored, and that it 
should be ordered that the respondent pay the appellants’ costs 
of this appeal and in the Courts below. 
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They will humbly so advise His Majesty. 
Solicitors for Appellant: W. W. Box & Co. 
Solicitors for Respondent: The Solicitor, India Office. | 
R.C. C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
Present :—Mr. Justice GENTLE. 
A. Venkatasubbu Mudaliar and another .. Plainiiffs* 
v. 
G. Narayanaswami Chetty and others .. Defendants. 


The Religtous Endowments Act (XX of 1863), Ss. J3 and 14- Appoint- 
ment of interim irustee of a temple—Appotniment to last up to an event— 
Dismissal by committee—Grounds of dismissal should satisfy S. 14—Dtsmissal 
without enquiry irregular and opposed to natwral justice—Trustee not a 
servant of the committee—Crvil Court itself not empowered io remove trustee 
without sustification—Commitiee’s resolution dismissing trustee and appoint- 
ing fresh irsuistee ultra vires. 

In a temple to which the provisions of the Religious Endowments Act 
(XX of 1863) apply, an interim trustee was dismissed by the Devastha- 
nam Committee, at a meeting, on the grounds that the trustee (1) failed to 
submit a detailed report of the temple leases, amount of arrears of rent and 
sums collected; (2) prevented members of the Committee from holding their 
meetings in the temple premises; and (3) broke open bundi boxes without 
notice to the Committee. At the same meeting the services of the intermm 
trustee, who was originally appointed to hold office tilla permanent trustee 
according to the prevailing custom of the temple from the founder’s family 
was appointed, were terminated and another person was appointed in his 
place. The dismissed trustee filed the suit and contended that his dismissal 
was irregular and illegal as he was not guilty of any misconduct, that the 
appointment of a fresh trustee in bis place till a permanent man was appoint- 
ed was illegal and void, that the resolution of the Committee was ultra vires 
since the agenda did not contain the subject, nor was any notice given to him 
of the nature of the charges, that he was not afforded an opportunity to 
defend himself and that therefore an injunction restraining the Committee 
from interfering with the plaintiffs’ possession and management of the temple 
properties should issue. 

Held, (1) that under S. 13 of the Act it is the duty of the trustees to keep 
accounts of receipts and disbursements and it is the duty of the Committee 
to require production of the accounts at least once a year. There was no 
suggestion in the case that the interim trustee had not kept correct accounts. 
Only if his conduct had amounted to misfeasance, breach of trust or neglect 
of duty as mentioned in S. 14 of the Act could the Civil Court be empowered 
to dismiss him. The Committee could not have greater powers than the Court 
had in regard to the matter. The trustee was not a clerk or a servant of the 
Committee to be dealt with in any way at their pleasure. The acts complain- 
ed of by the Committee did not amount to neglect of.duty, because the neglect 
complained of must be of the same seriousness as misfeasance or breach 





*C.S. No 217 of 1935. : 12th October, 1938. 
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of trust. The Committee could not without justification dismiss the trustee 
from office; 


Seshadri Atyangar v. Nataraja Aiyar, (1898) I.L.R.21 Mad. 179 at 184, 
followed. 


(2) That without proper enquiry into the matter, that is, without charges 
being framed and an opportunity for explanation being given the trustee to 
meet the charges, the dismissal was invalid; 


Seshadri Aiyangar v. Nataraja Atyar, (1898) ILR. 21 Mad. 179 at 
219-221; Ponnambala Pillai v. Muthu Chettiar, (1916) 30 M.L.J. 619 at 621 
and Sundararama Sastri vy. Anantha Krishna Naidu, (1916) 5 L.W. 672 at 
681, referred. 


(3) Notice of the meeting at which enquiry will have to take place 
should set out the subjects of enquiry in the agenda; 


Rama Atyar v. Sivagnanam Pillai, (1927) 54 M.L.J. 140: LL.R.51 Mad. 68, 
relied on. 


(4) It was irregular and opposed to natural justice to dismiss the trustee 
without the necessary requirements of an enquiry; 


(5) The trustee, though appointed interim, had what might be called a 
freehold in his possession since his appointment wasup to the eventofa 
permanent holder of the office being found and until that event occurred he 
was entitled to hold office of a trustee; 


(6) That since the dismissal of the interim trustee was irregular and 
invalid, it would follow that the Committee had no power to’appoint any fresh 
person in his place; and 


(7) Hence the Committee should be restrained from interfering with 
the trustee in his duties as trustee of the temple. 
K. Narasimha Awar and V. Ganapati Ayyah for 
Plaintiffs. 


V.V. Srinivasa Atyangar, V. C. Gopalarainam, V. V. 
Ramadurai, A. Srirangachari and R. Purushothama Aiyar 
for Defendants. 


The Court delivered the following 


JupcMentT.—The Sri Kapaliswarar Temple in Mylapore 
is one to which the provisions of the Hindu Religions Endow- 
ments Act (XX of 1863) hereinafter called “the Act” apply, 
and it ig included amongst the temples falling within S. 3 
thereof. Defendants 1 to 11 are sued as the members of the 
Madras Hindu Devasthanam Committee, which Committee is 
responsible for the superintendence of this, amongst other 
temples. The plaintiffs were trustees of the temple appointed 
by the Committee. The second plaintiff was appointed as 
interim trustee; the 12th defendant was appointed as interim 
trustee at a meeting of the Committee whereat the second 
plaintiff was dismissed from his office of interim trustee. 
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The plaintiffs claim 

(1) the following declarations :— 

(a) that the dismissal of the second plaintiff as interim 
dharmakarta was irregular and illegal and that he is entitled 
to continue in his office; 

(b) that the appointment of the 12th defendant in 
place of the second plaintiff was illegal and void; 

(c) that the resolution of the Committee dated 6th 
May, 1935, relating to the above dismissal and appointment 
were illegal, wlira vires and invalid; and 

(2) An injunction restraining the defendants from inter- 
fering with the plaintiffs’ possession and management of the 
temple and its properties. 

Since the suit was filed, defendants 2, 5 and 6 have died, 
and the tenth defendant has become an insolvent: No legal 
Tepresentatives have been brought on record to represent the 
deceased defendants and the suit has proceeded against the 
remainder. No point is made by either party in regard to this. 
Several issues were settled as arising in the suit, but at the 
outset, counsel on behalf of all parties agreed that the only 
matter for decision is whether the second plaintiff was pro- 
perly dismissed. 


At this temple, it has been customary to have two trustees 
or dharmakartas, one appointed from the interested com- 
munity, the Poonamalle Ooyarthuluva Vellala community and 
one from the members of the family of the founder of the 
temple. Prior to the month of April 1934, the two trustees of 
the temple were the first plaintiff and M. N. A. Annamalai 
Mudaliar. In that month, the latter trustee died. The first 
plaintiff represented the above community and at the date of 
the death of the deceased trustee there was no one available 
amongst the members of the founder’s family for appointment 
as a trustee to fill the vacancy. At this period, the second 
plaintiff was a member of the Committee. Under the provi- 
sions of S, 11 of the Act, a member of the Committee is in- 
capable of being or acting as a trustee of any temple under the 
superintendence of the Committee. A meeting of the Committee 
was held on 28th April, 1934, and the second plaintiff, having 
resigned from membership of the Committee, he was thereupon 
appointed as an interim dharmakarta. From that date, the 
plaintiffs functioned as trustees of the temple. At this 
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temple, there is an office of overseer, and this Appolnnnene 
would seem to be peculiar to this temple. 

Almost from the outset, ‘difficulties and friction between 
the trustees and the Committee arose. The annual temple 
accounts and report of the auditor, Ex. B-1, for the year ending 
12th April, 1933, were sent to the plaintiffs with the Com- 
mittee’s letter, Ex. B-2 dated 7th May, 1934, and the plaintiffs’ 
remarks were invited upon the various points mentioned in the 
letter. The.second plaintiff was not a trustee during the period 
covered by the accounts and report. ‘The plaintiffs delayed 
some months before forwarding their observations and were 
repeatedly urged by the Committee to reply to the above letter. 
On 25th January, 1935, Ex. A-8, the plaintiffs wrote a long 
communication to the Committee setting out in detail their re- 
marks and observations upon the accounts and report, and they 
also dealt with various other matters. The Committee did not 
take any exception to or criticise this letter or suggest that the 
contents were not accurate statements of fact, and Mr. Nataraja 
Mudaliar, the 10th defendant, the only witness called on behalf, 
of the defendants, also did not in any way canvass the contents 
of this letter. At no time was it ever suggested that it was 
inadequate or unsatisfactory. 

At a meeting of the Committee held on 6th May, 1935, 
the second plaintiff was dismissed (or as the plaintiffs desire 
to express it, his services as interim dharmakarta were termi- 
nated), with effect from 10th May, 1935. The reasons put, 
forward by the Committee for this being done are set out in the 
proceedings of the Committee, Ex. A-2, to which I shall refer 
presently. At the same meeting, Mr. M. “Alagappa Mudaliar 
was appointed an interim dharmakarta of the temple from 
10th May, 1935, until further orders. 

The second plaintiff contends that his disinieaal was invalid 
and irregular for the following reasons :— 

' (1) He was not guilty of any act which justified dis- 
missal and no good cause existed for the termination of his 
services ; 

(2) The meetings and proceedings at which the Com- 
mittee purported to terminate his services and dismiss him were 
irregular because— 

(a) theconsideration of his conduct was not asubject 
upon the agenda:of the- meeting and notice of thig was not 
given to members of the Committee; : 
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(b) No notice was given to the second’ plaintiff that 
there were charges against him or that his conduct was:to be 
considered at the meeting of the Committee; 


(c) He was not afforded an opportunity to meet the 
charges made against him. 


(3) The second plaintiff was appointed an interim trus- 
tee until a member of the founder’s family was available and 
he was not removable in the absence of: good cause or mis- 
conduct save upon the appointment of such a person. 

Mr. V.V. Srinivasa Aiyangar, on behalf of the defendants, 
contended that the temple properties are vested not in the 
trustees butin the Committee, and the former are merely clerks 
or servants of the latter and dismissible at their pleasure. He 
quoted in support of his argument Golam Hossain Shah v. 
Altaf Hossain! and Shenton v. Smith’. “The latter authority, 
in my view, is not in point in any way. Sendilvelu Mudaliar 
v. Venkatasubbu Mudaltar3 was a suit concerned with the same 
temple as the present case, and a similar attempt was made to 
Taise the same contention which I have just set out. In his 
judgment at page 480 Varadachariar, J., said that it was unne- 
cessary for the purpose of the casetben under consideration to 
deal with those contentions and he refrained from expressing 
any opinion particularly as a suit. (the present suit) was pend- 
ing in which those questions might arise for decision. So far 
as the Madras Presidency is concerned, the position has been 
made perfectly clear by a series of decisions of this Court. A 
trustee is nOt a servant of the Committee and is dismissible 
only after due enquiry into the facts of the trustee’s conduct; 
the trustee must be given notice of any charges against him 
and afforded:an opportunity to meet them; the facts justifying 
dismissal must amount to misconduct. The Committee do not 
represent the properties of the temple and are not entitled to 
possession of the temple or of its properties. The person who 
does represent the temple and the properties and in whom they 
are vested is the trustee appointed by the Committee. (See 
Ponnuranga v. Nagappat, Seshadri Atyangar v.Nataraja Atyars, 
Pattikadan Ummaru v. Emperors, Sitharama Chetty v. Sir S. 





"4. (1933) LL.R. 61 Cal. 80.  - 2 (1895) A C. 229, 
3. (1937) 2 M.L.J. 477. 4 ed ea eee 


a 7, 5. (1898) I.L.R. 21 Mad. 129 at’ 220.' 
6. (1902) 6 M.L.J: 14: LL.R. 26 Mad. 243( N.) 


Moudaliar 
v. 
-Naráyana- 
swami 
Chetty. 
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Subramania Aiyarı Ramanathan Chettiar v.Swaminatha Aiyara, 
Ponnambala Pillai v. Muthu Chettiar3 and Sundararama Sastri 
v. Anantha Krishna Naidus.) All these decisions are pronounce- 
ments either of a Division Bench or of a Full Bench of this 
Court. 

I propose now to refer to the grounds upon which the 
Committee purported to find as justifying the second plaintiff’s 
dismissal. These are three, and as mentioned earlier, arecon- 
tained in Ex. A-2: 

(1) failing to submit a detailed report of the leases of 
the temple properties, the amount of the arrears of rent, the 
sums collected and if any, and what, of the outstandings are 
barred by the provisions of the statute of limitations; 

(2) preventing the members of the Committee from 
holding their meetings inthe temple premises; 

(3) Breaking open the hundi boxes without notice to. 
the Committee and without obtaining the 2nd key. 

It is to be noticed that the delay by the plaintiff in for- 
warding to the Committee their observations regarding the 
accounts for the year ending 12th April, 1933, Ex. B-1, and 
the plaintiff’s observations of the accounts were not relied upon. 
as a ground for dismissal of the second plaintiff. 


It is convenient now to deal with the above three grounds 
seriatim. 


(1) On 22nd October, 1934, in their letter Ex, B-13 
addressed to the plaintiffs, the Committee recorded a resolution 
passed ata recent meeting whereat it was resolved that the 
trustees be requested to submit a detailed list of immovable 
properties belonging to the temple and also to furnish full in- 
formation about the leases relating to these properties, includ- 
ing oral leases, if any, and to state the arrears of rent, how 
much rent bad been collected, and if any portion had become 
barred and the amount thereof. A reply was requested within 
a fortnight from the date of the receipt of this letter. In his 
evidence, the second plaintiff said that the trustees were 
making collections and had received a larger sum than had 
been collected a year previously. He also stated that a reply 





1. (1915) 30 M L.J. 29: LL.R. 39 Mad. 700 at 717. 
2. (1912) 23 M.L.J. 278 at 281. 3. (1916) 30 M.L.J. 619. 
4. (1916) 5 L.W. 672 at 678. 
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to Ex. B-13 had been sent. This reply is Ex. A-8 dated 25th 
January, 1935, a long communication of about 22 pages in 
which detailed information regarding the accounts and other 
matters was sent to the Committee. At page 20 of this letter, 
the plaintiffs wrote that a year previously the overseer of the 
temple had taken away the inventory of the properties and 
other books and that the Committee, although it had occasion 
to have these books, returned them to the overseer and the 
Committee had been informed that in the absence of the books 
the trustees found it difficult to get on with their work and the 
information concerning the temple leases was contained in 
those books. Also an auditor every year took into account a 
list of all leases, the amounts collected, the amounts in arrear 
and appended this as a D. C. B. statement to his report. The 
trustees would prepare a report at the close of the Tamil year 
when they could determine which debts were bad and doubtful 
and which could be written off and that the work involved was 
heavy. I have already mentioned that to this letter, which 
was received nearly four months before the second plaintiff 
was dismissed, no exception was taken by the Committee nor 
was it ever alleged that its contents were not accurate. At 
page 3340f Ex. A-4, the proceedings of the Committee, a 
record appears that an inventory of the temple properties was 
sent to a sub-committee. The Committee therefore when they 
made their request in Ex. A-13 must have known they had a 
list of the temple properties available. The failure by the 
plaintiffs to furnish to the Committee the lists and the parti- 
culars required does not in any way justify the Committee in 
relying upon this as aground for justifying dismissal. From 
the information before me, I think the failure was through 
no fault of the trustees. Further, the Committee upon recei- 
ving the letter, Ex. A-8, dated 25th January, 1935, never 
suggested that the trustees had failed to comply with the 
Committee’s earlier request. To justify dismissal, the failure 
must amount to misconduct and in my view this was not mis- 
conduct. 


(2) For some years prior to May, 1935, it had been the 
practice to hold Committee meetings at the houses, offices or 
business chambers of the members of the Committee. The 
last occasion when the Committee held its meeting at this 
temple was about the year 1931 or 1932, at the time when the 
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second plaintiff was not a member of the Committee.. In Exs. 
B-8, B-10, B-11, B-12 and B-15, the Secretary. to the 
Committee informed the plaintiffs that either a meeting had 
been arranged.to be held at the temple on a specified date or 
a request was made to arrange for a meeting to be held on any 
day suggested. In Exs. B-9 and B-16, the plaintiffs pointed 
out that meetings were usually held at the places I have 
already indicated, and they raised objection to the temple 
being used for this purpose particularly since on one or other 
occasion reference had not been made to themselves before- 
hand and they had not been previously consulted. In Ex. 
A-8, at page 21, the plaintiffs referred to this matter and 
apparently objected to a resolution passed by the Committee 
that the members of the Committee had a right to hold meet- 
ings in the temple. As pointed out earlier, the temple is not 
vested in the Committee but in the trustees, and strictly they 
have a right to accede to or refuse the request of the Com- 
mittee, when such requests are made. It would seem that 
since the Committee, without reference to the trustees in the 
first instance had fixed a meeting to be held in the temple, the 
plaintiffs felt that they and their positions had been ignored. 
Whilst it may have been more convenient and indeed courte- 
ous if the plaintiffs had afforded facilities to the Committee 
for holding their meetings in the temple, their refusal to 
place the temple at the disposal of the Committee, in my 
view, does not amount to a ground which justifies dismissal 
of the second plaintiff as trustee. 

(3) Each trustee had in his possession one key of the 
hundi boxes, which could be opened only when both these 
keys were available. During the lifetime of Annamalai 
Mudaliar, the deceased trustee, he had in his possession one 
of the keys, the first plaintiff having the other. The plaintiffs 
sent to the sons of the deceased Annamalai Mudaliar a letter, 
Ex. A-6 on 23rd May, 1934, requesting that the key in the 
possession of their late father should be given to the trustees: 
This was not done. As it was necessary for the hundi boxes 
to be opened the plaintiffs advertised in the Swadeshamitran 
on 9th March, 1935, Ex. A-47 the intention to open the hundi 
boxes on a date and at an hour mentioned, and at this time 
these hundi boxes.were opened in the presence of four or five 
persons. In my view, the conduct of the plaintiff was perfectly 
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proper in regard .to the bundi boxes, and the Committee 
cannot in any way suggest that the forcing open of these 
boxes was improper in any way. At the trial, no attempt was 
made to suggest that this was a ground which justified the 
second plaintiff’s dismissal. 

Under S. 13 of the Act, it is the duty of the trustees 
to keep an account of the receipts and disbursements and it is 
the duty of the Committee to require production of such 
accounts, at least once in a year. There is no suggestion that 
the second plaintiff had not kept these accounts or had failed 
to produce them before the Committee. The second plaintiff 
as trustee was not a clerk or servant of the Committee. He 
was removable only upon good cause being shown and not 
otherwise. The only grounds upon which the Committee now 
seek to justify dismissal are these; the failure to supply the 
information regarding the temple leases and properties and 
preventing the holding of Committee meetings in the temple. 
I have already dealt with these matters. Further, by S. 14 
of the Act, any person interested ina temple is empowered 
to sue a trustee for misfeasance, breach of trust or neglect of 
-duty and the Civil Court may direct removal of a trustee. The 
grounds upon which the Court can remove him are those 
stated above. Neglect of duty which justifies removal must 
be of the same seriousness as misfeasance or breach of trust. 
Neither of the grounds relied upon by the Committee can, in 
the circumstances, amount to misfeasance or breach of trust. 
Even if these acts had amounted to neglect of duty, which I 
do not think they did, the Civil Court could not bave directed 
the second plaintiff’s removal, and the Committee cannot have 
greater powers than the Court in regard to this. The Com- 
mittee appears to have endeavoured to exercise some form of 
disciplinary control over the trustees and to treat them as 
holding inferior positions to that which they held. This 
attitude of the Committee is dealt with in Seshadri Atyan- 
gar v. Nataraja Atyar! by Shephard, J., at page 184 who in the 
course of bis judgment said: 

“The notion that the Committee may exercise disciplinary powers over 
rtrustees appears to me alike unsupported by the provisions of the Act, and 


inconsistent with the position of a trustee having property vested in him and 
-charged with the gratuitous performance of important public duties. His 





1. (1898) LL.R, 21 Mad. 179, 
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position is not thatofa servant of the Committee. He has what may be 
called a freehold in his office, and except for good cause shown he cannot be 
removed from it.” 


In my view, there was no justification whatever for the 
second plaintifi’s dismissal from his office as trustee by the 
Committee. 

Even if the grounds put forward by the Committee to 
dismiss had been justified, nevertheless, in my view, the 
dismissal of the second plaintiff was invalid. An enquiry 
must be held into the complaint of charges made against a 
trustee who should be informed of the charges and called 
upon for an explanation and given an opportunity to meet 
them. See Seshadri Atyangar v. Nataraja Aiyar!, Ponnam- 
bala Pillai v. Muthu Chettiar? and Swndararama Sastri v. 
Anantha Krishna Naidu. 

Notice of the meeting at which such enquiry is to take 
place or the conduct of the trustee is being considered should 
set out that such matter is one which will come before the 
Committee. In Rama Atyar v. Sivagnanam Pillats, a notice 
calling a meeting of a Devasthanam Committee did not state 
that one subject to be considered at the meeting was that of 
the appointment of a new trustee or trustees and it was held. 
that since this business was not included in the notice and 
was not asubject which was to be considered by the Committee 
at its meeting, the appointment was invalid. It must follow 
that similar requirements are necessary in regard to a meeting 
at which a trustee is dismissed. The second plaintiff was not 
informed that his conduct was to be considered at a meeting 
of the Committee. No notice was sent to him and no charges 
or allegations made against him, and he was not afforded an. 
opportunity of meeting those charges. It was not suggested 
by learned Counsel on behalf of the defendants that the notice- 
of this meeting included any reference to the plaintiffs 
conduct or that it was tocome under review, and it was not 
one of the matters on the agenda for that meeting. Ex. A-3- 
is the agenda of the previous meeting of the Committee 
held on 20th April, 1935. Nothing appears in the agenda of 
that meeting regarding any charges made against the second. 





1. (1898) I.L.R. 21 Mad. 179 at 219-221. 
2. (1916) 30 M.L.J. 619 at 621. 
3. (1916) 5L.W. 672 at 681. 
4. (1927) 54 M.L.J. 140: I.L.R. 151 Mad. 68, 
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plaintiff or that his conduct was to be eeasidered at the meet- 
ing. He was dismissed at the meeting held on 6th May, 1935, 
the agenda of which merely states that the business will be 
the unfinished subjects of the previous meeting. 

It was argued on behalf of the defendants that it was not 
necessary to give the plaintiff any notice of charges or to state 
that his conduct was to be reviewed or that it was necessary 
to state in the notice of meeting that this matter was for con- 
sideration. Also that there was no necessity that he should 
be given an opportunity to explain his conduct as this was 
well known to members of the Committee. In my view, 
this contention cannot in any way be supported. It is con- 
trary to a long line of decisions of this Court and opposed 
to natural justice. 

As these necessary requirementsregarding the plaintiff and 
the meeting at which he was dismissed were not complied with, 
even if grounds justifying dismissal bad existed, his dismissal 
was irregular and invalid. Although the first plaintiff was 
concerned equally with the second plaintiff in all the matters 
to which I have referred, the latter alone was dismissed. I 
was informed during the course of the hearing that since this 
suit had been filed, the first plaintiff had also been discharged. 
It is somewhat strange that the second plaintiff should have 
been singled out for the Committee’s action. 

Altbough, as I mentioned earlier, it was agreed between 
Counsel that the only matter for decision in this suit was 
whether the second plaintiff’s dismissal was wrongful and that 
if it was he was entitled to the relief claimed and if it was 
not that the suit must be dismissed, learned Counsel on behalf 
of the defendants at a later period at the trial raised two 
further contentions. 

(1) Since the second plaintiff was an interim trustee, he 
could be dismissed peremptorily by the Committee. 

(2) Even if the second plaintiff established that his dis- 
missal was unjustified and invalid, since the Committee could 
dispense with his services and appoint a permanent trustee 
from the members of the founder’s family at any time the 
Court could not afford him the relief claimed since the action 
of the Committee could render a decree for relief nugatory. 

As to (1), I mentioned earlier that it was customary in 
regard to this temple to appoint a trustee from members of the 
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family of the founder and that none was available when the 
second plaintiff was appointed. Prior to the meeting at which 
the appointment was made, the overseer had written to the Com- 
mitteeon 21st April, 1934, suggesting that an appointment of an 
interim dharmakarta should be made pending the determination 
of the Committee of a permanent incumbent. See Ex. A-1. Mr. 
Nataraja Mudaliar in the earlier part of his evidence said that 
the second plaintiff was appointed for such period as the Com- 
mittee might be pleased that he should act or until he proved 
recalcitrant. No mention is made of this term in the record of 
the minutes of the meeting on 28th April, 1934. Up to the 
date of this meeting, the second plaintiff had been a member of 
the Committee and held its full confidence. I do not 
accept Mr. Nataraja Mudaliar’s evidence in this respect. 
Later on this witness admitted that the appointment was 
made in order to give effect to the overseers’ suggestion. 
This admission was in accordance with the evidence of the 
second plaintiff who said he was appointed as an interim 
trustee until a member of the founder’s family was available, 
and I accept his testimony. The trustee, as pointed out 
above, has what may be called a freehold in his possession. 
See Seshadri Aiyangar v. Nataraja Atyar}, Shephard, J., at 
page 184, and again the same learned Judge at page 185, says 
that no provision is made in the Act for the appointment of a 
temporary manager. Whilst the second plaintiff was, perhaps, 
not appointed for life, as is usual with trustees of a temple, he 
was not a temporary manager, he was appointed until there 
was some member of the founder’s family available. Up to 
the present time, no such person has been appointed and Mr. 
M. Alagappa Mudaliar who succeeded the second plaintiff has 
not been functioning ever since May 1935, over three years ago. 
Although the Act may make no provision for a temporary 
trusteee, the second plaintiff was appointed until the happening 
of a specified event and he accepted the office on that under- 
standing. Until this event occurred, he was entitled to hold 
the office of trustee. It may be—and I am not expressing an 
opinion one way or the other—that since temporary trustees or 
managers are not contemplated by the Act, and the second 
plaintiff having been appointed trustee although called an 
Pe a i ae cae ee 
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‘interim trustee’, he may be able to maintain that he cannot be 
displaced. That is a matter bowever whichis not one for 
decision by me. 


As to (2) the Committee cannot displace the second plain- 
tiff, certainly before a member of the founder’s family is 
available. There was no evidence, indeed there was no sugges- 
tion, that such a person is now, or has been, or is likely to be, 
available. Maharaj Narain Sheopuri v. Shashi Shekhareshwar 
Foy! was quoted in support of this contention. In that case, 
it was held that the Civil Court ought not to entertain a suit 
for a declaration that a person who has been illegally deprived 
of an office in a society in as much as a decree in his favour 
might be rendered nugatory by the action of the society. The 
plaintiff in that case held an honorary position and the rules of 
the society permitted it to discontinue his services at any time. 
In my view, that decision is not in point. 


Although the minutes of the Committee meeting held on 
6th May, 1935, regarding the appointment of the twelfth 
defendant asinterim trustee, do not state that he was to act in 
the place of the second plaintiff, it is obvious he was so 
appointed. As I am satisfied that the second plaintiff's dis- 
missal was irregular and invalid, it must follow that the Com- 
mittee has no power to appoint any person in his place. Whilst 
the Act does not limit the number of trustees to be appointed 
in respect of any temple, as far as the information before me 
goes, there never has been more than two trustees for this 
temple. Further, the twelfth defendant was appointed by the 
same meeting as that which dismissed the second plaintiff. No 
notice was given that a subject of that meeting was the 
appointment of a new trustee, nor was this a subject upon the 
agenda of the meeting. For the reasons I have given and 
following the Bench decision in Rama Aiyar v. Sivagnanam 
Pillai?, the appointment of the twelfth defendant as trustee 
was invalid. When the suspension of a trustee of a temple 
was illegal, adeclaration to that effect was granted in Venkata 
Narayana Pillai v. Ponnuswami Nadar8. See Wallis, C.J., at 
page 365, The power of suspension by a Committee is the same 
as the power of dismissal. See Seshadri Atyangar v. Nataraja 





1. (1915) I.L.R. 37 All. 313. 2 (1927) 54M.L.J. 140: LL.R. 51 Mad. 68. 
3. (1917) 33 M.L.J. 660: LL.R. 41 Mad. 357, 
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Aityari, Collins, C. J., at page 221. The second plaintiff having 
been illegally dismissed, he is entitled to relief in the suit. 

There will be a declaration :— 

(a) that the dismissal of the second plaintiff as trustee 
of this temple was irregular and illegal and that he 1s entitled 
to continue in his office; 

(b) that the appointment of the twelfth defendant in 
the place of the second plaintiff as trustee was illegal and 
invalid; 

(c) that the meeting and resolutions of the Committee 
held on 6th May, 1935, at which the second plaintiff was dis- 
missed and the twelfth defendant was appointed an interim 
trustee were illegal and invalid. 

There will be an injunction restraining the defendants 
except defendants 2, 5 and 6 from interfering with the plain- 
tiff’s duties as a trustee of the temple and his possession and 
management of the temple and its properties as such trustee. 

There will be an order for the second plaintiffs costs 
against all the defendants except defendants 2, 5 and 6, which 
costs will carry interest at the rate of 6 per cent. per annum 
until payment. 

The first plaintiff is not entitled to and has obtained no 
relief in this suit. His presence as a party was unnecessary 
and as against him this suit is dismissed. His inclusion asa 
plaintiff in the suit has occasioned no increase in the amount 
of the costs and therefore I make no order against him for 
payment of any costs. 


K. C. —— Sust decreed. 


Stl aa a a a a 
1. (1898) I.L.R. 21 Mad. 179. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT:—MR. Justice KinG anp Mr. Justice KRISHNA- 
SWAMI AIYANGAR. 


Boda Viraraju .. Appellani* (Plaintif) 
v. 
Vetcha Venkataratnam and 
others .. Respondenis (Defendants 1 
to 19 and 21 to 24 and mil). 


Hindu Law—Widow in possession of her husband's estate—Powers of to 
makea gift to adependant relation or for meritorions objecis—Instructions 
of husband to akenaie for particular objects—If sufficient justification for 
alienation for those purposes. 

A Hindu widow in possession of her husband’s estate is in no sense a 
trustee for the ultimate reversioner. She isthe owner for the time being, 
fully capable of representing the estate in her transactions with the outside 
world so long as she acts bona fide and in the interests of that estate, but it is 
an ownership qualified by certain limitations which are of the very essence of 
her estate—imposed not ont of regard for the reversioner but.for reasons inti- 
mately bound up with ideals of life and conduct considered proper for her in 
life. For purposes which are purely secular or temporal her powers are no 
wider than those which inhere in the manager of an infant’s estate. But in 
respect of those other purposes which the Hindu Law regards as religious or 
charitable, she possesses a larger discretion and a wider authority. For obli- 
gatory necessary observances essential for the salvation of her husband’s soul, 
she could go the length of disposing the whole estate, where it is not con- 
siderable, and when the requirements of the particular occasion demand it. 
For other or less peremptory purposes, she may dispose of a reasonable por- 
tion of the estate. Marriages of girls born in the family and maintenance of 
female members stand ona higher footing and come under the head of strict 
legal necessity. In respect of pious or charitable acts, what a husband might 
have done, the widow is competent to do after his death. If her husband 
had himself instructed her to incur particular charges or specified the parti- 
cular objects for which the alienations were to be made, such direction, 
though nota valid bequest, will be a sufficient justification for her acting 
upon them. 


Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry dated 28th April, 1932 and passed in 
©. S. No. 60 of 1930. 

P. V. Vallabhacharyulu for Appellant. 

K. Kameswara Rao, V.V. Ramadurat and K. P. Pancha- 
pakesa Aiyar for Respondents. 

The judgment of the Court was delivered by 

Krishnaswams Atyangar, J.—We have found very little 
‘difficulty either in the ascertainment of the true principle of 








*Appeal No. 288 of 1932. 29th August, 1938. 
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law or in the application of it to the facis disclosed in this 
appeal. Whether and to what extent a Hindu widow in posses- 
sion of her husband’s estate can make a gift in favour of a 
dependant relation or forobjects considered meritorious by the 
Hindu religion was the question discussed before us at the 
hearing of this appeal. It 1s unnecessary for a decision of this. 
question to carry a research into the ancient texts of Hindu 
Law, or indeed to do anything more than refer to two decisions 
of the Privy Council in which the principle has, if we may say 
so with respect, been clearly and precisely defined. As early 
as 1861 it was laid down in The Collector of Masulipatam v. 
Cavaly Vencata Narrainapahi where their Lordships observed 
that: 

“For religious and charitable purposes or those which are supposed to 
conduce to the spiritual welfare of her husband she (the widow) hasa larger 


power of disposition than that which she possesses for purely worldly 
purposes. To support an alienation for the last, she must show necessity” 


The principle received further elucidation by their 
Lordships in Sardar Singh v. Kunj Bihari Lal in which the 
widow had made a gift of a small fraction of the estate for the 
observance of bhog (food offerings) to the deity at Puri. The 
gift was upheld in spite of the fact that she had a sufficient in- 
come available in her hands to provide for it without an 
alienation. Their Lordships drew a sharp distinction between 
obligatory religious ceremonies and those other observances. 


which are merely optional though conducive to spiritual good. 
They said: 


“There can be no doubt upon a review of the Hindu Law taken in con- 
junction with the decided cases that the Hindu system recognises two sets of 
religious acts. One is in connection with the actual obsequies of the deceased 
and the periodical performance of the obsequial rites prescribed by the Hindu 
religious law, which are considered as essential for the salvation of the soul 
of the deceased. The other relates to acts which, although not essential or 
obligatory, are still pious observances which conduce to the bliss of the decea- 
sed’s soul. Inthe later cases this distinction runs clearly through the views 
of the learned Judges... ....... With reference to the first class of acta 
the powers of the Hindu female who holds the property are wider than in 
respect of the acts which are simply pious and if performed, are meritorious 
so far as they conduce to the spiritual benefit of the deceased. In one case, 
if the income of the property, or the property itself 1s not sufficient to cover 
the expenses, she is entitled to sell the whole of it. In the other case she can 
alienate a small portion of the property for the pious or charitable purposes. 
she may have in view.” 





1. (1861) 8 M.I.A. 529. 
2. (1922) 44 M.L.J. 766: L.R. 49 LA. 383: LL.B. 44 All 503 (P.C.). 
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These observations have furnished valuable guidance for 
the Courts in India in approaching the decision of questions 
relating to a widow’s power of alienation. The principles that 
emerge from the decided cases may be stated inthese terms. A 
Hindu widow in possession of her husband’s estate is in no 
sense a trustee for the ultimate reversioner. She is the owner 
for the time being, fully capable of representing the estate in 
her transactions with the outside world so long as she acts 
bona fide and in the interests of that estate, but it is an owner- 
ship qualified by limitations which are of the very essence of 
her estate—limitations which the law imposes not out of a 
tender regard for the right of the reversioner, for none such 
exists during her life, but for reasons which aie intimately 
bound up with the ideals of life and conduct considered proper 
and appropriate for a person in her position. A simple life of 
abstemious piety directed to the acquisition of merit for the 
departed soul of ber husband and a cessation from mere 
sens¢-enjoyments in the pursuit of pleasure for its sake, lie at 
the bottom of restrictions on her powers of disposal. It is 
to be remembered that according to the ancient law-givers, 
restriction was indeed the rule, absolute power an exception, 
whether the holder was afemaleoreven a male. For purposes 
which are purely secular or temporal, her powers are no wider 
than those which inbere inthe manager of an infant’s estate. 
But in respect of those other purposes which the Hindu Law 
regards as religious or charitable, she possesses, as might 
naturally be expected, a larger discretion, and a wider authority1. 
For obligatory necessary observances essential for the 
salvation of her husband’s soul, she could go the length of 
disposing of the entirety of the estate, where it is not consi- 
derable, and where the requirements of the particular occasion 
demand it. For other but less peremptory purposes, though in 
themselves meritorious yet not indispensable, her authority is 
necessarily circumscribed. She may for such objects, only 
dispose of a small and no more than a reasonable portion of 
the estate the quantum to be measured by the custom and senti- 
ment prevalent in the community to which she belongs. It is 
impossible to define her powers in this behalf with any more 
precision. The circumstances of the family, the extent of its 





1. Texts collected in Ram Sumran Prasad v. Gobind Das, (1926) I.L.R. 5 
Pat. 646 at 677 to 679. 
4 
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property, the demands upon it of other legitimate calls, and all 
those social customs and sentiments which make up what one 
may call the conscience of the community, must, it seems to us, 
be among the main factors to be considered. We think that it 
is the same principle though expressed in different language, 
which we find laid down in Cossimant Bysack v. Hurro- 
soondry Dossee!, where Lord Gifford said that care might be 
taken to avoid impressions derived from the English law, 
and to consider in what way? a Hindu Court of Justice 
would have decided the point. 


Marriages of girls born in the family and the maintenance 
of female members stand on ahigher footing. For, it is a legal 
obligation cast on the father, the karta or whoever happens to 
be in possession of the family estate to defray, out of it, the 
expenses necessary for these purposes, which accordingly come 
under the head of strict legal necessity. How exactly this 
obligation is to be carried out whether by a mortgage, sale or 
other means, is not to be determined by strict rules or legal 
formulae, but must be left to the reasonable discretion of the 
party bound. In the absence of mala fides or extravagance and 
so long as it is neither unfair, in character nor unreasonable in 
extent, the Court will not scan too nicely the manner or the 
quantum of the alienation. A widow, like a manager of the 
family, must be allowed a reasonable latitude in the exercise 
of her powers provided she acts fairly to her expectant heirs 
and in a manner conformable with the legitimate wishes of her 
husband or the prescriptions of Hindu Religious Law. It may 
also be observed that, in respect of pious or charitable acts, 
what a husband might have done, the widow is competent to do 
after his death. For according to an ancient text of Brihas- 
pathi3, the husband and wife participate in the effects of good 
and evil actions and this mutual relation is not dissolved by. 
death of either partner (KAub Lal Singh v. Ajodhya Misser 
and Venkaji Shridhar v. Vishnu Babaji Beris). Her 
position will be much stronger if the husband had himself 
instructed or directed her to incur the particular charge or 
specified the objects for which the alienation was to be made. 





1. (1819) 2 Morley’s Digest 198. 
2. (1915) LL.R 43 Cal 574 at 582. 
3. (1893) I.L.R. 18 Bom. 534. 
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Such directions, though short of the requirements of a valid 
bequest, are, we think, a sufficient justification for her acting 
upon them. 

Bearing these principles in mind we proceed to refer to the 
facts found or established in the case. The disputed alienations 
are all gifts of land made by Mahalakshmi, a widow who had 
succeeded to the estate of her husband Sarayya who died on 
18th December, 1890, leaving him surviving besides her, two 
daughters, Saramma and Mariamma. Both of them were 
alive at the date of the gifts,though Mariamma appears to 
have died later unmarried. The estate consisted of 32 acres 
of land, out of which 8 acres were conveyed on 7th April, 
1891, to Venkamma, the widow of Nagalingam the paternal 
uncle of Sarayya. There were four other gifts of 2-19 acres 
in all made in favour of four Brahmins on 3rd April, 1891, by 
separate deeds of gift. The properties originally belonged to 
the joint family of two brothers Nagalingam and Venkata- 
chellam the latter being the father of Sarayya. It is in evi- 
dence that it was Nagalingam who acquired the properties for 
the family. Nagalingam died long ago leaving besides Ven- 
kamma his widow, the donee under the deed of 7th April, 1891, 
two daughters Venkatasubbamma and Saramma, both of whom 
were also alive at the date of the gift, and were probably un- 
married and living with their mother. On 27th January, 1901, 
Venkamma in her turn executed two deeds of gift giving to 
-each of her daughters a moiety of the lands she had obtained 
from Mahalakshmi. Venkatasubbamma’s moiety has been pur- 
-chased by the ninth respondent, and Saramma’s is held by 
respondents 1 to 8 claiming under a bequest made by her on 
7th February, 1908. Respondents 10 to 19 are either them- 
selves donees or persons who claim under the donees under 
the gifts of 3rd April, 1891. 

Mahalakshmi died on 19th July, 1930. The appellant 
claiming to be the son adopted by Mahalakshmi’s daughter 
Saramma and her husband Seshayya has now succeeded to 
the estate of Sarayya as his daughter’s son. His adoption 
though disputed in the trial Court, has not been challenged be- 
fore us. By the suit out of which this appeal arises the appel- 
lant has impugned the gifts as being beyond the powers of 
Mahalakshmi and consequently not binding on him and has 
sought the recovery of the properties conveyed, together with 
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mesne profits. According to him, the gift to Venkamma is 
invalid as no necessity for making it has been proved, and as 
Mahalakshmi had in her hands at the time a sufficient income 
from the assets, from which she ought to have met the 
expenses of maintaining Venkamma. This circumstance is no 
doubt an element to be taken into account, but no serious im- 
portance can be attached to it, for we find it existed in Sardar 
Singh v. Kunj Bihari Lali, but made no difference in their 
Lordships’ decision. As regards the other gifts, itis argued 
that the purposes for which the gifts were made have not been: 
sufficiently established, as there was nothing to indicate that 
the widow acted from motives of religion or piety and apart 
from this, that such gifts even though of small portions of the 
estate cannot be made except on special ceremonial occasions. 
Now first with reference to the gift of Venkamma, she was 

the widow of a coparcener of the family, who was, while alive, 
entitled to a half of the family property, besides having been 
the founder of the family fortune. After his death, his 
brother Venkatachellam and his nephew Sarayya were both 
under a legal obligation to maintain her and her two daughters, 
and also to provide for the marriage of the latter. This obli- 
gation, as we have already pointed out, partakes of the nature 
of the legal liability binding on Mahalakshmi when she took her 
husband’s estate on his death. It would also have been per- 
fectly proper and legitimate for any of these persons to set 
apart a reasonable fraction of the estate by way of a provision 
for the benefit of the daughters, though such an obligation. 
rests on a moral or religious basis, rather than on a legal one. 
In these circumstances, and in response to a request from her, 
the gift was made to Venkamma. We have no doubt that though. 
the gift purports to have been in terms made to Venkamma 
only, it was really intended for the benefit not only of herself 
but also of her daughters, and in fact, as we have already said 
Venkamma conveyed away the property to her daughters in. 
1901. We are further of opinion that the gift is reasonable 
in extent, and fully supported by the legal and moral. 
considerations which ought to weigh, and did weigh, with 
Mahalakshm: in making the gift. The propriety of the 
alienation appears also from two other circumstances. We 
od that the deed has been attested by Boda Seshayya the 





1. (1922) 44 M.L.J. 766: L.R. 49 LA. 383: I.L.R. 44 All. 503 (P.C.). 
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husband of Mahalakshmi’s daughter, who later on adopted 
the plaintiff. At the time, he was certainly interested in 
preventing the frittering away of the estate, and his conduct 
in not having objected to it then or at any time thereafter 
till the institution of this suit, points to the fact that it 
was not considered an objectionable alienation by him. 
Besides, the gift was made publicly in the presence of several 
other relations who appear to have gathered together in con- 
nection with the ceremonies that were being performed at 
the time. Most of these persons have also attested the gift. 
For nearly 40 years the gift has stood unchallenged; 
the properties in the meanwhile have changed hands and it is 
remarkable that no one, neither Mahalakshmi nor any other 
person, relation or friend, moved in the matter or took any 
steps to set it aside all this time. Such inactivityin respect of 
what is now alleged to be a thoroughly bad gift does suggest 
to our mind that there could not have been any serious objection 
to it. Further we find that there is a recital in the gift deed 
to the effect that 1t was executed in pursuance of the order 
given to Mahalakshmi by her husband. After the lapseof such 
a longtime, and the death of almost all the witnesses who were 
aware of the circumstances in which the gift was made, the 
recital acquires great force, and it would be proper for us even 
without any evidence aliunde, to rely on it as proving the pro- 
priety of the transaction. Though there isthe direct evidence 
of D.W. 1 Venkataratnam in support of the truth of the recital, 
we prefer to act on the well-recognised rule that in such cases, 
it is permissible to fill in details obliterated by lapse of time for 
the purpose of supporting an ancient alienation. The learned 
Subordinate Judge has on areview of all the facts and circum- 
stances come to the conclusion that the gift to Venkamma was 
a proper provision, having regard to the status and property of 
the family, and we have no hesitation in saying that he was 
perfectly right in that view. 


There remain the four other gifts to be considered. These 
gifts comprised small, very small pieces of land made in favour 
of four Brahmins before the end of the year following the death 
of Sarayya. The parties belong to the Vysia community well 
known for their charitable disposition, who practically copy the 
Brahmin customs with respect to ‘ceremonial observances, and 
who regard or have at any rate till recently regarded, a gift to 
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Brabmins as meritorious. The many religious charities which 
that community have established all over the presidency bear 
witness to this disposition. Gifts of this kind are often made 
at the funeral rites on the 12th day of the death and on the 
first anniversary, but it is not to be forgotten that the whole 
of the first year after death is regarded as a period of cere- 
monial activity necessitating the performance of monthly and 
other ceremonies for the benefit of the deceased’s soul, —a 
period peculiarly appropriate for gifts for securing religious 
merit. Though it is not shown that these gifts were made on 
the occasion of any particular ceremony, we do not think that 
this is necessarily an. invalidating circumstance. Here again 
the learned Judge in the Court below has referred to the 
recitals in the three deeds produced into Court—the fourth has 
not been filed or exhibited—which gave prominence to the 
directions of the husband in this behalf asauthorising the gifts. 
Even apart from sucha specific direction which will, of course, 
be a sufficient authority, the law will raise a presumption of 
authority when the act done is good and proper and has the 
sanction of the religious law. Further these deeds also are 
attested by the relations of the parties including the adoptive 
father of the plaintiff. It was urged that there was nothing to- 
indicate that they were made for the express object of securing 
religious merit to the busband’s soul. We think that there is 
no substance in this objection, for it is clear in the circum- 
stances that there was no other object that could be regarded 
as having prompted the gift. The donees were Brahmins. The 
plaint itself suggests no other object but a pious consideration 
in the mind of the donor. Paragraph 7 says: 


“Shortly after her husband’s death, Mahalakshmi who was an illiterate- 
and ignorant woman and who was immersed in grief, was prevailed upon by 
Dantu Narasimhalu and other Brahmins of Mandapeta and she was made to 
execute deeds of gift in favour of several people, containing false recitals.” 


The complaint is not that it was not a pious gift, but that 
it was brought about in the circumstances which show that the 
donor was not an independent agent exercising her own free 
volition. The appellant’s advocate also contended that the 
burden of proof is on the alienees to justify the gift and that 
it has not been discharged by them. Though none of the donees- 
except the 10th defendant actually contested the claim, yet we 
must hold that in this case, the burden has been discharged, as- 
there is satisfactory proof appearing in the evidence to show 
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that there was ample justification for this widow to make the 
gifts. Concurring with the Subordinate Judge we hold that 
the gifts to the Brahmins are also valid. The appeal therefore 
fails and has to be dismissed with costs of the 25th respondent. 
We may mention that as between the appellant and respon- 
dents 1, 2 and 4 to 8 there has been a settlement by a compro- 
mise which has been made a decree of Court on 3lst August, 
1937. The 25th respondent will receive the cost proportionate 
to his interest in the subject-matter of the appeal. 


S.V.V. Appeal dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—SIR ALFRED Henry LionEL Leaca, Chief 


Justice, Mr. Justice MapHavan Nam anp Mr. Justice 
VARADACHARIAR: 


The Commissioner of Income-tax, 
Madras .. Petttioner* 
V. 
Valliammai Achi, wife of S.M.A.M. 
Ramaswami Chettiar, Pallathur, 
Ramnad District .. Respondent. 

Income-tax Act (XI of 1922), Ss.3 and 4—Saw mill of assessee in 
Burmao—Loss therefrom i 1936-37—If loss to be deemed to be sustained in 
British India—Barma part of British India when mill was worked. 

The assessee, a resident of Pallathur owns a saw mill in Burma. In the 
account year April 1936-37, the mill resnlted in a loss and her income consisted 
solely of interest received from investments. For purpose of assessment to 
income-tax she sought to set off the loss sustained in the saw mill against 
the profits from her investments. Burma ceased to be part of British India 


on Ist April, 1937 and the loss having been sustained outside British India, 
the Commissioner of Income-tax held it could not be set off. 


Held, that when the assessee worked the mill, Burma was part of British 
India. Ss. 3 and 4 are to be read together and so reading the loss must be 
deemed to have been sustained in British India. 


Case stated by the Commissioner of Income-tax, Madras, 
is as follows :-— 


At the instance of the assessee named above, I have the honour 


to refer the following case under S. 66 (2) of the Indian Income- 
tax Act (hereinafter referred to as the Act) for the decision of the 


High Court. 





* O.P.No. 105 of 1938. Ist November, 1938, 
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F.B. The petitioner Valliammai Achi is a resident of Pallathur 
Commis- Within the jurisdiction of the Income-tax Officer, Karaikudi (II) 
sioner of Circle. For the year 1937-38 this Officer assessed her on a total 

Teont s, income of Rs. 14,501 the whole of this being income from invest- 

_.@ | ments. The petitioner is the owner of a saw mill and carries on 

Yena timber business at Gyobingauk- in Burma. During the year of 
account (Tamil year Dhathu—year ended 12th April, 1937) this 
business resulted in a loss of Rs. 8,663. She claimed a deduction of 
this amount from her income from investments, but the Income-tax 
Officer disallowed the claim on the ground that it was a loss 
incuried by a business outside British India. 

The petitioner appealed to the Assistant Commissioner against 
the assessment. She objected to the disallowance of the loss on 
the following grounds :— 

(1) The loss was incurred in British India as in the year in 
which it was incurred Burma formed part of British India, 


(2) Income-tax is levied in respect of the income of the pre- 
vious year and the intention of S. 3 of the Act is not to treat the 
income of the previous year merely as a measure of the income of 
the year of assessment but to tax an assessee in the year of asscss- 
ment on the income received by him in the previous year. 

The Assistant Commissioner however overruled the objection 
and upheld the Income-tax Officer’s decision disallowing the loss. 
His reason was that as a result of the separation of Burma from 
British India with effect from 1st April, 1937, the assessment for 
1937-38 of the income, profits and gains accruing or arising in 
British India to a person resident in British India during the pre- 
vious year 1936-37 should be made in accordance with the law as it 
stands at present in relation to Burma. In other words he took 
Burma to be outside British India for the purposes of the Act in 
1937-88, and held that as the loss was incurred outside British 
India it could not be set off against the income accruing, arising 
or received in British India. ‘ 

The petitioner has now asked me to refer to the High Court 
the following question of law arising out of the Assistant Com- 
missioner’s order and I accordingly refer it: 

“Whether the decision of the Assistant Commissioner that the loss of 
Rs. 8,663 incurred by the petitioner in Burma in the year of account 1936-37 is 
not allowable as a deduction in the year of assessment 1937-38 is correct in 
law.” . 

“The ariswer to this question depends on the effect of the defi- 
nition of British India in cl. (7) of S.3 of the General Clauses 
Act, 1897, as amended by the Government of India (Adaptation of 
Indian I.aws) Order, 1937, on the operation of sub-S. (1) of S. 4 
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read with S. 3 of the Indian Income-tax Act, 1922. The combined 
effect of S. 3 and of sub-S. (1) of S. 4 is to render British Indian 
income-tax for the year 1937-38 leviable in respect of the income, 
profits and gains which in the previous year accrued, arose or were 
received in British India and the point arising for determination is 
whether in these circumstances the reference to British India in 
sub-S. (1) of S. 4 is for the purposes of the above-cited definition 
of Bntish India a reference to British India as respects the period 
before the commencement of Part III of the Government of India 
Act, 1935 (the 1st April, 1937) or a reference to British India as 
respects a period after that date. Inthe former alternative the 
quantum of income on which British Indian income-tax for the 
year 1937-38 falls to be assessed will include, while in the latter 
alternative it will exclude, income accruing, arising or received in 
Burma in the year 1936-37. 


In my opinion, the latter alternative is very clearly correct. The 
provision made in sub-S. (1) of S.4 read with S. 3 is a provision 
regulating the assessment to be made in and for the year follow- 
ing the previous year and it cannot be maintained that merely 
because the assessment is to be made on the income of the previous 
year the provision is one as respects the previous year. In the 
terms therefore of the definition of British India the reference to 
British India in sub-S. (1) of S. 4 isa reference as respects the 
year following the previous year (here the year 1937-38) and 
therefore a reference as respects a period after the commencement 
of the Government of India Act, 1935. In my opinion therefore the 
loss in Burma in the year 1936-37 has been rightly disallowed and I 
desire to invite the attention of the Honourable Court to the fact that 
while in the present case the result of my view is unfavourable to 
the assessee the result in the vast majority of cases would be in 
the contrary direction, for if the Honourable Court holds in favour 
of the assessee in the present case it must follow of necessity that 
all income accruing, arising or received in Burma in the year 
1936-37 is assessable to British Indian income-tax for the year 
1937-38. 


M. Patanjali Sastri for Petitioner. 


The Advocate-General (Sir A. Krishnaswami Atyar) for 
M. Subbaraya Atyar for Respondent. 

The judgment of the Court was delivered by 

The Chief Jusiice—The assessee who is a resident of 
Pallathur in the Madras Presidency owns a saw mill at Gyobin- 


gauk in Burma. In the account year, that is the year commen- 
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cing from the Ist April, 1936, the saw mill business resulted in 
a loss of Rs. 8,663 and her income consisted solely of interest 
received from investments. For the purpose of ‘assessment to 
income-tax she sought to set off the loss sustained in the saw 
mill business against the profits from’ her investments.” The 
Income-tax Officer refused to allow her to do so on the ground 
that on the Ist April, 1937, Burma had ceased to be part of 
British India, and the loss having been sustained outside British- 
India, it could not be set off. On these facts the Commis- 
sioner of Income-tax has referred to the Court the following 
question :-—— 

“Whether the decision of the Assistant Commissioner that the loss of 
Rs. 8,663 incurred by the petitioner in Burma in the year of account 1936-37 


is not allowable as a deduction in the year of assesament 1937-38 is correct 
in law?” 


In order to appreciate the arguments advanced on behalf 
of the income-tax authorities it is necessary to refer to the 
provisions of S. 3 and of S. 4 (1) of the Indian Income-tax 
Act. S.3is the charging section and it provides that where 
any Act of the Central Legislature enacts that income-tax 
shall be charged for any year at any rate or rates applicable to 
the total income of an assessee, tax at the rate or those rates 
shall be charged for that year in accordance with, and subject 
to the provisions of, the Act in respect of all income, profits 
and gains of the previous year of every individual, Hindu un- 
divided family, company, firm and other association of indivi- 
duals. S. 4 (1) states :— 


“Save as hereinafter provided, this Act shall apply to all income, profits 
or gains, as described or comprised in S. 6, from whatever source derived, 
accruing or arising or received in British India or deemed under the provi- 
sions of this Act to accrue, or arise, or to be received in British India.” 


It is said that as the Income-tax Act does not come into 
operation in any year until the Finance Act has been passed, 
the Income-tax Act must be treated as a statute which is passed 
every year, and the words ‘British India” must be deemed to 
mean British India as it stands at the time of the passing of 
the Finance Act and not what it was in the previous year. We 
do not accept this argument. It is true that the Income-tax 
Act cannot be applied in any year until the Finance Act has 
been passed, but the Act cannot be treated as being a statute 
which is passed annually. Itis a permanent enactment but it 
may not be enforced in any particular year until the Finance’ 
Act has been passed. S. 4 cannot be divorced from S. 3 and 
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as S. 3 charges the tax on the income ofthe previous year it 
musi, we consider, be charged on the income received in what 
was British India during the previous year. In The Commissio- 
ner of Income-tax, Madras v. Karuppiah Kangani alias Kumara- 
velu Ambalam1, a Full Bench of this Court held that under the 
Act the income of the year previous to the year of assessment 
is not to be taken as merely a guide to the ascertainment of 
the income of the year of assessment but as the actual. sum 
wbich is subject to taxation. This decision followed a decision 
of the Calcutta High Court to the same effect—In re Bekari 
Lal Mullick3. 

When the assessee in this case sustained the loss on 
the working of her saw mill in Burma, Burma was part of 
British India, and if S. 3 and S. 4 (1) are to be read together, 
as in our opinion they must be, the loss must be deemed to 
have been sustained in British India. Therefore the answer 
we give to the question referred is that the decision of the 
Assistant Commissioner in not allowing the deduction is not 
correct inlaw. The assessee is entitled to Ker costs, Rs. 250 
and to the refund of her deposit of Rs. 100. 


S. V. V. 





[FULL BENCH.] 
IN THE HIGH COURT OFJUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT:—S1R ALFRED Henry Lionget Leaca, Chief 
Justice, Mr. Justice MapHavaN Nar anD MR. Justice 
V ARADACHABIAR, 
S. N. Narayanan Chettiar, Karaikudi, 


Ramnad Dt. .. Pettttoner* 
v. 
The Commissioner of Income-tax, Old 
High Court Buildings, Madras .. Respondent. 


Income-tax Act (XI of 1922) S. 4, cl. (2)—Assessee carrying number of 
busitesses—Loss in some and profit in others—All income to be looked at for 
deciding tf assesses has earned profit taxable. 

Where an assessee carries on two money-lending businesses outside 
British India in close proximity both being his sole businesses having current 
transactions and controlled by him and where one of the two businesses has 
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suffered loss and the other has profits and the assessee has received remit- 
tances from both, in determining whether the remittances so received are his 
income, profits and gains under S.4 (2) of the Income-tax Act, the results of 
both the businesses should be considered together and the assessee is entitled 
to set off his loss in one buainess against the profits of the other business to 
arrive at the resultant profit available for remittance to be taxed. 


R. Kesava Atyangar for Petitioner. 
M. Patanjali Sastri for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice.—The assessee in this case is a Nattu- 
kottai Chettiar. He carries on a money-lending business at 
Karaikudi in the Madras Presidency andat Ipoh in Telukanson 
in the Federated Malay States. Ipoh and Telukanson lie some 
fifty miles distance apart. During the year 1934-35 the business 
at Telukanson showed a profit of $ 16,047, but that at Ipoh 
showed a loss of $6,598. In respect of the year 1935-36 the 
assessee was assessed on a total income of Rs. 20,515 which 
included a sum of Rs. 20,000 remitted to Karaikudi from 
Telukanson. The Income-tax Officer treated this as a remit- 
tance of profits of a foreign business. ln addition to the 
Rs. 20,000 remitted from Telukansona sum of $1,954-48 was 
remitted from Ipoh. In view of the absence of profits at Ipoh 
the Income-tax Officer did not include the $1,954-48 in the 
assessment. The assessee contended that the sum of Rs. 20,000 
remitted from Telukanson should not be treated wholly as 
profits. He said that the proper method of calculating the 
profits of his business abroad was to deduct the loss suffered 
at Ipoh from the profits made at Telukanson. As the assessee 
had an agent at each of the two towns and the two branches 
worked independently of each other the Income-tax Officer held 
that the profits and losses of the two branches should be con- 
sidered separately, and consequently refused to allow the loss 
at Ipoh to be set off against the profits at Telukanson. The 
Assistant Commissioner of Income-tax agreed with the Income- 
tax Officer when the matter was before him on appeal. and the 
Commissioner of Income-tax refused to state a case to this 
Court under S. 66 (2) of the Income-tax Act on the ground 
that no question of law arose. This Court, however, consi- 
dered that a question of law did arise and directed the 
Commissioner to refer to us the following question :— 


“Where an assessee carries on two money-lending businesses outside 
British India in close proximity both being his sole businesses having current 
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transactions and controlled by him and where one of the two businesses has 
suffered loss and the other has profits and the assessee has received remit- 
tances from both, in determining whether the remittances so received are his 
income, profits and gains under S. 4 (2) of the Indian Income-tax Act XI of 
1922, should not the results of both the businesses be considered together and 
is not the assessce entitled to set off his loss in one business against the 
profits of the other business to arrive at the resultant profit available for 
remittance to be taxed?” 

In our opinion this reference must be answered in the 
affirmative. S. 4 (2) of the Actallows the Income-tax Officer 
to assess to income-tax income, profits and gains arising out of 
British India, but in deciding whether sums which are brought 
in from a business abroad are income, profits or gains he must 
have regard to the business as a whole. When a person 
carries on the same kind of business in two places abroad, in 
order to ascertain whether he has made a profit the result of 
the working of the two branches must be considered. If at 
one branch he makes a profit and at the other a loss the profit 
in his business can only be the gain made at one branch less 
_ the loss suffered at the other branch. So far as this case is 
concerned we know that at one of the branches a profit was 
made and at the other place a loss was suffered. When the 
loss in one case is set off against the profit in the other it is 
clear that the assessee did not make a profit of Rs. 20,000, His 
profits at Telukanson stated in dollars were $16,047 and his 
loss at Ipoh amounted to $6,598. The profit was therefore 
$9,449. It was only to this extent that the Income-tax Officer 
could hold that the remittance was out of profits. The decision 
on the question whether a particular remittance represents 
profits or capital will turn on the particular facts of each case, 
but there can be no question of a remittance representing pro- 
fits when no profits have been earned taking the business 
abroad as a whole. 


The reference having been answered in favour of the 
assessee there will be an order for costs in his favour. These 
we fix at Rs. 250. His deposit will also be refunded. 


S. V.V. —— Reference answered. 


F.B. 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Mr. Justice Burn anb Mr. Justice 
STODART. 


Palacherla Jalamenna .. Appellant* (Respon- 
dent) 
v. 
Marina Ramarao and others .. Respondents (Petition- 


ers—Respondents). 


Execution sale—Order of sale of properties—Direction in sale proclama- 
tion—Departure from—Material irregularity. 

The practice in the Madras Presidency is to sell the lots of properties in 
the order in which they appear in the sale proclamation and a departure from 
that order may amount to a maternal irregularity. 


Inamutlak Khan v. Skombhu Dayal, AIR. 1931 All. 159 and Chhuitan 
Lal v. Muhammad Ikram Khan, (1933) I.L.R. 55 All. 519, considered, 
Appeals against the orders of the District Court of East 
Godavari at Rajahmundry dated 17th September, 1937 and 
made in I.A. Nos. 29, 38 and 41 of 1937 respectively in I. P. 
No. 12 of 1935 and in E. A. Nos. 91 and 98 of 1937 in E. P.. 
No. 64 of 1935 in O. S. No. 56 of 1933. 


P. Panini Rao for Appellant. 
P. V.Vallabhacharyulu for Respondents. 


The judgment of the Court was delivered by 

Burn, J—We consider that the learned District Judge 
was right in holding that the sale of lot 2 before Jot 1 was in 
the circumstances of this case, an irregularity, and since that 
irregularity precluded the respondent in A.A.O. No. 429 of 
1937 from bidding for the property, it was a material irregu- 
larity. We have been referred to two cases in which learned 


' Judges of the Allahabad High Court have held that the sale of 


items in a different order from that shown in the proclamation 
is not an irregularity. (Inamullah Khan v. Shambhu Dayali and 
Chhutian Lal v. Muhammad Ikram Khani.) We observe 
however that in both those cases the selling officer had followed 
his usual practice of selling non-ancestral items first and 
ancestral items later. So far as we are aware, the practice in 
this ‘Presidency’ is to sell the lots in the order in which they 
appear in the proclamation, and a departure from that order 





*A.A.O. Nos. 429 to 433 of 1937. 25th October, 1938. 
1. ALR. 1931 AH. 159, 2. (1933) ILL.R. 55 All. 519. 
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may (we do not say that in all cases it must) amount to a 
material irregularity. 

That there has been substantial injury occasioned by the 
irregularity is clear since property worth not lessthan Rs. 5,000 
has been sold for Rs. 3,000. 

These appeals are accordingly dismissed. The appellant 
will pay the respondents’ costs in A.A.O. No. 429 of 1937. 
We make no order as to costs in the other appeals. 

In the resale we suggest to the lower Court that proper 
prices are more likely to be realised. by sale in smaller 
parcels. 


B.V.V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT:—Mr. Justice Burn anp MR. JuSTICE 

STODART. 

Rani Veerammani .. Appellani* (1st Plaintif) 





Appeals dismissed. 


V. 


Rajaveerabasava Chikka Royal 
and others .. Respondents (Defendants, 
Plaintiffs 2 to 4). 


Civil Procedure Code (V of 1908), O.21, r. 15—Non-compliance with 
requirements—Irregularity—One of several decree-holders filing execution 
apphcation—Petitioner acting honestly—Amendment of petition so as to 
énclude other decree-holders. 

The omission in an application by one of several decree-holders for 
execution to mention that there are other decree-holders does not necessarily 
invalidate the application, Where a party has acted honestly in filing such 
an application the Court should not dismiss the application but should allow 
the party to amend the application so as to bring itin conformity with the 
requirements of O. 21, r. 15, Civil Procedure Code. 

Ghanaya Lal v. Madho Parshad, A.I.R. 1931 Lah. 600 and Dhsramdeo Rat 
v. Jwala Prasad, A.I.R. 1930 All. 188, relied on. 


Appeal against the order of the Court of the Subordinate 
Judge of Chittoor dated 12th November, 1936 and made in 
E.P. No. 22 of 1936 in O. S. No. 25 of 1930. 

.B. Sttarama Rao for Appellant. 


A.C. Sampath Atyangar for Respondents. 





*A, A. O. No. 194 of 1937. 18th October, 1938. 
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The judgment of the Court was delivered by - 


Burn, J—The appellant was the first plaintiff in O. S, 
No. 25 of 1930 on the file of the Subordinate Judge of Chit- 
toor. There were four plaintiffs altogether and the decree 
passed in the suit was in favour of all of them. In E. P. No. 
22 of 1936, on the 10th of February, 1936, the first plaintiff 
applied for execution of the decree without stating expressly 
that she was only one of the four decree-holders. It appears 
that in a subsequent suit, O. S. No. 42 of 1933 in the same 
Court which was a suit between the first plaintiff and the second 
plaintiff in O. S. No. 25 of 1930, there was a compromise by 
which those two persons agreed that out of theamount still due 
under the decree in O.S. No. 25 of 1930 the first plaintiff Rani 
Veerammani Garu should receive Rs. 3,000 and the balance 
should be taken by the third plaintiff Rani Mahadevammani 
Garu without any further claim by the first two plaintiffs in 
O. S. No. 25 of 1930. It was further declared in the decree in 
O. S. No. 42 of 1933 that the plaintiff be entitled to a first 
charge on the decree in O. S. No. 25 of 1930 to the extent of 
Rs. 3,000 with interest thereon and that she be entitled to exe- 
cute the said decree in her own name to the said extent. It is 
recited in the decree that Rani Mahadevammani and Raja 
Mahadeva Raja Varu the third and fourth plaintiffs in O. S. 
No. 25 of 1930 had recorded their consent to this arrangement 
in the compromise petition. It is not disputed that this latter 
recital is correct; when the third and fourth plaintiffs did 
agree to the first plaintiff taking Rs. 3,000 out of the amount 
decreed in O. S. No. 25 of 1930. 


It is not known how the Court came to pass the decree in 
O. S. No. 42 of 1933 in those terms because it is not possible 
under the provisions of O. 21, r. 15 for one of several 
decree-holders to execute the decree for his or her own benefit. 
However the decree was passed and it is quite clear that alt 
the joint decree-holders in O. S. No. 25 of 1930 did consent to 
that arrangement. It cannot therefore be alleged for a moment 
that the first plaintiff when she filed E. P. No. 22 of 1936 was 
attempting to perpetrate any fraud upon the Court or upon her 
fellow decree-holders. The judgment-debtor in O.S. No. 25 of 
1930 raised the objection that the execution petition was 
liable to be dismissed as it was filed only by one joint decree- 
holder. Notice was thereupon given to the other decree- 
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holders in O. S. No. 25 of 1930 and they for some unexplained 
reason supported the objection raised by the judgment-debtor. 
The learned Subordinate Judge dismissed the execution peti- 
tion outright. Mr. Sitarama Rao who appears for the appel- 
lant in this Court concedes that the execution petition ought to 
have been filed on behalf of all the decree-holders in O. S. No. 
25 of 1930 but suggests that in the circumstances the lower 
Court would have been well advised to allow any necessary 
amendments to be made in the execution petition to bring it 
into accord with the provisions of O. 21, r. 15. Mr. Sam- 
path Aiyangar who appears for the third and fourth decree- 
holders in O.S. No. 25 of 1930 has no strong objection to raise 
to such permission being granted at this stage. The learned 
Advocate for the judgment-debtor however opposes this sug- 
gestion. He says in the first place that the appellant, as soon 
as the defect inthe execution petition was brought to her 
notice, might have filed a fresh application at once in accord- 
ance with O. 21, r. 15 without pursuing the matter to 
the bitter end in the Subordinate Court and then preferring an 
appeal to this Court. He points out also that it is possible 
that by this time more than three years may have elapsed since 
the dismissal of the last prior execution petition. In that case 
he says that the judgment-debtor would be deprived of the 
plea of limitation if amendment of the execution petition were 
now allowed. We do not think that these considerations should 
prevent us from saying that the petition should be allowed to be 
amended now. It has been pointed out by Sir Shadi Lal, J., in 
the case of Ghanaya Lal v. Madho Parshad}, that the omission 
in an application by one of several decree-holders for execution 
to mention that there are other decree-holders does not neces- 
sarily invalidate the application. The learned Chief Justice 
observes :— 

“O. 21, r. 15 provides that any one or more of the joint decree- 
holders may apply for the execution of the whole of the decree for the 
benefit of them all; and it is nowhere laid down that the omission on the part 
of a decree-holder to state in his application the names of all the persons 
who are interested in the decree is sucha defect as would invalidate the 
execution proceedings.” 

The learned Chief Justice then refers to a case decided by 
a Division Bench of the Calcutta High Court in which it was 


1. AIR. 1931 Lah. 600. 
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held that such an omission does not render the execution pro- 
ceedings invalid. It is pointed out also in the case of Dharam- 
deo Rat v. Jwala Prasad}, that 

“Although under r. 15 of O. 21 no duty has been cast upon the Court 
receiving the application for execution to have the defects remedied it does 
not follow that if any requirements of r. 15 of O. 21 have not been complied 
with by inadvertance or otherwise, the Court when its attention is drawn 
to the defect subsequently cannot allow the amendment.” 

We agree with the observations of the learned Judges in 
that case at page 190 where they observe: 

“The learned Judge has dismissed the last application on the additional 
ground that only one of the two decree-holders applied for execution with- 
out making it appear on the face of it that it was made for the benefit of the 
legal representatives of his deceased decree-holder. In taking to tbis 
course the learned Judge has allowed his mind to be influenced by too techni- 
cal a consideration which is devoid of all substance and in utter disregard of 
the ends of substantial justice.” 

We think the same remarks apply here. It is quite clear, as 
we have already said, that the appellant was acting in perfect 
honesty when she applied for execution of the decree for her 
own benefit to the extent of Rs. 3,000. That was the arrange- 
ment which had been come to between the four decree-holders 
and it was not an arrangement to which the judgment-debtor 
could take a valid objection; he could only request the Court 
under O. 21, r. 15 to see that his interests were. not in 
any way jeopardised by payment to one out of four decree- 
holders. This being so, we think that this appeal must be 
allowed and the order of the learned Subordinate Judge dis- 
missing the execution petition set aside. The execution peti- 
tion must be restored to file and disposed of according to law 
after allowing the appellant to amend it in order to bring it 
into compliance with the requirements of O. 21, r. 15. 
We think it is right to order that the appellant should pay 
the costs of all the respondents in the execution petition and 
in this appeal. 


B.V.V. — Appeal allowed, 





1. ALR. 1930 AIL 188. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 

PRESENT :—Sig ALFRED Henry Lione“t Leaca, Chief 
Justice, Mr. Justice MapHAvAN Nam anp MR. Justice 
VARADACHARIAR, 

M. S. S. Chidambaram Chettiar and 
another .. Petitioners* 
v. 
The Commissioner of Income-tax, 
Madras having his office at the Old 
High Court Buildings .. Respondent. 


Income-tax Act (XI of 1922)—Firm—Taking over immovable property 
for debts due—If can be taken miio account m computing profits. 

Where a firm was compelled to take over in satisfaction of debts due to 
it immovable properties which had been mortgaged as security for the debts, 
the Income-tax Officer in computing the profits available for assessment can 
take that into consideration. The assessee cannot be allowed to withdraw 
money from the firm and treat their interest in the immovable properties of 
the firm as representing their profits. The withdrawals from the firm must 
therefore be treated as withdrawals of profits. Theeffect was to turn the 
immovable properties representing such profits into capital assets. 

Scottish Provident Institution v. Allan, (1903) 4 Tax Cases 591, followed. 

P. R. Srinivasan for Petitioners. 


M. Patanjali Sastri for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice —This reference arises out of an 
assessment of an undivided Hindu family the members of which 
are M.S. S. Chidambaram Chettiar and Meyappa Chettiar. 
The assessees are partners in various money-lending firms in 
the Federated Malay States and in Burma, and carry on the 
same kind of business at Karaikudi where they have their head- 
quarters. One of their foreign firms does business at Ipoh 
in the Federated Malay States. Owing to the financial 
depression which existed there this firm was compelled to take 
over in satisfaction of debts due to it immovable properties 
which had been mortgaged as security for debts. The values 
of these immovable properties were treated as representing 
in part the return of capital and in part profits. The total 
profits of the firm were calculated and it was found that they 
amounted to $1,27,806 of which $74,570 was represented 
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by land. The assessees’ share in the sum of $74,570 was 
$53,264. During the year of account (1933-34) the assessees 
remitted from Ipoh to Rangoon, which was then in British 
India, sums amounting in the aggregate to Rs. 99,279. These 
remittances the Income-tax authorities treated as being remit- 
tances of profits. The assessees objected to this, their objection 
being that the profits represented by immovable properties 
were not capable of remittance. The Court directed the 
Commissioner of Income-tax under S. 66 (3) of the Act to 
refer the following question for decision :— 


“The total profits of the assessees for the years 1930-31 to 1933-34 having 
been found to be $1,19,647 of which $74,570 represents immovable properties 
taken over by the assessees from their debtors, should the Income-tax 
Officer in computing the profits available for remittance from the Ipoh firm 
have excluded the sum of $74,570?” 

The Commissioner of Income-tax rightly points out that 
there is an error in the wording of the question. The sum of 
$74,570 was the total interest of the firm in immovable 
properties, and the assessees’ share, as | have already said, 
was only $53,264. 

In our opinion the question referred must be answered in 
the negative. The assessees cannot be allowed to withdraw 
money from the firm and treat their interest in the im- 
movable properties of the firm as representing their profits. 
They accumulated profits to the extent of $1,19,647 and out 
of the common funds of the firm they made the remittances. 
The withdrawals from the firm must therefore be treated as 
withdrawals of profits. The effect was to turn the immovable 
properties representing such profits into capital assets. The 
case comes within the principle stated by the House of Lords 
in Scottish Provident Institution v. Alanı. 

As the answer is against the assessees they must pay the 
costs of the Commissioner of Income-tax, Rs. 250. 


S.V.V. Reference answered against the assessee. 





1. (1903) 4 Tax Cases 591. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—LORD ATKIN, LORD MACMILLAN, LORD PORTER, 
SIR LANCELOT SANDERSON AND SIR GEORGE RANKIN. 
The Commissioner of Income-tax, Madras .. AppeNant* 
v. 
Diwan Bahadur S. L. Mathias .. Respondent. 


Isscome-iax—Foreign income—Coffee grown outside British Indio— 
Green coffee cured and then sold in British Indis—Proceeds retained there— 
Whether income accruing within British India—Whether exempt from tax— 
Income-tax Act (XI of 7922), S. 4. 

The assessee was the owner of and worked coffee estates in the Mysore 
state outside British India, maintaining an office ‘on the estates for the 
supervision of the labour which he employed in respect of them. Ata place 
within British India he recruited most of the labour and purchased materials 
and equipment which he had sent from there tothe estate. The crops were 
brought to that place within British India in their raw state, and he had the 
raw coffee cured for payment within British India where also he sold it 
through his agents and realised and retained the proceeds He kept a separate 
staff in British India for the operations which he conducted there. All the 
operations connected with the cultivation of the coffee plants and the collec- 
tion, transport and sale of produce were controlled from within British India 
and the accounts were incorporated in a consolidated profit and loss account 
kept in British India. The assessee contested an assessment made upon him 
on an income which was computed as his profits from the said business of 
growing, curing and selling coffee for profit. 

Held, that the assessece was carrying on a “business” within the meaning 
of Ss. 2 (4) and 10 of the Act in as much as the profit which he derived from 
his land was derived from the business. It was impossible to regard the 
green coffee itself as income within the meaning of the Act, or arbitrarily to 
divide into two parts the business operations, which must be regarded as a 
whole. 

Held, further, that assuming that the assessee’s income had accrued 
without British India and the second proviso to S.4 (2) was applicable, the 
assessee must in any case be held liable to tax under S 4 (1), by reason of 
the fact that the income was received by him originally, and as income in 
British India and that no part of the income inquestion was exempt from 
taxation by virtue of the second proviso to S. 4 (2) of the Act. 

Income-tax Commissioner, Bihar and Orissa v. Mahkarajadhiraj of 
Darbhanga, (1935) 69 M.L.J. 474: L. R. 62 I.A. 215: I L.R. 14 Pat. 623 (P.C.), 
distinguished. 

Decision of the Madras High Court reversed. 

Appeal from a decision of the High Court, Madras, 
dated 29th April, 1937 [reported in (1937) 2 M.L.J. 310 
(S.B.)] (Beasley. C. J., Varadachariar and King, JJ.) on 
a reference to it under S. 66 of the Indian Income-tax Act, 


1922, by the Western Range Assistant Commissioner who had 
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upheld an assessment to income-tax made by the Income-tax 
Officer, Mangalore. 

J. Millard Tucker and Hubert Hull for Appellant—The 
fundamental point is that the production and sale of coffee carried 
on by the respondent is a “business” within the meaning of Ss. 6 
and 10 of the Income-tax Act. The assessee’s operations must be 
regarded as an indivisible whole and it is impossible’to divide them 
into two by treating the operations carried on in Mysore as one 
business, and the marketing operations carried on in Mangalore as 
another. That the whole of the operations are linked together can 
be seen when the exact constituents of the profit are examined. 
The respondent’s profit in his business is the difference between 
the price which he receives for a lot of coffee and the total costs 
incurred by him in producing that lot, making it ready for market, 
and actually marketing it; so that the costs to be deducted in arriy- 
ing at the profit include costs of operations carried on in British 
India. The price of each lot of coffee sold was received by the 
respondent in Mangalore for the first time, and so much of that 
price as represented his profit was therefore also first received in 
British India. S.4 (1) of the Act of 1922 imposes liability to tax 
on residents in respect of any income received in British India 
irrespective of where the mcome accrued and the purpose of 
S. 4 (2) is primarily to extend the liability to tax to those who are 
not covered by S. 4 (1). The exemption given by the second 
proviso to S. 4 (2) is strictly limited to agricultural income, 
and, the “income from agriculture” there mentioned must not only. 
accrue from land ina state outside British India, but must also 
arise or accrue in that state where the land is. But here the profits 
arose or accrued when the coffee was sold, and that took place in 
Mangalore. If it be conceded that the raw coffee itself is to be 
treated as part of the profits of the business and as having accrued 
or arisen to the respondent outside British India, nevertheless the, 
fact that the processing and subsequent sale takes place in British 
India has the effect of causing a part at least of the total profit to 
be received in British India, and that part is accordingly liable to 
tax. That part can quite well be ascertained, for it is constituted 
by the difference between the price actually received for the coffee. 
and its market value on arrival at Mangalore, with deduction of 
the cost of processing and sale. 

R. P. Hills for Respondent.—The profit which is arrived at 
by deducting expenses from the proceeds of selling coffee which 
the respondent has grown on his land can only be “income from 
agriculture” within the meaning of S. 4 (2), second proviso. It’ 
is not disputed that the estates where the coffee was grown are land 
in a State in India for which an annual payment is made to that 
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State. So, the respondent being resident in British India, his in- 
come is exempted by the proviso in question; and that result is 
entirely in accord with the clear purpose of the Legislature in 
enacting the proviso. S. 4 (2) itself comprehends income such as 
that in question, and one cannot go beyond the effect which the 
proviso contained in the sub-section has of excluding this income 
entirely from taxation. S.4(1) and (2) must be read together, 
and if a certain profit is found to come within sub-S. (2) and to be 
exempted by the second proviso in it, that profit cannot be made 
liable to tax by reference to sub-S. (1), which is for this purpose 
excluded. A review of the facts shows that no material process of 
manufacture was applied to the coffee beans in British India. The 
income represented the value in the market of the coffee beans as 
having been grown, harvested and treated upon the respondent’s 
coffee-growing estates outside British India. It cannot be success- 
fully contended that this income is other than “income from agri- 
culture”. But in any event, a part of the profit in question must 
be represented by the value of the beans purely as having been 
grown, harvested and treated on the respondent’s estates. That 
part of the profit was “income from agriculture” and, as such, 
entitled to the exemption conferred by the second proviso to 
S. 4 (2). 


18th November, 1938. Their Lordships’ judgment was 
delivered by 


Sir Georcz RANKIN.—This appeal is brought by the Com- 
missioner of Income-tax, Madras, from a judgment of the High 
Court at Madras upon a reference made under the provisions 
of S. 66 of the Indian Income-tax Act, 1922. The year of 
assessment in respect of which the dispute arises is 1934-35, and 
the year of account or “previous year” is that which ended on 
the 30ih April, 1933. The assessee respondent resides at 
Mangalore in British India and owns coffee estates in the 
Mysore State, which is no part of British India. The Income- 
tax Officer at Mangalore assessed him to tax on a “total income” 
of Rs. 29,160, of which Rs. 25,963 was computed as the asses- 
see’s profits of a “business” of growing, curing and selling 
coffee for profit. By appeal to the Assistant Commissioner, 
the assessee disputed his liability in respect of any part of the 
sum of Rs. 25,963, and on his appeal being dismissed required 
the Commissioner to make a reference to the High Court. An 
agreed question having been stated and referred (24th July, 
1936), in terms to be presently mentioned, the High Court 
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decided in favour of the assessee, holding that the whole income 
derived by thc assessee by the sale of the produce of his coffee 
estates was exempt from taxation. From the joint judgment* 
(dated the 29th April, 1937), of Beasley, C.J., Varadachariar 
and King, JJ., this appeal has been brought pursuant to a certi- 
ficate granted by the High Court on the 13th October, 1937. 

. There is no dispute as regards the material facts, and the 
figure (Rs. 25,963) determined by the Income-tax Officer as the 
amount of net profit is not in itself in dispute as a question of 
amount. In arriving at this figure deduction has been made 
from the proceeds of sale for all expenses incurred, whether in 
or outside British India. 


The Commissioner’s statement of the facts is as follows :— 
“The Petitioner owns two coffee estates in the Mysore State for which 
he pays land tex to that State. These estates are worked by the Petitioner. 
He employs the labour required for the purpose and maintains an office in the 
estate in order to supervise them. The labour is recruited mainly at Manga- 
lore and the manure, spray materials, tools, crop-bags, ete, required for the 
estate are purchased by the Petitioner at Mangalore and are sent to the 
estate. The crops are harvested by the labour employed by the Petitioner 
and are then brought to Mangalore in their raw state. There is no ready 
market for raw coffee. The Petitioner gets the green coffee cured at 
Mangalore by persons owning curing factories, on payment of a commission 
to them. The cured coffee is insured against fire till sale and the Petitioner 
pays the insurance charges. It is then sold at Mangalore by the Petitioner’s 
selling agents, Messrs. Pierce Leslie & Co, Ltd., and the sale-proceeds are 
realised and retained there. A separate staff is maintained at Karkal in the 
Mangelore District for the various operations conducted in Mangalore. The 
accounts are written up by the estate staff in Mysore in respect of the ex- 
penses incurred in Mysore and by the Karkal staff in respect of the expenses 
incurred in Mangalore and in respect of the receipts. All the operations con- 
nected with the cultivation of the coffee plants and the collection, transport 
and sale of produce are controlled by the Petitioner from Mangalore The 
result of the accounts 'in Mysore is incorporated in the books maintained at 
Karkal and a consolidated profit and loss account is made there. The income 
from this source was assessed under the head ‘business’ in the past.” 


On these facts the assessee’s liability depends upon S. 4 of 
the Act (XI of 1922), on its true construction, and the manner in 
which it is to be applied to his case. As it stood at the time of 
this assessment (1934) and still stands, it reads as follows :— 

“S, 4.—(1) Save as hereinafter provided, this Act shall apply to all in- 
come, profits or gains, as described or comprised in S. 6, from whatever 
source derived, accruing or arising, or received in British India or deemed 
under the provisions of this Act to accrue, or arise, or to be received in 
British India. 

(2) Income, profits and gains accruing or arising without British India 
to a person resident in British India shall, if they are received in or brought 


. * (1937) 2 MLL.J. 310 (S.B.). 
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itto British India, be deemed tq have accrued or arisen jn British India and 
to be -income, profits and gains of the year in which they are so received or 
brought notwithstanding the fact that they did not so accrue or arise in that 
year: at ' rs re RR S 
“Providėd-that nothing contained in this- sub-section shall apply to any 
income, profits or gains s0.accruing or atising prior to the lst day of April, 
1933, unless they are income, profits or gains of a business and are received 
in or brought into British India within three years of the end of the year in 
which they accrued or arose: : i 
“Provided further that nothing id this sub-section shall- apply to income 
from agriculture arising or accruing in a State in India from land for which 
any annual payment in money or in kind is made to the State, , 
“EXPLANATION.—Income, profits or gains accruing or arising without 
British India shall not be deemed to be received or bronght into British India 
within the megning of this sub-section by reason only of the fact that they 
are taken into accopnt in the balance sheét prepared’in British India. . 
(3) This Act shall not apply to the following classes of income :— 
s * * 3 ‘ i * 
“(yiif) Agricultural income.” 
A ž ‘ ENEA z Ji “ r 4 Ir 
. Upon. this section the assessee contended (1) that his in- 
come from coffee was not assessable as profits of ‘a business; 
(2) that it was within the second proviso tọ sub-S. (2); (3) 
‘that if any income was assessable under sub-S. (1) it was only 
the residue left out. of, the, sale:proceeds after. deducting the 
market value of. the green’ coffee and the caring and other 
charges. The question of law, upon which the parties were at 
issue was ultimately stated to the High Court in an agreed form 
as follows:— - f : a 
“Whether ariy part of the income derived by the petitioner from the pro- 
duce of his coffee estatesin Mysore is exempt from taxation under the 
second proviso to S. 4 (2) of the Indian Income-tax Act as being income that 
has accrued: or arisen outside British India?” 

The High Court was of opinion that the income in question 
was “income ftom agriculture”, and that it arose or accrued in 
Mysore. ‘Whatever may be said as to, ‘profits’ or ‘gains’, the 
view that ‘income from agriculture’ can be said tó arise or accrue 
only when ahd where the produce is sold and converted into 
money seems to us, with dll respect, difficult to reconcile with 

` ete aA erk t Aare ee eae 
the reasoning, in Commissioners of Taxation v. Kirki.'’ The 
tearned Judges speak of ‘that decision as recognising “that as ‘a 
matter both of language and of business receipt of produce in 
kind’ may well be spoken of ‘ds receipt, or accrual of income at 

u ` ; EE T wa diy 
the place where the’ produce’ is received”: To the contention 
Pe Ee Ge ten OED yee : 


pet. ET DAM Nesom 





lg ee) pbs PE Last doa, ou tas fet be 
i. M taled ag sg ROSE i 


50 THE MADRAS LAW JOURNAL’ REPORTS. [1939 


that, even so, the money income had been “received in British 
India” within the meaning of sub-S. (1) asin the Pondicherry 
Railway Co. casel, the learned Judges replied that sub-S. (1) 

comprises receipts falling under sub-S. (2).as well, and that it 
was not necessary or reasonable to read the two sub-sections as- 
mutually exclusive. Hence, on the footing that the income was- 
received within the meaning of sub-S. (1), they considered that 
the second proviso to sub-S. (2) applied to exempt it. Finally, 

they held that the exemption to which the assessee was entitled 
under this proviso was of the same scope as the exemption of 
“agricultural income” asdefined in S. 2 (1) of the Act. Finding 
that the process applied to the coffee beans after they are picked 
was only a process “ordinarily employed by the cultivator to 
render the produce fit to be taken to ‘the market” (as described’ 
in the definition of “agricultural income” given by S. 2, sub- 
S. (1) (b) (ii) of the Act), they held that the assessee was 
entitled to exemption “in respect of the whole price realised by 

the sale of his coffee.” 

Having regard to the assessee’s contention that he was not 
conducting any business in coffee and to certain observations 
made by the learned Judges of the High Court, it is necessary 
to state expressly their Lordships’ opinion that the assessee is 
carrying on a “business” within the definition of the word given 
by S. 2, sub-S. (4) and within the meaning of S. 10 of the 
Act. The observations of the Commissioner in his letter of 
reference are justified: “Such profit as the petitioner in this 
case derives from his possession of land in Mysore is derived 
by means of a business: and the fact that agricultural operations 
form an element in the business does not render it any the less. 
a business.” On the other hand, the mere circumstance that 
income is to be placed under the head “business” has no- 
effect to negative its being “agricultural income” as defined by 
S. 2 (1) or “income from agriculture” under the second 
proviso toS. 4 (2). But the green coffee itself cannot be- 
regarded as income, profits or gains within the meaning of the 
Act: itis grown for purposes of sale and in order that profit 
may be earned. The business operations cannot be, arbitrarily 
cut into two portions but must be regarded as a whole. Thus, 
if the coffee market may be assumed to have its ups and downs, 
the assessee, if he delayed his sales in expectation of a rise but. 


1, (1931) 61 M.L.J. 251: L.R. S8 1.A. 239: I.L.R. 54 M. 691 (B.C). 
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found that prices fell, would not expect to be charged to tax on 
the profits that he would have made had he sold without delay. 
On the other band, upon the question whether the profits and 
gains accrued or arose in British India, it may be that the fact 
that the coffee was grown in Mysore is by no means to be dis- 
regarded notwithstanding that it was sold in British India, 
especially if itbe true that it was sold without further process 
of a manufacturing character. For the moment itis enough to 
say that it may be so, without examining the matter and without 
prejudice to either view. The High Court, in holding that the 
assessee’s business income arose in Mysore, placed much reliance 
upon Kirk’s case (supra), and considerable argument was 
addressed to the Board upon the matter. But it appears to 
their Lordships that other considerations decide this appeal, and 
that it is unnecessary to determine whether the income in ques- 
tion accrued or arose within or without British India. 
Accordingly they express no opinion as to the light, if any, 
thrown upon the phrase “accruing or arising in (a country)” 
by the decision in Kirk’s case upon the phrases “earned in (a 
country)” and “arising or accruing from (a trade, land, a 
source)”—a matter upon which the High Court in the present 
case differed in opinion from the High Court at Calcutta 
(Mohanpur Tea Company's case1). 


The contention of the Income-tax authorities has been 
throughout that the income assessed to tax was not within 
sub-S. (2) of S. 4 because it did not accrue or arise outside 
British India. But in the High Court it was pointed out that 
the income was received in British India as the proceeds of all 
sales were paid to the assessee in Mangalore and so much of 
the price as represented profit was there received for the first 
time. It was contended, therefore, that the assessee was liable 
under sub-S. (1) of S. 4, and that sub-S. (2) and its proviso 
did not affect the asse ssee’s liability. ‘The answer given by the 
High Court has been stated and is now to be examined. But, as 
the section has from time to time been altered by the legislature 
in view of rulings of the Courts, it is legitimate, and it will 
be convenient to consider its history, though its present wor- 
ding will prima facie determine its meaning completely, being 
intended to state with exactness the test of liability. 





“hs 4) TLR. (1937) 2 Cal. 231. 
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The Indian Income-tax Act of 1918 .contairied no iċlau se 
corresponding to. the second sub-section of the present S» 4, but 
S. 3.(1) of 1918 was similar to the present S.4 (1) as herein- 
before set out. It wasas follows:— ) 
~. “3.—(1) Save as hereinafter provided. this Act shall apply to -all income 
from whatever source itis derived, if it accrues or arises or is receiyed in 


Britigh India, or is, under the provisions of this Act, deemed to accrue or 
arise or to be received in British India” 


When the Act of 1922 was passed the section was revised 
and expanded—a new sub-section being introduced together 
with an explanation thereof. This new sub-section applied only 
to the profits or gains of a business, and had no effect upon 
income under any of the other “heads of income” (cf. S. 6). It 
réad:— - 

` “4 —(1) Save as hereinafter provided, this Act shall ne to all i income, 
profits or gains, as described or comprised in S.6, from whatever’ source 
derived, accruing, or arising, or received in British India, or deemed under 


the provisions of this Act to accyue, or arise, or to be received in British 
India. 


= 2) Profits and gains of a business accruing or arising withoyt British 
India to a person resident in British India shall be deemed to be profits and 
gains of the year in which they are received or brought into Britiah India, 
notwithstanding the fact that they did not so accrue or arise in thet year, 
royided that they are so received or brought in within three years of the 
end of the year in which they accrued or arose. 

“Ex pLANATION.—Profits or gains accruing or ariding without British 
India sball not be deemed to be received or brought into British India within 
the meaning of this sub-section by reason only of the fact that they are 
taken into account in fhe balance sheet prepared in British India.” - 

In-the following year, however, 1923, the second aTa 
was amended to.read as follows :— 

“4i (2) Profits and gains-of a business accruing of-arising- without 
British India to a person resident in British India shall, if they are received 
in gr brought into British India, be deemed to have accrued or arisen in 
British India and to be profits and gains of the year in which they are so 
recétved or brought, notwithstanding the fact that they did not so accrue-or 
arise in that year, provided that they are so received or, brought. in within 
three years of the end of the year in which they accrued or arose.” : 

Tu 1933 the second sub-section was again revised, and: put 
into the form already set forth as governing the present case. 

Tn its new, form it applies to all income, profits and gains, and 
not merely to those ofa business, and the provision limiting i its 
effect, to income received in or brought into British Indie; within, 
ihree years, of accrual was "omitted with a conditiqnal ` saving, iņ 


this-respectfar past income (that is, income accrued before. ‘the 
Ist April, 1933), which retained its previous immunity unless it 
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was’ business income within the thrée years’ limit. -At the samé 
time the second proviso was introduced upon which the assessee 
is now relying. 

The occasion for, and, to some extent, the siplanation of, 
the second sub-section in its original formis to be seen in deci- 


sions of the Courts upon the word “1eceived” as it appeared in 


the first sub-section of S. 3 of 1918: These decisions were to’ 
the effect thai if income had been received by the assessee out- 
side British India it cculd not be again received by him within 
the meaning of the first sub-section. [Sundar Das v. Collector of 
Gujrat) Board of Revenue v. Ripon Press (cases under’ the 
Act of 1918), Sir Ali Imam’s casc8 (under the Act of 1922 but 
not a case of “business” profits).] The view taken was that 
the same stm could not be received a second time as income. 
There was a further difficulty or discrepancy under the earlier 
forms of the section if the income of one year was brought into 
British India in a later year. The result was that under sub- 
S. (1) inccme could only be taxed on the ground of having 
been received in British India if it was income of the year of 
account originally received in BritishIndia. It will be observed 
that the various amendments leave the principle of the decisions 
above-ment’oned untouched so far as concerns non-residents. 
Their general effect is to widen the -liability of residents in 
respect of what they receive in British India by extending it to 
sums not received for the first time. But non-residents do not 
‘become’ chargeable by reason of monies having been brought 
into the country, if originally received abroad. 

The question to be answered is whether the second proviso 
to sub-S. (2), assvming it to apply and the assessee’s income to 
have accrued to himin My sore, isany answer to an assessivent 
made cn him urder sub-S. (1) by reason of the fact that the 
income was received by him originally and as income in British 
India in the year of account. f 

.If the central words of sub-S..(1) be ideed first— 
income accruing or arising or received in British India—it is 
clear that all three expressions must be applicable to the great 
bulk of the incomes of inhabitants of British India. It may be 
taken that all three expressions would not have been used unless 





1. (1922) I.L.R. 3 Leh. 349° (F.B.). 
2, (1923) 44 M.L.J. 523: I.L.R. 46 M. 706 (F.B.). 
3. 11.T.C. 402, 
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it was thought that they exhibited some variation in meaning 
and that a case might possibly arise which would come under 
one only of the three. Ifon a question as to the exact mean- 
ing of “accruing” it were to be suggested that this only means 
“received”, it would be reasonable to object that this can hardly 
be correct even though the difficulty of distinguishing between 
“accruing” and “arising” may “be great. In this sense, per- 
haps not a very important sense, the expressions are anti- 
thetical. But it is very plain that there is here no question of a 
complete disjunction or of the presentation of three mutually 
exclusive qualifications. No one would go about to prove that 
income was not received in British India by establishing that it 
arose or accrued there. When in sub-S. (2) income “received 
in or brought into” British India is put into the class of “income 
accruing or arising’, this does not at first sight suggest that 
such income, if within the word “received”, is thereby excluded 
from it in sub-S. (1). The circumstances and context do not 
assist to carry any such negative implication. For that, there 
would seem to be required some words to the effect that it 


. “shall be charged to tax as such and not otherwise’. Still, no 


doubt, a draughtsman even at his fourthattempt may not succeed 
in saying quite as much as he means. Other indications must 
be carefully considered. If the exact language of the second 
proviso be examined with any care, it must appear that if 
nothing in sub-S. (2) is toapply to the income of the assessee 
he can hardly rely upon sub-S. (2) to take his case out of sub- 
S. (1). No doubt, had it been expressly stated, or if it be 
held or assumed, that in the case of a resident income received 
in British India is never to be charged as such but only as 
having “accrued or arisen” it might become necessary to read 
the second proviso as meaning only that sub-S. (2) should not 
apply to charge it. Even so, however, the language of the 
proviso is a second difficulty in the assessee’s contention, which 
involves both that in the main clause of the sub-section the 
legislature has said less than it meant and that in the proviso 
it must be taken to have meant less than it said—if not, indeed, 
something different in kind. <A third consideration must be 
allowed effect as a matter of construction. The question is 


entirely concerned with the result for purposes of tax of income 
having been “received in or brought into” British India. Had 
the assessee not been a resident he would have had no answer 
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-whatever to the present claim. Bui it is said that he escapes 
‘because he isa resident and comes as such within sub-S. (2). 
This is to invert the intention of the sub-section, which is to 
make receipt impose liability on the resident in some cases 
where the non-resident would go free. There is nothing 
whatever in sub-S. (2) as it now stands, or as it stood in 1922 
and 1923, to relieve the resident from any liability which the 
-non-resident is under. Hence, the correct meaning of the 
proviso may well he the meaning which is intended—namely, 
that the widening of liability shall not attach to the incomes 
therein mentioned. 


It is right to consider whether S. 4 can be interpreted more 
favourably to the assessee on the footing that his income is 
-of a class which is assimilated to “agricultural income” in 
British India. But unless it can be assumed as plain (despite 
much argument in the present case) that income from cultiva- 
‘ting land in an Indian State cannever accrue or arise in British 
India, itis at least clear that in some cases the agriculturist is 
not exempt at all Again, the agriculturist in an Indian State 
whose income in the narrow sense of sub-S. (1) is received 
in British India is not the ordinary agriculturist of his State. 
Nor does the typical agriculturist of Mysore reside in British 
India. The legislature may or may not have thought it to be 
advisable and sufficient that such a person should be relieved of 
the extended liability attached by sub-S. (2) to the fact of 
receipt in British India without relieving him of the same 
liability under sub-S. (1) as non-residents undoubtedly incur. 


It is said, however, that the second proviso gives the 
assessee exemption; hence no other provision of the Act can be 
construed to render him liable. But what is ihe exemption 
given? There can be no general presumption that exemption 
from the provisions of a sub-section is intended as complete 
exemption from the iax. The distinction is between exempting 
a class of income in some events and exempting it in all events. 
The case of Income-tar Commissioner, Bikar and Orissa v. 
Maharajadhiraj of Darbhangal was a case of “agricultural 
income” to which the Act does not apply [S. 4 (3) ‘(viii)]. 
~The exemption is conferred, and conferred indelibly, on a 
particular kind of income and doesnot depend on the character 





1. (1935) 69 M.L.J. 474: L.R. 62 I.A. 215: IL.R. 14 Pat. 623 (P.C). 
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ofthe recipient” [per Lord Macmillan at page 223]. ' The’ 
proviso now inquestion isnot rendered otiose or even ‘unimpor< 
tant by the assumption that its opening ae are a correct 
expression of its intention. 

- Their ‘Lordships have reached the conclision that upon this 
question the meaning and intention of the legislature is yielded’ 
by a strict construction of S. 4 according to its language, and 
that any departure therefrom which ¢an be ‘suggested in favour 
of the assessee appears upon a full consideration to be unjus- 
tified. The assessee must be held liablé to tax under sub-S. (1) © 
of S. 4. 

The answer proper to-be given to the question stated by 
the Commissioner is that no ,part.of the income therein men- 
tioned is éxempt from taxation under the second proviso to 
S. 4 (2) of the Indian Income-tax Act. l 

Their Lordships will humbly advise His Majesty that this 
appeal ‘suould be allowed and thatthe question referred to the 
High Court should be answered as above’ mentioned. 

‘As ‘the contention upon which the appeal has succeeded’ 
was not formally raised in the letter of reference, though it 
Was mooted in argument before the High Court and dealt 
with by the judgmerit, there will ‘be no order as to the costs 
of this appeal, but the High Court’s order as to costs will be 
set aside and each party will bear i its own costs in the High 
Court. 

Solicitors for Appellant: The Solicitor, India Office. - -~ 

Solicitors for Respondent: Lambert & White. 

RCC. Appeal alowed. 





PRIVY COUNCIL: 
[On appeal from the High Court of Judicature at Lahore.] _ 
Present :—-Lorp WRIGHT, LorD ROMER, Lorp PORTER, 
Sir SHADI LAL AND SIR GEORGE RANKIN. 
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Principal and ageni—Commission agent—-Transactions carried out with 
third parties—Third party financially embarrassed—Discretion as to recovery 
of money due to principal— Whether principal entitled to sue agent to recover, 
balance owing from third porty—Procedure—Judgment of appellate C ourt— 
Dee ee S ESES 


*, P. C. Appeal No. 133 of 1936. 11 2lst October, 1938, 
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Depariiire of Judge on leave before signiny judgment delivered by hin—ITrre- 
gularity—Code of Civil Procedure (Act V of 1908), O. 41, r. 31. 

The duty of an agent, in a case where a third party, as the result of z 
transaction between him, and the principal negotiated on bebalf of the latter 
by the agent, has become indebted to the principal, i is to do bis best to collect 
all the money that he can inthe circumstances, and he is entitled to exercise 
his discretion in deciding that it is more prudent to ‘take what he can in cash 
at the moment, and give the third party time'for payment of the balance. 

The plaintiffs employed the defendants to conduct transactions for the 
purchase and sale of certain commodities, The defendants executed such 
transactions with three parties, the transactions all closing with balances due 
from those parties to the plaintiffs, the principals. Each of the third parties 
was in financial difficulties. The defendants as commission agents had in the 
ordinary course in each case conducted the transactions in their own name, 
and taken a settlement from the third party for the whole balance of the 
account between them and that party, themselves apportioning that total sum 
between the different‘creditors including the plaintiffs. The plaintiffs having 
sued the defendants to recover the paate outstanding to them from the 
third parties, 

Held, that the defendants’ i as agents to the plaintiffs as their prin- 
cipals was to exercise due skill and care and judgment in recovering what 
money they could, and that the plaintiffs had failed to discharge the burden 
which lay on them of proving that the defendants had failed in that duty. 
The case was not one in which the agent’s authority was presumptively 
only to settle i cash in respect of transactions with third parties, or in which 
the agent had given up any valuable right or thing which he should not-have 
given up except against cash. i 

Blumberg v. Life Interesis and Reversionary Securities Corporation, 
(1897) 1 Ch. 171; Wülisms v. Evans, (1866) 1 Q.B. Cas. 352 and Pape v. 
W estacott, (1894) 1 Q.B. 272, distinguished. , 

O. 41, r. 31, Civil Procedure Code, does not say that if its TETERE 
are not complied with the judgment shall be a nullity, neither does it state any 
definite time within which it is to be fulfilled, the time being left to be defined 
by what is reasonable. The rule from its very hature is not intended to affect 
the rights of parties affected by a judgment. It is inteaded to secure cer- 
tainty in the ascertainment of what the judgment was. Where an appellate 
jadgment of the High Court was delivered by one Judge, the other agreeing 
and the former Judgecwent on leave before signing the judgment, which was 
signed by the second Judge. 

Held, that the defect in rendering the judgment was TEN an irregula- 
rity which ‘the Court had an inherent jurisdiction to cure and that the difficulty 
was in any'case disposed of by Ss. 99 and 108 of the Civil Procedure Code. 

Decision of the Labore High Court affirmed.’ 


Appeal from a judgment and decree of the High Court, 
Lahore, dated 22nd February, 1933' (Harrison and Agha 
Haidet; JJ.), substantially reversing a decision dated 31st May, 
-1926, of the Senior Subordinate: Judge, Siatkot. 

CVS. Rewcastle, K.C. and Dingle Foot for Appellants. The 
‘respondent agents are liable to the appellants for the sums due to 


the latter from the third parties iftonly becausé their-failure to 
8 


Lord 
‘Wright. 
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realise the debts due from the third parties is the result of negligence 
on the respondents’ part. The third parties having turned out 
to be in financial embarrassment, the respondents failed to exer- 
cise the degree of skill and care which was required of them in the 
circumstances, and which the appellants were entitled to expect. 
The respondents are liable for the whole of the amount still due 
from the third parties, on the ground, further, that it was their 
duty, as it generally is the duty of an agent, to receive cash in 
settlement of the transactions. The respondents were not entitled 
to give credit without receiving from their principals express in- 
structions to do so. Counsel referred to the English authorities 
showing that an agent’s duty is by presumption to settle in 
cash. 


S. P. Khambatta for Respondents.—The appellants have fallen 
far short of proving that the respondents have been guilty of any 
negligence in this matter. It is submitted, on the contrary, that the 
facts establish that the respondents, in the exercise of a discretion 
which was theirs, have acted reasonably and to the best of their 
ability in making the best possible bargain in the circumstances to 
ensure ultimate repayment. The agents have acted throughout rea- 
sonably and properly, nor was their authority limited only to 
effecting cash settlements. Jn those circumstances there was a 
burden on the principals of proving negligence in the agents, which 
burden they have failed to discharge . 

21st October, 1938. Their Lordships’ judgment was 
delivered by 


Lorp Wricut.—-The appellants are a firm of merchants 
carrying on business at Sialkot. The respondents are a firm of 
commission agents in Calcutta, who, from between 1919 and 
1922, were employed by the appellants to conduct transactions 
for the purchase and sale of sugar and the purchase of gunny 
bags. The question in this appeal relates to three transactions 
executed by the respondents on behalf of the appellants in 
accordance with this course of business. These transactions 
were duly closed by the respondents with the other parties, and 
in the result three sums of money were respectively due on the 
balance of the transactions from Diwan Chand-Amar Chand. 
Rs. 1,275, from Chatter Bhuj Dossa Rs. 8,670, from Kalu Ram 
Kanhaya Lal Rs. 510. This was the position when the transac- 
tions were closed in October, 1920. But the three parties were 
in financial difficulties, and in the result the respondents suc- 
ceeded in obtaining payment of a part only of this 
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indebtedness. This action was brought to recover from the 
respondents the differences between the sums due from ihe 
third parties and the sums of indebtedness set out above. The 
largest debtor was the firm of Chatter Bhuj Dossa, from whom 
in the result when the firm became insolvent in May, 1922, 
there was still a considerable sum outstanding. The respon- 
dents had taken hundis on account in March, 1921, and rene- 
wals in October, 1921, but no cash payment had been obtained 
save Rs. 764-15-3. The hundis which were taken were in the 
respondents’ favour, and included sums other than those due in 
respect of the transactions conducted for the appellants. The 
respondents as commission agents had in the ordinary course in 
each case conducted the transactions in their own name and 
taken a settlement from the third party for the whole balance 
of the account between them and that party, themselves appor- 
tioning that total sum between their different constituents, 
including the appellants. The appellants, for whom they had 
acted on thataccount, were not consulted before the hundis were 
taken, nor did they give any express authority to the respon- 
dents to accept hundis. The claim in the action was to recover 
the outstanding balance due to the appellants from the third 
parties, after giving credit in reduction for money actually re- 
covered and paid over to the appellants by the respondents. 
The course of business in regard to the other two firms was the 
same, save that in their cases the debts for the balance became 
ultimately time-barred. 

The Subordinate Judge held that the respondents were 
liable to pay to the appellants the sums not recovered from the 
third parties, on the ground that the respondents, as agents, in 
giving credit to the third parties instead of recovering money 
from them, did so at their risk, especially if the third parties’ 
financial position was shaky, and were therefore answerable to 
the appellants as their principals for the amounts of the debts 
ultimately not recovered. In other words, he held that the 
agent was liable for the loss accruing to the principal by the 
insolvency of the debtor to whom he had given long credit. He 
also dealt with questions of interest and other maiters of 
account. From this judgment appeal was taken to the High 
‘Court. That Court reversed the judgment of the Subordinate 
Judge, apart from questions of interest, to which reference will 
be made later. 
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The High Court were unableto accept the statement of 
principle which has been quoted above as the principle on which 
the Subordinate Judge proceeded. In‘ their opinion, the true 
principle was that the duty which :the respondents as agents 
owed to the appellants their principals was to exercise due care, 
skill and judgment in getting-in what they could by making the 
best bargain possible under the circumstances. ` The Court held 
that in the present case it was for the appellants as plaintiffs to 
prove that the respondents as defendants had failed in that duty, 
and had been guilty of negligence, and that they had failed to 
do so. On the contrary the Court held on the evidence that it 
was established that the respondents did all that was reasonably 
possible, and that it was no fault of theirs that the realisations 
were not larger than they were. They accordingly varied the 
judgment of the Subordinate Judge by reducing the decretal 
amount to Rs. 5,919-8-3, which represented the money actually 
collected by the respondents in respect of ‘the three débtors, 
together with interest from the date of the institution of the 
suit until payment at 6 per cent. per annum. 


Their Lordships are in agreement with the High Court as 
to the principles to be applied. They have also considered the 
evidence in the case and are of opinion that the conclusions of 
fact arrived at by the High Court are fully justified. On the 
question of principle, their judgment is thatthe case in question 
depends on determining what is the duty of an agent in a case 
where the third party, debtor to the principal, is financially 
embarrassed. His duty then, in their judgment, is to do his 
best to collect all he can in the circumstances. It may be that 
it is more prudent not to press the debtor into immediate bank- 
ruptcy, but to take what he can in cash at the moment and to 
give time for the balance. This is what the respondents did in 
this case. They recovered a substantial amount of the indeb- 
tedness, and there is no évidence that they could have recovered 
more. The evidence is that they could not. The appellants” 
counsel have strenuously contended that the réspondents are 
liable for the whole amounts eventually left outstanding, on 
the ground that an agent is in general bound to receive cash in 
settlement of debts due to his principal, and has no right to 
give ‘credit without express instructions frcm his principal, 
whereas in the present case the appellants ga¥e no such iristruc- 
tions, and the respondents did not even ask for- instructions 
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until a later date after-they. bad accepted the hundis. On this 
‘point it is retorted that the appellants. took no notice of this 
request for instructions. But apart:from that their Lordships 
are of opinion that the propositions relied on by the appellants 
are not applicable to a ‘case like this. There are various 
authorities..to the effect that an agent’s authority is, at least 
presumptively, to settle in cash, in the absence of express 
‘authority to the contrary effect or of an authority by custom or 
usage. Thus in Blumberg v. Life Interests and- Reverstonary 
Securities Corporation}, the question was whether a valid tender 
of mortgage money had been made; it was held that it had not 
because it had been’ made hy cheque, which was not a good 
tender. Again, in Wiliams v. Evans’, it was held that a pur- 
chaser at anvatiction salé could not claim that he had paid the 
purchase price as against the seller, when he had purported to 
do:so by giving a bill of exchange to the auctioneer; «that was 
no payment to discharge the purchaser as against the seller. 
Similarly, in Pape v. Westacott8, an agent was held liable for 
parting. witha licence against a cheque which was dishonoured, 
whereas he was only attthorised to do so against cash. It is 
not necessary to multiply authorities on this point. “But the 
position here is very different. This is a case where, the 
debtor being in financial difficulties, the agent gets all the cash 
he can and. does his best to secure cash for the residue of the 
debt, thinking it best to give the debtor some time to. pay. 
There is. not here any question of an authority limited to recei- 
ving cash, nor is the agent giving up any valuable thing or 
right which he should not have given up save against cash. In 
fact his duty is to do the best he can to get cash. The onys 
is on the plaintiff in such a case to prove that the agent has 
failed in that duty and that the plaintiff has suffered damage, 

which he can only do by showing that the agent could, have 
realised more cash in the circumstances of the.case than he 
actually did. The onus is on the plaintiff to prove the breach’ 
of duty and the damage. An old case, Russell v. Paliners 
illustrates that principle. The defendant was an attorn ey- who, 
by-his negligence, had failed dily to charge a judgment- debtor 
in, execution, ; so that he was released from the prison in which 
he was held in respect of the debt. It was. decided that the 
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defendant was not liable for the whole debt but only for such 
part of it as might have been realised by execution, because the 
action sounded only in damages. So in the present case the 
respondents did not become guarantors of the debts on the 
debtors’ insolvency. They could only be made responsible for 
the debts to the extent that it could be established (1) that 
they were negligent in seeking to realise them and (2) that 
loss resulted to the appellants from that negligence. Their 
Lordships agree with the High Court that the appellants have 
failed on both points. 

A subsidiary question was raised about the interest claim- 
able on the sums actually received. The High Court awarded 
interest {rom the institution of the suit, whereas the appellants 
have claimed that they are entitled to interest from the date of 
the demand, which was the 22nd July, 1922, the date of the 
institution of the suit being the 9th May, 1923. “The amount 
involved is trifling and no question of principle is involved on 
the facts of this case, which in their Lordships’ judgment do 
not take the case out of the ordinary common law rule recently 
discussed by this Board in Bengal Nagpur Ratlway Co. v. 
Ruttanjs Ramjit. Their Lordships will not repeat what was 
there said. In the present case no custom or contract to pay 
interest was proved, and further no reason has been shown for 
treating the debt as a debt in equity to which equitable rules as 
to recovery of interest can apply. In any case this question is 
not such as on the facts of the case to be a proper subject for 
invoking the appellate jurisdiction of this Board. 


A further point was raised by the appellants. They urged 
that the judgment of the High Court appealed from was not a 
valid judgment because it failed to comply with O. 41, r. 31, 
of the Code of Civil Procedure. The relevant facts on this 
issue are that the hearing in the High Court was before two 
Judges, Harrison and Agha Haider, JJ., and was actually 
delivered by the former Judge, the latter agreeing. The 
judgment was delivered on the 22nd February, 1933, but 
Harrison, J., went on leave before signing the judgment, which 
was signed by Agha Haider, J., the Deputy Registrar appending 
a note that Harrison, J., had gone on leave before signing the 
judgment he delivered. 





1. (1938) 1 MLL.J. 640: L.R. 65: I.A. 66: I.L.R. (1938) 2 Cal. 72 (P.C). 
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O. 41, r. 31 requires that the judgment of the Appellate 
Court shall be in writing and shall state various matters, and 
“shall at the time that it is pronounced be signed and dated by 
the Judge or by the Judges concurring therein”. 


The rule does not say that if its requirements are not com- 
plied with the judgment shall be a nullity. So startling a result 
would need clear and precise words. Indeed the rule does not 
even state any definite time in which it is to be fulfilled. The 
time is left to be defined by whatis reasonable. The rule from 
its very nature is not intended to affect the rights of parties to 
a judgment. It is intended to secure certainty in the ascertain- 
ment of-what the judgment was. It is arule which Judges are 
required to comply with for that object. No doubt in practice 
Judges do so comply, as it is their duty to do. But accidents 
may happen. A Judge may die after giving «judgment but 
before he has had a reasonable opportunity to sign it. The 
Court must have inherent jurisdiction to supply such a defect. 
The case of a Judge who has gone on leave before signing 
the judgment may call for more comment, but even so the 
convenience of the Court and the interest of litigants must 
prevail. The defect is merely an irregularity. But in truth 
the difficulty is disposed of by Ss. 99 and 108 of the Civil 
Procedure Code. S. 99 provides that no decrece shall be 
reversed or substantially varied nor shall any case be remanded 
in appeal on account of . . . any error, defect or irregu- 
larity in any proceedings in the suit not affecting the merits of 
the case or the jurisdiction of the Court. That section comes 
in the part dealing with appeals from original decrees. But 
S. 108 applies the same provision to appeals from appellate 
decrees, and it is always in the discretion of the Board to apply 
the principle on appeal to His Majesty in Council. In their 
Lordships’ judgment, the defect here was an irregularity not 
affecting the merits of the case or the jurisdiction of the Court, 
and is no ground for setting aside the decree. 


Various cases on similar irregularities which have come 
before the Courts in India have been cited. Their Lordships 
do not find anything in these authorities to affect their deci- 
sion here. 


Their Lordships are of opinion that the appeal fails and 
should be dismissed with costs. 
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~” They will“hutnbly so advise His TOAT TE 
Solicitors for Appellants: Mehra &0o. 0 T 
Solicitors for Respondents: T. L. Wilton & Co. 
RCC. l Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PRESĘNT:—MR. JUSTICE VARADACHARIAR. ee aly 

‘Perumal Naikin _ .. Petitioner* in both (Peti- 
. : Honer—Ist Defendant) 


(EI 





Kondama Naicken and another. .. Respondents in both (Res- 
i pondents—Plainiiffs). . 
- Civil Procedure Code (F of 1908), O 9, rr. 6 and 7—Defendant declared 


ex parte—A ppearing before Court. before irial began—If can file written 
statement and lead evidence also on his own behalf. 


Where a defendant in a mofassil suit failed to appear on” the first hear- 
ing date and was set ex parte, anda later petition by the said’ defendant-to 
have the ex parte order set aside was dismissed, and nothing further had 
happened in the suit beyond the other defendants filing written statements 
and framing of issues thereon, the defendant was entitled to file a written 
statementaod proceed with the trial by cross-examining the. plaintiffs wit- 
nesses and also by leading evidence on his own behalf. In the absence of a 
statutory restriction corresponding to 0.6,r.2 of the Original Side Rules of 
the High Court, the mofussil ‘Coarts cannot impose any restriction on'a de- 
fendant set ex parte continuing the suit at the stuge at which’ it stands when 
he appears, so long as he does not thereby re-open anything that has been done 
already The filing of a written statement before the trial has commenced 
does not amount to re-opening anything that has happened already, notwith- 
standing the fact that it may involve framing of additional issties. 

Venkatasubbiah v. . Lakskminarasinham, (1925) 49 M LJ. 273, followed 
and applied. i 


Petitions undėr S. 115 of Act V se 1908 ind S. 107 òf 
the Government of India Act, praying the High Court to revise 
the orders of the Court`of the District Munsif ‘of Karur dated 
15th August, 1936 and 10th September, 1936 and inade i in L.A. 
Nos. -747 and 866 of 1936 respectively in O` S No. 512 of 
1935. 


L. V. Krishnaswanmi -Aiyar for Petitioner. ` 
P.J. Kuppanna Rao tor Respondents. 
; The Court delivered , the following ae a 


JUDGMENT. — These petitions have Been fled by. aie “first 
defendant in the Lower Court, asking this Court to Tevise two 








* CR. Pa Nos. 1317 and 1561 of 1936. f"\. 21st October. 19885 - ° 
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orders passed by the lower Court in the following circum- 
stances. 


The first defendant did not appear on the first hearing date 
and he was declared ex parte on 10th January, 1936. On 30th 
July, 1936, he applied to have that order set aside alleging that 
summons had not been served on him. The lower Court was 
of opinion that this allegation was not true and accordingly 
dismissed that petition on 15th August, 1936. C.R.P. No. 1317 
has been filed against this order. 


On 18th August, 1936, the first defendant applied for per- 
mission {0 file a written statement and to take further part in 
the conduct of the case. The District Munsif was of opinion 
that in view of his former order dismissing his application to 
set aside the order declaring him ex parte all that the first 
defendant could be permitted to do was to cross-examine the 
witnesses on the other side without letting in any evidence on 
his side. He was also of opinion that the first defendant was 
not entitled to file a written statement at that stage. With 
these observations, he dismissed the petition of the 18th August, 
1936 and it is against this dismissal that C.R.P. No. 1561 of 
1936 has been filed. i 


So far as C.R.P. No. 1317 is concerned, I do not feel 
justified in interfering withthe order of the lower Court. The 
finding that the first defendant had been duly served is a find- 
ing of fact which I see no reason to set asidé on any grounds 
open in revision. I may however add that though it is the 
practice in the mofussil to pass an order declaring a defendant 
ex parte, the Code does not in termsprovide for an application 
to set aside that order. All that r. 7 of O. 9 provides is that 
where the ex parte hearing of a suit has been adjourned the 
defendant may at any time before the disposal of the suit appear 
and if he assigns good cause for his previous non-appearance, 
he may be heard in answer to the suit as if he had appeared on 
the day fixed for his appearance. It is only when a decree has 
been passed that an application in terms to set aside that decree 
is contemplated in r. 13. With this observation, I dismiss 
C.R.P. No. 1317 with costs. 


In C.R.P. No. 1561, however, I am unable to approve of 


the order passed by the lower Court. I am not able to 
gather the exact ground on which the District Munsif thought 
9 


Perumal 
Naicken 
v. 
Kondama 
Naicken. 
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that the first defendant can only cross-examine witnesses on 
the other side but not lead any evidence on his side. There is 
no doubt a specific provision of this kind in the Original Side 
Rules—see O. 6, r. 2 of the Original Side Rules—but in the 
absence of any express statutory provision of this kind, courts 
in the mofussil seem to me to have no warrant to impose such 
a restriction. Among the authorities referred to by the Dis- 
trict Munsif, it is sufficient to refer to the judgment of Wallace, 
J., in-Venkatasubbiah v. Lakshminarasimham1, The principle 
enunciated by the learned Judge is that even a defendant who 


fails to show good cause for his previous non-appearance is not 


debarred from participating in the further conduct of the case 
and that the-Original Order only covers the period during 


which the party was originally. absent. He proceeds to point 


out that where good cause for non-appearance is shown, the 
party would be relegated back to the position which he would 
have been put in if he had appeared at the previous hearing, that 
is, that proceedings which have taken place in his absence could 
be re-opened so as even to give him the opportunity of cross- 
examining witnesses that had been examined in his absence. 
This principle has generally been adopted in most.of the reported 
cases—vide Pattabirama Atyangar v. Neli Chettia, Arumugam 
Pila v. Kandasami Pillais and Harba v. Mt. Chandrabhagas. 
The extreme viéw taken in Oudh is opposed to the prepon- 
deraricé of authority. On the above principle, I do not see any 
justification, for drawing a distinction between the. liberty to 
cross-examine the plaintifs witnesses and the liberty to addiice 
evidence on hig own side so far ag future proceedings are 
concerned. Read E 

2 I have however “felt some hesitation asto helber e or naoi 
the first defendant should be permitted to filea written state- 
ment. But I have come to the conclusion ‘that there i is no reason 
to deny him, this opportunity. According to the. test suggested 
by Wallace, i it will not, in any sense, be re-opening what has 
happened ii in the past, if the first defendant should be permitted 
to file a written statement. I am informed that other. defen- 
dants have filed written statements and certain issues have been 


gather that the first defendant i is not content with the issues 





1. (1925) 49 MLJ. 273.. 2. (1927) LLR 51 Mad. 597. 
| ode ALR, 1928 Mad. 211 (2). | Ae, ALR- 1931 Nag..122. __ 
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raised already and that his proposed written statement might 
raise other issues. Assuming these facts to be true it appears 
to me that what the first defendant asks for is nothing in con- 
travention of what the authorities recognise him to be entitled 
to. The mere fact that on thenew statement, additional issues 
may have to be framed doesnot amount to re-opening anything 
that has happened already. It has been stated that even while 
asking for permission to file the additional written statement, 
the petitioner stated that he had his witnesses ready and that 
he did not require any adjournment on the ground of having 


to summon any witness. It may be that on the filing of the 


petitioner’s written statement, the plaintiff might require time 
to get ready to meet the plea there raised; but that is an` in- 
dulgence required by the plaintiff and not an indulgence 
required by the petitioner. I quite realise that the object of 
tr. 6and 7 of UO. 9 will be frustrated if defendants could be 
allowed to absent themselves with impunity at the earlier 
stages of a litigation. But where by reason of causes for 
which none of the parties is responsible, the case’ has not made 


much progress, there is no reason why these, rules should be. 
applied as penal provisions depriving parties of the opportunity 


of putting forward their defence. The rule laid down in 
Venkatasubbtiah v. Lokshminarasimhamt seems fo me, if I may 
say so, to adopt the golden mean and according to ge test there 
laid down, I think this petition ought to be allowed: 

- ‘Fhe lower Courtis directed to receive the written statement 
proposed to be filed | by the first defendant and frame the néces- 
sary issues after giving sufficient opporitnity to the other. 
parties to file any additional pleadings that they may consider 
necessary in view of the first. defendant’s written statement. In 
the circumstances there will be no arcera as to costs z È. R. P. 
No. 1561... 


3 "ES = 


T SVV. 0-0 es “Petition “allowed. 


Aen 1. (1925) 49MLJ. 2730-3? 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. JustTicE BURN AND Mr. JUSTICE LAKSH- 
MANA Rao, 
Somasundara Edangapurandar alias 
Somasundara Eratha Bakish 


Packiri Sahib and others .. Appellants* ( Defendants) 
v. 
K. P. Narasimhachariar .. Respondent (Plaintif). 


Limitation Act (IX of 1908), S.20—Promissory note executed by Hindu 
father—Doctrine of pious obligation—Death of father—Son subsequently 
becoming convert to Islam—Achnowledgment of hability by such person— 
Effect—Saving of Kmitation. 

The suil promissory note was executed by the father of defendants 1 to 
3 in 1918 and it was kept alive by him until he endorsed on it a payment made 
on 6th August, 1921. Subsequently the father died leaving his three sons and 
thereafter on 5th August, 1924, the second defendant paid a certain sum to- 
wards the debt and endorsed the payment. It appeared that six months 
before that, that is on the 6th February, 1924, the second defendant was con- 
verted to Islam. 


Held, that as at the time of the death of their father the sons were liable 
to pay the debt the payment on Sth August, 1924, was made by a person who 
was liable to pay the debt and that under S. 20 of the Limitation Act a fresh 
period of limitation began from that date. 


Paagudaya Pillai v. Uthandiya Pillai, (1938) 2 M.L.J. 33, considered. 

Held, further, that the conversion of the second defendant to Islam could 
not operate to rid him of his liability for the debt due under the promissory 
note. 

Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in A. S.No. 122 of 1931—A.S. No. 256 
of 1931, District Court of Tanjore West at Tanjore preferred 
against the decree of the Court of the District Munsiff of 
Kumbakonam in O. S. No. 225 of 1930. 

K. V. Ramachandra Aiyar and S. Thyagaraja Aiyar for 
Appellants. 

R. Ramomurtht and N. Rajagopalan for Respondent. 

The judgment of the Court was delivered by 

Burn, J—We are of opinion that this appeal must fail. 
The promissory note was executed by the father of defendants 
1 to 3 in 1918 and it was kept alive by him until he endorsed on 
it on the 6th of August of 1921 the payment of Rs. 82. That 
would keep the note alive until the 5th August, 1924. In the 
meantime the father, Ramaswami, died leaving the three defen- 





* S, A, No. 1064 of 1933. 27th July, 1938, 
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dants, his sons, surviving him. On the 5th of August, 1924, 
the second defendant paid Rs. 25 towards the debt and endorsed 
the payment. Six months before that, on the 6th of February, 
the second defendant was converted to Islam. Now it is clear 
that at the time of Ramaswami’s death his sons were liable to 
pay the amount of this promissory note. The payment on the 
5th of August, 1924, was made therefore by a person who was 
liable to pay the debt and under S. 20 of the Limitation Act a 
fresh period of limitation began from that date. On the 4th of 
August, 1927, second and third defendants paid Rs. 10 towards 
the debt and endorsed that payment. Therefore if the payment 
of Sth August, 1924, kept it alive until 4th August, 1927, the 
note was still alive on the 4th of August, 1930, when the suit 
was filed. We agree with the learned District Munsiff and the 
learned Subordinate Judge in holding that the conversion of 
the second defendant to Islam in February, 1924, cannot operate 
to rid him of his liability for the debt due under the promissory 
note. We have been referred to the case of Pangudaya Pillai 
v. Uthandiya Pillas!. But we find we cannot derive any help 
from that case. That was a case in which the promissory note 
was executed by the eldest of the three brothers and it was held 
that after partition the endorsement of payment by the eldest 
brother would not bind the younger brothers. It is clear that 
the principle of pious obligation cannot enter into a case like 
that. In this case we are in agreement with the learned 
Subordinate Judge and the learned District Munsiff. In 
paragraph 11 of his judgment, the learned Subordinate Judge 
observes : 


“Under S, 20, if the person making a payment is one liable to pay the 
debt, the payment would keep alive the debt even as against other persons, 
provided those other persons are liable whether or not the former was joint 
with the latter or possessed a representative character at the time of payment. 
Here in the present case, Ramaswami, the maker of the note, was only liable 
to pay the debt, and his liability continued till his death even after his con- 
version. On the theory of pious obligation, the sons also became liable as 
soon as the note was executed, and each one of them is a person liable to pay 
the debt within the meaning of S 20. Further on the death of 
Ramaswami, each one of his sons as his heir or representative became liable 
to pay the debt to the extent of his interest in his (Ramaswami's) separate 
properties.” 





1. (1938) 2 M.L.J. 33, 
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This we think is a correct’ statement of the law. It 
follows that this appeal must be dismissed with costs. 

We have been asked to say that this decision will not 
prejudice any application which the defendants may be advised 
to make under S. 19 of the Madras Act IV of 1938. 

B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 


Kamadana Seshayya Rao and others .. Appellants* (Defen- 





dants) 
v. cee 
Kotamarthi Arundhatamma _.. Respondent (Plain- 
Hf). ; 


Madras Estates Land Act (Iof 1908), Ss.26 (3), 77 and 199—Dispute 
about rate of rent—Fixcaiton bya compromise approved by Couri—Effect— 
Successor of landholder—Right to question rate fixed by gompromise- Fay: 
ment by ryot at enhanced rate—Ryot if bound by. 

. There was a dispute as to the rate of rent and in a suit by the 
‘landholder’s predecessor against the ryot’s predecessor a compromise was 
entered into which definitely purported to fix the rate of rent for future and 
„it did not purport to fix it as a favourable rent or a reduction of rent but as 
the proper rent. The Court approved of the compromise. Subsequently by 
oversight the ryot went on paying ata rate higher than what was fixed by 
the compromise and executed muchilikas which recognized the enhanced 
rate. The landholder claimed rent at the higher rate. 

Held, that the rate fixed by the Court was a lawful rate and that S. 26 
(3) bas no application to the rates ‘of rent fixed in a compromise decree 
‘approved under S. 199 by the Court Subsequent payments at an enhanced 
rate and subsequent muchilikas embodying the enhanced rate will’ not bind 
the ryot. 

Narayana Patrudw v. The Manager of Peda arii Estate, (1927) 54 M, 
L.J. 564: I.L.R. 51 Mad. 228, relied on. 


_ Appeal against the decree of the District Court of 
Kistna. at, Masulipatam in A. S. No. 140 of 1933, presented 
against :the decree of the Court of the Sub-Collector of 
Bezwada in S. S. No. 134 of 1933. 

P. Satyangrayana for Appellants. a 

y: Govindarajachariar for Respòndent. 

“The Court delivered the following . 

- JUDGMENT. — This appeal raises a question, on, which so 
ii as I am aware there is no precise authority, with reference 
to S. 26, sub-S. (3) of the Madras Estates Land Act. The 
appellants were defendants in-a suit brought by the plaintiff, a 
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ryot, to raise a distraint under S. 112 of-the Act. The basis 
of the plaintiff's case was that the rent at the rate of Rs. 10 
claimed by the landholder in the attachment notices was not 
the lawful rate and that the lawful rate was Rs. 6-12-0 on the 
basis of a compromise decree, Ex. A dated 7th January, 1922, 
in a-suit for rent brought by the predecessor of the defendants 
against the predecessors of the plaintiff. The appellants’ 
contention is that-the rate fixed in the decree is not a lawful 
rate buta favourable rate granted by their deceased predecessor 
and that by virtue of S. 26 (3) they are entitled to revert to 
the lawful rate of the land after the death of the oe who 
agreed to the favourable rate. 


The facts are not in dispute. The compromise decree, 
Ex. A, resulted froma suit of 1921 brought by the landholder 
for rent and the terms on which the suit was decreed were that 
the defendant should pay certain specified sums for the suit 
faslis and should thereafter pay at the rate of Rs. 6-12-0 per 
acre with a concession rate of Rs. 2-8-0 per acre in years when 
the crops did not yield. The pleadings in that suit have not 
been exhibited, but I am of opinion that from the terms of.the 
compromise decree, it can be inferred that there was a dispute 
as to the rate of rent due on the land. The present defendants 
purchased the estate in 1924. The plaintiff purchased the 
holding in 1925. By a curious oversight it appears not tohave 
been noticed by the plaintiff or by her predecessor that the 
present suit lands were included in the lands covered, by the 
compromise decree and both the plaintiffs’ predecessor and the 
plaintiff herself went.on paying at the rate which -prevailed 
previous to this compromise, which was Rs. 10 per acre, the 
rate now claimed by the appellants. Not only did they pay 
this rate but they executed muchilikas in which this rate was 
recognised as the rate on which the land was held. Recently 
the plaintiff discovered that her land was covered by the com- 
promise decree and when the land was attached for rent claim- 
ing at the ten rupee rate, she filed the present suit alleging that 
the proper rate for the land was Rs. 6-12-0. 

: Now I may observe that, in my opinion, S. 26 (3) of the 
Act i is not confined i in its operation to original grants of land 
and that it does apply to a grant at a reduced rent of land 
already.in the. enjoyment of a, ryot. ‘But so far as I know, it 
has never been decided whether S. 26°(3) does or does not 
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apply to a favourable rate of rent granted by the previous 
landholder and embodied in a decree of Court in a suit under 
S. 77. This is a question which has to be decided with 
reference to the provisions of the Act and without the help of 
authorities. I may however refer to the ruling in Narayana 
Patrudu v. The Manager of Peda Marangi Estate! as authority 
for the position, about which there can be no doubt, that when 
there is a dispute regarding the rate of rent that dispute can 
be the subject of adjudication by the Court in a suit brought 
under S. 77 merely for recovery of rent. This has a bearing 
in view of the provisions of S. 199 which deals with compro- 
mises under the Act. S. 199 provides that the Court may pass 
a decree in terms of any lawful agreement or compromise so 
far as it relates to the suit and that any decree passed in accord- 
ance with such lawful agreement, compromise or satisfaction 
shall be final so far as it relates to so much of the subject- 
matter of the suit as is dealt with by such agreement, compro- 
mise or satisfaction. Now it is argued for the appellants that 
this compromise related not only to the rent for the faslis then 
demanded but also to future renis and that to the extent to 
which it provides for future renis it goes beyond the subject- 
matter of the suit. It is also contended that, in view of the 
provisions of S. 26 and the finding of the Courts below that at 
the time of the compromise the lawful rent was Rs. 10 per 
acre, the compromise goes beyond the powers of the then land- 
holder if it is taken to be a fixation of rent at a favourable rate 
in perpetuity. The argument is that the landholder cannot by 
contract bind his successors by a favourable rate granted to a 
ryot. It is argued that there is no particular sanctity attached 
to a contract embodied in a decree of Court which goes beyond 
the subject-matter of the suit, and that even if it be held in 
accordance with the provisions of S. 199 that the contract 
embodied in a compromise approved by Court will bind the 
succeeding landholders, this can only be in so far as it related 
to the subject-matter of ihe suit and the subject-matter of the 
suit must be taken to be the rent payable in the light of the 
limitation on one landholder’s powers of fixing the rent in the 
future. This argumentis ingenious but I am of opinion that 
it is fallacious. S. 26, sub-S. (3)is intended to deal with cases 
of voluntary remissions given by a landholder so as to reduce 


1. (1927) 54M L.J. 564: LL.R. 51 Mad. 228, 
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the value of the estate which is to be taken by his successor and 
it is in accordance with the policy of the Act to hold that such 
a voluntary remission given by a mere contract would have no 
greater sanctity than one which is given as an act of grace. 
But the Act provides for the settlement of disputes regarding 
the rate of rent by means of compromises subject to the 
approval of the Court. I think it must be assumed that the 
Court would not approve of a compromise which would be 
prejudicial to the rights of future Zamindars. Moreover the 
effect of a compromise of a dispute regarding the rate of rent 
must be taken to my mind to settle not only what is the rate of 
rent payable during the lifetime of the present Zamindar but 
what is the lawful rate of rent payable on the land, unless the 
compromise does not purport to provide for future rates. The 
compromise Ex. A definitely purports to fix the rate of rent for 
the future and it does not purport to fix it as a favourable rent 
or a reduction of rent but as the proper rent. I think it 
follows that the Court having as provided by S. 199 approved 
of this compromise, the rate of rent for the future embodied 
in that compromise was also approved by the Court. This 
fixation of rent is therefore not the voluntary act of the then 
landholder, but it becomes the act of the Court. It seems to 
me to be illogical to treat a fixation of rent approved by the 
Court as the irresponsible act of a deceased predecessor. In 
that view I hold that S. 26, sub-S. (3) has no application to 
rates of rent fixed in a compromise decree approved by the 
Court. It follows that Ex. A specifies that is the lawful rate 
of rent for the suit land and it is undeniable.that subsequent 
payments at an enhanced rate and subsequent muchilikas em- 
bodying the enhanced rate would not bind the ryot. His rent 
can only be raised by the procedure laid down in the Act. 
The appeal is therefore dismissed with costs. 
Leave to appeal granted. 


K.C. —— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—-MR. JUSTICE VENKATARAMANA RAO. 


Perumal Mooppan and another .. Appellanis* (Defen- 
dants) 

4 v. S 

Subramania Mudaliar .. Respondent (Plasn- 
aff). 


Transfer of Property Act (IV of 1882), S. 41—Conditions requistie for 
operation of—Mere eniry in Survey Register of a name moi sufficient to prove 
ostensible ownership in a person, 

Ina suit for redemption and possession of the suit property by the 
plaintiff ón payment of an othi amount due in favour of first defendant’s 
father, and second defendant who was an othidar from first defendant 
claimed to be the bona fide transferee from first defendant for value without 
knowledge of the ownership of plaintiff, an entry in Survey Register hap- 
pened to be in the first defendant’s name and therefore it was contended 
that S. 41 of the Transfer of Property Act operated against the plaintiff, 

Held, that for the operation of that section it must be shown that the 
first defendant was the ostensible owner with the consent, express or implied, 
of the person interested in the property. The mere fact that an entry was 
made in the Survey Register cannot be relied on as such consent. 

Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in A. S. No. 26 of 1933 preferred against 
the decree of the Court of the District Munsiff of Manamadura 
in O. S. No. 514 of 1930. 


_  Facts:—Suit for redemption and possession of suit property 
on payment of othi amount-due on an oral othi executed by 
plaintiff’s vendor in favour of first defendant’s father. The 
second defendant was.an othidar from the first defendant. 


The first defendant denied the othi, disputed the identity of 
the land, also claimed that the plaintiff’s suit was barred because 
the suit land was entered in-the survey record as belonging to the 
defendant and that entry had not been set aside. 


The second defendant claimed to, be a bona fide transferee 
for value and was led to believe by the entry in the Survey 
Register of the land in the name of the first defendant that he was 
the owner and that S. 41 of the Transfer of Property Act operated 
against the plaintiff. 

` P. Ramaswami Asyar for Appellants. 
P. N. Appuswami Atyar for Respondent. 





* S.A. No. 865 of 1934. 13th October, 1938. 
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The Court delivered the following 

Jupc{menT.—The only point urged by Mr. V. Ramaswami 
Aiyar is that his clients should have beem given relief under 
S. 41 of the Transfer of Property Act by non-suiting the 
plaintiff. I do not think this contention is tenable. Under 
S. 41 it must be shown that the first defendant was the osten- 
sible owner with the consent express or implied of the person 
interested in the property. There is no evidence of tacit con- 
sent. The mere fact that an entry was made in the Survey 
Register cannot be relied on as such consent. I therefore dis- 
miss the second appeal with costs. 

Leave to appeal refused. 

K.C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
ABDUR RAHMAN, 


Kasturi Narasaraju .. Appellant* (Plaintiff) 
v. : 
Kasturi Satyavatamma and others .. Respondents (Defen- 
dants). 


Hinds Law—Will_Construction—Authority to wife to adopt aboy if a 
male child be born but it does not survive—If implies a general power to 
adopt—Birth of a daughter—If wife entitled to adopt. 


A testator’s will provided in cl. (3) that if his wife then pregnant gave 
birth not to a male child but to a female child, the child is to be married with 
a particular Katnam, etc., and cl. (8) provided that ‘if male child be born and 
it does not survive my wife, she is to adopt a boy of her choice or a boy 
among my agnates, till the adoption abides”. The wife gave birth toa 
daughter and not a son. 

Held, the testator cannot be said not to have been alive to the contingency 
of a daughter being -born, because cl. (7) has provided forit and has not 
given his wife a power of adoption in that contingency. It is only the con- 
tingency of a male child being born that is provided for. The will does not 
confer a general power of adoption on the widow based on an anxiety of the 
testator that he should in any event be represented by a son. 


Raja Venkata Narasimha Appa Row v. Raja Parthasarathi Appa Rea 
(1913) 26 M.L.J. 411: L.R. 41 LA 51: I.L.R. 37 Mad. 199 (P.C.) and Bhagwat 
Koer v. Dhanukdhari Prasad Singh, (1919) 37 M.L.J. 513: L.R. 461.A. 259: 
I.L.R. 47 Cal. 466 (P.C.), followed. 

_  Appealagainst the decree of the Court of the Subordinate 
Judge of C in O.S. No. 42 oí 1933. 


toe ® Appeal No.-126 of 1937. EF 20th October, 1938. . 
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P. Satyanarayana Rao for Appellant. 


G. Lakshmanna, G. Chandrasekara Sastri and V. Partha- 
sarathy for Respondents. 


The judgment of the Court was delivered by 


Varadachariar, )—Thisis a litigation arising out of dis- 
putes between an adopted son and the adoptive mother. The 
first defendant is the widow of one Raghupathi who died in 
March, 1925, leaving a will (Ex. A) dated 25th February, 
1925. The first defendant adopted the plaintiff, who was her 
younger brother, on Ist May, 1930, and, at that time, the 
parties entered into an ante-adoption agreement. For reasons 
which it is unnecessary to detail, the parties fell out and the 
plaintiff filed the suit out of which this appeal arises fora 
declaration that the ante-adoption agreement was not binding 
upon him and sought consequential reliefs following from that 
declaration. The first defendant replied by impeaching the 
validity of the plaintiff’s adoption. She contended that the 
adoption made by her was not authorised by the will, Ex. A, 
aud that it was therefore invalid. Various other questions 
were raised by the issues framed in the case; the question of 
the construction of the authority and the consequent validity of 
the plaintiff's adoption was raised by thefirst issue. The lower 
Court dealt with the first issue as a preliminary issue; and con- 
struing the will as not giving the widow an authority to adopt 
in the events that have happened, it held the plaintiff's adoption 
to be invalid and accordingly dismissed the suit. Hence this 
appeal. 


The only point for decision in the appeal is as to the true 
construction of the clause in the will (cl 8) giving the widow 
power to adopt. We may however refer to one grievance 
mentioned before us by the learned Counsel for the appellant 
in respect of the procedure adopted in the lower Court. It 
was brought to our notice that in the issues as originally framed, 
there was an issue relating to estoppel, namely, issue No. 2. 
“Whether the defendants are not estopped from disputing the 
validity of the adoption”, but this was dropped when the issues 
were recast by the learned Judge, on 14th November, 1936, 
with the result it was said that the plaintiff had been prejudic- 
ed by no evidence having been taken on this question of 
estoppel. We do not see any basis for any grievance on this 
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score nor is there much force in it. Neither in the grounds of 
appeal originally filed nor in the additional ground subsequently 
filed do we find any objection raised to the course adopted by 
the lower Court in this respect. We may also point out that the 
issue of estoppel should not have been raised on the pleadings 
at all, as observed by the learned Subordinate Judge. The deed 
of adoption specifically states that the adoption was made in 
pursuance of the authority conferred by the husband’s will and 
paragraph 6 of the plaint also stated that the adoption took 
place in pursuance of the authority contained in the will. If 
the will does not authorise the adoption, it seems to us there is 
an end of the matter. There is no suggestion anywhere of any 
representation of oral authority by the widow and there is 
accordingly no basis for the plea of estoppel. We do not 
therefore see any reason to allow any objection under this head 
to be raised at the hearing of the appeal. 

Proceeding now to the construction ofthe will, we are of 
opinion that the construction placed by the lower Court on 
cl. (8) of the will is correct. To understand the scheme of the 
will, it is necessary to remember that the testator had a daugh- 
ter two or three years old, alive at the date of the will. His 
wife was then pregnant and he provided in the will for the 
contingency of her giving birth either to a male child or toa 
female child. In cl. (6), he provided that if she gave birth to 
a male child, she should manage the property till that child 
attained majority and then hand it over to him. In cl. (7) he 
provided that if the wife gave birth to a female child she was 
to be married in the same manner as was provided for the 
existing daughter in a previous clause. Then comes cl. (8) 
which runs as follows :— 

“Tf a male child be born but it does not survive my wife Satyavati, she 
is to adopt a boy of her choice or a boy among my agnates, till the adoption 


abides. The said adoptee is to take my estate in full ownership; and during 
his minority my wife shall be in possession of the estate.” 


It turned out that the wife gave birth to a daughter and it 
unfortunately happened that the pre-existing daughter as well 
as this daughter died shortly afterwards. It need hardly be 
stated that these events which happened subsequent to the death 
of the testator cannot affect the construction of the will. 

Mr. Satyanarayana Rao, the learned Counsel for the 
appellant, has asked us to construe the will as conferring a 
general power of adoption on the widow based on an anxiety 
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of the testator thai he should in any event be represented by a 
son, whether Awrasa or adopted. We do not think that the 
language of the will can be so interpreted. We are not, by any 
means, Satisfied that the testator desired that in all possible 
events, he should be represented by a son. But evenif we can 
impute any such intention to the testator, we have still got to 
see whether that intention is expressed or can be clearly implied 
in the clause of the will. Incl. (7), he distinctly contemplated 
the contingency of the birth of a daughter to his wife. But he 
does not follow up that contingency by providing for an adop- 
tion by his widow in that case. It isonly a specific contingency 
that is provided for in cl. (8) which confers the power of 
adoption, namely, the contingency of the child to be born being 
a male and its pre-deceasing the widow. Cases like Surya- 
narayana v. Venkataramana! and Dharam Kunwar v. Balwant 
Singh? reliedon by the learned Counsel for the appellant are of 
no help to him, because they dealt witha general power of adop- 
tion and only held that such a general power should not be 
unditly restricted nor treated as exhausted bya single adoption. 
In Surendra Nandan v. Sailaja Kant Das Mahapatira3 and 
Rattan. Lal v. Baij Naths, the Court had only to consider how 
far a, general power was restricted by reference in the will to 
other considerations. The present case has, in our opinion, tm 
be determined with reference. to the principles laid down by. 
their Lordships. af. the Judicial Committee in Raja Venkata 
Narasimha Appa Row v. Raja Parthasarathi Appa Rows 
and Bhagwat Koer v. Dhanukdhart Prasad Singhs. In. 
the latter case, cl. (4) of the. will then in question (set. 
out on p..478), began with the, words, “Jf by the will of 
Providence, no male or female child be born to., me” and 
in that contingency, the testator conferred a power to adopt 
on his widow. . It, actually happened that after. his death, 
a-female child was born to’ one of his widows. Dealing 
with the validity of an adoption made “by a widow in those 
events their Lordships observed (ou p. 479) that whatever 
might be the strength of the presumption in favour ofa Hindu’s 





1. (1906) 16 M.L.J. 276: L. R. 33 I.A. 145; I.L.R. 29 Mad. 382 (P,C.), 
2. (1912) 23 M.L.J. 200: L.R. 39 LA. 142: I.L.R. 34 All. 398 (P.C.). 
3. (1891) LL.R. 18 Cal. 385. 4. A.LR. 1937 P.C. 292. | 
5. (1913) 26 M.L.J. 411: L.R. 41 I.A. 51: LLR. 37 Mad. 199 (P.C.). 
~ _ 6, (1919) 37 MLJ. 513: LR. 46 LA. 259; LL RO Cal. 466 (P.C), 
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desire to be represented by an adopted son and though “the Narasafajü 

Courts would not be astute to defeat an adoption not clearly in Satya- 

excess of the power” it was not for the Court unduly to strain vatemm™ 

the words of the will or to make a will for the testator; and Varada- 

their, Lordships added that the opening words of cl. (4) must ehanan 

be held to govern the otber clauses and it was impossible 

without going outside the terms of the will to hold that in the 

events that had happened, the power took effect. We are 

unable to see how the present case differs in principle from the 

case in Bhagwat Koer v. Dhanukdhari Prasad Singhi. Cl. (8) 

of Ex. A begins with the words “if a male child be born” 

and it is only that contingency that is provided for. It is 

not possible to say that the testator was not alive to the 

contingency of a daughter being born because cL (7) has 

provided for it, and it is obvious that he has not chosen to 

give his wife a power of adoption in that contingency. If 

we are to hold that even in that contingency the widow must 

have been intended to be authorised to adopt, the Court would 

clearly-be providing for a contingency which the testator left 

unprovided for. This is what. their Lordships held to be 

beyond the power of the Court, in Raja Venkata Narasimha 

Appa Row v. Raja Parthasarath: Appa Rouf. A case which 

seems to be practically on all fours with the present is refer- 

red to by Sir D. F. Mulla as reported in Coryton 1, 42.—See 

Illustration (a) on page 520 of the eighth edition, of his book 

on-Uindi Law. But as-that report is not available to us here, 

we do not propose to: base our decision‘on the authority of that lai 

case. But for the reasons stated above, we have, come to. the 

same conclusion. A w ie 
` We may add that the above: construction : idoes not, in our 

opinion, y lead to any unnatural results nor is it.inconsistent with 

the presumed intention of a Hindu testator.: It must be remem- 

bered that at the time of his death, the testator hada daughtér 

alive. Even if. another, daughter should be born, these 

daughters would in the ordinary course inherit the estate for 

their lives and after them any son or. sons bora to them or 

either of them would succeed’ ` We do not think that it is the 

genéral’ sentimént-*of any Hinda testator that his daughter’s 4a 


E 





1. (1919) 37M L.J. 513: E.R. 46 I.A. 259: IL.R747 Cal. 466 (P.C.). 
2 (1913). 2% M.L.J. 411: L.R. 41 LA. 51: LL.R.37 Mad. 199 at 225 (P:C.). 
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son should be superseded by an adopted son. The testator in 
the present case might well have thought that it was unneces- 
sary to provide a power of adoption in the event of a daughter 
being born because he might have been content to leave the 
estate to devolve on the daughters and the daughters’ sons. On 
the other hand, his making provision for the contingency of a 
male child being born and pre-deceasing the widow is quite 
intelligible. As explained by the learned Subordinate Judge the 
moment, a male child was born after the testator’s death, he 
would become the stock of descent and under the law as it 
stood at the time, the daughters and their children would have 
been excluded by the gnati reversioners. It was therefore 
natural that he should have provided for that contingency by 
directing his wife to make an adoption so that the property 
might remain in his own family. 

We accordingly hold that the lower Court has come toa 
right conclusion. The appeal fails and is dismissed with costs 
of the first respondent. 


S.V.V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BURN AND MR. JUSTICE STODART. 





S. P. Perumal Chettiar .. Appellant* (Respondent) 
v. 
M. K. Kondal Chetty and 
another .. Respondents (Petitioners). 


Madras City Tenants’ Protection Act (III of 1922) and Civil Procedure 
Code (V of 1908), S. 105—Order under S.7 of the Madras City Tenants’ Pro- 
tection Act— Appeal agains!—Maintainabikity of. 


The order passed by a City Civil Court Judge under S. 7 of the City 
Tenants’ Protection Act fixing a reasonable rent is not appealable. 


Appeal against the order of the Court of the City Civil 
Judge, Madras, dated the 12th day of March, 1937 and made 
in O. P. No. 115 of 1936. 

N.S. Rangaswami Aiyangar for Appellant. 

A. Norasimhachariar for Respondents. 


The judgment of the Court was delivered by 


Burn, J.—-The appellant is the owner of 1/34, Selva 
Vinayakar Koil Street, Old Washermanpet, Madras. This 





* A. A. O. No. 27 of 1938. 3rd November, 1938. 
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hotige is the superstructure upon a site belonging to the respon- 
dents, rand. the appellant’ pays ground rent to the respondents: 
The respondents applied by a petition:under S.:7-of the Madras 
City, Tenants Protection Act: (Madras Act IIT'of-1922) to the 
City ‘Civil.Court to fix a-reasonable rent-for the occupation of 
the land on:which the-appellant’s house i is “built. The ground 
rent ‘previously ‘paid’ was ‘Rs. :7 per- month. The'‘learned 
Principal ‘Judge of the City Civil Court heard -the application, 
came to ‘the conclusion that a -reasonable rent- would be 
Rs. 7-12-0 and fixed the rent at that figure.’ : This is within the 
limit fixed by the proviso to-S. 7 of the Act.» The proviso is: 


“That the rent previously payable for the’ land shall not be enhanced by 
more than two annas inthe rupee.” ` 


:- The appellant has filed this appeal pieorine to be ander 
S. 15 of. the City Civil Court Act read with S. 96 of the Civil 
Procedure Code. 

sa Learned Counse] for -the respondents has taken ¢ a pre- 
Judge of the City Civil Court in this cage’ is ‘not subject to 
appeal:y, He has ‘pointed ont that. S.27 enablés:-the Court ‘to 
fix a reasonable rent “by its order”. In the Madras City 
Tenants Protection Act, no appeal is given from an ot passed 
under S, ‘7. , On general principles, it is laid diwn in S. 105 
of the Civil, Procedure Code: 

> “Save as otherwise expressly provided, no appeal shall lie from any order 
anade-by a Court in the exercise ‘of its ‘original-or appellate jurisdiction.” 

Learned Counsel for the appellant relies on S. 8 of the 
Act which’ runs’as follows: 
 “Anorder passed bya ‘Coprt jader s. 6 S. 7 or S. 7-A, shall have effect 
as a decree ima suit and the rent sọ fixed shall not be revised nor TAIP 
tengnt, be hable to be evicted, for a period of five years.” ` 

Appellant’s learned Counsel refers to S. 96 of die Civil 
procure Code by which it js, providedt, ,,3 o 0- 

“Save where, otherwise expressly ptovided inithe. body of this Caden: 
ay: ‘other, jaw for: the time being in: force, an appeal shalblie from every 
decree’ paiased’ ‘by any Court “éxercisipg original jurisdiction to the” Coùrt 
anthdrised to deat appeals from the decisions of such’ Court? t S 

Learned Counsel sys that, ` since the Order passed i iti this 
wase is to have effect as a.de¢ree ind suity therefoteit-must be 
treated as a decree for all purposes-aridythereforevitois appeal- 
able---We-are-not-able-to’ aecept this contention:-~ Asalready 
noticed, SuifiofthetAct says that the Court shalh by its order fix 
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such rent as it deems reasonable. - S: 8 shows that the decision 
of the Court is expressed in an order and the. diréction that 
this order shall have éffect as a decree in a suit shows that it is 
not a decree. If it were a decree, the provision that it’ shall 
have éffect as a.decree in suit” would be superfluous and otiose. 
We think the- scheme of the ‘Act is to make these orders not 
appealable. In the first place the Court is authorised to fix 
“such rent as it deems reasonable”: It would obviously be very 
dificult for an appellate Court to deal in appeal with a matten 
decided under this section by a Judge. Further S. 8 gives a kind 
of compénsation to the tenant by whieh the tenant is not liable to 
be evicted for a period of five years after the determination of 
the rent under S. 7. Agreeing with the learned Counsel for the 
respondents, we uphold the preliminary objection and find that 
no appeal lies. This appeal is therefore dismissed with costs. 


KG Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mk, JUSTICE ABDUR RAHMAN. 


Nidasanametla Venkata Seshayya .. Appellant* (Defendant) 
V. i a 
The District Board, East Godavari, 
represented by its President .. Respondent {Plaintiff ). 
Registration Act (XVI of 1908), S. 49—Lessee agreeing to terms of lease 
—Subsequent execution of muchilika by him-—Non-registration of the docu- 
ment— Suit to recover rent—Proof of the prior agreement whether necessary, 
Where a lessee agreed to the terms ofa contract and then executed a 
muchilika which embodied the terms and the contract of lease was not 
registered, and the lessor filed a suit to recover the rent, 
Held, that the lessor was entitled to rely on the agreement which could 
be proved without the necessity of spelling it out of the lease itself. 
Venkadari Somappav. The ae Receiver of Bellary, (1938) Z M.L.J. 
362, discussed. 

Appeal against the Sider of the Court of the Subordinate 
Judge of Cocanada dated 14th September, 1936, and made in 
A. S.No. 71 of 1936 preferred against the order of the Court 
of the District Munsif of Peddapuram dated 29th February, 
1936 and made in O.S. No. 179 of 1935. 


P. Somasundaram for Appellant. 


T. Satyanarayana for Respondent. 
* A.A.O. No. 498 of 1936. 4th November, 1938. 
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The Court delivered the following 

JUDGMENT.—A suit for specific ee was filed 
on behalf of the District Board, East Godavari, against one 
N. Venkataseshayya in the following circumstances: The 
plaintiff (District Board) advertised in the Godavari District 
Gazette that a lease for cultivation of certain lands would be put 
to auction. Itwas to be for five years. The terms on which 
the lease was to be granted were notified in the Gazette. The 
auction was held on the 30th May, 1930, and the defendant 
being the higher bidder, the Board agreed to grant the lease to 
him. In pursuance of the contract, a muchilika was executed 
by the defendant and presented to the District Board. It was 
not registered. The defendant failed to make payment of the 
rent and on a suit having been filed for its recovery on behalf 
of the Board, an objection was taken that the lease was in- 
admissible in evidence for want of registration and could not 
be relied upon by the Board. The Board then filed the present 
suit which was dismissed by the District Munsif on the preli- 
minary ground that a suit for specific performance was not 
maintainable. This view did not find favour with the learned 
Subordinate Judge of Cocanada and he set aside the District 
Munsif’s finc ing and remanded the case to him for decision on 
the merits. Aggrieved by this order the defendant has filed an 
appeal to this Court. 

The only question which calls for decision in this case is 
whether the suit for specific performance is competent. It has 
been argued on behalf of the appellant that the amendments of 
the Transfer of Property Act, the Specific Relief Act and the 
Registration Act in 1929 would not help the Board and the 
suit for specific performance was rightly dismissed by the trial 
Court. It was contended that the right conferred by S. 53-A 
of the Transfer of Property Act was only available to the 
defendant to protect his possession and could not be availed of 
by the plaintiff in this case. Similarly it was urged that 
S. 27-A of the Specific Relief Act would not apply as the 
section refers to a contract to lease and not to a lease itself. 
In the same way an attempt was made to get rid of the effect 
of the proviso to S. 49 of the Registration Act by urging that 
the contract referred to in S. 49 would refer, in the circum- 
stances of the case, only to a contract to leaseand not to a lease. 
The learned Counsel for the respondent placed his reliance, in 
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reply, on S. 117 of the Transfer of Property Act and’ Gontend- 
ed that’ the lease being of ‘an agricultural land the provisions of 
S: 107° of the Act would not be applicable to this case and‘ the 
Fease would be admissible in evidence even if.it was not register- 
ed.'' This contention has however no ‘force ‘as the annual rent 
resefved uñder the lease was more than Rs. 50 ‘and the provi- 
sions:contained im proviso to S: 17 (1) ee of the aie 
Act would thus be of no avail.’ 


: “As for the contentions raised on betial? ae the for it 
seems to me. that a reference to S. 53-A of the Transfer’ of 
Property Act or to S. 27-A' of the Specific Relief Act is ‘not 
quite pertinent although S. 49-A of the Registration Act might 
have been amended at the same time when the. other Acts’ were 
amended. The fact that all the three Acts were amended, with 
the same object is also, in my opinion, immaterial. What has 
to be considered . here is whether a contract to lease can be 
specifically enforced when the terms of the contract relating to 
immovable property have not only been settled between the 
parties but have also been embodied ina lease. ‘The conten- 
tion. raised by the learned Counsel for the appellant is that 
the amendment to S. 49 of the Registration Act has not altered 
the legal situation and the lease would still be inadmissible in 
evidence in the suit for the specific performance of the’ con- 
tract. If the proposition enunciated by the learned Copnsel 
for the appellant be correct, it appears to me that, ‘the legis- 
lature must be held to have failed to express its interition as 
this was exactly the mischief ` which the amendment ’ was 
designed to remedy. It is unnecessary for me to go into the 
history of this legislation. Let me now examine the proviso 
to S. 49 of the Registration Act and’ see if the contention 
advanced ` on- behalf. of the appellant can be ' borne out by the 
language used therein. ~The relevant words in the proviso 
read as follows :— ea 


aJ n 


= Provided that an unregistered; docùmént affecting immovable property 
and. required by this Act or the. Transfer of Property Act 1882, to be egis- 
tered, may be received as evidençe OE a contract in a a sult for specific per- 
formance.” 


The’ learned Counsel for thé verre has re that the 
words «document affecting’ immovable” property” were’ ineant 
tó dover the:documents containing’ agreements ‘such ‘ad ‘a“con- 
traét’to’ lédse or a contract ‘to géll’and were'hot intehded to 
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cover documenis which conveyed or purported to, convey title 
to immovable properties. I do not'agree with this contention. 
There is-nothing,in the language of the proviso which would 
justify one to place such a narrow construction. The words 
are unambigueus and there is no reason why full effect should 
not be given to them. On the other hand- this interpretation 
would defeat the very purpose for which the amendment’ was 


effected.. If the matter were res integra, I would have-no | 


hesitation in construing the language of the proviso'in a manner 
which would make all the documents affecting immovable 
property admissible as evidence of contracts in suits for specific 
performance particularly when we find that documents 
conveying title to immovable property do not ordinarily come 
into existence without prior contracts: But the learned Counsel 
for the appellant has referred me to a recent case decided by a 
‘Division Bench of this Court and published in Venkadari 
Somappa v. The Official Receiver of Bellary}, where it was 
held that the decisions contained in Satyanarayana v. Chinng 
Venkatarao® and Valambal Achi v. Duratsuam:s Pillai’ were 
unaffected by the emencments made in 1929., While pronoun- 
cing their decision in Venkadari Somappa v. The Official 
Receiver of Bellary! one of the learned judges has 
observed : . 
“It is not open to'me to ignore the provisions of the Registration Act and 
treating the instrument as a contract to transfer which it is not—compel the 
transferor to execute a formal transfer— which he has already done.” 

That is the ‘effect of Venkataswami v. Krishnayyat which 
was recently followed and affirmed in Satyanarayana v. Chinna 
Venkatarao’. In the latter case Coutts-Trotter, C.J., said: 

“I should have thought it very vicious method of construction to say that 
a document which purports to be one thing is tobe allowed to be treated as 
a valid document of a different order altogether.” 

Mr. Scmayya for the appellant contends that the new 
proviso to S. 49 of the Indian Registration Act has- ebang a all 
that. - l i 


After quoting s. 49, the ia Judge observed: tne 


“But that isnot the same thing as saying that the unregistered instru- 
ment is :tself the contract.” 





1. -€1938) 2 M.L.J. 362. 2. (1925) 50 M.L.J. 674: I.L.R. 49 Mad. 302. 
3. ALR. 1928 Mad. 344. 
4. (1893) 3 M.L.J, 169: LL.R. 16 Mad. M1. 
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From what has been said by my learned brothers it would 
follow that the position of a person who happens to have a-duly 
executed deed of sale or mortgage in his favour is worse than 
that of the person who holds merely a written contract to sell 
or mortgage in his possession. If this is the correct position, 
the latter would, but the former would not, be able to sue for 
specific performance of the contract andthe only remedy which 
the person in the unfortunate position ofa vendee or mortgagee 
or a lease-holder- would have, is to apply for a compulsory 
registration within the few months provided by the Registration 
Act failing which his remedy would be barred and the con- 
‘veyance useless. 

With great deference to my learned brothers, I am unable 
to construe the words of the proviso to S. 49 in the manner 
suggested by them. If this were all, whatever interpretation L 
may be inclined to place on these words, I would be bound by 
the decision of the learned judges in the Division Bench case 
unless T decided to refer the matter to a larger Bench. It is 
however unnecessary for me to do so as they happened to 
observe at p. 366: 


“In the present case itis not established that a separate agreement to 
mortgage was entered into prior to the execution of the mortgage-deed to 
prove which, the mortgage-deed might have been tendered in evidence.” 


In the present case, I find that the terms of the contract 
were advertised by the Board in the District Gazette before the 
auction took place and the bidder must be taken to have agreed 
to the terms which were advertised on behalf of the Board 
before he gave the bid. The agreement to lease is separate and 
was entered into on the date on which the auction was confirm- 
ed by the Board as a result of the bid given by the appellant. 
In the circumstances of this case, the agreement could be 
proved by the Board without the necessity of spelling it out of 
the lease itself. I would therefore hold that the contention 
raised on behalf of the appellant has no force and must be 
repelled. The order of the lower appellate Court is affirmed 
and the appeal is dismissed with costs. 


Leave asked for and granted. 


KG —— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Bury. 
‘The Municipal Council, Tanjore by 


its Commissioner .. Appellant® (Petitioner) 
A . 
Sundaresan .. Respondent (4th Res- 
pondent). 


Limitation Act (IX of 1908), Art. 182 (5)—Esecútion petition returned 
for rectification not re-presented—E fect of. 

It is not permissible for a decree-holder to extend the period of limita- 
tion by simply failing to re-present an execution petition returned for 
rectification. The proper way to deal with such a petition as that is to treat 
it as not having come into existence at all. 


Appeal against the order of the District Court of West 
Taujore at Tanjore dated the 29th day of June, 1934 and 
made in Appeal Suit No. 58 of 1934, preferred against the 
order of the Court of the District Munsiff of Tanjore dated 
12th December, 1933 and made in E. P. No. 493 of 1933 in 
O. S. No. 581 of 1921. 

K. P. Ramakrishna Aiyar for Appellant. 

Respondent not represented. 

The Court delivered the following 

Jupcment.—The lower Courts are in my op “ion right. 
It is not, in my judgment, permissible for a decree- jolder to 
exiend the period of limitation by simply failing to re-present 
an execution petition returned for rectification. The proper 
way io deal with such a petition as that is to treat it as not 
having come into existence at all. 

In this case the Municipal Council having presented an 

. execution petition on 15th August, 1929, which was returned 
for some defect, waited till 14th August, 1932 and then filed a 
new execution petition, Allegation was made that the 
Execution Petition of 1929 had been “lost”, but there was no 
pretence that the Execution Petition of 1932 wasa revival or 
continuation of it. In fact, the Execution Petition of 1932 was 
nota revival or continuation of the Execution Petition of 
1929: it was a new petition altogether. Now Í do not think 
that Municipal Councils should be encouraged to indulge in such 
dilatoriness and neglect as has been shown by the plaintiff 





+ AAA. O. No. 165 of 1934, . 22nd Angust, 1938. 
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‘Council in this case.: : The decree. was pdssed in 1922 and it 
ought to have been executed Jong ago. The first execution 
petition was in 1924 and there were properties brought to sale 
but for some reason, the sale was not held. The next petition 
was filed in December, 1927 and that was returned and finally 
dismissed as “not pressed”. Then came the petition of August, 
1929, and after that, full three years were allowed to pass, with 
nothing done. In such circumstances the learned District 
Munsiff would, in my opinion, ‘have been-liable to grave censure 


if he had used. any eu hes TORENA in favour of the 
Council. 


This appeal is accordingly “dismissed. There will be no 
costs as the respondent does‘not.appear. 
K:C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—Sm ALFRED Henry LIONEL LEACH, ches 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 
Gopu China Jogayya, Gopu Sesha- 7 
vatharam & Co. `° .. Petitioner* (1st Respon- 
dent in Appeal No. 331 of 
1936 on the file of the 
High Court) 





v. ; . RE 
oes Bapapayya andothers.. Respondents (Appellants in 
: _ do, and Nil). 


Provincial tien Act (V of 1920), Ss. 56 and 7—Appellant adjudi- 
cated an insolvent—A ppointment of stranger to conduct the appeal in ' his 
blace—Validity of order—Appeal if abatis. 

Where an appellant was adjudicated ar insolvent after the appeal had been 
instituted, and a third party (other than the Oficial Receiver) was appointed 
as a special Receiver for the penae of conducting the appeal in the plece 
of the insolvent, 

Held, that the appointment was within the power of the’ Court; ani the 
appeal had not abated. `S. 56 of the. Provincial Insolvency Act does not 
operate to i the Court appointing an additional. Receiver for a specal 
purpose., f 


Appeal No.: 331 of 1936 preferred to the High. Court against 
the decree - of the, Court of the Subordinate Judge of Bezwada 





+ CIM-P. Nos! 2992, 450 and 3619 of 1938+, <, rè 22nd November, 1938. 
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in O. S. No. 79 of 1932 for dismissal under O. 22, r. 8, 
Civil Procedure Code, declaring that it had abated, so far as 
‘the first appellant at respondent) herein is concerned, 
etc. 

LN: Vasudeva Rao, K. Rajah anes and P. Satyanara- 
yana ‘Rao: for Petitioner. 


ae V. Gopalaswami and V. Parthasarathy for Respon- 
dents. 


-The order of the Court was made by 


The Chef Justice.—A fter this appeal had been instituted, 
the first appellant was adjudicated an insolvent in the District 
Court of Kisina at Masulipatam and Mr. V. Rama Rao, the 
Official Receiver of that Court, was authorised under an order 
dated the 25th August, 1938, to continue the appeal in the 
place of the first appellant. . The insolvent was not able to 
furnish the necessary security, but his brother-in-law, Mr. 
Venkatakrishnayya was prepared to furnish it himself, if be 
were appointed a special receiver for the purpose of conducting 
the appeal. This was brought to the notice of the learned 
District- Judge in a formal application later in the day, where- 
upon the learned District Judge cancelled his previous order 
and appointed Mr. Venkatakrishnayya as receiver for the 
purpose of the appeal. The first respondent in the appeal has 
filed a. petition (No. 2992 of 1938) asking the Court to declare 
that.the appeal has abated so far as the first appellant is con- 
cerned, the contention being that the District Court had no 
power to appoint any one bui the Official Receiver to take the 
place of the insolvent. 


` S. 56 of the Provincial Insolvency Act states that the 
Court may, at the time of the order of adjudication, or at any 
time afterwards, appoint a receiver for the property of the 
insolvent, and such property shall thereupon vest in the receiver. 
It is conceded that, under this section the Court if it wished 
could appoint two or more persons as receivers, but it is said 
that, when a receiver or receivers have been appointed under the 
section, only he or they can act on behalf of the insolvent. In 
otir opinion, the section does not operate to prohibit the Court 
appointing an additional receiver for a special purpose. S. 57 
of the Act confers upon the Local Government the power to 
appoint Official Receivers to act within such local limits as it 
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may prescribe and states that, where any Official Receiver has 


‘been so appointed for the local limits of the jurisdiction of any 


Court having jurisdiction under the Act, he shall be the receiver 
for the purpose of every order appointing a receiver or. an 
interim receiver issued by any such Court, unless the Court for 
special reasons otherwise directs. Therefore the act clearly 
contemplates the appointment of some one other than the 
Official Receiver in special circumstances and we consider that 
the Court has power to appoint an additional receiver when the 
case demands it. The Court has passed an order appointing a 
Special receiver to represent the estate in the present appeal. 
All that the law requires is that the estate shall be represented 
by a receiver appointed in the insolvency proceedings and the 
appointment has been made. In thesecircumstances, we refuse 
the application filed by the first respondent for an order decla- 
ting the abatement of the appeal. The appeal has not abatéd 
and as there is before us a petition by Mr. Venkatakrishnayya, 
the special receiver, asking that he be added as an appellant, 
we direct that his name be brought on the record in the place 
of the name of the insolvent. . 

There is also before us an application by the first respon- 
dent for an order directing the new appellant to furnish 
security for costs. This application is unopposed. The first 
respondent asks that security be ordered in the sum of 
Rs. 2,235 of which Rs. 1,735 represents the costs awarded to 
him in the trial Court and the balance of Rs. 500 the estimated 
costs of the appeal. By an order of the trial Court the costs 
awarded to the first respondent were made a charge on certain 
properties of the insolvent. The first respondent asks for a 
further order in respect of the trial Court costs as he states that 
a petition for the revision of that order has been filed in this 
Court. We are informed by the learned Advocate for the 
insolvent that that application has been returned to him by the 
Court and that it is not intended to re-file it. In these circum- 
stances, we consider that the proper order to make now is that 
the special receiver shall deposit in this Court a sum of Rs. 500 
as security for the costs in the appeal of the first respondent. 
Ten days time will be allowed for the payment of -the 
money. 

The special receiver is entitled to his costs in the applica- 
tion, by the first respondent for an order declaring that the 
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appeal has abated and the first respondent will get his 
costs. as against the special receiver in the application 
for an order ‘directing him to furnish security for costs. 
There will be no order as to costs on the formal application 
made by the special receiver for an order directing that his 
name be brought on the record. 

K.C. Application allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. Justice KING. 
Madhavi Amma and others .. Appellants* (Defendants 1 

` to 3) . 





v. 
Kongot Patinhare Pathayapuratar- 
watii Chirudevi Amma’s son 
Nagappan Nair and others .. Respondents (Plaintif and 
Defendants 4 to 6). 


Halabor Marumakkathayam Act (XXII of 1933), S. 43—Sutt for partition 
-—Prior application to Collector to register the tarwad as impartible—Sutt not 
tncompetent—Collector’s enquiry whether coming within the scope of S. 52 of 
-the Transfer of Property Act (IV of 1882). 

The right to partition granted by Chapter VI of Act XXII of 1933 cannot 
-be taken away until the actual registration by the Collector under S 43, and 
any exercise of that right which has heen carried into effect before registra- 
tion is not affected by it. 


~"~~-There is no sufficiently express language used in the Act to bring the 
-ors enquiry within the scope of S. 52 of the Transfer of Property Act. 


Appeal against the order of the District Court of South 
Malabar dated 8th July, 1936 and made in A. S. No. 55 of 1935 
preferred against the decree of the Court of the District Munsiff 
of Alatur dated 3rd September, 1934, in O. S. No. 409 of 1933. 

B. Sitarama Rao for Appellants. 

Ch. Raghava Rao and M.Chinnappan Nair for Respondents. 

The Court delivered the following 

JupGMENT.—This appeal raises the question of the inter- 
-pretation of certain sections in the Marumakkathayam Act (XXII 

-of, 1933). The appellants in this appeal were defendants in a 
suit for partition filed under this Act by the plaintiff who 
represented one tavazhi of a tarwad in South Malabar. The 
.suit was filed on the 23rd October, 1933. Prior to filing that 
-suit, the plaintiff had received notice of an application made 





* A.A, O. No. 435 of 1936, . 7th October, 1938. 
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under S. 43 of the Act; to the Collector for the registration of. 
the tarwad as impartible.. While the suit was pending, the 
Collector did ‘register the tarwad as impartible -on the 15th 
January, 1934. The question which then arose before the 
learned District Munsiff who was trying the suit as whether 
the order of the Collector registering the tarwad as impartible 
rendered the suit incompetent. The District Munsitf held that it 
did so render it but upon appeal to the learned District Judge, 
the opposite view was taken and the Judge remanded the suit 
for disposal upôn its merits. This is now an appeal by the 
defendants against that order of remand. 

The disposal of the appeal turns essentially upon the true 
construction of sub-S. (4) of S. 43 of the Act. Sub-S. (3) 
prescribes the conditions under which the Collector can register 
the tarwad as impartible and then sub-S. (4) goes on to enact 
as follows :— 


“On such registration, the provisions of Chapter VI shall not apply to 
such tarwad unless and until the registration is cancelled under S, 44.” 


The provisions of Chapter VI give to the members of the 
tarwad the right of partition. It is quite clear (see Kunchi 
Amma v. Minakshi Ammal) that that right is actually exercised 
at the very moment when one of such members files a suit. In 
the present case, therefore, the rights granted by Chapter VI 
had already been exercised before the Collector registered the 
tarwad as impartible. It is argued that the order registering: 
the tarwad as impartible should be read as referring back to 
the date of the application. lt seems to me impossible to accept 
this view ‘of ihe section on the plain meaning of the expression. 
“on such registration ”. ‘Mr. Sitarama Rao, however, argues. 
that his contention is reasonable because the only point which 
the Collector has to decide is whether more than two- thirds of 
the members of the tarwad actually signed the application to 
him. I agree that the argument is a reasonable one if all the 
Collector has to decide is the intention and attitude of the 
members of the tarwad on the date of the application. But a 
further scrutiny of S. 43 (3) will show that the Collector must 
also be satisfied that on the date when he does register the 
tarwad as impartible, they are of the same mind as mey were 
when they signed the petition :— : 

“If, after giving notice to all the major members of the tarwad and 








1. (1935) 70 M.L.J. 114: LL.R. 59 Mad. 693. > 
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„making such enquiry as he deems fit, the Collector is satisfied that not less 
«than two-thirds of the major members of the tarwad have signed the petition 
-with their free consent and desire” (it is to be particularly noted that the 
present tense is used here), “the registration of the tarwad as impartible, he 
sball register the tarwad as impartible.” 


I am therefore clearly of opinion that the right to partition 
granted by Chapter VI cannot be taken away until the actual 
registration by the Collector under S. 43 and that any exercise 
of that right which has been carried into effect before registra- 
tion is not affected byit. Finally Mr. Sitarama-Rao argues that 
the whole question is subject to the provisions of S. 52 of the 
“Transfer of Property Act. It is true that for certain purposes 
S. 45 does invest the Collector under this Chapter with the 
powers of a Court and declares that the proceeding before him 
shall.be deemed to be a judicial proceeding. But I am not 
-satisfied that there is sufficiently express language here used to 
bring the Collector’s enquiry within the scope of S. 52 of the 
Transfer of Property Act. There is no authority yet available 
in support of this argument, and I see no reason why I should 
-accept it. . 

In the result, the order of the learned District Judge seems 
to me to be right and this appeal fails, and is dismissed with 
costs. 

Leave to appeal granted. - 

K. C. Appeal dismissed. 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :-—Mr, JUSTICE KING AND Mr, Justice KRISHNA- 
-SWAMI ATYANGAR, : 





Kodandarama Reddiar -- Appellani* (Petitioner) 
v, f : ; 
P. Parthasarathi Aiyangar and 
another ; .. Respondents (Respondents 
1 and 2). 


. Civil Procedure Code (V of 1908), O.21, r.22—Notice of execution 
„betition to a minor judgment-debtor represented by.another—Judgment-debtor 
not actually minor—Facts not known to Court or decree-holder—Notice suffi- 
cient within the meaning of section. . 

Where notice of an execution petition was taken ont to a person asa 
aninor represented by his father though at that time actually he wasa major 
‘hot the fact was not known to the Court nor according to its finding to 
the decree-holder, ean ae 
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Heid, that such a notice was sufficient compliance within the requirements. 
of O. 21, r. 22, and that no question of jurisdiction arose even if the 
facts subsequently showed that the person was not a minor but a major and 
that the issuing of the notice might amount to an irregularity. 


Tanguinrt Jagannadham v. Seshagiri Rao, (1916) 20 M.L.T. 479 and 
Rajagopala Aiyar v. Ramanujachariar, (1923) 46 M.L.J. 104: 1.L.R. 47 Mad. 
288 (F.B.), distinguished. 


: Appeal against the order of the Court of the Silone 
Judge, Chingle put, dated 16tt January, 1936 and: made in M. 
P. No. 100 of 1935 in E.P. No. 120 of 1934 in O. S. No. 10 
of 1930. 

Srintvasaraghavan and Thiyagarajan for Appellant. 

E. R. Krishnan for Respondents. 


The judgment of the Court was delivered by 

King, J.—This is an appeal against an order of the learned 
Subordinate Judge of Chingleput refusing to set aside a sale 
under O: 21, r. 90 of the Civil Procedure Code. The appel- 
lant was the second judgment-debtor, the son of the first 
judgment-debtor. Notice of the execution petition was taken 
out to him as a minor represented by his father the first judg- 
ment-debtor as his guardian. At that time, it is now conceded, 
he was actually a-major but that fact was not known to the 
Court nor according to its finding, to the decree-holder. . The 
contention of the appellant before the learned SubordinateJudge 
and again before us was that inasmuch as no notice was issued 
to him in his capacity as a major, the sale was altogether null 
and void. In support of this contention, the learned Advocate 
for the appellant has relied upon two rulings of this High Court 
reported in Tanguturi Jagannadham v. Seshagiri Rao) and 
Rajagopala Aiyar v. Ramanujachariar2. The firs: case is 
one in which there was only a single judgment-debtor. Even 
there all that was decided was that the judgment-debtor could 
take as his cause of acticn for suit to setaside a sale, the fact 
that no notice had been served upon him as a major. The 
learned Judges who decided the case went on to point out that 
there would be a good defence open in such a suit if the 
defendant could show that the plaintiff, although he had not 
received formal notice as major, was actually aware of the 
existence of the execution proceedings and could have inter- 
vened to prevent the sale and deliberately refused to do so. 








1. (1916) 20 M.L.T. 479. 
2. (1923) 46 M.L.J. 104: LL.R. 47 Mad. 288 (F.B.). 
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It is obvious that if such a defence were open it is impossible 
to maintain in all its rigour the proposition of law that the 
issue of notice to a major as if he were a minor is necessarily 
fatal to further proceedings in execution. In the second case 
in Rajagopala Atyar v. Ramatnwjachariar}, there were two 
separate defendants, the first and the third. It is clearly stated 
that no notice of any kind was issued to the third defendant. 
It was therefore held that the Court had refused to carry out 
the plain duty imposed upon it by O. 21, r. 22 and had no 
jurisdiction to conduct the sale subsequently. To us there 
seems to be very clear distinction between a case in which no 
notice is issued at all toa particular defendant and a case in 
which notice is issued to him as if he were still a minor, the 
reason for issuing such notice being that both the decree-holder 
and the Court were unaware of the true age of the defendant. 
We think that to issue such a notice is a sufficient compliance 
with the requirements of O. 21, r. 22, Civil Procedure Code 
and that no question of jurisdiction arises though if the facts 
subsequently show that the defendant was not a minor but a, 
major and the issuing of the notice might amount to an 
irregularity. 

The question then arises whether the occurrence of such an 
irregularity has resulted in the present case in substantial loss 
to the appellant. The learned Subordinate Judge has held that 
there is no substantial loss at all. This part of the case has 
not been very seriously pressed before us. It is true that 
witnesses have appeared who estimate the value of the pro- 
perty at many times the price which it fetched, but there are 
no title deeds or other documents relating to the property 
itself; nor was any person called who was prepared there and 
then to buy the property at the value which he put upon it. 
Even however if it be asserted that the price fetched was a 
low one, the appellant has still failed to prove that the omission 
to issue special notice to himself as major has brought about 
this result. Throughout his evidence there is no hint of any 
special measures which he would have undertaken had he 
received this formal notice. The learned Subordinate Judge 
believes, and we see no reason to differ from him, that the 
appellant was all along aware of the execution proceedings and 





1. (1923) 46 M.L.J. 104: LL.R. 47 Mad. 288 (F.B.). 
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that he has been eeibeeiey put forward i by his father to’ file 
this petition. Sale 


In the result we see no reason at all to differ from, the 
order of the learned, ‘Subordinate Judge and we dismiss the, 
appeal with costs. 


RO wee Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE.AT MADRAS., 
[Ordinary Original Civil Jurisdiction.] ta 
PRESENT :—MR. JUSTICE GENTLE. 


Chidambaram, minor represented by his | . E a“ l 
maternal grandfather Natesa Mudaliar ; 


_ as his next friend ~.. Applicant* i 
v. me es 
Nataraja Mudaliar and others _ .. Respondents. | 


Civil Procedure Code (V of 1908), O. 39, r. 7—Suit—Petition for leave to 
sue in forma pauperis—A pplication tnder O. 39, r. 7, Cwi Procedure Code 
(F of 1908)—W kether maintaingble. 

In a suit by the applicant leave to sue in forma pauperis was espinal tee 
by him and before such leave was obtained an application for appointment of 
a Commissioner for taking an inventory of movable properties in the suit 
was filed and the question arose whether there was a suit pending at all inas- 
much as the right of the applicant to apply only existed under O. 39, r. 7, 
Civil Procedure Code, which implied the existence of a suit and of parties 
ranged on either side, 

Held, that fo'lowing Skaery: Orde, (1879) L.R. 6 LA, 126° LL.R. 2 AH. 
241 (P.C.), wbicb held- that on the presentation of a petition, for leave to sue 
in forma pauperis the suit should be deemed to have been instituted on that 
date and therefore parties should-be existing, the parties-being those persons 
cited in the copy of the plaint filed along with the petition,- the ‘application 
for a Commissioner to take inventory of movables was properly made- within 
the meaning of the r 7 of O. 39, Civil Procedure Code. i 


A. B. Nambiar for Applicant. 


. The Court made the following 


Orper.—In this application the applicants desi that. an 
order may- be made for the appointment of.a Commissioner for 
the taking of an inventory of the movable properties at -pre- 
mises No..15, Kuppumuthu Street, Triplicane, Madras: I am 
satisfied on: the merits that the applicant is entitled to. the 


bc 


i 





pa E E T S 


“* Application Nos. 30 and 49 of DBn in ~. [fth January, 1938. 
C.S. No. 97 of 198- -~ i be sag ft 
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appointment of sucha Commissioner. This application is made 
after the filing of a petition for leave to sue in forma pauperis 
and before leave has been granted as prayed for in that petition. 
The question is whether there is a suit pending inasmuch as the 
right of the applicant to apply for the appointment of a 
Commissioner arises under O. 39, r. 7, Civil Procedure Code, in 
which the following words appear: 

“The Court may on the application of any party toa suit, . ..... 
make an order.” 
` I£ there is no suit, then there can be no parties and if there 
are no parties to a suit, this Court is unable to make an order 
appointing a Commissioner. This same matter came on before 
me in Application No. 1849 of 1937 and upon the arguments 
and authorities then placed before me, I came to the conclusion 
that the parties in a contemplated pauper suit whose petition to 
have their suit admitted under the provisions of O. 33, Civil 
Procedure Code, were not entitled to the relief of appointment 
of a Commissioner or receiver inasmuch as no suit was in exist- 
ence unless and until the petition to be admitted as a pauper 
was granted. In the application I have just mentioned, my 
attention was not directed to a decision of the Privy Council 
reported in Skinner v. Ordel. In that case, their Lordships of 
the Privy Council discussed at length the date when a pauper 
suit commences, and at page 136 the following conclusion is 
expressed : 

“In their view the petition to sue asa pauper became a plaint, and 
under this statute the suit must be deemed to be instituted when that applica- 
tion was filed.” 

The statute referred to is the Statute of Limitations, Act 
LX of 1871, cl. 4. Had my attention been drawn in the previ- 
ous application, to this authority of the Privy Council, my 
view would have been different from that expressed therein. In 
my view, on the authority of the above decision, on the presen- 
tation of the petition to sue as a pauper, the suit is to be deem- 
ed to have been instituted, and therefore there must be parties, 
the parties being those persons cited in the copy of the plaint 
filed with the petition. I therefore desire to reconsider the 
decision in Application No. 1849 of 1937. There will be an 
order for the appointment of a Commissioner to take an inven- 
tory of the movable property consisting of jewellery, cash, 





1. (1879) L.R. 6I.A. 126: LL.R.2 All. 241 (P.C). 
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silverware, and other items in the possession of the sècond 
defendant, Amirthammal, and to be found in premises No. 15, 
Kuppumuthu Street, Triplicane, Madras. This appointment 
will be conditional upon Mr. A. B. Nambiar undertaking to me 
to pay into Court by the 15th January, 1938, the sum of Rs. 50 
in respect of the remuneration.of the Commissioner. Mr. M.V. 
Ganapathi, an Advocate of this Court, is appointed the Commis- 

sioner. This order can be drawn up and issued forthwith. 
K. C. — Petition alowed. 
PRIVY COUNCIL. 

[On appeal from the High Court of Judicature at Lahore. ] 


PRESENT :—Lorp WRIGHT, Lorn Romer, Lorp PORTER, 
Sr SHADI LAL AND SIR GEORGE RANKIN. 


Srimati Premila Devi and others .. Appellants* 
v. 
The Peoples Bank of Northern India, 
Limited (in liquidation) .. Respondents. 


Company—S cheme of arrangement sanctioned by Court—Shores porily 
patd.wp—Proviston wn scheme for dates for payment of remaining calls— 
Resolution of dwectors altering dates for payment—Whether ultra vires— 
Non-payment of calls by substituted dates—Forfeiture of shares—Whether 
vakid— Subsequent winding up of company—Whether owners of forfeited 
shares to be included om hist of contributories 

A scheme of arrangement drawn up in respect of a company and confirm- 
ed by the Court becomes thereupon binding upon the company, its credi- 
tors, and its shareholders, and it can consequently only be varied by order 
of the-Court and after the terms of the proposed:variation have been approv- 
ed at meetings respectively of the creditors and the shareholders. 
Accordingly, if the company or its directors purport to alter the dates by 
which under a scheme as sanctioned certain calls in respect of shares are to 
be paid, that alteration is invalid, and any forfeiture of the shares for non- 
payment of the calls on the substituted dates is wira vires, and will be 
inoperative to prévent the holders of those shares from being included in the 
list of contributories on a subsequent winding up of the company, i 

„In the matter of the forfeiture of shares, technicalities must be strictly 
observed, for, since the forfeiture of shares may result in the permanent 
reduction of the capital of a company, it is not merely the person whose 
shares are being-forfeited who is entitled to insist on the strict fulfilment of 
the conditions prescribed for forfeiture, The escape by those whose shares 
have been forfeited of liability for that part of them which has not been 
called up is a matter of vitalimportance to creditors. While the latter are 
accordingly entitled to see that the power of forfeiting shares is exercised 
strictly, yet no waiver by them of their rights can confer upon the company 
or its directors a power of forfeiture which they did not possess. 








* P, C. Appeal No. 84 of 1937. ‘ 17th October, 1938. 
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To render valid au act of the directors of a company which is ultra vires, 
the acquiescence of the shareholders must be of the same extent as the con- 
sent which would have given validity from the first, namely, the acquiescence 
ofeach and every member of the company. There can be no ratification 
without an intention to ratify and there canbe no intention to ratify an 
illegal act without knowledge of the illegality. 


Decision of the Lahore High Court affirmed. 


Consolidated appeals from a decision of the High Court, 
Lahore (Young, C.J. and Munroe, J.) dated 16th March, 
1936, given in an application to the Court by the Official 
Liquidator. 

J. M. Fringle for Appellants.—The directors were entirely 
within their rights in forfeiting the shares, since the appellants were 
defaulters with regard to calls under the amended scheme of ar- 
rangement. It is to be noticed that on 18th January, 1933, the in- 
stalments payable on 1st July, 1932, and ist January, 1933, were in 
arrear, so that the directors could there and then have validly for- 
feited the shares. Any deviation from the amended scheme made 
by the directors was within their imphed authority. Further the 
forfeitures were ratified by creditors and shareholders at various 
meetings, and the ratification can be implied from the fact that 
balance sheets before those meetings, and directors’ reports, showed 
the forfeitures which had been effected. That ratification cures the 
defect if the forfeitures were in the first place ultra vires. 


Lionel Cohen, K.C. and W. Wallach to: Respondents.— The 
resolution of 18th January, 1933, was ultra vires, and the conse- 
quent forfeitures were clearly invalid as against the liquidator of the 
bank. The resolution purported to alter the terms of the amended 
scheme, but the scheme had been sanctioned by the Court; its terms 
were consequently not open to alteration by the directors, who 
could have no power to order payment of instalments in respect 
of the shares by dates other than those fixed in the scheme. The 
forfeitures being invalid for these reasons, they could not be made 
valid by any ratification of creditors or shareholders. 

17th October, 1938. Their Lordships’ judgment was 
delivered by 


Lorp Romer.—These are three consolidated appeals from 
the order of the High Court of Judicature at Lahore dated the 
10th March, 1936, made upon an application by the Official 
Liquidator of the respondents, the Peoples Bank of Northern 
India, Limited. The question to be determined is whether the 
appellants should be placed upon the list of contributories not- 
withstanding the fact that in the year 1933 the directors of the 
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Bank purported to forfeit the appellants’ shares, and removed 
the appellants’ names from the register of members in respect 
thereof. 


The Bank was incorporated in the year 1925 under the 
Indian Companies Act with a capitalof 50 lacs of rupees 
divided into 50,000 shares of Rs. 100 each. These shares, all 
of which were issued, were called “A” shares. In the year 
1926 the capital was increased by another 50,000 shares 
of Rs. 100 each, of which 25,000, called “B” shares, were then 
issued. In 1929 some of the remaining 25,000 shares were 
issued and were called “C” shares, but with these the present 
appeals are not concerned. On the issue of the “A” and “B” 
shares, Rs. 50 per share had been called up. 


Of the articles of association of the Bank (before they 
were amended in manner hereinafter stated) those that are 
material for the present purpose were as follows :— 


“Article A.—Notice requiring payment of arrears.— Whenever any call, 
or instalment of a call, payable by any member shall not have been paid on 
the appointed day, the Company may at any time thereafter during such time 
as such call or instalment shall remain unpaid, send a notice requiring pay- 
ment by such further day, and at such place or places where the calls of the 
Company are usually made payable, of such calls or instalments, in arrear, 
with interest thereon, at the rate of 9 per cent. per annum from the day on 
which such call or instalment ought to have been paid, and such notice shall 
atate, that in the event of non-payment at the time and place appointed of 
the arrear incurred and interest thereon, together with such expenses (if any) 
as may be incurred in and about the collection or recovery of such call or 
instalment and interest or any of them, the share in respect of which such call 
was made will be forfeited without further notice. 

“ Article 35.—If such notice be not complied with, the share may be for- 
feited.—If the requisitions of any notice given pursuant to clause 34, shall 
not be complied with, any share inrespect of which such notice shall have 
been given may, without further notice at any time thereafter, unless pay- 
ment of all calls, interest and expenses, due in respect thereof has been 
made, be forfeited by a resolution of the Directors to that effect. 


“Article 6,—Forfeited shares io become property of the Company.—Any 
shares forfeited under these Articles shall be deemed to be the property of 
the Company, and may be sold or re-allotted or otherwise disposed of, in such 
manner as the Directors shall approve. 


' u Article 37.—Forfeiiure may be remitied.—Until any share so forfeited 
shall be sold, re-allotted or otherwise disposed of, the forfeiture thereof 
may, at the discretion and by a resolution of the Directors, be remitted on 
such terms as the Board may in their discretion think fit. 

“ Article 40.—Calls to be made at the discretion of Directors.—All calls in 
respect of shares shall be made at the discretion of the Directors and shall 
be payable to the person or persons and at the time and place or places 
appointed by them.” 
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“Article 44.—Interesi on calls in arrears.—lf the call or instalment ofa 
call payable in respect of any share isnot paid by the day appointed for 
payment thereof the holder for the time being of such share shall be liable to 
pay interest for the same at the rate of Rs. 9 percent. per annum from the 
day appointed for payment thereof to the time of actual payment. 

“Article 45 —Power to receive in advance moneys uncalled —The Direc- 
tors may, if they shall think ft, receive from any member willing to advance 
the same, all or any part of the moneys for the time being remaining uncalled 
on his share beyond the calls then actually made, and in case they shall so 
think fit they shall pay dividend upon the moneys so paid in advance or upon 
so much thereof as shall from time to time remain in advance of the calls 
then made upon the share, in respect of which such advance has been made, 
in addition to the dividend payable on such part of the Capital as is actually 
called and paid up. 


“ Article 46 —Power to pay interest on advance tn lieu of devidend.—If 
the Directors shall see fit to receive in advance any such moneys, aforesaid, 
they may pay interest upon the same, or upon so much thereof as shall from 
time to time remain in advance of the calls, at such rate not exceeding 6 per 
cent. per annum as they shall think fit, such interest to be in lieu of the divi- 
dend provided by the preceding clause upon such moneys so paid in advance.” 


On the 29th September, 1931. the Bank suspended pay- 
ment. Shortly afterwards a scheme of arrangement between 
the Bank, its creditors and shareholders, was prepared, and, 
after being approved in the usual way at meetings of the credi- 
tors and shareholders was duly sanctioned by the Court under 
S. 153 of the Indian Companies Act upon the 22nd December, 
1931. The details of that scheme are not relevant to these 
appeals. But by the 25th July, 1932, it had become evident 
that the scheme was not likely to attain the end which its pro- 
moters had in view, namely, the successful resuscitation of the 
business of the Bank, and accordingly on the last-mentioned date 
an amended scheme of arrangement was brought before the Court. 
In the meantime the directors had by resolution dated the 15th 
March, 1932, made acallof Rs. 20 in respect of the “A” and 
“B” shares, of which Rs. 10 was to be paid onorbefore the 30th 
April, 1932, and Rs. 10 on or before the 20th May, 1932. The 
amended scheme was in due course submitted to meetings of 
the creditors and shareholders respectively, and having been 
approved by them was sanctioned by the Court on the 15th 
November, 1932. 

The only provisions of this scheme that are relevant to the 
present appeals are those contained in cl. 6, which so far as 
material is in these terms :— 


“6. That for the purposes of the revival of the Bank it be distinctly laid 
down that further calls on capital of ‘A’ and ‘B’ class shares of which Rs. 50 
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and 25 lacs have been respectively subscribed will not exceed 25 per cent., 20 
per cent. having been already called; thus leaving only a further call of 5 per 
cent. to be made. This 25 per cent. call will be redistributed into 5 calls of 
5 per cent. each payable every half year starting from Ist July, 1932.” 


This clause is not expressed as clearly as it might have 
been, but their Lordships entertain no doubt as to its meaning. 
Before the month of March, 1932, Rs. 50 had been called up 
on each of the “A” and “B” shares. On the 15th of that 
month, a further Rs. 20 had been called up as already stated. 
The clause provided that for the purpose of the revival of the 
Bank—that is, for the purpose of the scheme—a further call of 
Rs. 5 should be made in respect of such shares and no more. 
Had the clause stopped there, the dates for payment of the 
Rs. 20 call would have been those already fixed by the directors, 
namely, as to Rs. 10 thereof the 30th April, 1932, and as to the 
remaining Rs. 10 the 20th May, 1932. The furth:r call of Rs. 5 
would have become payable on such date as might be fixed by 
the directors when making the call under Art. 40. But the 
clause went on to fix the dates on which both the Rs. 20 call 
already made and the Rs. 5 to be made thereafter should be 
paid. The whole 25 per cent. was “redistributed” and was to 
be paid in five instalments of 5 per cent. each payable on the 
Ist July, 1932, the 1st January, 1933, the 1st July, 1933, the 
Ist January, 1934, and the Ist July, 1934. It only remained 
for the directors to pass a resolution making the further call of 


-Rs. 5 under Art. 40, and such call would by virtue of the 


scheme become payable on the Ist July, 1934. No further 
resolution was necessary in respect of the Rs. 20. In the 
words of cl. 6, it had “already been called.” The resolution 
of the 15th March, 1932, therefore, remained unaffected except 
that the dates for the payment of the Rs. 20 were altered. 

It is to be observed that one effect of the amended scheme 
when it came into operation on the 15th November, 1932, was 
to make the instalment payable on the Ist July, 1932, a call in 
arrear. Another effect was that “A” and “B” shareholders 
who had punctually paid the call made on the 15th March, 1932, 
were probably entitled to be treated as having paid moneys on 
their shares in advance of calls within the meaning of Arts. 45 
and 46. These circumstances no doubt introduced some com- 
plication into the matter. But it was nothing compared to the 
complications introduced by the subsequent proceedings of the 
directors to which attention must now be called. Qn the 18th 
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January, 1933, they held a board meeting. Their Lordships 
regret to say that the record of proceedings supplied to them on 
these appeals would seem to have been prepared with the view 
of making the discovery of any particular document as labori- 
ous a task as possible. But a diligent search (for no assist- 
ance will be obtained from the index of reference), will reveal 
a minute of this board meeting. According to this minute the 
directors, after referring to cl. 6 of the scheme, and recording 
the fact that many shareholders had made default in payment 
of the '10 per cent. calls made in the preceding Match in whole 
or in part, passed the following resolutions :— 


“ (a) That the remaining call of 5 percent. on ‘A’ and ‘B’ shares as 
provided for incl. 6 of the Annexure A be made now under Art. 34 payable 
on or before the 26th February, 1933, and that these shareholders who are 
partly or wholly in default of already outstanding calls should be called upon 
under Art. 35 to pay up the arrears due with interest at 9 per cent. per 
annum calculated from due dates to 3lst January, 1933; at the registered 
office of the company at Lahore, Bharat Buildings, on or before the 26th day 
of February, 1933, in office hours, and that notices to this effect as required 
by Arts. 34 and 35 respectively be served on all ‘A’ and ‘B’ shareholders and 
also on the defaulters, intimating to the latter, that is, defaulters at the same 
time that in the event of non-payment at the time and place appointed all the 
arrears incurred and interest thereon together with such expenses (if any) as 
may be incurred in and about the coilection or recovery of such calls and 
interest or any other, the share in respect of which such calls were 
made will be forfeited without further notice; and thata meeting of tbe 
Board will be held on 27th February, 1933, to effect forfeiture of the defaul- 
ters of the two 10 per cent. calls and the 5 per cent. callorany of them; and 
that to the defaulters who pay upat least5 per cent. on accountof three 
calls (two of 10 per cent. each of 15th March, 1932, and one of 5 per cent. of 
18th January, 1933), made before the 26th February, 1933, as an instalment 
under cL 6 of the revised scheme. 


“(b) A compromise under Art. 37 be offered to those shareholders who 
accept the following terms in regard to the amounts due on account of three 
calls totalling 25 per cent. and interest due up to 31st January, 1933, in terms 
of cl. Gof the Annexure A and but having paid 5 per cent. as per terms of 
compromise proposed before the 26th February, 1933, and agreeing to pay the 
remaining 20 per cent. of calls and interest due as above cited :— ' 

“ 5} per cent. on all shares held by him on or before 15th June, 1933. 
“ 5t per cent. on all shares held by him on or before 15th December, 
1933. 
“ 5¢ per cent. on all shares held by him on or before 15th June, 1934, 
“ 5 per cent. on all shares held by him on or before 15th December, 
1934, 
at the Head Office of the Bank between office hours on working days and 
further agreeing that in the event of making a default in any of the instal- 
ments as fixed here above, the Banks Board could take the action as provided 
for in Arts. 34, 35 and 36 of the Banks Articles of Association.” i 
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These resolutions betray a complete misappreciation on the 
part of the directors of cl. 6 of the scheme. They had no right 
whatsoever to-make the remaining call of 5 per cent. payable on 
or before the 26th February, 1933. It is moreover, quite 
apparent that in passing this resolution they treated the clause 
as in no way affecting the dates originally fixed for payment of 
the 20 per cent. call made in March, 1932, and that they 
were requiring payment of the whole of this call (so far as not 
already paid) on or before the 26th Februaiy, 1933. This 
again theyhad no right to do. The most that they could have 
done in respect of this 20 per cent. calf was to send a notice 
under Art. 34 requiring payment by the 26th February, 1933, 
of the two instalments of 5 per cent. payable on the Ist July, 
1932, and the 1st January, 1933, with interest at 9 per cent. per 
annum from those dates respectively, with an intimation that 
the shares would be forfeited in default of payment of such 
instalments, interest and expenses as mentioned in the article. 
It would also have been within the competence of the directors 
after any such forfeiture to offer a compromise under Art. 37 
to those members who had paid 5 per cent. before the 26th 
February, 1933. But they would have had no conceivable right 
to make it a term of such compromise that the instalments that 
were payable under the scheme on the 1st July, 1933, the 1st 
January, 1934, and the Ist July, 1934, should be paid on any 
other dates. 


It is perhaps understandable that the directors should have 
failed to appreciate the true effect of cl. 6 of the scheme and 
have thought that it in no way altered the dates for payment of 
the 20 per cent. call made in March, 1933. What is not so 
understandable is that, entertaining the views they did as to the 
meaning of the clause they should at the same meeting have 
passed the following resolution :— 


“ Resolved that the following sub-clauses be added to Art. 46 (by two 
extraordinary general meetings). 


“ That such shareholders who had paid the 20 per cent. of two calls 10 
per cent. each payable on 30th April, 1932, and 20th May, 1932), before the 
18th January, 1933, shall be paid interest at the rate of 6 per cent. per annum 
from date of payment up to 31st January, 1933, and thereafter interest will 
run on the non-adjusted balance ont of the remaining 15 per cent. as per cl. 3 
hereof at the rate of 6 per cent. per annum under Art, 46 treating the balances 
at any time as an advance, 
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Art. 46 was subsequently amended in accordance with this 
resolution. What may be the meaning of the words “non- 
adjusted balance out of the remaining 15 per cent. as per cl. 3” 
their Lordships are quite unable to determine. But it is plain 
that interest could only be allowed to the shareholders who had 
already paid the two calls of 10 per cent. if those calls were in 
truth payable on the Ist July, 1932, the 1st January, 1933, the 
Ist July, 1933, and the ist January, 1934, instead of on the 
30th April, 1932, and the 20th May, 1932; thatis to say, if the 
dates originally fixed for payment had been altered by the 
scheme. The calls would not otherwise have been paid in 
advance. But, however this may be, the directors on the 23rd 
January, 1933, sent to the holders of the “A” and “B” shares a 
notice of the further call of 5 per cent. to be paid on or before 
the 26th February, 1933, stating that, in default of payment on 
or before that date of this further call and of the two previous 
calls of 10 per cent. each (which they described as payable on 
the 30th April and the 20th May, 1932, respectively), with 
interest on such two previous calls at 9 per cent. per annum 


from the date of the calls to the 31st January, 1933, the shares ' 


would be forfeited without any further notice. It was also 
stated that shares could be restored after forfeiture on the basis 
of the compromise mentioned in resolution (b) passed on the 
18th January, 1933. A draft copy of the compromise was 
enclosed with each notice. 


l On the 25th March, 1933, another board meeting was held, 
By resolutions passed at this meeting the shares of such share- 
holders (including several of the present appellants) as had 
neither made any payment in pursuance of the notice nor 
accepted the terms of the compromise were forfeited. The 
shares of those members (including the remaining appellants) 
who had paid 5 per cent. on or before the 25th March, 1933, 
and had accepted the compromise were nol forfeited at this 
time. But later on default was made by them in paying the 
instalment of 51 per cent. payable under the compromise on the 
15th June, 1933, and by the 11th November, 1933, the shares 
of all the appellants had been forfeited by the directors. 


On the 22nd May, 1935, an order was made for the 

winding up of the Bank, the Official Liquidator being appointed 

the liquidator. By this time the names of all the appellants had 
14 
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been removed from the register of members in respect of the 
shares which the directors had purported to forfeit. In the 
cases where the ditectors had been able to sell the shares the 
purchasers’ names had been entered on the register. The 
Official Liquidator,’ however, inserted the names of all the 
appellants in the list of contributories, contending that their 
shares had not been validly forfeited and that their names had 
been improperly removed from the register. In order to have 
it determined whether this contention was well founded ‘he 
applied to a Judge of the High Court of Judicature at Lahore 
to have the list of contributories settled by the Court. The 
question of principle involved was in due course referred by the 
learned Judge to a Division Bench consisting of the Chief 
Justice and Munroe, J., and they delivered their judgment on 
the 16th March, 1936. They held in effect that the resolutions 
of the directors of the 18th January, 1933, were inconsistent 
with cl. 6 of the amended scheme and that the forfeiture of the 
appellants’ shares were ultra vires the Bank and of no effect. 
They rejected the contention of the appellants that the action 


` of the directors had been ratified by the creditors and share- 


holders, holding that such ratification even if proved could not 
validate an wlira vires transaction. But they further held that 
there was no such ratification in fact. They accordingly 
accepted the application of the Official Liquidator and 
ordered the rectification of the register of members so as to 
include the names of the appellants and others in the like posi- 
tion and settled their names upon the list of contributories. 
From that decision the appellants, having obtained the necessary 
leave, now appeal to His Majesty in Council. 
_In their Lordships’ opinion, the learned Judges of the 
Division Bench came to a right conclusion. f 
Upon confirmation by the Court of the amended scheme of 
arrangement that scheme became, by virtue of S. 153 of the 
Indian Companies Act, binding upon the creditors, the share- 
holders and the Bank alike. Its terms could thereafter only be 
varied by order of the Court after the variation had been 
approved at meetings of the creditors and shareholders. It was 
not, therefore, possible for the Bank or its directors or share- 
holders whether by resolution or ratification or otherwise to 
alter the dates fixed by cl. 6 of the scheme for payment of the 
20 per cent. called up in March, 1932, or the 5 per cent. called 
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up on the 18th January, 1933. It necessarily follows that the 
resolution of the directors on the latter date requiring the 
whole 25 per cent. to be paid with interest on or before the 
26th February, 1933, was an attempt on their part to do some- 
thing that was ultra vires the Bank. 


The offer to the shareholders of the compromise was 
equally beyond the powers of the Bank or its directors. For 
apart from the fact that the powers conferred upon the direc- 
tors by Art. 37 only arise after the share has been forfeited, 
neither the Bank nor its directors could vary the scheme under 
the guise of a compromise with a shareholder. 

The resolutions (a) and (b) of the 18th January, 1933, 
except in so far as they made the call of 5 per cent., and the 
purported forfeitures of the appellants’ shares that followed 
upon them were, therefore, inorerative and void. 


It was said on behaJ‘ „he appellants that, inasmuch as 
on the 18th January, J’ , the two instalments payable on 
the Ist July, 1932, and: ¿ 1st January, 1933, were in arrear, 
the Bank through its directors could have validly forfeited the 
appellants’ shares. This is true. But it is plain from the 
terms of the resolutions of the 18th January, 1933, and of the 
notice sent to the shareholders on the 23rd January, 1933, 
and of the resolution of the 25th March, 1933, that the 
shares forfeited on this last date were being forfeited for 
default in payment of the 25 per cent. by the 26th February, 
1933. This latter resolution was in these terms :— 


“The shareholders in respect of the following ‘A’ and ‘B’ class shares 
having made default in respect of calls of 25 per cent., 20 per cent. having 
been called on 15th March, 1932, and 5 per cent.‘on 18th January, 1933, and 
having neither offered any compromise as allowed by the General Board 
Resolution No. 2 dated 18th January, 1933, nor having made any payment in 
terms thereof, it is hereby resolved that these shares be and are for- 
felted. . 2. . . 2 


It was further contended on behalf of the appellants that, 
inasmuch as the shares of those who had paid at least 5 per 
cent. by the 25th March, 1933, were not forfeited until later, 
and they were given further opportunities of availing them- 
selves of the compromise, the resolution just set out should be 
regarded as merely forfeiting the shares for non-payment of 
the 5 per cent. payable on the Ist July. 1932. This in their 
Lordships’ judgment is an impossible contention in view of the 
facts already detailed, Itis true that, had the shareholders 
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affected by the resolution paid the 5 per cent., their shares 
would not have heen forfeited at that time. They would have 
been given a further opportunity of paying. But from those 
who had paid nothing, the directors may well have thought 
that nothing was likely to be obtained in the future. Their 
shares were accordingly then and there forfeited; they were 
forfeited, however, for non-payment of the 25 per cent., and 
not merely for non-payment of the 5 per cent. . 

This may seem to be somewhat technical; but in the 
matter of the forfeiture of shares, technicalities must be strictly 
observed. And it is not, as is sometimes apt to be forgotten, 
merely the person whose shares are being forfeited who is 
entitled to insist upon the strict fulfilment of the conditions 
prescribed for forfeiture. For the ‘forfeiture of shares may 
result in a permanent reduction of the capital of a company. 
It will suffice to take the present case as an example. If the 
forfeitures are upheld the appellants remain liable, no doubt, 
for the whole 25 per cent. called up in March, 1932, and in 
January, 1933. But they will escape liability altogether in 
respect of the uncalled 25 per cent., and this is a matter that 
vitally affects the creditors. These creditors cannot be depriv- 
ed of their right to have this 25 per cent. made available for 
payment of their debts without due cause. 

The creditors are, therefore, entitled to see that the power 
of forfeiting shares is exercised strictly. Where the power 
ofa company to forfeit shares has arisen, the articles of 
association usually contain provisions as to the sending of 
notices and the like that may be regarded as being inserted 
merely for the protection of the shareholder affected. Such 
provisions may properly be regarded as being directory only 
and capable of being waived by the individual shareholder. 
But no waiver by him can confer upon the company or its 
directors a power of forfeiture that they do not possess, as 
for example, a power to forfeit shares for non-payment of 
calls that are not yet due. 

It was, however, strenuously contended on behalf of the 
appellants both before the High Court and before their Lord- 
ships that the forfeitures in question had been ratified by the 
whole body of creditors and shareholders. Such ratification, 
it was said, was to be implied fromthe fact that various balance 
sheets with reports thereon of the directors showing that the 
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shares in question had been forfeited had been issued to the 
shareholders; that the forfeiture of the shares had also been 
mentioned and discussed at meetings both of creditors and 
shareholders; and “that no creditor or shareholder had ever 
challenged the validity of the forfeitures. 

In view, however, of the binding character of the scheme 
sanctioned by the Court, no variation of or departure from 
that scheme could be validated by the mere acquiescence of the 
shareholders and creditors, as has already been pointed out in 
an earlier part of their Lordships judgment. But even if it 
be assumed that the forfeitures could be made valid by 
ratification, there is no evidence to which their Lordships’ 
attention has been called to justify the conclusion that such 
ratification was in fact given. As was said by Lord Chelms- 
ford in Spackman v. Evans! : 

“To render valid an -~ f the directors of a company which is wira 
vires, the acquiesc. ue shareholders must } che same extent as 
the consent which would nave given validity fr «e first, namely, the ac- 
quiescence of each and every member of the cor ay. Of course this acquies- 


cence cannot be presumed unless knowledge of tae transaction can be brought 
home to every one of the remaining shareholders.” 


By knowledge of the transaction Lord Chelmsford clearly 
meant knowledge of the invalidity of the transaction. Lord 
Cranworth in the same case said this (p. 194) :— 


“Looking to all which was thus done, I should certainly hold that the 
conduct of the continuing shareholders amounted to a ratification of the 
illegal or irregular acts of the directors, provided it be clear that the share- 
holders knew that they were illegal or irregular... .” g 
Much to the same effect was said by Sir Barnes Peacock 
in delivering the judgment of this Board in the case of Irvine 
v. Union Bank of Australia’: 


“Their Lordships think that it would be competent for a majority of the 
shareholders present. . . . atan extraordinary meeting convened for 
that object, and of which object due notice had been given, to ratify an act 
previously done by the directors in excess of their authority; and they are not 
prepared to say thatifa report had been circulated before a half-yearly 
meeting distinctly giving notice that the directors had done an act in excess 
of their authority, and that the meeting would be asked by confirming the 
report to ratify the act, this might not be sufficient notice to bring the ratifi- 
cation within the competency of the majority of the shareholders present at 
the half-yearly meeting.” 

There can in truth be no ratification without an intention 
to ratify, and there can be no intention to ratify an illegal act 








1. (1868) 3 H.L. 171 at 234. 2. (1877) 2 A. C. 366 at 375. 
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without knowledge of the illegality. In the present case there 
is nothing whatsoever to show that in the balance sheets or 
reports or at any meeting, the attention of the creditors or 
shareholders was called to any illegality or irregularity in the 
forfeitures of the shares, or that at any material time they had 
any knowledge of any such illegality or irregularity. Least 
of all were they told that they were being invited by their 
silence or otherwise to ratify the forfeitures that had taken 
place. It was on these grounds that the plea of ratification 
was rejected, and in their Lordships’ opinion was rightly 
rejected, by the learned Judges of the High Court. 

A belated attempt was made by Mr. Pringle on behalf of 
some of the appellants to show that their shares had been for- 
feited not for default in payment of the calls of 25 per cent. 
made in March, 1932, and January, 1933, but for default in 
payment of the calls of 50 per cent. made on the original allot- 
ment of the “A” and “B” shares. But no such contention was 
put forward in the High Court or in the printed case for the 
appellants. ' The contention is indeed in flat contradiction of 
some of the statements made in the case. In these circumstances 
it is far toolate to advance any such contention now. 


It only remains to mention one other matter. It is said 
by the appellants that the liquidator is attempting to charge 
them with interest on the unpaid calls and that the liability of 
the appellants as contributories is inconsistent with liability on 
themto pay such interest. Upon this question their Lordships 
express no opinion. The only question before them is whether 
the appellants have been rightly placed upon the list of contri- 
butories; and this question should, in their Lordships’ judg- 
ment, be answered in the affirmative. What the result of this 
may be is a question that will have to be determined hereafter 
n the course of the liquidation. I[t does not arise on this occa- 
sion. 

Their Lordships are of opinion for the reasons they have 
given that these appeals should be dismissed with costs, and 
they will humbly advise His Majesty accordingly. 

Solicitors for Appellants: Hy. S. L. Polak & Co. 

Solicitors for Respondents: Cardew, Smith & Ross. 

R.C.C. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT Mr. JUSTICE LAKSHMANA RAO. 
Sivagami Ammal and others .. Petitioners” (Accused) 
v. a 
Muthu Aiyar .. Respondent (Complainant). 
Child Marriage Restraint Act (XIX of 1929), S. 10—Case sunder— 


Transfer by District Magistrate to Sub-Divisional “Magistrate— Absence of 
enquiry—Legality of procedure. 


The transfer by District Magistrate of a case under the Child Marriage 
Restraint Act to a Sub-Divisional Magistrate for disposal according to law 
without himself making an enquiry under S. 202 of the Criminal Procedure 
Code is illegal. 


Mangal Rom v. Kalu, (1930) I.L R 12 Lah. 383 and The Crown v. Chand 
Mal, (1933) LL.R. 15 Lah. 63, referred to. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-Divisional Magistrate of Tuticorin in 
C.C. No. 49 of 1938 dated 23rd June, 1938. 


G. Gopalaswams for Petitioners. 

The Public Prosecutor on behalf of the Crown. 
Respondent not represented. 

The Court made the following 


Orper.—S. 10 of the Child Marriage Restraint Act 
(XIX of 1929) provides that a Court taking cognisance of an 
offence under that Act should either itself make an enquiry 
under S. 202 of the Code of Criminal Procedure or direct a 
Magistrate of the First Class Subordinate to it to make such 
enquiry and the transfer of the case to the Sub-Divisional 
Magistrate for disposal according to law without any such 
inquiry is illegal. (Vide Mangal Ram v. Kalu! and The Crown 
v. Chand Mall.) The complaini is therefore transferred back 
to the file of the District Magistrate of Tinnevelly for disposal 
according to law. 


K.C. —— Petition allowed. 





* Cri. R. C. No. 446 of 1938. 22nd September, 1938. 
Cri. R.P. No. 426 of 1938. 
1. (1930) LL.R. 12 Lah. 383. 2 (1933) LL.R. 15 Lak. 63. 


King, J. 
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IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 


PRESENT :——Mk. JusTICeE KING AND MR. JUSTICE KRISHNA- 
SWAMI ATYANGAR. 
Pabbati Venkata Reddi .. Appellant* (Petitioner) 
v. > 
Doredla Venkataratnam and Sons, 
represented’ by Doredla Satya- 
narayanamurthi and others .. Respondents (Respondents). 

Civil Procedure Code (V of 1908), Ss. 38 and 63—More than one decree- 
holder against the same properiy—Altiachment of property by more than ons 
Court—Applhcation of S. 63. 

S. 38 of the Civil Procedure Code is a general section dealing with 
execution and it contemplates only one decree-holder applying to execute only 
one decree and it lays down which 1s the proper Court to order execution. 
S. 63 deals with more complicated facts in which there are not only more 
decree-holders than one but the same property has been attached by more 
Courts than one. Where the facts come within definition of the situation as 
given by S. 63, it is obviously S. 63 which must be applied and S. 63, if the 
facts apply, cannot be controlled or governed by S. 38. 

Appeal against the order of the Court of the Subordinate 
Judge of Narasapur dated 6th July, 1935 and made in C. M. P. 
No. 1140 of 1934 (O.,S. No. 42 of 1926 on the file of the 
District Court, Kistna). ES 

V. Govindarajackari and N. Vasudeva Rao for Appellant. 

P. Satyanarayana Rao for Respondents. 

The judgment of the Court was delivered by 

King, J—This appeal raises a question of the interpreta- 
tion of S. 63 of the-Civil Procedure Code. The facts are that 
in exeeution of three decrees against the Same judgment-debtors 
the same property was attached. Two of the decree-holders one 
of whom is the present appellant, had their decrees transferred 
to the Sub-Court, Narsapur. The third decree-holder, who is the 
present first respondent, had his decree transferred to the 
District Munsif of Narsapur. Subsequently action was taken 
under S. 63 by which the proceedings before the District 
Munsiff of Narsapur were called up to the Subordinate Judge’ s 
Court. The decree-holder, whose decree had been thus galled 
up, that is to say, the first respondent, then applied to the 
learned Subordinate Judge to sell the attached property. The 
sale was duly held. Thereupon the present appellant filed an 
application under O. 21, r. 90, Civil Procedure Code, requesting 





* A. A. O. No. 486 of 1935. 30th August, 1938, 
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the Court to set aside the sale on two grounds (1) that it was 
vitiated by material irregularities, and (2) that the Subordinate 
Judge had no jurisdiction tohold the sale atall. Thisapplication 
was filed on the 23rd November, 1934, whereas the sale had 
‘been held on the 9th July. The application was therefore prima 
facie out of time and the learned Subordinate Judge has held 
that the appellant has not pleaded in sufficient detail any 
fraudulent actions on the part of the respondent which would 
enable him to rely upon S. 18 of the Limitation Act. The 
learned Judge has therefore held that the application under 
O. 21, r. 90 is barred by limitation. 

In appeal we have been asked to read into the applica- 
tion what is not obviously there, namely, an allegation that 
there has been fraudulent conduct on the part of the respondent 
which has prevented the appellant from having knowledge of 
the sale. We are unable to find any material which would 
form the basis for such an assertion and we think that the 
decision of the learned Subordinate Judge on the question of 
Hmitation is right: 

The main argument however in appeal was on the question 
of jurisdiction. It is contended that although it was necessary 
under S. 63 to bring the proceedings which were then pending 
-before the District Munsiff up to the Court of the Subordinate 
Judge, the Subordinate Judge has by virtue of S. 38 jurisdic- 
tion to execute only such decrees as have actually been trans- 
ferred by the Court of First Instance to his Court. The question 
then is whether S. 63 overrides S. 38 or not on the assumption 
that S. 63 contains within itself any clause conferring jurisdic- 
tion upon the Subordinate Judge. We think that on a common 
sense interpretation of the language of S. 63 this jurisdiction 
is certainly conferred. The language of S. 63 is: 


“ Where property not in the custody of any Court is under attachment in ` 


execution of decrees of more Coŭrts than one, the Court which shall receive 
«or realise such property and shall determine ahy claim thereto, shall be the 
Court of highest grade.” 

Tt is conceded for the appellant that in spite of the enact- 
ment of S. 63 the Subordinate Judge in this case would have 
had jurisdiction to hear and determine all claim petitions. To 
that extent therefore ‘it is conceded that S. 63-ovetrides S. 38. 


It is however argued that S? 63 does not give the Sub-Court ` 


any jurisdiction to sell the attached property except in execution 
15 ‘ 
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ol its own dedrees. It seems to us that this jurisdiction is 
necessarily included in the use of the word “realise”, “Realise 
such property” must obviously refer to bringing such property 
to sale. Nowhere in S. 63 is.there any restriction as to how 
and in what manner and in what petition the Court of highest 
grade should realise the property and inasmuch as it is already 
conceded that S. 63 overrides S. 38 with regard to claim 
petitions we are of opinion that it overrides S 38 in this matter: 
also. After all S. 38 is a general section dealing with execution. 
It contemplates only one decret-holder applying to execute only 
one decree and it lays down which is the proper Court to. order 
execution. S. 63 deals with more complicated facts in which: 
there are not only more decree-holders than one but the same 
property has been attached by more Courts than one. Where 
the facts come within the definition of the situation as given by 
S. 63 it is obviously S. 63 which must be applied and S. 63, if 
the facts apply, cannot. we think, be.controlled or governed by 
S. 38. We are of opinion therefore that the Subordinate Judge 
in this instance had jurisdiction to conduct the sale. 

The appeal must therefore fail on both points and is 
dismissed with costs. » l ae. l 

K. C. ~ Appeal, dismissed. 
IN THE HIGH COURT-OF JUDICATURE AT MADRAS.. 

PRESENT:-—MR. Justice “VARADACHARIAR AND MR 
Justice ABDUR RAHMAN. ' f i 
Kaza Parandbamayya ., Appellani* (Petttioner—3rd Judg- 

l ment-debtor) 





U. o, 

Surapaneni Veerayya and l 
others .. Respondents (Respondents 4 and 3 
; and nil, Decree-holder and 4th 

Judgment-debtor and nil): ` 

Civil Procedure Code (V of 1908), S. 47—Swit against brothers of a joint 
Hindu family for debt—Arbitration—Decree in terins—One of the defendants 
held liable and his share brought to sale—Exonerated defendants bringing an 
application questioning the sale to plaintiff—No locus standi for the application, 
Where the plaintiff had obtained a decree against the fourth defendant 
in the suit and defendants 2 and 3 bad contended that the plaintiff's claim 
related to a personal debt which defendant 4 as the son of the first defendant 
alone was liable for and that their interest in the joint family property would. 


ea ee aa 


*A A A.O. No. 134 of 1934. 5th October 1938. 
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not be liable and the case went to arbitration and a decree was passed in terms 
of the award holding that only one-third share in the joint family properties 
belonging to the fourth defendant would be liable for the debt and defen- 
dants 2 and 3 were exonerated, but an application was taken by the third 
defendant to question the bringing of the fourth defendant’s one-third share 
in the joint family properties to sale, 


Held, that the third defendant had no locus stands to bring in his applica- 
tion, as there were no proceedings taken against the third defendant and the 
sale against the fourth defendant had also become final. 


Chhotey Lal v. Ganpat Rat, (1934) LL.R. 57 All. 176 at 201 (F.B), 
followed, Š 


Appeal against the order of the District Court of Kistna 
at Masulipatam dated the 25th day of August, 1934 and made 
in A. S. No. 220 of 1933 preferred against the order of the 
Court of the District Munsiff of Gudivada, dated 16th 
September, 1933 and made in C. M P No 1916 of 1933 in 
O. S. No. 316 of 1929. 

P. Satyanarayana Rao for Appellant. 

A. Lakshmayya for Respondents 


The judgment of the Court was delivered by 

Varadachariar, J.—-This second appeal arises out of an 
application filed by the third defendant in the suit, objecting to 
the sale of certain properties at the instance of the plaintiff who 
had obtained a decree against the fourth defendant in the suit. 
The suit had been instituted against’ three defendants of whom 
the first defendant and the third defendant were the sons of the 
second defendant. As the first defendant died pending the suit 
his son the fourth defendant was added as his legal representa- 
tive. Defendants 2 and 3 contended that the debt incurred by 
the first defendant was a personal debt of his and that they and 
their interests in the joint family property could not be held 
liable therefor. The case went to arbitration and a decree passed 
in terms of the award held that only the one-third share which 
the fourth defendant (as the son of the first defendant) had in 
the joint family property was liable for the suit debt. Defen- 
dants 2 and 3 were exonerated. It is the attempt of the plaintiff 
to bring the fourth ‘defendant’s one-third share to sale that is 
now contested by the application under appeal ` 


‘At the outset, we would observe that the applicant has, in 
‘our opinion, no locus standi to present this application. Assuming 
for the sake of argument that for the purpose of S. 47, Civil 
Procedure Code, eycn.an exonerated defendant is a party to the 
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suit, the question still remains whether he has a locus standi to 
pray for particular reliefs. No proceedings are now sought to 
be taken against the third defendant or his interests in the 
family property. We have also been informed that proceedings 
taken on behalf of the fourth defendant to question the sale 
have failed and we presume that as against the fourth defendant 
the sale has become final. The mere fact that the petitioner is 
an undivided member of the coparcenary of which the fourth 
defendant is also a member will not suffice to give the petitioner 
a locus standi to maintain the present application (see the 
observations of Sulaiman, C. J., in Chhotey Lal v. Ganpat Rait). 


In these proceedings, the appellant has sought to bring in 
the question of the date of the confirmation order with a view 
to contend that the interim attachment before judgment made 
during the first defendant’s lifetime became wholly inoperative 
because no decree was passed during his lifetime. We have not 
been shown any warrant for this contention. Reference was 
made in this connection to the line of authorities in this Court 
dealing with the effect of attachment before judgment in 
personal actions against individual coparceners who happen to 
die before judgment. It seems to us that this line of authorities 
-has no bearing upon the question arising in the case. Nothing 
turned in those cases on the question whether there was only an 
interim attachment during the original defendant’s lifetime or 
also an order of confirmation. The point for decision in those 
cases related to the liability of the coparceners to whom the 
undivided share of the defendant coparcener survived on his 
death. The question of liability arose in those cases because 
under the Hindu Law no coparcener other than a male descen- 
dant will be liable for the personal debts of a deceased co- 
parcener when the latier’s share in, the joint family property 
survived to him, but an exception was made in cases where the 
share of the deceased had been effectively attached during his 
lifetime. No such question can arise in a case where the 
deceased coparcener has left a son, because the son’s share will 
be liable for the father’s debt notwithstanding that it might 
have come to him by survivorship or by birth and even in the 
absence of any attachment obtained during the father’s lifetime. 





“1. (4934) LLR. 57 All. 176 at 201 (F.B). ` 
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It accordingly seems to us immaterial in these proceedings that  Parandha- 
the frst defendant died before the decree was pronounced. The aa 


v. 1 

appeal fails and is dismissed with costs. ; Veerayya. 
7 * . V: = 

KC —_— Appeal dismissed. Varada a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KING. 


The Co-operative Society, Virapandy 
by its President, M. Palanichami 
Pillai l .. Appelani* (Defendant) 


YV. 


R. M. Lakshmanan Chettiar .. Respondent (Plaintif ). 


Madras Co-operative Societies Act (VI of 1932), S. 51, swb-Ss. (5) and Co-opera- 
(8)—Mortgage by a member to society giving a survey number—Award by tive Society, 
arbitrator—Subsequent atiachment of another survey number in execution of Virapandy 
a money decree against the member in a Civil Court—Letter by the President Laksh- 
of ike Co-operative Society to the Deputy Registrar ikat the laiter is the manan 
correct number of the morigaged property, for amending the award by giving Chettiar. 
ihis number—Amendmeni by the Depuly Registrar after notice to the member 
but without notice to ihe executing creditor—Executing creditor buying the 
attached property in execution—Society buying the same properly subsequently 
and obtaining possession—Amendment by the Deputy Registrar if can be 
questioned in the Civi Court under S.51 (6) of the Aci—Right of execution- 
purchaser to redeem the property. 

A Co-operative Society took a mortgage of a property described bya 
survey number from one of its members and obtained an award directing the 
sale of the same from an arbitrator. Then a simple creditor of the same 
member obtained a money decree against him in a Civil Court and attached 
another survey number in execution. Then the President of the Co-operative 
Society wrote to the Deputy Registrar saying that the correct survey number 
of the mortgaged property was the latter and asked him to amend the award 
by inserting that survey number in the award. The Deputy Registrar amended 
the award after notice to the member but without notice to the attaching 
decree-holder. The attaching decree-holder purchased the property in 
execution and subsequently the Society bought the same in execution of the 
award and got possession of it. In a suit for possession by the money decree- 
holder purchaser against the society, 

Held, that the order of amendment by the Deputy Registrar was one 
passed by him under the powers of revision vested in him under S. 51 (5) of 
the Madras Co-operative Societies Act and the same was not liable to be 
questioned in the Civil Court by reason of S. 51 (6) of the Act. 

Held also, that the money decree-holder purchaser was entitled to redeem 
the property from the Co-operative Society. 


Appeal against the order of the Court of the Subordinate 
Judge of Dindigul dated 27th February, 1937 and made in 





* A.A.O. No. 166 of 1937. 28th October, 1938. 
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Appeal No. 76 of 1936 preferred against the decree of the 
Court of the District Munsiff of Periyakulam in O.S. No. 196 
of 1935, 

M. Krishna Bharathi and M. Chockalingam for Appellant. 

C. A, Seshagiri Sastri for Respondent. 

The Court delivered the following 

JUpGMENT.—This appeal arises out of an instrument of 
mortgage executed by one Minakshisundaram Pillaiin favour of 
the appellant, 2 Co-operative Society in Veerapandi. The items 
of property entered in the mortgage were S. Nos. 1167/1 and 
1167/4. The matter was referred by the Society to the Deputy 
Registrar who in his turn referred it to an arbitrator who 
passed an award in July, 1932, declaring the mortgage to be good 
against these two items. About two years later, it appears to 
have been discovered that S. No. 1167/1 was a wrong number 
in the mortgage deed and that the correct number ought to have 
been 1175/3. A reference was made to the Deputy Registrar 
to amend the decision of the arbitrator accordingly and the 
Deputy Registrar after consulting the mortgagor has so amended 
the decision. This amendment took place in june, 1934, and 
sometime later, the Society brought an execution application on 
the strength of the amended award and purchased the mortgaged 
property including 1175/3 on 13th December, 1934. Meanwhile, 
the present respondent had also acquired rights in this property. 
He obtained a decree against the mortgagor and his sons and in 
the course of execution that decree attached 1175/3 and subse- 
quently brought it to sale and purchased it himself on the 19th 
July, 1934.. 

The main question which has arisen in this appeal is: 
Whether the order of the Deputy Registrar substituting 1175/3 
for 1167/1 i the original award filed by the arbitrator is an 
order under S. 51 (5) of the Co-operative Societies Act. If 
it is such an order, then, according to the provisions-of S. 51 
(c), it cannot be called in question in any Civil Court. The 
provisions of S. 51 (5) are as follows :— 

“The Registrar may, of his own motion, or on the application of a party 
to a reference, revise any decision thereon by the person to whom such 
reference was transferred or by the arbitrator or arbitrators to whom it was 
referred.” ; 

The learned Subordinate Judge who passed the first appel- 
late decree in this case has held that the action of the Deputy 
Registrar was not taken under S. 51 (5), that it is therefore not 
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final and that the question, whether the mortgage is good with 


reference to 1175/3 or not, is one which must be remanded to 


the first Court for disposal. n 


- In the appeal it is contended by the Society that as already 
mentioned, the decision falls under S. 51 (5) and is final 
There are no authorities on this point and it will depend 
entirely upon what is meant by the words, “Revise any deci- 
sion”. The learned Subordinate Judge seems to me, to have 
given too narrowa meaning to the word “revise”. He seems to 
think that ‘revise’ has a special legal meaning of taking pro- 
ceedings in revision, and that some such rules as govern the 
interference by a Revisional.Court.are the rules which. alone 
would govern any interference by the Registrar. It,seems to 
me that the word ‘revise’ was here used in the widest sense as 
practically equivalent to ‘correct’ or ‘amend’ and that it is not 
necessarily because some important point of law is raised, but 
because of any kind of error, however simple it may appear that 
the revisional jurisdiction can be invoked. : In the wider sense 
of the term ‘revise’ it is of course obvious that to substitute one 
figyre for another is an act of revision. It is however argued 
for the respondent here that there is no actual positive reference 
made either by the Society or by the Registrar to this particular 
sub-section in their correspondence and proceedings. That 
again seems to me quite immaterial as also is the fact that for 
some reason-or other, the notice issued by the Registrar was 
headed as under S. 38. It is agreed that the Registrar cannot 
possibly have acted in the matter of this decision under S. 38, 
vor indeed under any other section of the Act, and although he 
might not have consulted the Act before he drew up his proceed- 
ings, it cannot seriously be coniended that he had no jurisdiction 
to correct the figure. It seems to me obvious that the Registrar 
bas done something which S. 51 (5) of the Act empowered him 
to do, and therefore, whether he had or had not the source of 
his powers consciously before his mind at the time he made his 
‘decision, that decision’ must be deemed to have been made under 
this: sub-section. It follows therefore that his decision is final 
and the: mortgagé has been held good with reference to 1175/3, 
secured against any challenge by'the respondent in this appeal. 


A 
4 


The suit here was by the respondent to recover possession 
of 1175/3 from the Society, The Society actually took delivery 
of the property in March, 1935. As already mentioned, the 


` 


120 THZ MADRAS LAW JOURNAL REPORTS. [1939 


purchase by the respondent in execution of his decree was in 
July, 1934 and the purchase by the Society was in December, 
1934. On a question of priority of date, therefore, it is quite 
clear that the title of the respondent to the equity of redemption 
in respect of this piece of property cannot be assailed. I have 
already held that under the provisions of the Co-operative 
Societies Act, the title of the Co-operative Society as mortgagee 
is equally unassailable. 


In the result, the only proper order, it seems to me to pass 
is to set aside the decrees of both the Courts below and to: 
remand the suit to the first Court with directions to frame a 
suitable decree for redemption of this mortgage by the defendant. 
The appellant’s costs throughout must be paid by the respondent. 

K. C. Appeal remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JusTICE WADSWORTH. 
Sri Rajah Bommadevara Venkata- 
rayulu Naidu Bahadur Zamindar 





Garu .. Appellani* (Plaintif and 
are i Petstionery 
v. 
Sri Rajah Lanka Venkata Rattamma 
Garu .. Respondent (Defendant 
and Respondent). 


Review—Error of law—Lack of jurisdiction obvious on the face of the 
record—F¢ case for review. 

Where there is an error of law, which obviously and without research 
into the rulings involves a lack of jurisdiction to pass the order of which 
review is sought, it is eminently a case in which the error, though technically 
an error of law, is apparent on the face of the record and should be corrected 
at the earliest possible time without driving the parties to the expense of an. 
appeal or revision petition to which there would be no answer. 

Murari Rao v. Balavanth Dikshit, (1923) 45 ML.J. 309: LL.R. 46 Mad. 
955 and Lahiri & Co. v. Makhan Lal Basak, A.I.R. 1935 Cal. 153, followed. 


Appeal against the order of the District Court of West 
Godavari at Ellore dated 27th March, 1934 and made in C. M. P. 
No. 903 of 1932 (S. S. No. 33 of 1932, Deputy Collector’ s. 
Court, Ellore Division), and Petition under S. 115 of Act V 
of 1908 and S. 224 of the Government of India Act praying the 


nr. OO 


* S, A. No. 629 of 1934 and N 18th August, 1938. 
C, R. P. No. 1536 of 1934. 
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High Court to revise the decree of the District Court of West 
Godavari at Ellore in C. M. A. No. 17 of 1932 (M. P. No. 82 
of 1932 in S. S. No. 33 of 1932, Deputy Collector’s Court, 
Ellore Division). 

P. Somasundaram for Appellant. 

K. S. Desikan for Respondent. 

The Court delivered the following 


JUDGMENT.—The appeal and the revision petition have been 
heard together because they both arise out of the same litiga- 
tion, but the questions raised in them are really quite different. 

In the second appeal the only question is whether the lower 
Court was wrong in law in refusing to excuse the delay in filing 
the appeal. Quite clearly the lower Court was not wrong in its 
decision at all unless an application for copies filed on 10th 
August, 1932, can be regarded as an application not only for a 
copy of the judgment but also for a copy of the decree. The 
application in tarme only sieks ford enpy of ile ides | aid H 
was not until 3rd September, 1932, that a memorandum was 
filed asking that the decree might be drafted anda copy of it 
might be granted. Now, if time had been running against the 
appellant until 3rd September, 1932, his appeal was time-barred. 
I am unable to say that the lower appellate Court committed 
any legal error in holding that the earlier application dated 10th 
August, 1932, was not an application for a copy of the decree 
and that there were no grounds for excusing the delay. The 
result therefore is that the second appeal is dismissed with costs. 
Leave to appeal is refused. 


The Civil Revision Petition relates to an order in review of 
an appellate judgment restoring a suit which had been dismissed 
for default. The review judgment was passed by a different 
District Judge from the gentleman who originally allowed the 
appeal, but this point is not I think material for the Judge who 
decided the appeal in the first instance actually admitted the 
review application and ordered notice of it. Now, the error 
which was put forward ‘as an error on the face of the record 
justifying interference in review was an error of law which 
went to the root of the jurisdiction of the District Court which 
heard the appeal. By S. 192 of the Madras Estates Land Act, 
O. 43, Civil Procedure Code, is excluded from the provisions 
governing procedure under the Estates Land Act. Therefore no 
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appeal lay against the order of the Deputy Collector refusing to 
restore the suit which had been dismissed for default. It follows 
that the: error of the learned Judge in allowing such an appeal 
was one which was apparent on the face of the record to any 
person well acquainted with the provisions of the Act by which 
the appeal was governed. No research was necessary into rulings 
in order to discover the nature of the error. 


The leading decision of this Court on the question whether an 
error of law can be an error apparent on the face of the record 
such as is contemplated in O. 47, r. 1, Civil Procedure Code, is 
that of Murari Rao v. Balavanth Dikshit!, where the Bench 
approved of an order in review, treating as an error of law 
apparent on the face of the record one which was only apparent 
to a person acquainted with a particular ruling of this Court on 
a question of succession. That is to say, the case was one which 
was much weaker as a case for review. than the present case in 
which the error of law consists in overlooking a statutory 
provision which, if nol overlooked, would have made it clear to 
the Court that the Court had no jurisdiction to entertain the 
appeal at all. Now, the correctness of the decision in Murari 
Rao v. Balavanith Dikshit! has been doubted in a judgment of 
Waller, J., which resulted in a reference to a Full Bench in the 
case of China Venkatappavya v. Punnayyo’. The learned 
Judge says: 

‘Speaking for myself, I cannot understand how a mistake of law can be 


apparent on the face of the record. It may be apparent from a contrary 
decision of a supenor Court, but that is not a part of the record” 


The Full Bench which dealt with the reference found it 
‘unnecessary to decide the question whether a Judge has power 
to review his order on the ground of an error of law. I may 
remark that Krishnan Pandalai, J., who was also a member of 
the referring Bench along with Waller, J,, took a different view 
from that of his learned brother. The position therefore is that 
the decision in Murari Rao v. Balavanth Dikshit! stands as an 
authoritative decision of a Benchof this Court If the authority 
of that decision is ever to be shaken, it seems to me that it will 
not be shaken by a decision on facts such as those now before 
me where it is not a question of theerror being one which would 
be apparent only to a person who had made the necessary 








1, (1923) 45 M.L.J. 209: I L.R. 46 Mad. 955. 
2. (1932) 65 M.L.J. 173 (F.B.). 
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research into the case-law, but the error is oné involving a 
wrongful assumption of jurisdiction and is apparent to any one 
who is well versed in the statute under which the appeal itsclf 
was filed. I may say that there is a decision of the Calcutta 
High Court, namely, Lahiri & Co. v. Makhan Lal Basak! to the 
effect that a decision which is obviously erroneous because it 
overlooks a clear want of jurisdiction is one which can be 
corrected in review, It seems to me that when there is an error 
of law which obviously and without research into the rulings 
involves a lack of jurisdiction to pass the order of which review 
is sought, it is eminently a case in which the error though 
technically an error of law, is apparent on the face of the 
record and should be corrected at the earliest possible time 
without driving the parties to the expense of an appeal or 
revision petition to which there would be no answer. 

The Civil Revision Petition is therefore dismissed with 
costs. 

K. C. —— Petition disinissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSHMANA RAO. 

Kottengodan Alavi .. Appellant* (Prisoner). 


Indian Penal Code (XLV of 1860), S. 326—Stabbing the lefi forearm of 
the deceased with kmife—Whether amounted to murder—Grievous hurt 
caused—Conviction only under S 326 and not for murder. 


Where the accused was sentenced to transportation for life for murder 


caused by his stabbing the deceased with a knife on the deceased’s left fore- 
arm, Š 


Held, that the forearm 1s not a vital part and the offence is not murder, 
It would not also be culpable homicide not amounting to murder but only 
grievous hurt for which the accused would only be convicted under S. 326 of 
the Indian Penal Code. 


Appeal against the order of the Court of Session of the 
South Malabar in Case No. 32 of the Calendar for 1938. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the 
Crown. Si 

The-Court delivered the following 

JUDGMENT.—The appellant has been convicted of the 
murder of his step-brother Kunhali and sentenced to transpor- 
tation for life by the learned Sessions Judge of South Malabar. 

There was an altercation between the appellant and Kunhali 
near the shop of the appellant about 10 A.M. on the 20th of 


1. A.I.R. 1935 Cal 153 
t Cri. Appeal No. 393 of 193x. 12th October, 1938. 
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May last and Kunhali was stabbed with M.O. No. 1 the knife 
on the left forearm. The radial artery was pierced and Kunhalt 
died of hemorrhage soon after. 


The appellant is alleged to have stabbed the deceased in 
the course of the altercation and P.Ws. 9 and 10 the disinterest- 
ed witnesses not to mention P.Ws. 8 and 12 the relatives of the 
deceased swear to it. P.W.13 saw the appellant pursuing the 
deceased with a knife in his hand and the belated story of the 
appellant in the Sessions Court that he was attacked by five 
persons including P.W. 8 and the deceased and a stab aimed at 
him might have caused the injury of the deceased is worthless. 
The witnesses were not questioned about any quarrel between 
the deceased, accused and others, nor is there any reason to 
doubt the evidence which shows that in the course of an alter- 
cation between the two, the appellant stabbed the deceased on the 
left forearm. 


But the forearm is not a vital part and as was rightly 
conceded the offence is not murder. It would not also be 
culpable homicide not amounting to murder, and the appellant 
would only be guilty of voluntarily causing grievous hurt with. 
a deadly weapon as the hurt caused was grievous and he must. 
have known that by stabbing as he did he was likely {o cause 
grievous hurt. The conviction for murder is therefore set aside 
and the appellant is convicted under S. 326 of the Indian Penal 
Code. 

As regards sentence the altercation was not premeditated” 
and having regard to all the circumstances the appellant is. 
sentenced to rigorous imprisonment for three years. 

K. C. —— Conviction modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WADSWORTH. 
M. Appadorai Aiyangar (deceased) 
and others .. Appelanis* (Plaintiffs 2 
and 3 and Nil) 
v. 3 
P. B. Annangarachariar and others .. Respondents (Defendants 
and 1st Plaintiff). 


Civil Procedure Code (V of 1908), S. 9 and S.92—Siiit for rules to be 
framed for appointment of Thodakkadar—Suit for scheme under S. 92— 
Jurisdiction of Cimil Courts to decide question of rifual in temple 


~ S, A. No. 515 of 1934. , 13th September, 1938, 
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A suit filed against the trustees and Adhyapakadar for a mandatory 
injunction asking for the appointment from time to time of the Thodakkadar 
for adhyapaka goshti in 2 temple and for that purpose, to make necessary 
tules is a suit for framing of a scheme with regard to the Thodakkam office 
and is bad for want of sanction under S. 92, Civil Procedure Code. 

Civil Courts in India have no ecclesiastical jurisdiction and they cannot 
decide questions of ritual except in so far as the decision of such questions 
is a necessary ingredient to the decision of civil rights. The Court will not 
on a mere pretence that aright to worship has been infringed, arrogate to 
itself a jurisdiction which it does not possess to prescribe forms of prayer, 
rights to religious precedence and questions of that nature. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in A. S. No. 9 of 1932 preferred against 
the decree of the Court of the District Munsiff of Conjeevaram 
in O. S. No. 235 of 1927. 

V. V. Srinivasa Atyangar, N. Srinivasa Atyangar, 
K. Srinivasa Aiyangar for Appellants. 

C. Narasimhacharitar and K. E. Rajagopalachariar for 
Respondents. 

The Court delivered the following 

JupGMENT. —This appeal arises out of the interminable and 
deplorable disputes between the Thengalaiand Vadagalai sects of 
Vaishnava’ Brahmins worshipping in the Sri Varadarajaswami 
Temple at Conjeevaram. The disputes have a history going 
ack for at least two centuries. Fortunately, we can start with 
the decision of this Court in Tatacharyar v. Krishnamacharyar}, 
where the learned Judges set forth the ancient history of this 
dispute, described the Adyapakam service to which it relates 
and decided the main basis upon which this service shall be 
conducted. The learned judges pointed out that the service 
‘consisted originally of the Thodakkam or the invocation to 
prayer, followed by the Mantram in praise of the Guru, after 
which comes the main part of the service consisting of the 
recitation of the Prabandams in the Tamil language. The 
learned Judges observed that the Thodakkam office had been by 
consent entrusted to a particular family of Vadagalais, that no 
one was at that time performing the service and that if it be 
true that thefamily to which this service was entrusted had become 
extinct, the united sects should elect a common representative to 
the office of Thodakkadar, which office, it was held, had become 
severed from the main Adyapakam services, so that any right of 





1. (1882) I.L.R. 5 Mad. 313. 
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the Thengalais as mirasdars to hold that office had been lost. 
Except the Thodakkam office it was dedlared that the Adyapakam 
miras belonged exclusively to the Thengalais residing at 
Conjeevaram who were entitled to discharge the duties of the 
office both inside the temple and in processions outside the 
temple, the Vadagalais being restrained from interfering with 
the Thengalais in the recital of the Mantram and Prabandams 
otherw’se than as ordinary worshippers. This judgment delivered 
in 1882 was followed by a litigation which started in O. S. 


‘No. 10 of 1906 on the file of the District Court of Chingleput. 


In that suit the Thengalais prayed for a declaration that the 
Vadagalais had no right to recite any Mantram, Prabandam or 
Vazhi Thirunamam, in other words, to take partin the 
Adyapakam service, except as ordindry worshippers., They asked 
for a declaration that the right of the Vadagalais as worshippers 
was only to recite the same Mantram, Prabandam and Vazhi 
Thirunamam as the Thengalais and that in so doing they should 
station themselves behind the Thengalais as partof the assembly 
of the Thengalai mirasdars. They also prayed for the conse- 
quential ifjunction. Įt has to be noted that the hymn called 
Vazhi Thirunamam which is introduced into this plaint was not 
expressly covereil by the judgment in Tatacharyar v. Krishnama- 
charyarı. Vazhi Thirunamam is apparently a supplemental 
hymn sung at, the conclusion of the Prabandams and it is not 

sung in a form comrhonto the two sects as the Prabandams are. 
One of the questions in issue in the 1906'stiit was :— 


“What is the proper Patrai and appropriate Vazhi Thirunatnam to be 
used at the time of the Adyapakam service and whether the anne had the 
right to recite Vazhi Thirunamam.” 


The learnéd District Judge observes in cided 7 that 


‘the Adyapakam service consists mainly in the’recitation of the 


Prabandam preceded by the recitation of the Mantram or hymn, 
and followed by the recitation of ‘a stanza in honour of the 
saint who was invoked by the hymn chanted at the beginning. 
That is to say it is recognised that the Vazhi Thirunamam is 
the appropriate conclusion of the Adyapakam service and that 
the stanza recited must be in honour of the saiht invoked in the 
Mantram which begins the sérvice. In dealing with the issues 
the learned District Judge lumps together various issues relating 


“to the. precise form of the service and the rights of the parties 
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and holds ihat the Thenyalais are entitled to protection in the 
conduct of their office at the actual times of service during the 
Puja and in processions, that the Vadagalais as ordinary 
worshippers may, if they choose, join the Thengalais in the 
service of Adyapakam and if they do so, they must recite the 
same Mantram and Prabandam. He observes :— 

“The plaintiffs ask that it should be declared ‘that the Vadagalais have 
no right to recite any Mantram or Prabandam or Vazhi Thirunamam, in 
other words, to take part in the Adyapakam service exceptas ordinary 
worshippers The rights of the defendants were declared in Tatacharyar v. 
Krishnamacharyar? and the plaintiffs have already got a declaration to this 
effect.” ; 

Reading these portions of the judgment together, it seems 
‘to mé that the only possible conclusion is that the learned 
Didtrict Judge decided that the whole of the Adyapakam service 
was to be performed by the Thengalai mirasdars, that the Vazhi 
Thirunamam was treated as part of the Adyapakam service and 
that from the omission to refer to it specifically in the decree 
which resulted it cannot be inferred that the District Judge 
negatived the claim of the Thengalai mirasdars to recite the 
‘Vazhi Thirunamam as part of the Adyapakam service. , 


This*judgment of the District Judge, Chingleput, was con- 
sidered in appeal. The appellate judgment is reported in 
Thiruvengadachariar v. Krishnaswami Thathachariar?.. The 
High Court substantially confirmed the District Judge’s decree 
and held that only one Mantram may be recited, namely, that 
of the Thengalai mirasdars, that the recital of a different 
Mantram or Prahandam during any ceremonial worship or 
by any ghoshti would be an interference with the- duties of the 
office and that any interference in the Puja from its com- 
mencement with the ringing of the bells.to its close with the 
distribution of Theertham and Prasadam is a violation of the 
plaintiffs mirasi rights. There is no specific reference in the 
judgment to the Vazhi Thirunamam and the decree as 
modified by the High Court runs as follows: — 

“That it is only the Thengalai Mantram of Sri Sailesa Daya Patram that 
may be recited within the temple during any ceremonial worship or by any 
Ghoshti and that Vadagalais are only entitled to join the Thengalai Adya- 
pakam Ghoshti as worshippers by reciting the same portion of the Prabandam 


that is being recited by the Adyapake mirasdars; that the defendants the 
Vadagalais be restrained from reciting their own mantrams and Prabandams 





1. (1882) LL.R 5 Mad. 313 2 (1915) M.W.N, 281. 
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during the Puja period, that is, from the commencement of.the Puja to the 
close thereof by the distribution of the Thirtham and Prasadam, etc.” 


This decree though it does not in so many words 
prescribe the singing of the Thengalai Vazhi Thirunamam by 
the mirasdars does very clearly prescribe the conduct of the 
whole Adyapakam service right up to its termination by those 
mirasdars. It restrains the Vadagalais from singing their own 
sectarian hymns and chants or taking any part except by joining 
the Ghoshti as worshippers and reciting the Prabandams 
recited by the mirasdars. 


Having in view the contentions of the parties and the 
findings of the District Judge and the wording of the decree, I 
have no doubt that the intention of the learned Judges was to 
authorise the mirasdars to append to the service its ¢ ustomary 
conclusion in the form approved by the sect to which they 
belonged, whose cult was to govern the service. After this 
decree the Vadagalais appeared to have tried on the strength of 
the declaration of their right to “join” the Ghoshti to establish 
a tight to stand in the front rows of the Ghoshti or congrega- 
tion amongst the actual mirasdars responsible for the service. 
This claim was resisted and there followed a series of 
temporary magisterial orders passed in the interests of peace, 
whereby the Vadagalai worshippers were prevented from 
standing in the two front rows of the Ghoshti in services or 
processions. One of the objects of the present litigation is to 
establish that the Vadagalais have the right to stand where 
they like in the Ghoshti during the services in the temple andin 
processions through the streets. 


The plaint prays for a confused collection of reliefs. 
Firstly, it asks for a mandatory injunction asking for the 
appointment from time to time of the Thodakkadar and for 
that purpose framing the necessary rules. This relief does not 
state upon whom the injunction is to operate. The defendants 
include not only the representatives of the Thengalai miras- 
dars, but also the Vadagalai trustees of the temple and repre- 
sentatives of the Thathachariar family in whom the Thodakkam 
office is said once upon a time to haye vested. The prayer for 
framing the necessary rules carefully avoids the use of the 
‘word “scheme”, but in effect. this prayer is nothing more thana 
prayer for framing a scheme for the reconstitution of an 
obsolete temple office. To my mind such a prayer is bad for 
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want of the Advocate-General’s flat under S. 92 of’ the. Civil 
Procedure Code. 
The second prayer is for a decree 


“determining and declaring the occasion, time and place, the manner and 
the conditions relating to the performance of the Adyapakam service by both 
the Thengalai mirasdars and the Vadagalais and granting a permanent in- 
junction restraining the Thengalsis from interfering with the exercise by the 
plaintiffs of their rights relating to the Adyapakam services by joining with 
the Thengalais equally in all rows of the Ghoshti both inside and outside the 
temple either by force or physical exclusion or by reciting texts other than 
those detailed in the Schedules A and B hereunder or by any other Act, word 
or deed or in any other manner whatsoever.” 

This strange conglomeration of reliefs could only be made 
completely effective by the drafting of a most elaborate manual 
of ritual with detailed rubrics and forms of prayer. I will 
‘discuss later my reasons for holding that no civil suit lies for 


the reliefs prayed for under this head. 


Thirdly, the Vadagalai plaintiffs pray fora decree directing 
the defendants 1 to 4 to pay the plaintiffs individually or as 
representing the entire Vadagalai community a sum of Rs. 50 
as and by way of damages. This prayer is clearly nothing 
more than an attempt to give the colour of a civil.claim to the 
subject-matter of the suit which is in danger of being rejected 
as not being of a civil nature. No attempt has been made 
before me to argue that this claim for damages has any 
substance. 


Before dealing with the prayer for detailed specifications of 
the ritual connected with the service and the rights of the wor- 
shippers, it is desirable to set forth briefly the principles which 
govern such suits and to consider whether a suit pertaining to 
ritual is one within the cognisance of the Civil Courts. It is, I 
think, unquestionable that the Civil Courts in India have no 
ecclesiastical jurisdiction and that they cannot decide questions 
of ritual except in so far as the decision of such questions is a 
necessary incident to the decision of civil rights. It is well 
established that a right to worship in a particular temple is a 
civil right and that a right to perform a religious office to which 
obligations and emoluments are attached is also a civil right. It 
has been recognised that the Court in adjudicating on a right of 
worship or a right to a religious office not infrequently is 
obliged to decide incidentally questions of ritual but it follows 
that the Court will not on a mere pretence- that a right to 

17 
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‘worship has been infringed, arrogate to itself a jurisdiction 


which it does not possess to prescribe forms of prayer, rights 
to religious precedence and questions of that nature. 


The right of the plaintiffs appellants to take part in the 
Adyapakam worship has been not only recognised but defined. 
The right of the defendants mirasdars to conduct the Adya- 
pakam service has also been established by judicial decisions. I 
am of opinion that the decrees of the High Court in the two 
cases quoted have settled, with such definition as is necessarily 
incidental to the esiablishment of the civil rights both of the 
mirasdars and of the ordinary worshippers, the ritual which it is 
the duty of the office-holders to observe. The plaintiffs ask 
this Court to go further than this and prescribe a complete set 
of rubrics which shall establish precisely the prayers to be used, 
the positions to be occupied by the various classes of worship- 
pers, the time when the service is to begin and cease, and the 
precise manner in which it is to be conducted. In answer to 
this prayer I would only observe that the Civil Courts have 
neither the power nor the duty to attempt to draft a prayer- 
book for this temple. 

I have already indicated that to my mind the plaintiffs are 
in error in assuming that the decision in the 1906 suit negatived 
the right of the Thengalai mirasdars to recite their own Vazhi 
Thirunamam at the conclusion of the service. The right of the 
Vadagalais to join the service as worshippers has been esta- 
blished and is not contested. To recognise any right on their 
part to stand in the front rowof the congregation would be not 
only to afford to them facilities for impeding the performance 
of the Adyapakam service by the mirasdars who have the right 
and the duty to lead it, but would in effect be to lay down as a 
matter of right a rule of precedence in worship which the plain- 
tiffs are under no obligation to perform and in which it has 
been established that they have no more than a right to join as 
members of the general body of worshippers frequenting the 
temple. Owing to the factions between the parties, the Magis- 
trates have found it necessary to issue temporary orders prohi- 
biting the Vadagalais from stationing themselves in the positions 
‘where their presence was deemed likely to lead to a breach of 
the peace. Those ordersare justified by the paramount necessity, 
to prevent disturbances. A Civil Court cannot, in my opinion, 
be required to declare the right of the plaintiffs to stand in any, 
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particular row of the congregation. Obviously, the mirasdars 
who have the duty to lead the service must be protected in the 
exercise of their duty. It hasbeen recognised that the plaintiffs 
have the right to join in the service as ordinary worshippers 
without interfering in the conduct of the service by the miras- 
dars. It is an obvious exaggeration to suggest that the recital 
of prayers which are customary but peculiar to the officiating 
sectamounts to an obstruction of the plaintiffs’ right’ of worship. 
To assert that the plaintiffs have been debarred from worship 
by reason of their alleged exclusion from the first two rows is 
also to ignore the obvious facts. I am of opinion that there 
has been no interference with the civil right of the plaintiffs to 
worship in the temple, that the right of the mirasdars to conduct 
the Adyapakam service has been sufficiently delimited by the 
‘previous judgments and that the Civil Court has no jurisdiction 
to prescribe the modes of worship, prayers and religious pre- 
cedence where no question of civil rights really arises. 

In this view, it is unnecessary to go into the question of 
limitation on which the lower Courts found against the plaintiffs, 
but I would observe that it is difficult to ‘hold that the exclusion 
of one or two individual worshippers from a particular position 
could have the effect of barring the right of the whole commu- 
nity to which those individuals belong to worship in that position 
if the right claimed were a civil right, suchas could be establish- 
ed in the Civil Courts. l 

In the result, the appeal is dismissed with the costs of the 
contesting respondents 1 to 4. 


Leave to appeal refused. 
S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE LAKSHMANA RAO. 
The Public Prosecutor .. Appelani* 
v. 
Natesa Pillai .. Respondent (1st Accused). 


Emigration Act (VII of 1922), Ss. 2, 16, 25 (2) (6) —Workmen trying to 
leave British India by ship for work elsewhere without Local Government's 
, permission—Assisiance by proprietor of a firm in their attempt—Offence 
against the Act—Person who helped them to leave the place guilty of off ence— 
Conviction whether proper. 








* Cri, Appeal No. 328 of 1938. a . - 9th December, 1938, . 
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Where the proprietor of a Cigar Manufacturing Company in British 
India supported the emigration out of British India of some skilled workmen 
with the purpose of their being employed by his own concern outside British 
India in a place called Klang, and since the requirements of S. 16 of the 
Emigration Act were not complied with, the workmen were suspected and 
detained, and a prosecution was sanctioned under S. 25 (2) (b) of the 
Emigration Act against the proprietor for having helped them to emigrate, 
but he raised the defence that he was not responsible for any help given to 
them and that even otherwise they were emigrants as defined under S.2 (1) 
(b) of the Act, 

Held, (1) that an agreement to work for hire was not necessary for an 
offence under S. 25 (2) (b) of the Act and it was unnecessary to consider 
whether as found by the lower Court the workmen ought to have been 
engaged by the proprietor in his own concern at a place outside British India; 

(2) that since the permission of the Local Government for skilled 
workmen to emigrate was not obtained as required by S. 16 of the Act, the 
proprietor should be convicted in so far as the material S. 25 (2) (6) 
provides, that whoever assists or attempts to assist any person to emigrate or 
attempts to emigrate or to leave any place for the purpose of emigrating, 
shall be punishable with fine. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent (Ist 
accused) by the Court of Sessions of the East Tanjore Division 
in C. A. No. 5 of 1938 on his file, preferred against the 
judgment of the Court of the Sub-Divisional Magistrate of 
Negapatam in C. C. No. 163 of 1937. 

The Public Prosecutor for Appellant. 

Nugent Grant and N. Ramaswami Aiyar for Respondent 
(1st Accused). 

The Court delivered the following 

JupcMENT.—This is an appeal by the Provincial Govern- 
ment against the acquittal of the respondent of an offence under 
S. 25, cl. (2) (b) of the Emigration Act. 

The respondent is the proprietor of M.S. Natesa Pillai 
Company, Cigar Manufacturers, Trichinopoly and the un- 
disputed facts are that on 2nd July, 1937, ten persons described 
as cigar workmen went to P. W. 4, the clerk of the forwarding 
agents of Natesa Pillai Company at Negapatam with Ex. C the 
letter written under the orders of the respondent requesting the 
forwarding agents to make the workers start comfortably to 
Klang to which they were bound. It appears from the letter 
that a sum of Rs. 250 had been sent to the forwarding agents 
the previous day though it is also mentioned that the workmen 
were bringing with them money for' their steamer fare and 
expenses, and P. W. 4 arranged with the deck passenger broker 
for tickets. The- requirements of S. 16 of the Emigration Act 
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were not complied with and the workmen were detected and 
‘questioned at the wharf. It transpired that they were assisted 
by the forwarding agents at the request of the respondent and 
Ex. C the letter came to light. The respondent had infringed 
the provisions of the Act previously and by Ex. D the memo- 
tandum, an explanation was demanded from him. Ex. D-1 
the reply was received and it was alleged that the workmen 
requested the respondent to send them to his shop at Klang. 
They were told that hands were not needed but they persisted 
saying that they would go at their own expense and work in His 
shop if work was found or in otber shops, and begged him to 
write to his agents to help them to secure tickets. So he wrote 
Ex. C the letter to the forwarding agents and they arranged 
for ihe tickets. 

The prosecution of the respondent under S. 25, cl. (2). (b) 
of the Emigration Act was sanctioned in due course by the 
Protector of Emigrants, and the case was restricted during 
the trial to three of the workmen, namely, Periyanayagam, 
Paramasivan and Manickam. The respondent pleaded that 
Ex. C was written by his manager without his consent or 
knowledge, and denied having assisted or attempted to assist 
the workmen to emigrate. He pleaded further that those 
workmen were emigrants as defined in S. 2, cl. (1) (b) of the 
Emigration Act and Periyanayagam as his sole witness supported 
him. But the defence case was disbclieved by the Sub-Divisional 
Magistrate and the respondent was sentenced under S. 25, 
cl. (2) (6) of the Act to pay a fine of Rs. 100 with simple 
imprisonment for three months in default. An appeal was taken 
to the Sessions Judge, and he too disbelieved the case of the 
respondent that the workmen were emigrants as defined in 
S. 2, cl. (1) (b) of the Act and that Ex. C was not written at 
his instance. The Sessions Judge further held that the workmen 
wanted to depart by sea out of British India for the purpose of 
and with the intention of working for the respondent but 
acquitted him because there was no evidence of an agreement 
between the parties and the respondent cannot consequently be 
said to have assisted them to emigrate contrary to the provisions 
of the Emigration Act. 

The case of the respondent that the particular workmen 
were emigrants as defined in S. 2, cl. (1) (b)-of the Emigra: 
tion Act was rightly disbelieved, and it is beyond dispute that 
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they are-skilled workersas defined in the Act. The permission.of 
the local Government for assisting skilled workers to emigrate 
"was not obtained as required by S. 16 of the Act and so far as 
is material $. 25, cl. (2) (b) provides that whoever except in 


conformity, with the provisions of the Act assists or attempts to 


assist any person to emigrate or attempt to emigrate or to leave 
any ' place for the purpose of emigrating shall be punishable 
with fine which may extend to five hundred rupees. That 
there was an atiempt to emigrate in this case cannot be disputed 
and it is obvious that the respondent attempted or assisted 
those workers to attempt to emigrate to Klang. The workers 
are not related to him and they wanted to go to Klang for 
working for hire. An agreement to work for hire is not 
necessary, for an offence under S. 25, cl. (2) (b) of the Act 
and it is.unnecessary to consider whether as found by the Sub- 
Divisional Magistrate the workers must have been engaged by 
the respondent to work in his shop at Klang. The guilt of the 
respondent under S. 25, cl. (2)- (b) admits of no doubt and the 
order of acquittal cannot be sustained. It is therefore set aside 
and the order of the Sub-Divisional Magistrate convicting the 
‘respondent under S. 25, cl. (2) (b) and sentencing him to pay 
a fine of Rs. 100 with simple imprisonment for three months in 
default is restored. 


l K. C Acquittal set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
PANDBANG Row. Ea l 
The Board of Commissioners for the 
‘Hindu Religious Endowments, 
` Madras .. Appellani* (1si Defen- 
' dant) 





i U; 
Pidugu -Narasimham and others .. Respondents (Plaintif 
and Defendants 3 and 4). 
‘Madras Hindu Religious Endowments Act (II of 1927), 5.9 (12)—Temple 
—Institution connected with historic event—Public worship carried therein— 
—Distribution of offerings—Worshippers having belief in rehgious efficacy 
of worsthip— Nature of institution—Religions worship—Test of. 
Where an institution was originally connected with an historic event of 
the-13th century and later developed into a place of worship and it was found 
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that Nitya Naivedya Deeparathana was performed, animal sacrifices were 
offered and the offerings were distributed and the public who took part in the 
worship believed in its religious efficacy, 

Held, that the worship was religious and the institution a temple within 
the méaning of S. 9 (12) of the Madras Hindu Religious Endowments Act. 

The test of ‘religious worship’ is not whether it conforms to any parti- 
cular school of Agama Sastras but whether the worshippers, by such worship, 
are making themselves the object of bounty of some super. human power. 


Appeal against the decree of the District Court of Guntur 
in O. S. No. 43 of 1928. 


P. V. Rajamannar for Appellant. 


S. Venugopala Rao for Respondents. a m 
The judgment of the Court was delivered by 


Varadachariar, J.—-This is an appeal by the Madras Hindi 
Religious Endowments Board against a decree setiing aside a 
scheme framed by the Board for the administration of an 
institution known as “Sri Virlu Alaya” in Karampudi village, 
within the jurisdiction of the Guruzala District Munsif’s Court. 
The Board framed a scheme on the footing that the institution 
was a “temple” within the meaning of the Madras Hindu Reli- 
gious Endowments Act. The plaintiff, who sometimes called 
himself the Dharmakartha of the institution, instituted the suit 
for a declaration that the institution, was not a temple within 
the meaning of the Act and that therefore the Board had no 
jurisdiction to frame a scheme in respect of its administration. 
The learned District Judge held that the worship carried on'in 
the place was merely hero-worship and not religious worship 
and that the institution was not therefore a “temple” within the 
meaning of the Act. Hence this appeal. 


Though the parties have differed as to the significance of 
certainevents described in the course of the evidence and as to 
the description of certain parts of the structure of the building 
wherein the objects of the worship are located, there is very 
little dispute as to the nature of the structure or the kind of 
celebration in the institution. A Commissioner was appointed 
to prepare a plan of the place and submit a report; and. the oral 
evidence gives a fairly detailed account of the kind of worship 
and of the festivals that take place there. It appears that there 
are substantial structures similar to “Mantapams” and that in 
one of these, there are 66 stones placed along the three walls 
and these are called Viranayakulu or Virlu Vigrahalu. As 
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regards the building, the learned District Judge himself was of 
opinion that the structures were generally consistent with the 
institution being a temple; but he thought that they were 
equally consistent with its being a kind of memorial. The latter 
alternative arises out of the history of the institution. 


It is obvious that the institution has been in existence for 
several centuries and has been the recipient of Inam grants 
even during the Mogul period. It is in some way connected 
with an historical event of the 13th century relating to a war 
between two neighbouring Kingdoms of the locality in which 
the 66 heroes are said to have been killed. But whatever the 
origin of the institution may be, it isclear that in-course of time, 
at least before the Inam grants caine to be made to them, it had 
developed into a place of worship, because we find from the 
Inam papers that Inams have been granted for the performance 
of Nitya Naivedya Deeparadhana in the institution and for 
Poojaries and for Bajantris who are expected to do service in 
connection therewith. In the course of the oral evidence, it has 
been suggested that Nitya Naivedya Deeparadhana is not 
performed all through the year but only either on twenty days 
in the year or on five days in the year. We do not think that 
this limitation of the number of occasions, even if true, alters 
the character of ihe institution. On the other hand, it is of 
considerable significance that the worship should have become 
sufficiently important to attract public endowments thereto. 


The description given in the oral evidence of five days’ 
celebration in connection with this institution is no doubt to a 
great extent reminiscent of the War in which the heroes are said 
to have taken part. But we are unable to agree with the con- 
clusion of the learned District Judge and with the arguments of 
the learned Counsel for the respondent before us here, that the 
celebration is nothing more than a commemoration of that his- 
torical event. It may be difficult to mark the dividing line 
between a mere commemoration of the event and a celebration 
of worship, in the case of heroes who are said to have lived 
several centuries ago but have continued all along to be the 
subject of public homage. The performance of Nitya Naivedya 
Deeparadhana, the offering of animal sacrifices and the distribu- 
tion of those offerings amongst the assembled audience 
certainly carry the celebration beyond the limits of a mere 
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commemoration. The evidence adduced on the plaintiff’s side 
shows that the rice which is distributed at the end of the cere- 
mony amongst the people present is carried home by them and 
scattered in their fields; obviously in the belief that it will make 
the fields more productive. Onc of the witnesses also says that 
the shrubs and thorns into which those who for the time being 
act the part of the heroes throw themselves are taken in pieces 
by the audience to their houses and fields as being auspicious. 


The Hindu Religious Endowments Act, no doubt, speaks 
of a temple as a place of “public religions worship”. That 
what the evidence in this case describes as taking place in con- 
nection with the institution is public worship can admit of no 
doubt. We think it is also religious. The test is not whether 
it conforms to any particular school of Agama Sastras; we 
think that the question must be decided with reference to the 
yiew of the class of people who take part in the worship. If 
they believe in its religious efficacy, in the sense that by such 
worship, they are making themselves the object of ithe bounty 
of some superhuman power, it must be regarded as “religious 
worship”. : ; 

In this view, the learned District Judge was not justified in 
holding that the appellant Boaid had no power under the Act 
to frame the scheme. The appeal must be allowed with costs 
here and in the Court below—costs to be paid by the first res- 
pondent. 


KC. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnkR, JUSTICE KING. 





Kocherlakota Gopala Rao .. Appellani* (Petstioner) 
v. 
Kopparaju Lakshminarasamma .. Respondent (Respon- 
dent). 


Decree—Award of—Two defendants sued against on iwo debts by two 
creditors—Third defendant decreed against so far costs were concerned—Rate- 
able distribution—Payment by third defendant into Court and application for 
record of satisfaction—Objection by decree-holder—Third defendant entitled 
to claim his liability discharged in the circumstances of the case. 

Where a decree awarded the decree-holder a certain sum payable by first 
and second defendants and also a further sum by way of costs payable by not 
only the first and second defendants but also by the third defendant and the 


* A.A.A Q. No. 135 of 1935. 20th October, 1938. 
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decree was exécuted, and in his own execution and in another’ creditor's 
petition against defendants 1 and 2 he had received acertain sum amounting 
to about a half of the total decree amonat by way of rateable distribution 
and subsequently the third defendant having paid Rs. 100 to the decree-holder 
filed a petition to Court to record full satisfaction so far as he was concerned 
with regard to the portion of the decree, namely, costs, 


Held, it would be unfair and clearly inequitable for the decree-holder to 
claim after recovery of the money that it should all go towards the satisfac- 
tion of the first of these two debts. The result would be that he had received 
for the first debt more than what was due to him under the provision of the 
rule dealing with rateable distribution and less on the second debt. 


Bardwell v. Lydall, (1831) 7 Bing. 489: 131 E.R. 189, applied. 


The appellant was entitled to succeed in his contention that he had fully 
satisfied his liability under the decree upon anactual calculation made. 


Appeal against the order of the Court of the Subordinate 
Judge of Bezwada dated the 27th day of March, 1935, and 
made in A. S. No. 5 of 1935 preferred against the order of the 
Court of the District Munsiff of Bezwada dated 24th Novem- 
ber, 1934 and made in C. M. P. No. 1830 of 1934 in O. S. 
No. 326 of 1929. 


B.V. Ramanarasu for Appellant. 
Respondent not represented. 


‘The Court delivered the following 


JUDGMENT.—This appeal raises an interesting point with 
regard to the effect of tateable distribution of assets upon the 
amounts payable to the decree-holder under the decree in O. S. 
No. 326 of 1929. That decree awards the decree-holder a 
certain sum payable by the firstand second defendantsand also a 
further sum by way of costs payable by not only the first. and 
second defendants but by the third defendant also. The decree was 
executed by the decree-holder and in his own execution petition 
and in another execution petition by another creditor of defen- 
dants 1 and 2 he received a certain sum amounting roughly to 
about one half of the total decree amount by way of rateable 
distribution. Subsequently to the receipt of this money the 
third defendanthas admittedly paid Rs. 100 to the decree-holder. 
In 1934 the third defendant filed a petition in the Court of the 
District’ Munsiff of Bezwada praying that full satisfaction 
might be entered in his favour with regard to that portion of 
the decrce for which he was liable, namely, costs. Both the 
learned District Munsiff and the learned Subordinate Judge of 
Bézwada Have disinissed this ‘petition. Hehce this appeal. 
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I have not had’ the advantage of ‘hearing any arguments 
on behalf of the respondent. Butit seems to me quite clear 
from the principles contained in the English cases cited by the 
learned Counsel for the appellant that these decisions of the 
Courts below are wrong. The right of the decree-holder to 
receive the money which he received in the rateable distribution 
was derived from the fact that there was payable to-him a total 
sum in respect of what may fairly be called two debts due 
by his judgment-debtors. For both ‘these debts the defendants 
land 2 were liable and for that relating to costs the third 
defendant also. The decree-holder opposes the third defendant’s 
application to record fulf satisfaction and argued that he had a 
right to appropriate this money to any portion of the decree 
which he liked; and at first sight it does appear as ifsucha right 
may reasonably be claimed inasmuchas the money was realised by 
the sale of property which was the property of the first and second 
defendants alone. The fact however still remains that it was 
because of the total of the two debts that the respondent was 
able to get as much as he did get by way of rateable distribu- 
tion. It will then be clearly inequitable and unfair for him to 
claim after receiving the moncy that it must all go towards the 
satisfaction of the first of these two debts. The result would 
then be that he had received for the first debt more than was 
due to him under the provisions of the rule dealing with rate- 
able distribution and less on the second debt. 


The case which is the foundation for the argument of the 
learned Counsel for the appellant is Bardwell v. Lydall, decided 
more than a century ago in the English Courts. That was a 
case in which a guarantee has been given by the defendant. to 
the plaintiffs to be responsible for the debts to a certain Lionel 
Mayhew to the extent of £400. Mayhew’s debts to the plain- 
tiffs amounted eventually to £625 and he became virtually 
insolvent and entrusted his properties to trustees for payment 
of his creditors. The trustees paid the plaintiffs 8s. 7d. in 
the pound on this sum.of £625. They then sued the defendant 
on his guarantee for the remainder of that debt, which amount- 
ed to less than £400. It was held by the Court that the 8s. 
7d. in the pound which had been received was 8s. 7d. in every 
pound of the £625 which constituted the debt, and therefore 


1. (1831) 7 Bing. 489: 131 E. R. 189. 
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Gopala Rao to the extentof 8s. 7d. every pound of the £400 which had 
Lakshmi. Peen guaranteed by the defendant had already been paid off. 
narasamma. The liability therefore under the guarantee amounted only to 
the remaining 11s. 5d. in the pound. I have carefully consi- 
dered this case, which has been followed in subsequent cases in 
England, and consider that it must apply in principle to the 
factsof the present case. The decree-holder here, it is clear, 
cannot appropriate the sum he receives by way of rateable dis- 
tribution in any way he likes. He must admit that what he 
has received goes towards the payment of every rupee of his 
debt if it be regarded as a single debt, or equally towards the 
payment of both the debts contained in the decree if they are 
regarded as two debts. 


It is clear from the calculations made by the learned Sub- 
ordinate Judge that if this point of law is to be accepted, the 
appellant is entitled to a credit for the sum of Rs. 89-15-0. It 
has already been said that he has paid Rs. 100. The total 
amcunt of Rs. 189-15-0 is more than the amount of costs with 
interest due at the time of the payment under the rateable dis- 
tribution. Therefore the appellant is entitled to succeed in his 
contention that he has fully satisfied his liability’sinder the 
decree. In the result this appeal must be allowed and the 
appellant’s petition ordered with costs throughout. 


K. C. Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 

PRESENT:—SIR ALFRED Henry Lionet Leaca, Chief 
Justice AND MR. JUSTICE MADHAVAN Nair. 





C. Venkatarangam Naidu .. Appellani* (Defendant) 
v. i 
B. Jagannadha Dass ånd another .. Respondents (Plain- 
tifs). 

Venkata- Original Side Rules, O. VII—Snit for moneys based on an account as well as 
rangam on a promissory note—Leave to defend granied conditionally on furnishing of 
Neda security—Whether conditional leave was proper in the circamsiances and 

Jagannadha nature of the claim. 
Dass. Where an association based their claim for moneys against the present 


appellant on two grounds, namely, (1) that he would be Hable for the amount 
on taking of an account, and (2) that the appellant had signed a promissory 


* Q. S, A. No. 51 of 1938. 20th October, 1938. 
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note in respect of the moneys he had received from the association, and the 
suit was filed under O. VII of the Original Side Rules, whereupon the appel- 
lant applied for leave to defend as required by the Rules which was granted 
by the lower Court conditionally on his furnishing security to the Court, 


Held, that the appellant was entitled to defend the suit without security 
being required of him asin the first place the claim on the account had not 
been withdrawn and secondly that a substantial question of law was involved 
in the plea that the claim could not be granted as one having been dgainst 
public policy as mentioned in S. 23 of tLe Contract Act. 

Appeal against the order of the Hon’ble Mr. Justice 
Gentle dated 10th May, 1938, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
Application No. 684 of 1938 in Application No. 246 of 1938 in 
CS. No. 241 of 1937. 


K. Krishnaswami Atyangar for V. S. Rangachari for 
Appellant. 

V. Radhakrishnayya for Respondents. 

The judgment of the Court was delivered by 


The Chief Justice——This is an appeal against an order 
requiring the appellant to furnish security before being allowed 
to defend a suit instituted on the Original Side of this Court 
by the respondents. The respondents are the secretary and 
treasurer of an association known as the Madras Mahajana 
Sabha. In 1931 and 1932 the appellant was the treasurer and 
also a trustee of the association. The suit has been filed to 
recover Rs. 7,074 from the appellant, and the respondent base 
their claim on two grounds. In the first place they say that 
the appellant will be found liable for this amount on the taking 
of an account of the monies he received-when holding the office 
of treasurer. In the second place they sue on a promissory note 
for Rs. 6,000 which the appellant signed on the 20th December, 
1934, in respect of monies he had received. 


The suit was filed under O. VII of the Original Side 
Rules. This order contemplates a suit to recover a debt or to 
liquidate a demand in money payable by the defendant with or 
without interest arising upon a contract expressed or implied; 
or on a bond or contract for payment of a liquidated amount 
of money, or on a guarantee where the claim against the prin- 
ciple is in respect of a debt or liquidated amount. In a suit filed 
under this order leave to appear and defend must be obtained. 
The leave may be given unconditionally or subject to terms. So 
far as this suit is based on the promissory note it is within this 


Leach, C Ja 
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Leach, CJ. 
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order, but the amount is also claimed on the basis of ań account, 


and a suit for an account does not come within the order. 


The appellant applied for leave to defend and according to 
the Master’s order advanced the following pleas:—(1) the 
promissory note was executed under duress; (2) it is devoid of 
consideration; (3) the consideration is against public policy as 
coming under S. 23 of the Indian Contract Act as stifling a 
criminal prosecution; and (4) there is no stipulation for interest 
and therefore the claim for interest is untenable. - The master 
came to the conclusion that the defences were not of a bona fide 
nature and granted the appellant leave to defend only on condi- 
tion that he furnished security for the full amount of the claim. 
An appeal from this order was heard by Gentle, J., who saw no 
reason to interfere and therefore confirmed it. It appears that 
the Madras Mahajana Sabha has been declared an unlawful 
association and when the matter was before the learned Judge 
the appellant wished to raise a defence based on this fact, but 
the learned Judge refused to allow it as there was no evidence 
on the record to support it. 

Without, going into all the matters which have becn men- 
tioned by the learned Advocate for the appellant in’ the course 
of his argument it appears to us that the appellant is entitled to 
defend this suit without security being required of him In the 
first place the claim on the account has not been withdrawn, and 
the learned Advocate for the respondents had made it quite 
clear that the claim for an account will be persisted in. In the 
second place there does appear to be a substantial question of 
law involved in the plea that the claim cannot be granted as 
being one apainst public policy. For these reasons we set aside 
the order requiring security to be furnished and grant the 
appellant unconditional leave to defend. We direct that the 
costs of this appeal shall be costs in the cause. 

The learned Advocate for the -respondents asks us to direct 
that the hearing of the suit be expedited. This is a matter 
which concerns the Original Side and the application must be 
made there. a 


K. C. —— `- Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE VARADACHARIAR AND MR. 
Justice ABDUR RAHMAN. 


The Palghat Coimbatore Transport 
Co., Ltd, by its Liquidator 


N. Krishnaswami Naidu .. <Appellani* (Ist De- 
j Jendant) 
v. 
Narayanan and others .. Respondents (Plaintif 
and 2nd Defendant). 


Tort—Accident by collision of iwo buses—Iniury to and death of a 
passenger—Claim by representatives under Fatal Accidents Act—Both drivers 
found guilty of megligence—Jotnt decree against owners of buses—If proper— 
Liability if foint—Drivers, if joint tort-feasors. 

While driving in a road 26 feet wide two buses coming in opposite 
directions collided in the middle of the road and it was fonnd that it wasa 
result of the drivers of the two buses persisting in driving on the metalled 
portion of the road each declining to make room for the other to pass by. 
One V, a passenger in one of the buses, died as a result of the collision. The 
representatives of V filed a suit under the Fatal Accidents Act for damages 
‘for loss of the life of V impleading the owners of both the buses as defen- 
dants and the trial Court gave a joint decree against both the defendants, 

Held, that as both the drivers persisted in driving without making room 
for the other to pass by, both the defendants must be held liable. 

Mills v. Armstrong, (1888) 13 A.C. 1, relied on. 


Even assuming that the present case is nota case of a joint tort, yet it 
will not necessarily follow therefrom that the damages should or could be 
assessed separately as against each of the defendants. The case will fall in 
the category of cases of injury arising from “composite negligence”. In 
such a case, the plaintiff is not bound toa strict analysis of the proximate 
or immediate cause of the event to find out whom he can sue. Subject to 
the rules as to remoteness of damage the plaintiff is entitled to sue all or 
any of the negligent persons and it is no concern of his whether there is any 
duty of contribution or indemnity as between those persons, though in any 
case he cannot recover on the whole more than his whole damage. 


In re Wingfields, (1923) 2 K.B. 112, applied. 


Croston v. Vaughan, (1938) 1 K.B. 540 and Piper v. Wimnifrith and 
Leppard, (1917) 34 T.L.R. 108, distinguished, 


Appeal against the decree of the Court of the Principal 
Subordinate Judge of Coimbatore in O. S. No. 97 of 1931. 


K. Rajah Aiyar and P. Rangachari for Appellant. 
K.V.Ramaseshan for Respondents. 





tAppeal No. 151 of 1934. Sth October, 1938, _ 
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The judgment of the Court was delivered by 

Varadachariar, J.—This appeal arises out of a suit insti- 
tuted under the Fatal Accidents Act by the representatives of 
one Venkatarama Aiyar who died in February, 1930, as the 
result of a collision between two motor buses in one of which 
the deceased was travelling. The owners of the two buses have 
been impleaded as defendants 1 and 2 and they may be referred 
to as the U.M.S. Motor Service and the 1.M.S. Motor Service 
respectively. It is in one of the buses run by the U.M.S. 
Service that the deceased was travelling at the time of the 


accident. The I.M.S. Service bus was coming in the opposite 


direction, and at a point where the road is found to have 
measured 26 feet in breadth, there was a collision between the 
two buses almost in the middle of the road. The lower Court 
gave the plaintiffs a joint decree against both the defendants for 
sums aggregating to Rs. 10,000. Against that decree, the first 
defendant has preferred this appeal. 


The first point urged in support of the appeal is that the 


‘driver of the U.M.S. bus was not negligent or reckless and that 


the appellant should not therefore be held liable. There has 
been some controversy as to the exact part of the road where 
the collision took place. The witnesses examined on behalf of 
the first defendant, U.M.S. Service, suggest that at the time of 
the accident the U.M.S. bus was very near the extreme left 
edge of the road which will be its proper side and was within 
one or two feet of a ditch whichadjoined the road on that side. 
The evidence of some of the lay witnesses does not appear to us 
quite reliable; assuming they were in the bus, it is doubtful if 
they took note of such matters. It is ihe driver of the bus who 
puts the distance between the bus and the ditch at 2 feet while 
the lay witnesses would swear that it was one foot. The Police 
Officer who was on the spot very soon after the incident expres- 
sed his opinion that the collision must have taken place in the 
middle of the road. He was no doubt not present at the spot at 
the time when the accident occurred ; but we think that the lower 
Court was right in accepting his inference as correct because 
he stated that the brain matter of one of the passengers who 
was killed inthe accident was found right in the middle of the 
road when he went to the spot and it was hardly likely that this 


‘matter could have changed its position-from the spot where it 


actually fell at the time of the accident. It appears from the 
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-evidence that only 12 feet of the road width about the middle 
-is metalled and there isa margin of 8 feet on the one side and 
-6 feet on the other unmetalled. We see no reason to differ 
from the conclusion of the learned Trial Judge that the 
unfortunate accident must have happened as a result of the 
drivers of the two buses persisting in driving on the metalled 
portion each declining to make room for the other to pass by. 
In this view both the defendants must be held liable. (Mils v. 
Armstrong. ) 

As regards the quantum of damages, Mr. Rajah Aiyar, the 
‘learned Counsel for the appellant-first defendant, complained 
that the amount of Rs. 10,000 awarded by the lower Court was 
excessive and not warranted by the financial position of the 
deceased. It must be said in justification of this argument that 
the evidence bearing on the quantum of damages is some what 
vague and the plaintiffs could have produced more satisfactory 
evidence. But, such as it is, the evidence has been accepted by 
‘the learned Subordinate Judge as substantially reliable. 
Assessment of damages in a case of this kind must necessarily 
be only rough and approximate and we are not prepared to say 
that the amount awarded by the lower Court is so excessive 
that it can be described as arbitrary or whimsical. Nor are 
we ina position to say that a lower figure will necessarily be the 
correct figure. The evidence shows that the deceased was aged 
only 40 at the time of his death, that he had a family of 7 
members to support and thathe was managing to maintain that 
family in a certain decent standard of living. It is true that in 
a case of this kind the assessment of damages should not be 
made merely with reference to the plaintiff’s requirements, but 
as the evidence establishes that the plaintiff’s requirements were 
‘being fairly met by the deceased, the learned Judge was in our 
‘Opinion justified in proceeding to assess damages on that 
basis. z 

The third contention urged by Mr. Rajah Aiyar relates to 
‘the propriety of awarding a joint decree against both the 
.defendants. He’ urged that the present case is not one of 
“joint tort” and that it was open to the Court to assess separa- 
itely the damages ‘payable by each of the two defendants. (See 
-Ramratan Kapali v. Aswini Kumar Duti8.) We are prepared 








1 (1888) 13 A.C. 1. 2, (1910) LL.R. 37 Cal. 559. 
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to assume that the present is not an instance of a joint tort. 
(See The Kourski.) But it will not necessarily follow there- 
from the damages should or could be assessed separately as 
against'each of the defendanis. The case will fall in the 
category of what is described by Sir Frederick Pollock as 
injury arising from “composite negligence”. (See Pollock on 
Torts, 13th Edition, page 485.) After referring to the authori- 
ties bearing upon instances of this kind, the learned author 
observes that in such a case, the plaintiff is not bound toa strict 
analysis of the proximate or immediate cause of the event to 
find out whom he can sue. Subject to the rules as to remote- 
ness of damage, the plaintiff is entitled to sue all or any of the 
negligent persons and it is no concern of his whether there is 
any duty of contribution or indemnity as between those persons- 
though in any case he cannot recover in the whole more than 
his whole damage. This principle was applied by the majority 
of the Court of appeal in Ireland in Mckenna v. Stephens and 
Hulls. (See also Beven on Negligence, p. 79.) The case in 
Piper v. Winnsfrith and Leppard’, to which Mr. Rajah Aiyar 
drew our attention in this connection, is clearly distinguishable. 
What happened in that case was that two dogs belonging to 
two different owners who did not act in concert had injured the 
plaintifPs animal and ‘he sued the owners of the dog for 
damages. This was certainly not a case either of joint tort or 
of a composite act in the sense that the act of or omission of 
the one without the act or omission of the other would not have 
caused the injury. Croston v. Vaughant does not help the 
appellant either. The Court in that case no doubt fixed the 
amount respectively payable by the two wrongdoers, but was 
done in the exercise of the power expressly conferred on the 
Court by the recent statute.of 1925. It must also be noted that 
that was a decision only between the defendants inter se and did. 
not affect the right of the plaintiff to recover the full amount 
from either of the defendants. It was pointed out that the 
plaintiff was not even a party to the appeal and his rights 
accordingly remained unaffected. Whether, in this country, 
Courts will in the absence of a corresponding statutory provi- 
sion have the power to fix contribution as between tort-feasors. 





< 741 (1924) P, 140. i 2. (1923) 2 Irish Reports 112. 
3. (1917) 4 T. L. R. 108. 4. (1938) 1 K.B. 540. 
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it is not necessary for the purpose of this case to consider. We 
are not prepared to do anything which will affect the plaintiff's 
right to recover the full amount of damages from either of the 
defendants. The appeal fails and is dismissed with costs of the 
plaintiffs-respondents. The liquidator appellant will not be 
personally liable for the costs. 

S.V.V. 





Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 
PRESENT :—Lorp THANKERTON, Lorn ROMER AND SR 
SHADI LAL. 


Raja Shyam Sunder Singh and others .. Appellants* 
v. 
Kaluram Agarwala and others .. Respondents. 

Civil Procedure Code (V of 1908), O. 21, r. 0—Execution sale—Irregu- 
larity—Fresh sale proclamation—Waiwer of objection—Distinction between 
waiver and admission—Effect of attachment. 

There is a distinction in law between waiver and admission; in the case 
of waiver, a person is not to be held to have waived a right of which he was 
reasonably ignorant, but in the case of a representation or admission which 
is acted on, the party making it cannot plead ignorance unless it is induced 
by the other party, for, if he does not choose to enquire beforehand, he takes 


the risk of error. 
The waiver of the necessity fora fresh sale proclamation necessarily 
implies a waiver of objection to any defect appearing on the face of the sale 


proclamation. l 
The main purpose of attachment is to prevent the transfer or changing 


of the property attached by the judgment-debtor, 
J. M. Pringle for Appellants. 
P, E. Pugh and W. Wallach for Respondents. 
17th June, 1938. Their Lordships’ judgment was 
delivered by i 
Lorn THANKERTON.—Appellant No. 1, whose property has 
been sold in execution, and the other two appellants, who are 
receivers in charge of his properties, appeal, in an application 
_by them under O. 21, r. 90, of the Code ‘of Civil Procedure, 
to have the execution sale set aside, against the decree of the 
High Court of Judicature at Patna dated the 27th November, 
1935, which confirmed the sale, setting aside the order of the 
Subordinate Judge of Dhanbad dated the 18th September, 1933, 
which had set the sale aside. 





* P, C. Appeal No. 3 of 1937. 17th June, 1938. 
Patna Appeal No. 35 of 1935. 
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Under r. 90 it is necessary, in order to have the sale set 
aside, to prove (a) material irregularity or fraud in publishing 
or conducting the sale, and (b) that the applicant has sustained 
substantial injury by reason of such irregularity or fraud. 

Respondent No. 3 is the representative of his father, who 
obtained an ex parte decree dated the 31st July, 1931, in the 


-High Court of Judicature at Fort William in Bengal against 


appellant No. 1 for the payment of Rs. 38,392-4-8, which was 
transferred to the Court of the Subordinate Judge of Dhanbad 
for execution, application being there made by the decree-holder 


‘on the 23rd September, 1931, for execution by attachment and 


sale of two of the said appellant’s properties. The Subordinate 
Judge states the subsequent proceedings as follows :— 

“The first property as described in the execution petition is Pandra Ist 
Kismat, Touz: No. 21 of Manbhum Collectorate, pargana Pandra—the total 
land revenue payable being Ks. 107-2-64 and the local cess payable for the 
property being Rs. 4,184-10-0. The other property is Pandra 3rd Kismat, 
Touzi No. 23 of Manbhum Collectorate, pargana Pandra, and the total land 
revenue payable in respect of it was Rs. 53-10-8 and the total cess payable was 
Rs. 1,621-14-6. The decree-holder did not give any value of the properties in 
his execution petition. The first process issued in the case was the process 
of attachment in respect of both the Touzi which purports to have been served 
on 28th November, 1931. Thereafter a notice under O. 21, r. 66 of the Civil 
Procedure Code, was issued and served on the judgment-debtor. The judg- 
ment-debtor appeared on the 8th January, 1932, and took time to file objection 
regarding valuation. On the 15th January, 1932, he filed an objection alleging 
the value of Touz: No. 21 to be 15 lacs and that of Touzi No, 23 to be 10 lacs; 
on the 23rd January, 1932, when the Court proceeded to enquire about the 
valuation of the property the decree-holders’ pleader stated that he had no 
objection to the judgment-debtor’s valuation being accepted without 
prejudice. The Court ordered the sale proclamation to be issued inserting 
the judgment-debtor’s valuation. There was a miscellaneous appeal against 
that judgment by the judgment-debtor, and the sale of the property, which 
was to take place on the 15th March, 1932, was stayed by order of the 
Honourable High Court. On the 16th March, 1932, the aforesaid Civil Revi- 
sion case was disposed of, and the order of this Court regarding valuation 
was set aside and the Court was directed to decide the question of valuation 
on the evidence. Thereafter on the 2nd May, 1932, there was an enquiry by 
this Court, and the Court valued Touzi No. 23, which the decree-holder 
wanted to sell, at 2 lacs, and the sale proclamation in respect of that Touzi 
was issued, fixing 15th June, 1932, for sale. That sale proclamation was not 


' served for want of identifier, and on decree-holder’s petition filed on the 25th 


May, 1932, a fresh sale proclamation was issued in respect of Touzi No. 23 


. fixing 15th July, 1932, for sale at noon. On that date the judgment-debtor 


applied for one month’s time to pay up the decretal amount waiving the right 
to issue a fresh sale proclamation. Time was allowed and the sale was 
adjourned to 15th August, 1932, at noon.” 


It is unnecessary to detail the subsequent proceedings, as 
the appellants now raise no separate point as to them; it is 
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sufficient to state that the judgment-debtor obtained three 
further adjournments of the sale date on petitions in similar 
terms to that of the 15th July, 1932, the date of sale being 
ultimately fixed for the 27th September, 1932. A similar 
petition by the judgment-debtor on this last date was rejected, 
and the sale took place on the 27th September, and the property 
was purchased by respondents Nos. 1 and 2 for Rs. 60,000. It 
may be added that on the 20th August, 1932, the judgment- 
debtor had paid Rs. 5,000 towards the decretal amount. 


The only case of fraud alleged in the plaint was found to 
be untrue by the Subordinate Judge, and the appellants 
acquiesced in that decision. The case now rests solely on 
irregularities in publishing and conducting the sale. The 
Subordinate Judge found that certain material irregularities 
had occurred in publishing and conducting the sale, with 
the result that the property was sold for the small sum of 
Rs. 60,000, though it was valued at over three lacs of rupees, 
and that appellint No. 1 had thereby suffered substantial 
loss. The learned Judge rejected the respondents’ conten- 
tion, referred to later, thai the said appellant had waived 
any objection to these irregularities, and, as already stated, 
he set aside the sale. On appeal by the present respondents, 
the High Court reversed this decision and confirmed the sale, 
on the ground that in his petition of the 15th July, 1932, 
the judgment-debtor had stated that the sale proclamation had 
been properly served and that if time were granted he would 
not insist on the issue of a fresh proclamation, that time was 
granted on that and three subsequent occasions, always on the 
same condition and that, apart from fraud, his only case on 
which had been rejected by the Subordinate Judge, the judg- 
ment-debtor had waived any right to object to the irregularities 
found by the Subordinate Judge. The learned Judges, holding 
this view, did not discuss the correctness of the Subordinate 
Judge’s findings as to the irregularities, but, on the question of 
substantial injury to the applicant, they stated : 


“The many opportunities which the judgment-debtor has had prior to the 
sale, for the purpose of enabling him to avert the sale by raising on the 
property the money necessary to meet his decretal debt, indicate that the 
price realised is not so grossly inadequate in the present circumstances as to 
enable it to be held that the property has been sold fora grossly inadequate 
Price due to irregularities in the proceedings.” 
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While their Lordships find great force in this observation, 
they find it unnecessary to form a concluded opinion on this 
point, as they agree with the conclusion otherwise arrived at by 
the learned Judges. 

The material part of the judgment-debtor’s petition of the 
15th July, 1932, which is repeated in almost identical language 


` -in the three subsequent petitions, is as follows: 


“Another date may be fixed by allowing one-month’s time for payment to 
the decree-holder after securing money. The sale proclamation has been 
properly served. If the money is not paid on the next date fixed the sale will 
take place on the strength of this proclamation. No fresh proclamation will 
have to be issued.” 


The judgment-debtor obtained, on the strength of these 
representations, an extension of time for payment of the 
decretal amount on four occasions. In the first place, he waived 
the necessity for a fresh sale proclamation, as is provided in 
O. 21, r. 69 (2). In the second place, he represented and 
thereby admitted that the sale proclamation had been properly 
served. There is a distinction in law between waiver and 
admission; in the case of waiver a person is not to be held to 
have waived a right of which be was reasonably ignorant, but 
in the case of a representation or admission which is acted on 
the party making it cannot plead ignorance unless it is induced 
by the other party, for, if he does not choose to enquire before- 
hand, he takes the risk of error. 

The irregularities found by the- Subordinate Judge on 
which the appellants now rely are as follows :— 

I. As to the attachment :— 

(a) the Subordinate Judge had grave doubt of the truth 
of the service report of the peon, 

(b) that the copy of the attachment order was affixed at 
Poddardih, which is on Touzi No. 21, and on no part of Touzi 
No. 23, and 

(c) that no copy was sent to the Collector of Burdwan, 
in which district parts of Touzi No. 23 are situate. - 

If, As to the sale proclamation :—that the contents were 
defective, in that the description of the property was insufficient. 

As regards the appellants’ objection to the sale proclama- 
tion, their Lordships consider that the waiver of the necessity 
for a fresh proclamation necessarily implied a waiver of objec-. 
tion to any defect appearing on the face of the sale proclama- 
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tion, as the appellant No. 1 must have been fully aware of its 
terms in view of his miscellaneous appeal to the High Court. 
The facts in this case are stronger against the said appellant 
than those in Girdhars Singh v. Hurdeo Narain Singh! in which 
this Board held that the waiver covered any objection to an 
error in the statement of the Government Revenue, as the 
judgment-debtor must have had the opportunity of seeing the 
copy affixed in the Court House. This objection of the appel- 
Tants accordingly fails. 


As regards the appellants’ three objections to the attach- 
ment, their Lordships find it unnecessary to consider the 
correctness of the findings of the Subordinate Judge, and they 
have not heard the respondents on this question. Their Lord- 
ships do not consider that the waiver of any necessity for a 
fresh sale proclamation would imply a waiver of the right to 
-object to any of the three irregularities in the aitachment found 
by the Subordinate Judge. While much might be said for the 
view that the repeated admissions by the judgment-debtor in 
this case, on the faith of which he secured delay, excluded any 
objection by him, in the absence of fraud, to irregularities in 
the attachment, their Lordships find it sufficient for disposal of 
this appeal to hold that, assuming the findings of the Subordi- 
nate Judge to be correct, these irregularities did not so 
materially affect the proceedings on the sale day as to justify 
the setting aside of the sale. It must be remembered that the 
main purpose of attachment is to prevent the transfer or charging 
of the property attached by the judgment-debtor. No date of 
sale is fixed until the sale proclamation, and, in view of their 
Lordships’ decision, it must be taken that the sale proclamation 
and the subsequent proceedings were regular. In this case these 
proceedings extended over several months, and any effect of the 
irregularities in the attachment on the actual sale is highly pro- 
blematical and remote and is insufficient to form the basis of 
the substantial injury which the appellants require to prove. 
Their Lordships are therefore of: opinion that the appellants’ 
objections to’ the attachment do not avail them in the present 
application to have the sale set aside. 





1. (1876) L.R. 3 I.A. 230. 
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Their Lordships will accordingly humbly advise His- 
Majesty that {he appeal should be dismissed with costs, and that. 
the decree of the High Court should be affirmed. 

Solicitors for Appellants: W. W. Box & Co. 

Solicitors for Respondents: A. J. Hunter & Co. 

RCC. —- Appeal dismissed. 

B.V.V. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTICE WADSWORTH. 





Ponnuswami Chettiar .. Appellant in both Ist De-- 
fendant) 
v. 
Ellasari Obul Reddi .. Respondent in both (Plam-- 
iff). 


Madras Estates Land Act (I of 1908), Ss. 50 and 125—Sale of land for 
arrears of rent by Collector—Sstt already ona mortgage of the same land— 
Lis pendens whether affecting sale by Collector. 


The sale of land by the Collector for arrears of rent of the land on which 
those arrears were due to the landholder, is not affected by a pending suit on, 
a mortgage executed by the ryot who is in default. 


Vellappayal Ambalam v. Karuppiah Pulat, (1911) I.L.R. 37 Mad. 49 and 
observations in Kadir Mokideen Marakkayar v. Muthukrishna Aiyar, (1902) 
12 M.L.J. 368: I.L.R. 26 Mad. 230 at 236, followed. 


Appeals against the decrees of the District Court of 
Chingleput in Appeal Suits Nos. 178 and 179 of 1933 preferred 
respectively against the decrees of the Court of the District 
Munsiff of Trivellore in O.S. Nos. 422 and 692 of 1932, 

P. S. Kothandapant for Appellant. 


Faad 


G. Ramakrishna Ayyar and T. Mumswami Reddi for- 
Respondent. 


The Court delivered the following 


. JupGMENT.—These appeals arise out of proceedings- 
brought for possession of land by a purchaser in a rent sale 
under the Estates Land Act from a purchaser in a sale under a 
mortgage decree. The preliminary decree on the mortgage in 
favour of the appellant was dated 24th February, 1927. The 
revenue sale in favour of the respondent was on 5th September, 
1927. The final decree in the mortgage suit was on 3rd 
December, 1927. The decree-holder purchaser got possession. 
on 31st March, 1931. Hence the proceedings by the plaintiff to. 


* S. A. Nos. 921 and 922 of 1934. 4th October, 1938. 
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enforce his rights under the rent sale and to get possession 
from the mortgagee decree-holder court-auction purchaser who 
is the appellant here. : 


Now the argument for the appellant is that the sale by the 
Collector for arrears of rent due to the landholder is affected 
by lis pendens under S. 52 of the Transfer of Property Act and 
that no title can pass to the purchaser in the rent sale which was 
effected without the consent of the Court which passed the 
mortgage decree. This contention overlooks the fact that the 
sale by the Collector was in fact a sale held to enforce the 
paramount right of the landbolder to his rent, which under S. 5 
of the Estates Land Act is a first charge on the land. It also 
ignores the fact that by virtue of S. 125 of the same Act when 
the land is sold for arrears of rent in respect thereof the 
purchaser takes free of all encumbrances except such as have 
been created with the landholder’s permission or have been 
created prior to the passing of the Act. It is not suggested that 
the mortgages under which the appellant got his decrees fall 
under either of these two categories. In such circumstances it 
is difficult to see how a decree under a mortgage over land 
which is subject to a prior statutory charge for the rent due to 
the landholder, can affect a sale at the instance of the landholder, 
for |the realisation of his dues charged upon the land. No 
precise case under the Estates Land Act has been cited on this 
point but there is ample authority for a similar proposition with 
regard to sales for arrears of land revenue due to the Crown 
pending a mortgage suit against the ryot. It is well established 
that such a sale for arrears of land revenue is not affected by 
lis pendens (vide Vellappayal Ambalam v. Karuppiah Pillaji 
and the observations in Kadir Mohideen Marakkayar v. 
Muthukrishna Atyar?). [have no hesitation in holding that 
the sale by the Collector for arrears of rent of the land on 
which those arrears were due to the landholder, is not 
affected by a pending suit on a mortgage executed by the ryot 
who is in default. 


The appeals are therefore dismissed with costs. (One 
set.) 


KC. eee Appeals dismissed. 





1, (1911) ILL.R. 37 Mad. 49. 
2. (1902) 12 -ALL.J. 368: LL.R. 26 Mad. 230 at 236. 
20 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice PANDRANG Row AND MR. JUSTICE 
KRISHNASWAMI AIYANGAR. 


S. A. Ramanathan Chettiar .. Appellant* (Defendant) 
U. 
M. P. Palaniappa Chettiar and 
others .. Respondents (Plaintiffs). 

Judgment of appellate Court—Allegation of false facts regarding defen- 
dani's minority in written statement—Non-contradiction—Separaie suit filed 
to set aside decree in previous suti—Decree whether vitiated by fraud—False 
allegation whether constitutes fraud on Court. 


Where in a case the making of a false statement regarding the minority 
of the defendant, knowing it to be false, in the written statement could not be 
regarded as extrinsic to the proceedings of the Court in that the whole of the 
written statement should have been deemed to have been considered by the 
trial Court and the High Court on appeal, and if for some reason 
or other the Courts accepted a certain allegation as true which was 
subsequently alleged to be false, there was no ground for vacating the 
decree of the appellate Court on the ground of fraud. The remedy is 
pointed ont in Chinacyya v. Ramanna, (1913) 25 M.L.J. 228: I L.R. 38 Mad. 
203 at 206 and 207, either by way of appeal or by way of review and 
not by a separate suit as in this case. In this case the plaintiffs themselves 
were to blame for not contradicting the allegation on which everything 
depended in the appeal when the appeal was being argued. It was more their 
carelessness than the recklessness of the defendant-appellant that was 
responsible for the decision against them by the appellate Court. In any case 
there was no fraud of the kind which alone can vitiate a decree passed by a 
Court. 

Appeal against the decree of the Court of the Subordinate 
Judge of Devakoitai in O. S. No. 3 of 1935. 

A, Swaminatha Atyar and S. Thiyagaraja Atyar for 
Appellant. 

K. Rajah Aiyar, V. Ramaswami Aiyar and N. G. Krishna 
Atyangar for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—This appeal is from the decree of the 
Subordinate Judge of Devakottai dated 10th September, 1935, 
declaring that the judgment passed by this Court in Appeal 
No. 400 of 1928 on 13th February, 1934, reversing the decree 
of the lower Court in O. S. No. 33 of 1927 was obtained by 
fraud of the defendant in the present suit and was therefore 
null and void as against the plaintiffs therein. O. S. No. 33 
of 1927 was a suit for contribution by the plaintiffs based on 
a certain decree passed against two firms, namely, the M. P. 





* Appeal No. 449 of 1935. 20th October, 1938. 
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Firm represented by the present plaintiffs and the S. A. Firm 
of which the then proprietor was the present appellant, that is, 
the defendant in the suit. That suit was first of all decreed by 
the Subordinate Judge and when the decree came up in appeal 
it was set aside on the ground that the joint decree on the 
basis of which contribution was claimed was not a valid decree 
as the defendant was a minor at the time the decree was passed 
and was not then represented by a guardian ad litem and the 
suit was remanded for disposal on the alternative basis of a 
right of contribution based on the original debt in respect of 
which that joint decree had been made, that is to say, the 
joint promissory note executed on behalf of the two firms to 
the Bank of Rangoon. No doubt the basis of the High Court’s 
judgment in appeal was the minority of the defendant at the 
time the decree was passed in the Burma Court. This minority 
was alleged by the defendant in his writien statement and was 
not denied by the plaintiffs at any time either during the trial 
or during the hearing of the appeal or on their bebalf by their 
Counsel. The entire argument in this Court when that appeal 
was heard was on the admitted footing that the defendant was 
a minor at the time when the decree was passed by the Burma 
Court. It is admitted even in the present litigation that the 
plaintiffs themselves honestly believed that the allegation by 
the defendant of his minority at the time was true and there- 
fore they did not take the trouble of verifying the truth of 
that allegation. According to them they came to know that 
that allegation was false, casually, when they had a talk with 
certain Chettiars about five months after the High Court’s 
decree and when the suit was pending, the further enquiry was 
ordered by the High Court. No doubt it is now established 
beyond doubt that the defendant was not a minor at the time 
but had attained majority in December, 1909, whereas the 
decree was passed in 1912. The obvious course in these circum- 
stances was for the plaintiffs to have moved for review of the 
judgment by the High Court. They did not however take this 
obvious course but preferred for reasons which are difficult to 
find to institute a separate suit in the lower Court itself to set 
aside the judgment of the High Court in appeal as against 
themselves on the ground that it had been obtained by fraud of 
the defendant appellant in the appeal. The lower Court has 
given a declaration as prayed for and the defendant appeals. 


Ramanathan 
Chettiar 


v. 
Palaniappa 
Chettiar. 
Pandrang 
Row, J. 


156 THE MADRAS LAW JOURNAL REPORTS. [1939 


The only point for determination in this appeal is whether 
the judgment of the High Court in appeal dated 13th February,. 
1934, can be set aside on this ground, namely, that it was based 
on the footing that the defendant was a minor at the time of 
the decree in the Burma suit which was the result of an allega- 
tion made by the defendant in his written statement and repeated 
by bis Counsel in the appellate Court and relied upon in his 
argument. Can this be regarded as fraud which would vitiate 
the decree of the High Court? We are of opinion that it cannot 
be so regarded. The mere making of a false allegation in a 
written statement even with knowledge of its falsity, while it 
would amount to perjury, would not necessarily amount to a 
fraud on the Court. The other party had an opportunity of 
knowing what had been said and if any allegation was according 
to them not true, it was open to them to deny it and lead 
evidence on the point. In the present case what the plaintiffs 
did was not only not to deny it in the trial Court but also not 
to deny it in the appellate Court even when they knew perfectly 
well that the whole judgment was going to be reversed on this 
ground of the minority of the defendant at the time of the 
decree in the Burma suit. The fraud which vitiates a decree 
must be something extrinsic to the proceedings pending before 
the Court and the mere making of a false statement in the 
pleadings or during the examination of witnesses by witnesses 
would not amount to a fraud of the kind which vitiates a 
decree. The Courts are there to distinguish truth from falsehood 
so far as pleadings and evidence are concerned, and though the 
Courts may be mistaken, it cannot be said that the making of 
such false statements in the pleadings or evidence amounts to a 
fraud which vitiates the decrees passed by the Courts. It is 
conceded that adecree cannot be set aside on the ground that it 
was obtained by perjured testimony. This is laid down by the 
Full Benchin Kadirvelu Nainar v. Kuppuswams Nascker1. They, 
approved the reasoning of Sundara Aiyar, J., in Chinnayya v. 
Ramannas. Itis perhaps desirable to quote a few observations. 
from that case, Chinnayya v. Ramannas: 

“The question is what would amount to fraud which would entitle an 


unsuccessful litigant to get the decree vacated. He cannot, it is clear, be 
allowed to get round the rule of res judicata and to prove that the judgment 


1. (1918) 34 M.LJ. 590: LL.R. 41 Mad. 743 (F.B.). 
2. (1913) 25 M.L.J. 228: LL.R. 38 Mad. 203 at 206 and 207. 
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„given by the Court was wrong, because it came to a wrong conclusion on the 
‘evidence before it, It follows from this that the Court’s conclusion both on 
the construction to be put on the evidence placed before it and on the 
inference to be drawn from such evidence as well as on the trustworthiness 
-of the evidence should be regarded 44 final. If the Court acts erroneously in 
forming its judgment on any of these matters, the proper remedy is to invoke 
the help of the appellate tribunal where an appeal is allowed by law. Another 
imode of rectifying an erroneous judgment is to apply for review of judgment. 
“The unsuccessful party has, in such an application, an opportunity to adduce 
any evidence which he failed to adduce at the hearing and which he could 
not, with all proper diligence, have then adduced. It cannot be doubted that, 
in such cases, he cannot institute a fresh suit to get the judgment vacated. 
The allegation of fraud for vacating a judgment, therefore, must be 
-extraneous to everything which has been adjudicated on by the Court and not 
-any fraud which has already been dealt with by the Court.” 
In the present case the making of a false statement knowing 
‘it to be false in the written statement cannot be regarded as 
-extrinsic to the proceedings in the Court. The whole of the 
written statement must be deemed to have been considered by 
-the Court before it pronounced its judgment and if for some 
reason or other the Court accepted a certain allegation as true 
which is subsequently alleged to be false thereis no ground for 
vacating the decree on the ground of fraud. The remedy is as 
pointed out in Chinnayya v. Ramannal either by way of appeal 
.or by way of review. In this case the plaintiffs themselves are 
to blame for not contradicting the allegation on which everything 
depended in the appeal when the appeal was being argued. It 
is more their carelessness than the recklessness of the defendant 
appellant that was responsible for the decision against them by 
the appellate Court. In any case there was no fraud in our 
-opinion of the kind which alone can vitiate a decree passed by 
-a Court. For these reasons the appeal must be allowed and the 
-decree of the Court below set aside and the suit dismissed with 
-costs in both the Courts. 


K. C. — Appeal allowed. 





1. (1913) 25 M.L.J. 228: I.L.R. 38 Mad. 203 at 206 and 207. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE ABDUR RAHMAN. 


Thumbalam Gooty Thimmiah .. Petitioner* (1st Creditor) 
v. 
The Official Receiver of Bellary 
and others .. Respondents (Respondents). 


Provincial Insolvency Aci(V of 1920), S.61 (5)—Debdi of father untainted 
by immorality—Creditor of father on insolvency of both father and son 
claiming priority—Right to priority over other creditors whether exisis— 
Consequences of insolvency of both father and som, what are. 

On the question whether a creditor in insolvency who happens to hold a 
debt free from any ' taint of immorality or illegality incurred by a father as 
manager of a joint Hindu family, has any priority over the debts incurred by 
a son who was a junior member of the joint family, when both the father and 
the son were adjudicated insolvents by one order in an insolvency petition, 

Held, that ıt is obviously the policy of the Insolvency Law to distribute 
the estate among the creditors fairly and unless a preference was given by the 
Act to any particular debt, it must necessarily be held to fall within the sub- 
cl. 5 of S61 of the Provincial Insolvency Act and no priority can legitimately 
be claimed in regard to the same. Viewed in the light of this section the 
unrealised simple debts of the father and that of the son would stand on the 
same footing. The factthat the father and the son were adjudicated’ 
jointly on the same petition should not make any difference. A joint. 
application and even an order passed to adjudicate them both does not affect- 
the situation. If the application and the order are split into two, and taken. 
to have been presented and passed separately against the father and the son, 
the creditors of the one will nat be entitled to claim any priority or a share in: 
the property of the other. It would be difficult of course if a debt is proved 
to be payable not only jointly but also personally by the father and the son im. 
which case the property of both will be jointly liable. 

It is impossible for the Official Receiver to claim any more rights than. 
the father possessed himself. 


Baluswatmi Atyar, In re, (1928) 55M.L.J.175: ILL.R. 51 Mad. 417 (F.B.). 
The father’s power of disposal would cease to exist as soon as the son’s- 
property comes on his insolvency to vest in the Official Receiver. 

Petition under S. 75, cl. (3) of Act V of 1920 praying the 
High Court to revise the order of the District Court of Bellary 
dated 1st March, 1937 and made in C. M. A. No. 300f 1936. 
preferred against the order of the Court of the Official Receiver 
of Bellary dated 13th August, 1936, in I. P. No. 40 of 1934 on 
the file of the District Court, Bellary. 


D. R. Krishna Rao for Petitioner. 
V. S. Noarasimhachar for Respondents. 





* C. R. P. No. 988 of 1937. i 2nd November, 1938. 
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The Court delivered the following 


JupcMENT.—The only question which hasto be determined 
in this revision is whether a creditor in insolvency who happens 
to hold a debt, free from any taint of immorality or illegality, 
incurred by a father as manager ofa joint Hindu family has 
any priority over the debts incurred by a son who was a junior 
member of the joint family when both the father and the son 
were adjudicated insolvents by one order in an insolvency peti- 
tion. In order to support his- contention that the creditors of 
the father would take precedence over those of his son the 
learned Counsel for the petitioner tried to invoke the principle 
under which the father’s powerto sell the joint family property 
for his just debts has been held to subsist at the time of partition 
and bearing his powers as a karta of the family in mind the 
Courts have usually provided for the payment of such debts 
out of the joint estate before the properties belonging to the 
joint Hindu family have been partitioned. It has been submitted 
that if it were right to give priority to the debts incurred by the 
father, which were neither illegal nor immoral, in a suit for 
partition, it would be right to follow the same principle in 
cases where the property of both the father and the son vests 
in the Official Receiver on account of their insolvency and to 
give priority to such of the debts incurred by the father as 
were binding on the family. The second argument advanced 
to achieve the same object was that inasmuch as the father’s 
power of disposal over his son’s share in the joint family 
properiy must be held to have vested in the Official Receiver, 
it can be exercised by him on the father’s adjudication un- 
affected by the consideration that the son was also adjudicated 
along with his father. It was therefore contended that the 
sale proceeds of the son’s share in the joint family property 
should be first applied to discharge the debts incurred by the 
father and the balance alone, if any, should be paid to the 
creditors of the son. 

Before these contentions are examined, it would be well 
to remember that in this case there were other sons who were 
members of the joint family at the time when the father and 
the son were adjudicated. They were not declared insolvents 
and since the insolvency of a member of a joint Hindu family 
does not ipso facto affect a severance in his status, it would 
follow that those that were adjudicated continued to remain 
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members of the joint family in spite of their insolvency. For 
this reason, if for no other, the principle underlying the first 
contention cannot be applied to this case. The joint family 
has not been divided so far and there is thus no scope for 
the argument that the debts incurred by the father should be 
paid out of the family property, the whole of which has not 
even vested in the Official Receiver. Moreover the appellant who 
is a simple money creditor cannot be said to have a chargeon 
the family property, allhough itmay have been possible for him 
to proceed against it in execution of a money decree as long as 
his debt was a just one and binding on the family. This could 
however be done only if the shares of the property belonging 
to the other members of the family were still available and had 
neither been alienated nor got at by their creditors who might 
have been more vigilant than those of the father. It cannot be 
reasonably contended that a son’s creditor would not be entitled 
to recover the debt due to him out of the son’s undefined share 
in the family property and would have to wait until all the 
.creditors of his father have been paid out of the family estate. 
If this were so, a suit by a son’s creditor for the recovery of 
his debt would be almost an impossibility and would have 
necessarily to take the form of an administration suit in which 
the father’s creditors would have to be first ascertained and 
their debts provided for or paid before a son’s creditor may 
hope to realise his debt out of the residue. This would be the 
logical result of the contention raised by the learned Counsel 
for the appellant but he was not prepared to go to that length 
when he was arguing his case before me. It is fairly obvious 
that the proposition, even if urged, could not have been given 
.effect to. As for the second contention, it is correct to say that 
in the insolvency of a father, his power. of disposal over his 
son’s share in the joint family property would vest in the 
Official Receiver; but it must be observed in this connection 
that there is a great deal of difference between the power of 
disposal in a property and the property itself. The former does 
‘but the latter does not vest in the Official Receiver on the 
father’s adjudication. Asa direct consequence of this distinc- 
tion it would follow that if the son’s right in the property has 
been attached, alienated or even partitioned before the power 
-of disposal has been exercised by the Official Assignee, the 
power of disposal would cease to exist. The existence of the 
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property and of a joint status are sine quo non for the continu- Thiminiah 
ance of that’ power. When thé property has ceased to belong ` official 
‘to the son or the son’s right to deal with the property has come i 
to an end, or when the son does not remain joint with the 
father, his right to deal with his son's share, and that was all 
which could have devolved on the Official Receiver by opera- 
tion of law, would come to an end (see Subraya v. Nagappat 
and Gopalakrishnayya v. Gopalam’). It is thus impossible for 
the Official Receiver to claim any more rights than the father 
possessed himself. (Baluswamst Atyar, In re3.) If this is the law, 
the father’s power of disposal would cease to exist as soon as ™ _ 
the son’s property comes on his insolvency to vest in the 
Official Receiver. The contention therefore that the father’s 
power of disposal continues to remain in him or vests in the 
Official Receiver on his adjudication in spite of the son’s 
insolvency is incorrect and must be overruled. 


Receiver 
of Béllary. 


These contentions however can be decided on a much 
simpler ground. When dealing with the matter in an insolvency 
proceeding one must, unlike a partition suit, necessarily look 
into the provisions of the Insolvency Act—Provincial or 
Presidency Towns whichever be applicable—and ‘try to 
ascertain the rules made by the legislature. It cannot be denied 
that the provisions of these Acts must be taken to be exhaustive 
so far as they go and there is no room for the contention that 
the doctrines of a personal law must be read in conjunction 
with the provisions of these acts so as to extend or limit their 
operation. If one looks to the provisions contained in S. 61 of 
the Provincial Insolvency Act, it would be found to provide in 
sub-cl. (5) that all debts entered in the schedule have to be paid 
rateably according to the amount of such debts and without 
any preference except to those which have been otherwise 
specified in the Provincial Insolvency Act. The debts payable 
to secured creditors have been exempted by S. 28 of the Act 
and S. 61 cannot therefore affect their rights of priority. The 
other debts to which priority has been given are mentioned in 
such cl.(1) of S. 61. The learned Counsel for the petitioner has 
not been able to point to any provision in the Provincial 





1. (1908) I.L.R. 33 Bom. 264. 
2, (1928) 54 M.L.J. 674: LL.R. 51 Mad. 342. 
3. (1928) 55 M.L.J. 175: LL.R. 51 Mad. 417 (F.B.), 
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Insolvency Act under which he could claim priority for 
the debt in question’and so far as proceedings in insolvency are 
concerned, the petitioner must, as provided in sub-cl. (5), share 
rateably without any preference. It is obviously the policy of 
the Insolvency Law to distribute the estate among the creditors 
fairly and unless a preference was given by the Act to any 
particular debt, it must necessarily be held to fall within the 
sub-clause and no priority can legitimately be claimed in regard 
to the same. Viewed in the light of this section the unrealised 
simple debts of the father and that of the son would stand on 
the same footing. The fact that the father and the son were 
adjudicated jointly on the same petition should not make any 
difference. A joint application and even one.order passed to 
adjudicate them both does not affect the situation. If the 
application and the order are split into two, and taken to have 
been presented and passed separately against the father and 
the son, the creditors of the one will not be entitled to claim 
any priority or a share in the property of the other. It would 
be ‘different of course if a debt is proved to be payable not 
only jointly but also personally by the father and the son, in 
which case the property of both will be jointly liable. This 
is how the matter should be dealt with in these proceedings. 
What will happen to the residue, if some remains after such 
of the joint debts as have been indicated above and the debts 
payable only by the son have been paid in their entirety and 
if the debts of the father are not satisfied fully, need not be 
gone into by the Insolvency Court which will have to deliver 
it to the son. It may be open then to the father’s creditors 
to proceed against the soninseparate and appropriate proceedings 
but it is unnecessary for me to consider that contingency here. 


The result is that this revision fails and is dismissed with 
costs. , 


K. c : —_———. Petition dismissed, 
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© [FULL BENCH.]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sik ALFRED Henry LioneL Leacu, Chief 


Justice, MR. JUSTICE WADSWORTH AND MR. JUSTICE KRISHNA- 
SWAMI ATYANGAR. 


Ayyappa Naicker i ` | Petitioners (Petittoner) 
v. 

Kasiperumal Nayakar andothers .. Respondents `- ( Respon- 
l i dents). ay fe 


Civil Procedure Code (V of 1908), O. 21, r.90—Persoi who has atiuched 
bifore judgment—If a person entitled to apply under O. 21,1, 90 to set aside 
execution sale held after his attackment—"Person whose interests are affected 
by the sale”’—Meantng of. 

A person who has obtained an attachment bafore judgment is s by virtue of 
the attachment itself “a person whose interests are affected by the sale” ‘within 
the meaning of O. 21, 1.90 of the Civil Procedure Code when the property 
attached is later sold in éxecution, of a decree obtained by another persop. 
The fact that he has not obtained a “decree at the date of the application ‘does 
not make any differente.’ The worts-“a person whose interests ‘are affected 
by the sale” are not restriéted to persóns having a proprietary or possessory 
title in the property but are intended to apply also to persons whose pecuniary 
interests are affected by the tale. g 

Where therefore a person obtained an order ‘for attachment of certain 
properties before judgment and in due course obtained a decree, : but before 
the date of the decree, the attached properties were sold in executionof a 
decree obtained by another creditor, the attaching: creditor is a person entitled 
to apply under O. 21, r. 90 of the Civil Procedure Code, ‘honaki the decree 
was obtained after the sale. P 


Kathiresan Chetitar v. Ramasami Chettiar, (1914) 27 M.L.J. 302, over- 
ruled. ti 


Petition. under S. 25 of Act IX of 1887, DANAE the High 
Court to revise.the order of.the Court of the Subordinate 
Judge of Tuticorin dated 22nd August, 1934 and made in'C,M. 
A. No. 32 of 1933 preferred against the order ,of the Court of 
the District Munsif of Tuticorin in E.A. No. 922 of 1933 in 
S.C.S. No. 552 of 1932, Sub-Court, Tuticorin. 

K. V. Sesha Aiyangar for Petitioner. ` > 

A. Swaminatha AOE and S. t aysgaraja ayar for Res- 
pondents. 

7th November, 1938. The Court (Varadachariar, J.) miade 
the following , 

ORDER OF REFERENCE TO A FULL BENCH.” 


aa mR RE A aa a 


"C.R P. No. 1995 of 1934. 13th December, 1938, 
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The point arising for decision in this Civil Revision Petition 
is whether the pétitioner ‘had a‘locus standi to apply under 
O. 21, r. 90, Civil Procedure Code, to sei aside the sale com- 
plained against. That this is a question of jurisdiction within 
the meaning of S. 115, Civil Procedure Code, has been held in 
Sundaram v. Mansa Mavuthar! (which related to O. 21, 
r. 89). l 


.. The relevant facts are that the petitioner attached certain 
properties before judgment and in due course obtained a decree; 
but before the date of that decree, the attached properties were 
sold in execution of a.decree obtained by another creditor. As 
soon as the petitioner oblained his decree, he filed the present 
application under O. 2l, r: 90 to set aside the execution sale on 
eri grounds: 

« ‘The Courts: below have dismissed his pi holding that 
he i is ‘not entitled to ‘apply. under O. 21, r. 90. A decision of a 
Division Bench of this Court in Venkatesha Kamthi v. Vitla 
Bhakta’ was brought to the notice of the lower appellate Court 
and apparénily of the First Court also: The learned Subor- 
dinate Judge has attempted to distinguish that case, but I am 


i not satisfied that the distinction is beyond doubt. The lower 
‘Court’ assumes that in that case the ‘decree had probably been 
“obtained before the ‘Court auction sale. The records of that 


case are reported to have been destroyed and I am not, there- 
fore, able to verify whether this was so or not. ‘Even assuming 
that the facts were as assumed by the lower appellate Court, I 


‘an? ‘very -doubtful -whether those facts furnish a sufficient 


ground for distinction: 1 can understand the view taken in 
Kathiresan Ckettidr v. Ramasami Chettiar’ that except where 
thé attaching decree-holder has applied for rateable distribution, 
he has-no locus standi, merely on the ground of his attachment, 
to apply under O. 21, r. 90. This view has, however, been 
departed from by a Division Bench in Venkatesha Kamthi v. 
Vitla Bhakta, though it does not appear from the judgment 
whether the earlier case was brought to the notice of the learned 
Judges or not. There has been considerable diversity of opinion 
amongst the various High Courts as to the import of the 
expression “whose interests are affected by the sale” in O. 21, 

Ee 


1. (1921) 40 M.LJ. 4977 LL.R. 44 Mad, 554 (F.B.). 
2; (1933) 64 M.L.J. 605. 3, (1914) 27 M,L.J. 302, 
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r. 90, The use of the plural “interests” has generally 
been relied on as supporting the contention that what is referred 
to by that expression is not merely an interest in the property, 
but any kind of pecuniary benefit that ihe applicant is likely to 
have derived if the sale had not taken place or is likely to derive 
if the sale is set aside. This apparently is the basis oF the 
decision in Venkatesha Kamthi v. Vitla Bhaktal. 

In applying the rule to persons who had obtained attach- 
ment before judgment, a distinction has been drawn between— 
n (1) cases where the decree had been passed before the 
sale, 

(2) cases where the decree had been passed after the 
sale but before the application under O. 21, r. 90, and ` 

(3) cases where no decree had been obtained even on the 
date of the application under O. 21, r. 90. 

(Cf. Jogendra Nath Chatterjee v. Monmotha Nath Ghosh’, 
Rameshwar v. Hari Prasad, Gopinath v. Kukari Protabá, 
Baidya Nath v. Hemlata Dasis, Bulanda Bashmi v. Pran 
Gobinda8 and Gobinda Prosad v. Brindaban Chandrai. ) 

It is not easy to reconcile the several dicta to be found. in 
these cases. Whatever may be said of cases where before the 
decree is obtained, the property attached before judgment has 
survived to coparceners in a joint Hindu family, I do:not,.see 
sufficient basis for the distinction suggested in a case like the 
present between a person who has obtained a decree before the 
sale complained against and one who obtains a decree only 
after the sale but before he files the application under O. 21, 
r. 90. 

The question is one that arises frequently and involves a 
point of procedure on which a uniform and certain’ rule is 
desirable. In view of the conflict in the authorities, it is better 
that the matter is considered by a Division Bench and; if they 
agree, it will even be desirable that the matter is decided by a 
Full Bench. 

K. V. Sesha Atyangar for Petitioner. 

A. Swaminatha Aiyar and S. Thyagaraja Atyar for 
Respondents. 


1, (1933) 64 M.L.J. 605. einer: 
2. (1912) 17 C.W.N. £0. 3, A.LR. 1933 Pat. 445. 


4. (1933) 38 C.W.N. 172: A.LR. 1934 Cal. 477. 5. (1935) 40 C.W.N. 759. 


6. (1936).40 C.W.N. 1334. $ 7. ALR. 193% Cal. 7. 
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In pursuance ef the above. Order of Reference, the petition 
was heard by a Full Bench. ` 


_ The Court delivered ithe following 


_Jovemgnts. ‘The Chief Justice.—This petition, raises the 
question. whether a person who has obtained an attachment 
before judgment is a person whose interests are affected within 
the meaning of O. 21, r. 90 of the Civil Procedure Code, when 
the Property attached has been sold in execution of a decree 
obtained by another person. On the 30th November, 1932, the 
petitioner obtained an order for attachment before judgment in 
respect of certain immovable property belonging to the second 
and third respondents and on the 3rd July, 1933, a decree was 
passed in his favour. Some three weeks before the decree was 


‘passed the first respondent caused the attached property to be 


sold in execution of a decree which he had obtained against the 
second, and third respondents. On the 8th July, 1933, the 
petitioner filed a petition in the Court which had ordered the 
sale (the Court of the District Munsif of Tuticorin) asking 
that the sale should be’ set aside on the ground that there had 
been material irregularity. The District Munsif held that the 


‘pétitioner was not a person who came within the section and 


dismissed the application. The petitioner appealed to the 
Suborditiate Jud ge of Tuticorin, who agreed with the District 
Munsif. ` The petitioner has now asked this Court to set aside 
ihe orders of the lower courts under its revisional powers. It 
is not disputed that'if the lower Courtserred in the interpreta- 
tion of r. 90 this Court has power to interfere. ` 


„R. 90 provides that where any property has been sold in 


execution of a decree the decree-holder or any person entitled 


to share, i ina rateable distribution of assets, or whose interests 
are affected by the sale, may apply to the Court to set aside the 
sale on; the ground of a material irregularity or fraud in 
publishing or conducting it. S. 311 of the Code of 1882 which 
is now r. 90 limited the right to apply to the decree-bolder or 
any person whose immovable property had been sold. There 
has been much judicial discussion on the meaning of the words 
“whose interests are effected by ihe sale.” Some Judges have 
expressed the opinion that these words must be taken to refer 


‘to a person having a proprietary or possessory litle in the pro- 


perty; but-the opinion which now prevails is that the words do 
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not have this narrow implication and are intended to apply also 
to a person whose pecuniary interests are affected by the 
sale. 


In Kathiresan Chettiar v. Ramasami Chettiar!, a Division 
Bench of this Court composed of Sadasiva Aiyar and Napier, 
JJ., held that a decree-holder who had not applied for execution, 
and therefore, was not entitled to rateable distribution of the 
proceeds of the sale was not a person whose interests were 
affected by the sale within the meaning of the rule. They 
considered that the intention of the Legislature was to confine 
the word “interests” to an interest in the property sold. As I 
have indicated, this interpretation is not in accordance with latet 
decisions. The meaning to be given to the words was fully 
discussed by Srinivasa Aiyangar, J., in Narayanan v. Pappayss. 
In that case the Court directed that two items of property which 
were the subject-matter of a mortgage decree should be sold 
first and that only afterwards, if the sale proceeds proved in- 
sufficient, should another item of property which was covered 
by the same decree be sold. After the passing of the decree the 
fourth defendant in the suit purchased the item of property 
which was to be sold last. He died before the other two items 
were sold in execution of the decree. After they had been:sold 
his legal representative applied for an order setting aside the 
sale on the ground of irregularity and fraud. The learned 
Judge held that the legal representative of the fourth defendant 
was a person whose interests were affected ‘by the sale. He 
refused to accept the contention that the expression ‘whose 
interests are affected by the sale” should be construed as though 
it meant that the petitioner must have some interest in the 
property itself and observed that, when the Legislature intended 
that the petitioner should haye some interest in the property 
itself it has used apt language. He pointed in this connection 
to the provisions of O. 21, r. 89, which limits an application 
under that rule to the judgment-debtor or any person deriving 
title from him or any person holding an interest in the property. 
The learned Judge considered that the Legislature intended to 
confer the right. to apply on any one who is directly and im- 
mediately affected by the sale and with this opinion I am in 
entire agreement. 





1. (1914) 27 M.L.J. 302. 2. . (1927) 53 ML J. 29. 
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In Venkatesha Komthi v. Vitla Bhakial, Beasley, C. J. and 
Bardswell, J., held that a decree-holder who has obtained an 
attachment before judgment is a person whose interests are 
affected by the sale. It was there conceded that a person whose 
pecuniary interests are affected comes within the rule and that 
the words do not mean proprietary interests only. The case, 
however, differed from the present one in that the applicant 
had obtained a decree before the Court sale. | 

The extent of the interest of a plaintiff in property 
attached before judgment was discussed by Benson and Wallis, 
JJ., in Sankaralinga Reddi v. Kandasami Tevans. In that case 
the question was whether the plaintiffs had sufficient interest in 
the property to support an action against persons who had 
wrongfully removed crops from the land attached and it was 
held that they had. It was true that the plaintiffs did not, by 
attaching the crops, acquire any charge on the attached property 
which would give them priority over other decree-holders 
applying for rateable distribution or against the general body 
of creditors proving in an insolvency of the judgment-debtor, 
but none the less, by virtue of the attachment the plaintiffs 
acquired a right to have the whole of the attached property 
applied in satisfaction of their debt if no other creditor came 
forward, and in any case lo have a rateable proportion applied. 
In this sense the attaching creditor had a charge on the attached 
property. The right of a plaintiff who attaches before judgment 
does not go beyond this and there is a long line of cases which 
shows that he is not a secured creditor in the ordinary sense, 
but it is clear that he has some interest in the property. 

In Dhirendra Nath Roy v. Kamini Kumar Pals, a Division 
Bench of thè Calcutta High Court also held that the expression 
“whose interests are affected by the sale” is not limited to 
persons whose proprietary or possessory title is affected by the 
sale and that an attaching creditor comes within the rule. In 
Jogendra Nath Chatterjee v. Monmotha Nath Ghoset, the Cal- 
cutta High Court held that a person who attached before judg- 
ment had no present interest in the property and therefore was not 
within r. 90, but in Sachat Gopinath v. Firm of Kukari Pratap 
Chandra Sahat, another Division Bench of that Court held that 





1. (1933) 64 ML.J. 605. 2. (1907) 17 M.L.J. 334: LL.R. 30 Mad. 413. 
3. (1924) LL.B. 51 Cal. 495. > 4. - (1912) 17 C.W.N. B0, 
i -2 5 (1983) 38 CW.N. 172, 
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a person who has attached béfore judgment is a person within 
the purview of r. 90. In the last mentioned case a decree had 
been obtained by the plaintiff before he made his application 
and it was on this ground that the earlier case was distin- 
guished. 


As I have already indicated in Sankaralinga Reddi v. 
Kandasani Tevan', this Court held that a person who has 
attached property before judgment has sufficient interest in the 
property itsclf to maintain an action against a trespasser, but 
it is sufficient to bring him within r. 90 if his pecuniary 
interests are directly and immediately affected by any irregu- 
larity or fraud in connection with the sale proceedings. I hold 
that a plaintiff who has obtained an attacliment before judgment 
is directly and immediately affected in such circumstances, and 


therefore is within the rule. The fact that he has not obtained ` 


a decree at the time he filed his application does not in my 
opinion make any difference. If he obtains a decree before 
making the application his position is, of course, strengthened, 
but the attachment before judgment is sufficient in itself to bring 
him within the category of persons whose interests are affected 
by the sale. In the present case, the petitioner had obtained his 
decree befoie he applied and he applied within time. It follows 
from what I have said that I consider that Kathtresan Chettiar 
v. Ramasami Chettiar?, was wrongly decided and should be 
overruled. 


The decisions of the lower Courts being based on an 
erroneous view of the law their orders must be set aside with 
costs here and in the lower appellate Court. The District 
Munsif will now proceed to dispose of the application in 
accordance with law. 


Wadsworth, J. :—I agree. 


Krishnaswami Aiyangar, J.:—I also agree. 


S.V.V. en Petition allowed. 





1. (1907) 17 M.L.J. 334: I.L.R. 30 Mad. 413. 
2. (1914) 27 M.L.J. 302 


Wads.- 
worth, J. 
Krishna- 

swami 

Aiyangar, J. 


| 
Kotayya. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mp, JUSTICE WADSWORTH. 
Kadiyala Nagabhushanam and 


others `.. Appellanis* (Defendants) 
v. 
Movva Anandayya andothers .. Respondenis (Plaintiffs and 
Defendanis). 


Hinds Law—Daughters—Claiming as hetresses of their father—Brother 
claiming right by survivorship—Compromise of conflicting claams—Properhes 
given to daughters to be enjoyed as of right—Nature of estate taken. 


~- | A (brother óf B) claimed properties which were alleged to belong to the 


joint family, by survivorship and C and D claimed those properties as 
daughters of B who was alleged to have died as divided member. 
As a result of a compromise between them, the claims of Cand D were 
in part recognised and they were given some properties to be enjoyed by them 
as of right (the terms used being hakku and bhukiham). 
Held, that the compromise should not be treated as a document conveying 
a gift from A. The daughters got an estate similar to that which they 
claimed, that is, the limited estate of a female. 
Naihu Lal v. Babu Ram, (1935) L.R. 63 I.A. 155: 43-.L.W. 464: 40 C.W. 

N. 481 (P. C.), distinguished. 

Appeal against the decree of the District Court of Guntur in 
A. S. No. 49 of 1933 preferred against the decree of the Court of 
the Subordinate Judge of Bapatla in O. S. No. 129 of 1929. 

T. R. Venkatarama Sastri and V. Suryanarayana for 
Appellants. 

V. Govindarajachariand K. Krishnamurthi for Respondents. 

The Court delivered the following 

JupcMENntT.—Defendants 1 to 4 and 28 appeal against the 
decree in a suit brought by the plaintiffs as reversioners of 
their grandfather Butchanna for 6/7ths of the property held by 
two deceased ladies, Venkamma the mother of the first defendant 
and Rattamma the mother of the plaintiffs. The pedigree below 
will help to elucidate the facts :— 


Ankulu 
(died Bi 1883) 





vao D. W.2 Butchanna : Mahalakshmi 
(died about rata (died about 1884) 





Butcha Í 
Venkamma (died 1914) Ruttamma (died 1920) 
cee aie 1 Plaintiffs 1 to 6. 
Defendants 2 to,4 and 28 


* S. A. No. 852 of 1934. ` ' 17th October, 1938. 
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In 1892, that is to say, when Ankula Butchanna and his 
wife were dead, Venkanna filed a suit against his brother’s 
daughters Venkamma and Rattamma impleading also the husband 
of the former and a relative who was alleged to be interesting 
himself on their behalf. The plaint Ex. A-4 alleges that there 
was no partition between Venkanna, his brother, and their 
father and that he Venkanna had got all the properties by 
survivorship and that there had been obstruction in the enjoy- 
ment of his properties, by the defendants. Before any written 
Statement was filed in the suit there was a compromise Ex. A-2 
dated 16th September, 1892, which is the most important docu- 
ment in this case. By that compromise, which was drafted as 
a partition, the family house was divided. Venkanna was to 
have one share, defendants 1 and 3, that is, Wenkamma and 
Rattamma, were to have the right (Jakku) to the other share 
jointly. All the other properties, movable and immovable, 
were to be divided, Venkanna was to get 3/5th share of them 
and Venkamnia and Rattanima were to get 2/5th share to be 
enjoyed by them as of right (the Telugu expression being 
hakku bhuktham). One plot and a well therein were kept in 
common. Venkamma’s husband and the fourth defendant were 
exonerated. It is important to notice that this compromise is 
drafted as if it were an ordinary family partition agreement 
and there is nothing in the language which suggests that 
Venkanna is making a gift to his nieces. 


In 1900, there was a litigation between Venkanna’s sons 
Kotayya and Buchayya on the one hand and his nieces Venkamma 
and Rattamma on the other. At this time Venkanna was dead. 
Both the parties appear to have been trying to get behind the 
compromise. Kotayya and Buchayya were claiming that the 
whole property should be theirs by survivorship or that at least 
there should be a re-partition and that they should get two-thirds 
on the assumption that their father was hound by the compromise 
into which hehadentered. Rattamma who was the plaintiff in the 
opposite suit, she having been a minor at the time of the com- 
promise, alleged that her father was divided and that the com- 
promise was invalid and so claimeda re-partition of her father’s 
half share in the property. In the result the Court confirmed 
the compromise as binding on both the parties and dismissed 
both the suits. The net result is that it is no longer open to 
Venkanna’s sons or grandsons to dispute the compromise. 
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The only other important document which has to be 
mentioned is the partition deed Ex. B dated 5th June, 1905, 
between Venkamma and Raitamma. The recitals in this parti- 
tion deed are not really very helpful. It starts by reciting 
that the father of the two sisters had no sons and that 
his property passed to them as his heirs; no reference being 
made to the compromise of 1892. Thenit goes on to recite the 
boundaries of the properties and the division of the shares and 
it concludes with the recital that each of the daughters is to 
enjoy her share with powers of alienation. That is io say the 
document begins with a recital which can only be’ explained as 
indicating that they got the property as heirs to their father, 
which would imply a limited estate, and it ends with a recital 
of powers of alienation inconsistent with the beginning of the 
deed. These two recitals are mutually contradictory and the 
partition deed can best be ignored in considering the nature of 
the estate which these two ladies took. 


The only question tobe decided in this appeal is whether 
by virtue of the compromise of 1892, Venkamma and Rattamma 
got an absolute estate with rights of alienation or whether they 
took only a limited estate such as would devolve upon them as 
daughters of their father. The Courts below have evidently 
experienced difficulty in dealing with the question whether 
Butchanna, the father of Venkamma and Rattamma, was 
divided from his brother Venkanna at the time of his death in 
or about 1879. Naturally the question of the status of a person 
who died more than 50 years before the suit is one on which 
evidence apart from inferences from documents is not likely 
tq be available. The trial Court came to the conclusion that 
there was probably some attempt at a partition between the two 
brothers but there is no finding that they were actually divided. 
The lower appellate Court leaves the matter open and does not 
discuss the evidence on ihe point. Both the Courts below came 
to the conclusion that in the suit of 1892 the claim of 
Venkamma and Rattamma, which was never formulated in any 
written statement, was based on a claim to succeed as heirs of 
their father to his share of the property and they negative the 
suggestion of the defendants that the claim was really based on 
the contention of Venkamma’s husband that he was an Ilatom- 
son-in-law—-which of course he could not have been if his 
father-in-law died long before he came on the scene., The 
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Courts below therefore found that there was no certainty 
whether Butchanna and Venkanna were in fact divided when 
the 1892 suit arose, that Venkanna claimed the property by 
survivorship and Butchanna’s daughters resisted that claim on 
the basis of heirship to their divided father. They found that 
the compromise was a compromise of these two conflicting 
claims, Venkanna’s claim being partially recognised by giving 
him a little more than the half share to which he would be 
entitled had the brothers been divided and the claim of the two 
ladies being partially recognised by giving them a little less 
than the estate to which they would have been entitled, had the 
division between their father and uncle been established. It is 
held as a consequence that since the compromise partially 
recognises a claim by heirship, the property which was allotted 
to the two ladies at the partition must be treated as having 
been allotted to them in their capacity as heirs and therefore 
the intention would be that they should get only a limited estate. 


The contention put forward by Mr. Venkatarama Sastri 
for the appellants may be summarised as follows:—There is 
no finding that Venkanna and Butchanna were divided, nor is 
there in fact any reliable evidence suggesting a division. With 
reference to Venkanna’s suit, which was compromised before 
any written statement was filed, there can be no certainty as to 
the nature of the claim which was put forward on the other 
side. It is also pointed out that the learned District Judge 
himself speaks of the possibility that what was given to the two 
daughters mighi have been given by Venkanna out of generosity, 
they being his brothcr’s daughters. It is argued that if 
once itis conceded that Venkanna madea gift to his brother’s 
daughters, then looking into the terms of the compromise 
document Ex. A-2, it mustalso be conceded that the phraseology 
used with reference to the allotment of the shares to the two 
ladies is no less ample than that used with reference to the 
share allotted to the male claimant. The terms hakku and 
hakku bhuktham are sufficiently wide in their ordinary meaning 
to indicate an absolute estate and on the authorities there being 
nothing to limit the nature of the estate conferred on the two 
ladies in the document itself it is contended that the inference 
should be that they got an absolute estate. 


I do not think that it is necessary for me to go through the 
case-law which has been elaborately discussed on the subject of 
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the presumptions which arise on documents making a gift 
to females when there is a doubt whether the estate 
conferred is an absolute or a limited estate. Mr. Govinda- 
rajachari for the respondents concedes that the Privy 
Council have in the leading cases of Ramachandra Rao v. 
Ramachandra Raol and Shalig Ram v. Charanjit Lal? establish-. 
ed the rule that when there is a gift expressed in terms of 
sufficient amplitude to convey an absolute estate, it is not neces- 
sary that powers of alienation should be expressed by a separate 
declaration in definite terms, even though the donee be a woman 
and notwithstanding a relationship to the donor which might 
be more consistent with the grant of only a limited estate. It 
follows that if in the present case we are dealing with a gilt by 
Venkanna to his nieces, the words in which the property is con- 
veyed being sufficiently ample and there being nothing to the 
contrary in the terms of the document itself, it might be legally 
permissible to treat this document as conveying an absolute 
estate to the two ladies. 


But in fact are we dealing with a document which conveys 
or purports to convey a gift from Venkanna to his nieces? I 
doubt very much whether we are. Although the learned 
District Judge has used in paragraph 6 of his judgment the 
phrase which seems to suggest the possibility of a gift'out of 
generosity by Venkanna to his nieces, the definite finding 
embodied at the end.of the previous paragraph is in fact a con- 
firmation of the finding of the trial Court that this compromise 
was a compromise of a claim in which the two nieces were 
putting forward their rights to the property as heiresses of 
their father on the basis that he was divided from his brother. 
If this be so, and it seems to me that I am bound by these find- 
ings of fact, it would follow that Ex. A-2 is not a document of 
gift by Venkanna to his nieces any more than it is a document 
of surrender by the nieces to Venkanna. It is a compromise of 
conflicting claims, Venkanna claiming by survivorship ‘and the 
daughters claiming by heirship, the result being that each party 
got something less than that which they claimed. If it was not 
a case of Venkanna making a gift to his nieces out of generosity 
but of a compromise whereby each party got something less 





i. (1922) 43 M.LJ. 78: L.R. 49 LA. 129: LL.R. 45 Mad. 320 (P.C.). 
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than was claimed, it seems to follow that the share allotted to 
each party, was taken in the capacity in which it was claimed. 
Mr. Venkatarama Sastri had relied very strongly on the 
ruling of the Privy Council in Nathu Lal v. Babu Ram), a case 
in which the facts bear some similarity to the facts of the 
present case. That was a case ofa dispute between a widow 
and her husband’s alleged coparcener in which the arbitrators 
awarded a share to the widow, and it was held, though the pro- 
perty was originally claimed by the widow through her husband 
and though the gift was in settlement of a dispute arising there- 
from, that having regard to the fact that the gift to the widow 
was in the same terms as another gift in the same document to 
a male claimant, and having regard tothe absence of any words 
limiting the widow’s title, she got an absolute estate. With 
reference to this case it has to be remembered that before the 
arbitrators the widow had made an admission that her husband 
and her brother-in-law were undivided; and she had definitely 
asked that some portion of the property should be allotted to 
her absolutely. These circumstances were such as to give room 
for an inference that at the time when the arbitrators allotted 
the property to the widow, the intention was to give her an 
absolute estate and not a widow’s estate to which she had 
originally laid claim. . I do not think that this case is authority 
for holding that when a female puts forward a claim consistent 
only with the claim to a limited estate and that claim is in part 
recognised by a compromise, the estate which would be conveyed 
by the compromise would in the absence of anything to the 
contrary be presumed to be anything else than an estate similar 
to that which was claimed. Mr. Govindarajachari has relied on 
a series of cases arising out of the same transaction reported in 
Rant Mewa Kuwar v. Rani Hulas Kuwar8, Khunni Lal v. 
Gobind Krishna Narain’, Karim-ud-din v. Gobind Krishna 
Narainé and also upon Sreemuity Babutty Dossee v. Sibchunder 
Mullick’. The general result of decisions such as these is that 
when a person puts forward a claim based on a pre-existing 
estate and that claim is to some extent recognised by a com- 





1. (1935) LR. 63 I.A. 155: 43 L.W. 464: 40 C.W N. 481 (P.C). 
2 (1874) L.R. 1 LA. 157 (P.C). 
3. (i911) 21 M.L.J. 645: L.R. 38 I A. 87: LL.R 33 All 356 (P.C). 
4. (1909) 19 M.L.J. 687: L.R. 36 L.A. 138: LL R. 31 All 497 @.C.). 
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promise that compromise will be interpreted in the light of the 
claim which was put forward and the estate which will pass 
will be an estate similar to that which was claimed. It seems 
to me, applying these principles to the facts of the present case, 
that when once it is found as it has been found by the Courts 
below—with, in my opinion, considerable justification—that 
Venkamma and Rattamma were claiming rights as devolving 
upon them from their father in what was alleged to be his 
separate estate and in the compromise those rights were to some 
extent recognised, the natural inference is that they got an 
estate, similar to that which they claimed, that is to say, the 
limited estate of a daughter. 

li therefore follows that Venkamma and Rattamma were 
by virtue of the terms of compromise Ex. A-2 limited owners 
and that the plaintiffs as reversioners to the father of 
Venkamma and Rattamma are on their death entitled to claim 
their due share in the reversion. The appeal is therefore 
dismissed with costs. 

Leave refused. ; 

K. C. —_— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PreseNT:—SIR ALFRED Henry Lionet Leacu, Chief 
Justice AND MR. Justice MADHAVAN NAIR, 

Rai Sahib C. N. Maduranayakam 
Pillai .. Appellant* (Plaintif) 


v. 
The Secretary of State for India 


in Council .. Respondent (Defendant). 

Water—Irrigation source—Tankbed area—Person holding ‘lands in old 
ayacui—Right to use of water—Modification by Government—Limits: of 
power. 

In the Madras Presidency the ryot is entitled to receive the water which 
his lands have been accustomed to for irrigation purposes without interference 
by the Government or anyone else. The Government cannot be required to 
supply water when none is available and it bas a right of conserving and dis- 
tributing the water available in the interests of the particular ayacut, and in 
years of shortage the only obligation of the Government is to make an 
equitable distribution of water. But the ryot has a claim against the Govern- 
ment when it withholds from him the water which he has a right to demand 
taking into consideration the supply available. 

Held, that a ryot holding lands under the old ayacut in a tankbed area can 
successfully sue the Secretary of State for a declaration that he was entitled 
to a sufficient supply of water for the cultivation of one crop per annum subject 


* O.S. A. No. 71 of 1936. ` 7th November, 1938, 
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to the power of the Government to control the distribution of the available 
water in the interests of the landbolders whose lands comprise the old ayacut. 
Case-law reviewed. Í 


On appeal from the judgment of the Hon’ble Mr. Justice 
Wadsworth dated 15th September, 1936 and ‘passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 371 of 1929. 

T. R. Venkatarama Sastri, Srinivasaraghavan and 
Thyagarajan for Appellant. 

The Advocate-General (Sir A. Krishnaswami Aiyar) 
instructed by The Government Solicitor for Respondent. 

The judgment of the Court was delivered by . 

The Chief Justice.—This appeal raises a question of great 
public importance. The Court is called upon to decide what are 
the powers of the Government with regard to the distribution 
of water in two reservoirs, or tanks as they are usually called in 
India from which the city of Madras receives its water-supply. 
One tank is knowr as the Cholavaram tank, and the other as 
the Red Hils tank. They lie close to one another, some fifteen 
miles from the city of Madras. Before 1870 when the Govern- 
ment undertook a scheme to increase the storage capacity of 
these tanks with the primary object of supplying water to 
Madras, the water in the tanks was used merely for the purpose 
of irrigating lands in the vicinity. Near to the tanks in the 
tiver Cortelliar, but before the scheme was carried out there was 
no connection between the river and the tanks and the level of 
the water in them depended on the rain which fell in the catch- 
ment area. The evidence, however, discloses that the water in 
the Red Hills tank was sufficient in a normal year for the 
cultivation of one crop at least in an ayacut of over 5,000 acres. 
The scheme provided for the damming of the Cortelliar river, 
the diversion of water impounded by this dam into a channel 
in the Cholavaram tank ‘and the`construction of another channel 
connecting the Cholavaram tank with the Red Hills tank. The 
scheme was a costly one, but as ıt contemplated the storage of 
sufficient. water to bring under cultivation a further area, as 
well as supplying the old ayacut and Madras,:the Government 
anticipated meeting the cost out of the increase in land revenue 
which would follow from an extension. of the irrigated area. 
The .scheme was completed in 1872 and an additional area was 
brought under cultivation as the result of the increased water- 
supply. The Government has, however, always regarded the 
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scheme as being in the first instance for the benefit of Madras, 
and the question which falls for decision is whether the Govern- 
ment is entitled.to supply Madras with water without regard to 
the rights of the cultivators in the old ayacut as they existed 
in 1870. 


The suit out of which the appeal arises was filed on the 
Original Side of this Court by the appellant against the Secretary 
of State for India in Council. The appellant is the owner of 
some 43-44 acres of lands in the old ayacut. ‘The fact that the 
lands fell within the old ayacut was denied, but it was held that 
they did and this finding has not been challenged before us. The 
appellant asserted that he was entitled to have sufficient water 
each year for the cultivation of two crops on his lands and this 
without regard to the needs of Madras. He complained that in 
faslis 1336 and 1337 (1926-27 and 1927-28) the crops on his 
lands were damaged as the result of the Government withholding 
from him the water to which he was entitled. He assessed the 
total damage at Rs. 5,523-7-6 and asked for a decree for this 
amount. ‘He also asked for a declaration of his rights. In the 
written statement filed on behalf: of the: Secretary of State it 
was denied that the appellant had the right to be supplied with 
any definite quantity of water or to claim damages.on the 
ground that water had been withheld from him. It was said 
that the Government had an absolute right to regulate the 
distribution of water or to withhold it both with regard to 
the lands in the old ayacut and those brought under cultiva- 
tion subsequent to the carrying out of the scheme. It was 
also said that as the primary object of the scheme was to 
provide a water-supply for Madras any rights which the appel- 
lant had before the scheme came into operation had been put an 
end to by the project, the ryots having taken the risk of the 
water-supply being restricted in return for the benefit to be 
derived from the scheme. The respondent put the appellant to 
strict proof that certain of his lands were “wet” lands pertaining 
to the old ayacut and denied that he was in any event entitled 
to water for the cultivation of a second crop. The case was 
tried by Wadsworth, J., who held that the appellant was entitled 
to sufficient water for the cultivation of one wet crop a year on 
his lands, but subject to the power of the Government to control 
the distribution of water. with reference to (1) the need for 
conserving water in the interests of the whole ayacut, and (2). 
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the need for economising water in seasons or months of shortage 
in order that a perennial supply might be available in the tank 
for the use of the municipality. On this basis the claim for 
damages was dismissed. 


With regard to the nature of the appellant’s lands the 
respondent has contended that 38-87 acres out of the total area 
of 43-44 acres are not really wet lands, that is lands which are 
entitled to the supply of water for cultivation purposes. It is 
said that they are “wet waste lands” and as such have no right 
to water from the channels under the control of the Government. 
This contention is based on a deed of conveyance dated 7th 
August, 1866, in which the lands are described as being “wet 
waste lands”. Before us the learned Advocate-General has 
conceded that the 38:87 acres must be classified either as wet 
lands or as dry lands, there being no intermediate classification. 
We consider that all the lands must be classified as wet lands. 
They were so classified in the settlement of 1875 and have since 
been so classified. The paimash accounts of 1840 which would 
have shown the classification in that year were destroyed by an 
order of the Government dated 26th March, 1938 and cannot be 
referred to, but there is no reason to believe that the classifica- 
tion then was different. On the question whether before the 
scheme the appellant’s lands carried with them the right to 
sufficient water for the cultivation of two crops the learned trial 
Judge held that the evidence established that except in years of 
unusual small rainfall the lands on the ayacut received a regular 
supply of water for the irrigation of the first crop and a some- 
what precarious supply of water for a second crop over a portion 
of the area. In the minutes of the proceedings of the Madras 
Government, Public Works Department, dated the 26th April, 
1870, it is stated that the Red Hills tank as it stood before the 
scheme was carried out would probably suffice for the whole 
area for the first crop and for a good deal of second crop 
cultivation. In subsequent official reports reference is made to 
the fact that lands in the old ayacut were well irrigated before 
the scheme, but there is no statement to be found which indi- 
cates a right to water for a second crop. We concur in the 
finding of the learned Judge and hold that before the scheme 
was carried into effect the appellant’s lands were in a normal 
year entitled to receive from the Red Hills tank sufficient water 
for the cultivation of one crop. 
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In carrying out the scheme the Engineers placed the level 
of the Municipal sluice at 31-31 feet above mean sea level, but 
in order to avoid pumping and allow water to reach Madras by 
gravitation it was necessary to have at least six feet. of water 
always stored in excess of requirements. In 1892 the Chief 
Engineer for irrigation pointed out that the supply by gravita- 
tion to Madras could not be well assured till the level was plus 
38, and on his recommendation the Government directed that 
this level should be maintained. In 1908 it was ordered that 
there should be a complete stoppage of the issue of water for 
irrigation purposes during the months of July and August, even 
if the level was in excess of plus 38. In the year 1926 the 
rainfall was below normal and on the 30th November, 1927, the 
Government ordered that no water should be withdrawn for 
irrigation from either tank till the level of the water in the Red 
Hills tank had reached plus 44-67, which meant a full tank. On 
the 22nd August, 1928, the rules for the issue of water were 
again changed. It was then ordered that so long as the level 
of water in the tank was at plus 38, or lower, no water would 
be issued for irrigation. If the level rose above plus 38, water 
would be issued for irrigation from lst September to 14th 
October (inclusive), but the supply was liable to be cut off, if 
in the meantime the water level in the tank fell to plus 38. 
During the north-east monsoon, the issue of water for irrigation 
would be stopped from the 15th October and would not be 
resumed till the 15th December or until the full tank level 
(plus 44°67) was reached, whichever date was later. After the 
15th December the issue of water would be continued till the 
31st January, if in the meantime the level did not fall to plus 
38, but if it did fall to that level the issue would be stopped. In 
pursuance of the policy of safeguarding ihe supply of water to 
Madras the supply to the appellant was cut off altogether in the 
year 1926-27 and in 1927-28 no water was supplied to him in 
the months of August, September, October, and November. In 
these years the water in the Red Hills tank was far in excess 
of what it was when the project was undertaken and no attempt 
has been made by the learned Advocate-General to show that 
the rainfall in 1926 was so small that the appellant would not 
have received sufficient water for the cultivation of one crop if 
the Red Hills tank had not been improved, but had remained as 


it was in 1870. and it must be taken, at amy rate so far as the 
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year 1926-27 is concerned, that the appellant’s rights, assuming 
them to be the same as they were in 1870, were disregarded. 

This brings me to the question whether the appellant’s 
rights have undergone a change by reason of the scheme and 
the answer entails an examination of the authorities. I may say 
at once that the contention that the ryots in the old ayacut 
undertook a risk and that for benefits to be derived from the 
scheme they surrendered their rights cannot be sustained. So 
far as the Court isaware the ryots were noteven consulted with 
regard to the scheme, and far from surrendering their rights 
they have from time to time protested against the preference 
given to Madras. 

In Kristna Ayyan v. Vencatachella Mudalii, it was held that 
the Government had an undoubted right to distribute the water 
of Government channels, but that power did n-* ` clude the 
power to disturb existing arrangements iv uw. prejudice of any 

“enant during the continuance of the tenancy, and this decision 
was quoted with approval in Ramachandra Aiyar v. Narayana- 
sami, which was a suit between ryots holding lands under the 
Government in which the Collector was joined as a defendant. 
With the sanction of the Collector the first defendant had 
opened a new irrigation channel, thereby diminishing the supply 
of water necessary for the cultivation of the plaintiffs land. The 
trial Court held that the Collector’s order was in excess of his 
powers and issued an injunction directing the channel to be 
closed. The plaintiff was also granted a decree for damages. 
This decision was upheld on appeal. In Sankaravadivelu Pillai 
v. Secretary of State for India in Councils, White, C.J., as the 
result of the decisions in Kristna Ayyan v. Vencatachella 
Mudalsi and Ramachandra Atyar v. Narayanasami8, considered 
it to be settled law that the Government had the right to distri- 
bute the water of Government channels for the benefit of the 
public subject to the right of a ryotwari landholder, to whom 
water had been supplied by the Government to continue to receive 
such supply as would be sufficient for his accustomed require- 
ments. The question was again considered by White, C.J., sitting 
with Pinhey, J., in Robert Fischer v. Secretary of State for 
India in Council through the Collector of Maduras, which 
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concerned the rights of riparian owners. It was held that the 
Government had power, by the customary law of India, to regu- 
late in the public interests, in connection with the collection, 
retention and distribution of waters of rivers and streams flowing 
in natural channels, and of waters introduced -into such rivers 
by means of works constructed at the public expense, and in 
the public interests, for purposes of irrigation, provided that 
they did not thereby inflict sensible injury on other riparian 
owners and diminish the supply they had hitherto utilized. The 
decision in Robert Fischer v. Secretary of State for India 
in Council through the Collector of Madura,! was referred to 
in the judgment of the Privy Council in Kandukuri Bala- 
surya Prasadha Row v. Secretary of State for India in 
Council3. and with the apparent approval as their Lordships 
observed that the law of the Madras Presidency asto rivers and 
streams was certainly different in some respects from the 
English law. 


In Malyam Patel Basavana Gowd v. Lakka Narayana 
Redd, W-"'ace and Krishnan Pandalai, JJ., were called upon 
to state the legal position where the ryots of wet lands in two 
Government ryotwari villages, situated on opposite sides of a 
Government river drew water for irrigation from channels 
under the control of the Government which were taken off at 
particular points in the river bed, and the ryots of one village 
moved the head of one of the channels to the detriment of the 
ryots of the other village. The Court held that a ryot of 
ryotwari village acquired a legal right to the water when it 
reached his customary channel for the irrigation of his lands, 
and not merely when the water had reached his fields. It was 
open to the Government to alter at any time the manner and 
method by which it supplied the necessary water to a ryot, but 
by undertaking the obligation to supply him with water the 
Government also undertook that it should be at his disposal by 
the usual and customary method, that is, by a channel construct- 
ed either by the Government or by the ryot or both, until and 
unless some other method was adopted. The ryot could not 
insist as against the Government that he had any right to have 





1. (1908) 19 M.L.J. 131: LL.R, 32 Mad. 14L 
2, (1917) 33 M.L.J. 144: L.R. 44 T.A. 166; LL.R. 40 Mad. 886 (P.C). 
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his supply carried by any particular channel and could not 
object to the Government altering the channel of supply, but 
he had a right as against other ryots and even, subject to the 
Government’s right to give him an equally eficient supply, as 
against the Government to the protection of law for that supply 
once it had passed into the channel earmarked for his supply. 
If the customary supply and manner of supply according to the 
contractual or proprietary right were interfered with by 
private parties such interference was an invasion of the ryot’s 
rights and would give rise to a cause of action. The most 
recent decision by a bench of this Court is that given in the case 
of the Secretary of State for India in Council v. Nageswara 
Atyar!, This appeal was heard by Varadachariar and 
Mockett, JJ., who accepted as correct the statement of the law 
in Sankaravadivelu Pillai v. Secretary of State for India in 
Council?. They pointed out that the rights and obligations as 
between the State and the ryot in™’+‘s country so far as supply- 
ing water for irrigation purposes wa. | ccerned rested largely 
on unrecorded custom and practice. The ryotwari holder was 
ordinarily spoken of as entitled to the customary supply of 
water, but the obligation of the Government was not to find 
the required supply of water, but only not to interfere with the 
necessary supply if and so far as water was available. 


The effect of these decisions is that inthe Madras Presidency 
the ryot is entitled to receive the water which his lands have 
been accustomed to for irrigation purposes without inter- 
ference by the Government or any one else. The Govern- 
ment cannot be required to supply water when none is availa- 
ble and it has a right of conserving and distributing the water 
available in the interests of the particular ayacut. ln years of 
shortage the only obligation of the Government is to make 
an equitable distribution of water. The ryot has a claim 
against the Government when it withholds from him the water 
which he has a right to demand taking into consideration ihe 
supply available. In the face of the authorities the plea advanced 
on behalf of the Government that it has the right in law to 
supply Madras with water without regard to the claims of 
the ryots in the old ayacut cannot be accepted. It is, of course, 





1. (1936) 71 M.L.J. 268, 
2. (1904) 15 M.L.J, 32: LL.R. 28 Mad. 72. 


Madura- 
na 
Ula: 
v. 
Secretary 
of State 
for India 
in Council. 


Leach. C. J. 


184 THE MADRAS LAW JOURNAL REPORTS. [1939 


manifest that the needs of the City of Madras -are of very 
great importance and in the absence of rights in others no one 
could reasonably complain of the policy of the Government 
in giving this large city a preference in the supply of water, 
but when others have acquired rights the law requires that 
they shalf be respected. It follows that in our opinion the 
declaration granted to the appellant does not do justice to the 
appellant. The Government is not entitled to economise water 
in seasons or months of shortage in order that a perennial 
supply may be available for the use of Madras if this economy 
means that the ryots in the old ayacut will have their customary 
supply diminished. The appellant will have a declaration that 
he is entitled to sufficient “water for the cultivation of one 
crop per annum without reference to the needs of the city 
of Madras, subject to the power of the Government to con- 
trol the distribution of available water in the interests of the 
landholders whose lands comprise the old ayacut. This decla- 
ration is not to be deemed to confer on the appellant greater 
rights than those which existed in 1870 or to diminish the 
powers of Government with regard to the distribution of the 
supply. a 


The position of the ryots in the area which has been 
brought under wet cultivation since the inauguration of the 
scheme does not call for discussion in this case. The ryots in 
the new area are in a different position to the ryots in the old 
area, and it may very well be that their rights to water are 
subject to the requirements of the City of Madras. 


It is clear that as the result of the Government cutting off 
the supply of water for irrigation purposes altogether during 
1926-27 the appellant suffered damage, and it is agreed that the 
damages shall be assessed at Rs. 450. No loss has been proved 
in respect of the following year and the claim for damages in 
respect of that year will be dismissed. 


The result of the appeal is the appellant will have a declara- 
tion in the terms indicated in this judgment and a decree for 
damages in the sum of Rs. 450. As the appellant has succeeded 
on the main point he will be awarded costs here and below. 


B.V.V. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 

PRESENT :—SmR ALFRED Henry LioneL Leacu, Chief 
Justice AND Mr. Justiczk MADHAVAN NAI. 


Tenneti Viswanadham .. Appellant” (Debenture-holder) 
v. , 
M. S. Menon, Offcial Liquidator 
of the Swarajya Printing and 
Publishing Company, Limited, 
and another .. Respondents (Applicant and 
Petitioner). 

Transfer of Property Act (VI of 1882), Amendment Act (XX of 1929), 
Ss. 4, 59 and 100—Debenture loans secured by immovable properiy—Registra- 
trom necessary if debenture-holders were io rank as secured credttors—Regts- 
tration Act (XVI of 1908), S. 17—S. 59 of the Transfer of Property Act to be 
read supplemental to the provision of Registration Act. 

By the amendment (Act XX of 1929) to the provie*- i1ransfer 
of Property Act, all the provisions which precede S. 100 nave ..en applicable 
‘so far as may be’ to a charge. The words ‘so far as may be’ have not the 
effect of taking S. 59 out of the purview of S.100. S. 100 applies all the 
provisions of the Act with regard to a simple mortgage to a charge, unless a 
particular provision is incompatible with a charge. S. 17 of the Registration 
Act requires a charge, if for Rs. 100 or upwards, to be registered, and by 
virtue of S. 4 of the Transfer of Property Act, S. 59 has now to be read as 
being supplemental to S. 17 of the Registration Act. 

Where a company issued debentures of Rs. 50 each and each debenture 
certificate contained the words that the loan was to be secured by a specified 

. immovable property belonging to the company, and the company went into 
liquidation, on the question whether the holders of the debentures were 
entitled to rank as secured creditors, 

Held, that even if only a charge instead of a mortgage had been created 
thereby, registration was necessary. Therefore the debentures in question 
were invalid by reason of non-registration. 


Kuppuswami v. Rasappa Chettiar, (1936) 44 L.W. 438, distinguished. 


On appeal from the judgment of the Hon’ble Mr. Justice 
Gentle dated 3rd December, 1937 and passed in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court in 
Application No. 2297 of 1937 in O. P. No. 208 of 1936,+ 





*O.S.A. No. 3 of 1938. 18th October, 1938, 

O. P. No. 208 of 1936. 

+The judgment of the Court was delivered by 

Gentle, J—The matter requiring decision to-day in this winding up is as 
to the nature and effect of debentures issued by the company. In 1935 there 
was issued a large umber of debentures for the total sum of Rs. 30,000 to 
Rs. 40,000 taken up by about 200 individuals. Each debenture is in respect of 
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D. Suryaprakasa Rao for Appellant. 


K. S. Narayana Aiyangar, S. Parthasarathy and 
V. K. Thiruvenkatachari for Respondents. 


The judgment of the Court was delivered by 
The Chief Justice. —By a resolution dated the 7th July, 
1935, the Swarajya Printing and Publishing Company, Limited, 


a sum of Rs. 50. It is contended on the one hand that each debenture has 
merely the benefit of a charge upon immovable property belonging to the 
company out of which the debt should be discharged. On the other hand it 
is contended that each debenture is a mortgage and although registered 
pursuant to S. 109 of the Companies Act no registration of any of these 
debentures has taken place pursuant to S. 17 of the Registration Act, and 
S. 59 of the Transfer of Property Act and consequently the debentures are 
invalid or of no legal effect and give the holders thereof no rights as secured 
creditors in the assets of the company. 

The debentures purport to be issued under the authority of a resolution 
of the Board of Directors of the company in the resolution dated 7th July, 
1935 This is as follows :—“Resolved that a debenture loan of Rs. 50,000 
on the security of the site and the buildings of the Swarajya, Patters Gardens, 
Mount Road P.O., Madras, be raised each debenture bond is to be of the value 
of Rs. 50 only, carrying interest at 5 per cent. per annum redeemable by the 
1st of January, 1941, interest being payable annually, the first payment to be 
made on Ist January, 1937”. On the front page of each debenture one finds 
that there is acknowledged payment to the credit of the company of Rs. 50 by 
way of loanto the said company upon the security and subject to the condi- 
tions mentioned overleaf. There are ten conditions in all, five of which have 
relevance to the matter before me. 

“Condition 1,—Interest on the said sum shall be payable at the Swarajya 
Buildings at Madras at the rate of 5 per cent, per annum by yearly payment on 
the Ist January of each year, the first of such payments to be made on the 
lst January, 1937 and to be calculated from the date of the debenture. 

“Condition 2.—The said sum of Rs. 50 shall become due and payable on 
the 1st January, 1941 or earlier on the death of the holder thereof to his 
nominee or heirs, executors or administrators. 

‘Condition 3—The debenture is entitled to the benefit of the charge 
created on the immovable properties specified in the schedule by way of 
security for the repayment of the said sum of Rs. 50 and interest thereon. 

“Condition 5—This company shall be entitled to redeem on the Ist July 
each year any number of debentures which it may think fit todo, notwith- 
standing other provisions in the conditions upon complying with the machinery 
set out in the condition. 

“Condition 9.—Nothing contained in the condition should render officers 
of the company or the members of the Board of Directors or any of them 
personally liable to the holder of the debenture for the sum of Rs. 50 or any 
part thereof, any interest thereon or oblige the said officers or members to 
pay the sum hereby secured except out of the properties of the company for 
the time being vested in them. 

“Condition 10—Any arrear due to the company by the holder of the 
debenture should, notwithstanding anything herein contained, be deducted 
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Madras, a company incorporated under the Indian Companies 
Act, 1913, resolved to issue 1,000 debentures of Rs. 50 each 
and 922 of these debentures were issued. There was no debenture 
trust deed, but on each certificate the conditions of issue were 
printed and the loan was stated to be on the security of specified 
immovable property. The debentures were registered with the 
Registrar of Joint Stock Companies pursuant to S. 108 of the 
Indian Companies Act, but they were not registered under the 
Indian Registration Act. The company is now in liquidation, 





before the payment of the debenture to the holder or to his nominee and the 
company may set off the whole or part of the interest due to any debenture- 
holder against amounts owed by the holder to the company.” 

The schedule contains a description of the immovable property which 
is referred to in condition 3. The debenture itself does not expressly create 
acharge. The language of condition 3 is similar to that which one finds in 
debentures where there has been a mortgage executed in favour of a trustee 
for debenture-holders. No mortgage in favour of debenture-holders has been 
entered into in respect of these debentures. One has to give a meaning to 
words which are used in documents and expressions which are made. The 
wording of the resolution of 7th July, 1935, to which I have referred to does 
not record the creation of a charge in those words, itisa resolution that a 
loan of Rs, 50,000 shall be obtained on the security of the property which is 
set out in the schedule to the debenture. Printed upon each debenture isa 
certificate of registration of particulars of a series of debentures pursuant to 
S. 114 of the Indian Companies Act which certificate itself does refer toa 
charge created by the company by the resolution. Tnere is no doubt the 
intention was, whether it be this debenture is a mortgage or it merely gives 
a charge and a charge only upon the immovable property of the company, 
that the holders should have some rights in respect of those properties. It 
was contended by the learned counsel who appeared for sc . the 
debenture-holders that such debenture-holder had the right ot having 
his loan repaid out of the proceeds of the properties charged, had no 
personal rights against the company and the property itself alone was 
under the provisions of the debenture the source from which money should 
be obtained to discharge the debenture liability. Then it provides for 
payment of interest on the Ist January of each year or from 1937. The 
learned counsel conceded that that would be a debt payable by the com- 
pany, in respect of interest each year would have to be paid, and the company 
would have to pay it. If this company had not gone into liquidation but had 
continued to carry on business and the interest had not been paid, the 
debenture-holders then, it would appear to be conceded, have a right against 
the company itself for payment of that interest. So far as interest is con- 
cerned there is no dispute that there is a personal obligation. In 
regard to condition 2 it was argued that that created no personal 
obligation. This condition provides that the sum of Rs. 50 shall 
become due and payable upon the happening of the events mentioned. The 
words “due and payable,” it was contended, meant and mean the date when 
the debenture becomes realisable. It does not mean, it was suggested, that 
-the company should pay the sum of Rs. 50 upon the happening of the events 
mentioned in the condition. One gives to ordinary words their ordinary 
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and the question is whether the holders of these debentures are 
entitled to rank as secured creditors. The question was considered 
by Gentle, J., on an application by the Official Liquidator, who 
is the first respondent in this appeal. The Official Liquidator 
contended that the debentures were invalid for two reasons. In 
the first place, he said that the wording of the debentures 
operated to create a mortgage and not merely a charge and 
therefore by reason of S. 59 of the Transfer of Property Act, 
registration was compulsory. The second reason was that even 








meaning and nothing to my mind can be clearer in its meaning than the words 
“become due and payable”. ‘Payable’ can only mean ‘pay’ and since the loan 
is to the company, the company in this condition is agreeing to pay the 
principal when it becomes due. In regard to condition 3 whereby it is stated 
that the debenture is entitled to the benefit of the charge created and it goes 
on to say ‘by way of security forthe repayment of the said sum of Rs. 50 
and interest thereon’; the ‘repayment’ to my mind means payment by the 
company to the lender of monies lent under the debenture and ıt cannot 
mean anything esle. If the loan onthe debenture was to be satisfied out of 
the properties contained in the schedule, the word ‘repayment’ in condition 
3 would not bave appeared. Again the benefit of the charge by way of 
security for repayment to my mind indicates and indicates only that in 
regard to the sum which the company was to pay and whichis a separate 
obligation, to secure that repayment by the company there is the property 
of the company available in the same way as in an ordinary mortgage there 
is 2 covenant to repay and the property under mortgage is security to the 
mortgagee for repayment by the mortgagor. Condition 9, as was pointed out, 
is one which refers to officers and members of the board of the company and 
is inserted for their protection. With that I entirely agree but from the last 
few words of that condition one finds that although those officers and 
members of the board are not to have any personal responsibility in respect 
of the loan given upon the debenture, nevertheless in respect of the properties 
of the company vested in them the debenture-holder can look for repayment 
or satisfaction of monies due tohim under the debenture. The words are 
“properties of the company” which must mean all the properties and not only 
those in the schedule but all other assets which for some reason or other may 
be vested in a member of the board or an officer. To my mind those words 
assist in ascertaining whether under the earlier conditions there is a personal 
covenant by the company to repay. Of courseif all the properties of the 
company which may be vested in specified individuals are to be the subject 
of liquidation of these debentures, then it must follow that these properties 
which are not vested in officers or members also must be the source from 
which monies could be obtained to repay these debentures, When there isa 
personal covenant to repay as there is in a mortgage, the mortgagor may seek 
payment from the properties other than those which are secured in the mort- 
gage, to satisfy the claims of the mortgagee. In my view it is quite clear 
that there 1s a personal covenant to be implied from the conditions by the 
company to repay the debenture debt. It was also contended that this 
debenture does not contain any transfer of an interest in property. Transfer 
of a right in property need not be express, it may be implied and if a right of 
sale is given at the ontset ina mortgage as itis alleged these debentures are, 
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if there was a mere charge and not a mortgage, S. 100 of the Act 
still made registration necessary, The learned Judge accepted 
the contention that a morigage had been created and he conse- 
quently held that the debentures were invalid. In the circum- 
stances it was not necessary for the learned Judge to consider 
the second point. The debenture-holders have appealed. 





though not expressly so but by implication, if there is a right of sale there is 
a transfer of the mght in property. When one finds that in condition the 
debenture-holder is entitled to the benefit of the charge created on immov- 
able property specified in the schedule by way of security for the repayment 
of the principal and interest, in my view from that there is an implication 
that a transfer of a right or an interest in property was then given. If the 
interest fell into arrear and was not paid, since the property is charged by 
way of security for payment of the interest, the debenture-holder could take 
proceedings to realise the property to satisfy the interest. j 


- The distinction between a charge and a simple mortgage as has been 
pointed out in several cases is very fine sometimes. In order to ascertain the 
position it is necessary to refer to two sections of the Transfer of Property 
Act. The relevant part of S. 100 is as follows:—‘'Where immovable 
property of one person is by act of parties or by operation of law made 
security for the payment of money to another and the transaction does not 
amount toa mortgage, the latter person is said to have a charge on the 
property and all provisions hereinbefore contained which apply to a simple 
mortgage shall, so far as may be, apply to such charge” S. 58 (a) isas 
follows :—“A mortgage is the transfer of an Interest in specific immovable 
property for the purpose of securing the payment of money advaréed or to 
be advanced by way of loan, an existing or future debt or the performarz of 
an engagement which may give rise to a pecuniary liability.” 


It is necessary to have before one the incidents or essentials of a mort- 
gage. They are (1) thatit must be created by act of parties; (2) it must be 
fora debt; (3) it must be of specific property; and (4) ‘it must involvea 
covenant to repay. When those four essentials are found, then the trans- 
action is one of mortgage. There are two other features which are not 
essentials but are sometimes present, namely, (1) a formal transfer of the 
interest and (2) express power of sale. In Subbaraya Pillai v. Pichaipilloi 
Udayan, A.I R.1937 Mad. 148, King, J, at page 149 in the course of his 
judgment points out that when the four essentials I have’ mentioned are 
present the transaction is a mortgage In Balosubramania Nadar v. Sivagurs 
Asari, (1909) 21 M.L.J. 562, Sir Arnold White, CJ., in the course of his 
judgment at p. 569 says this: “I think a covenant to pay is an essential 
element of a simple mortgage. It has been held that it is not necessary that 
there should be a formal transfer of an interest in property in words and I 
think the authority of the Privy Council decision, Srs Raja Papamma Rao v. 
Sri Vira Pratapa, (1996) 6 M L.J. 53: L.R. 231A. 32: LL.R. 19 Mad. 249 
(P.C), goes so far as this Thenit is also not necessary to constitute a 
simple mortgage that the instrument should state that the mortgagee shall 
recover his money by sale of the mortgaged property.” It is interesting 
to note that at p. 562 in the headnote of this decision the following appears. 
The mortgage deed ran as follows :—“In default I shall on the security of 
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-- We agree that the debentures are invalid for want of 
registration, but we prefer to base our decision on the provisions 
of S. 100 of-the Transfer of Property Act read with S: 59. We 
do ‘riot suggest that the case was not rightly decided on the first 
point’taken by the Official Liquidator, but the question is not 
free from difficulty and it seems to us that by reason of the 
sections, I have just mentioned, registration was necessary even 
if only a charge was created. 


S. 59 of the Transfer of Property Act admittedly requires 
a simple mortgage to be registered, even when the mortgage- 
debt is less than Rs. 50.. The section reads as follows :— 


“ Where the principal: money secured is one hundred rupees or upwards a 
mortgage other thar £ mortgage by deposit of title-deeds can be effected only 
by a registered instrument signed by the mortgagor and attested by at least 
two witnesses. 

Where the principal money secured is less than one hundred rupees, a 
mortgage may be effected either by a registered instrument signed and 
attested as aforesaid, or (except in the case of a simple mortgage) by delivery 
of the property.” 


As a simple mortgage cannot be effected by delivery of the 
property it can only be effected by a registered instrument, and 





the house site belonging to me pay and make good the principal and 
interest.” In substance that is what the effect of the conditions of this 
debenture express. Inthe authority which I have just cited it was held that 
the document was a mortgage. In Rama Brahmam v. Venkatanarasu Pantuly, 
(1912) 23 M.L.J. 131, the beadnote is to the effect thata formal transfer of 
interest and an express power of sale are not essential elements of a 
mortgage. The covenant to pay is an essential element of a simple mortgage. 
A charge created by act of parties on specific immovable property for a debt 
and containing a covenant to pay isa mortgage within the meaning of S. 31 
of the Limitation Act. The headnote is borne out by the judgment of 
Ayling, J., at pp.133 and 134. In Chhaganlal Sakharam v. Chunilal Jagmal, 
A.LR. 1934 Bom. 189, Tyabji, J., at p. 191 says: "T£ the transaction is exactly 
of the nature contemplated by the law which the law describes or otherwise 
refers to as a mortgage and if it has the same incidents so that it cannot be 
distinguished from a mortgage, the transaction cannot be treated otherwise 
than as a mortgage merely by calling it a charge.” From these authorities pro- 
vided the four elements which I mentioned are present, then the transaction 
becomes a mortgage. 

In the present instance the debenture came into existence and was 
created by act of parties. Secondly, it is in respect of a debt, a loan of Rs 50. 
Thirdly, the charge is created over specific immovable property specified in 
detail in the schedule at the foot of the conditions at the back of the mort- 
gage. Fourthly, there is in my view acovenant by the company to repay. I 
have dealt with this covenant above and Iam satisfied it exists. It follows 
therefore that each of these debentures is a mortgage. 
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S. 4 of the Transfer of Property Act directs that S. 59 shall be 
read as supplemental to the Registration Act. The first clause 
of S. 100 as amended by Act XX of 1929 provides :— 

“ Where immovable property of one person is by act of parties or 
operation of law made security for the payment of money to another, and the 
transaction does not amount to a mortgage, the latter person is said to have a 
charge on the property; and all the provisions hereinbefore contained which 
apply to a simple mortgage shall, so far as may be, apply to such charge.” 

Before the amendment this clause read as follows :— 


“Where immovable property of one person is by act of parties or 
operation of law, made security for the payment of money to another and the 
transaction does not amount to a mortgage, the latter person is said to have 
a charge on the property; and all the provisions hereinbefore contained 
as to a mortgagor shall, so far as may be, apply to the owner of such pro- 
perty, and the provisions of Ss. 81 and 82 shall, so far as may be, apply to 
the person having such charge.” 

By the amendment all the provisions of the Transfer of 
Property Act which precede S. 100 have been applicable “so far 
as may be” toa charge. Therefore unless the words “so far 
as may be” operate to sever S. 59 from S. 100, registration of 
a charge is necessary. Wedo not consider that these words 
have the effect of taking S. 59 out of the purview of S. 100. 
S. 100 applies all the provisions of the Act with regard to a 
simple mortgage to a charge, unless a particular provision i3 
incompatible with a charge. Registration is surely not incom- 





An argument was addressed tome regarding the necessity or otherwise 
for the registration of a bare charge but in the light of the view to which I 
have come it is unnecessary for me to deal with that argument. I said 
earlier that learned Counsel who appeared on behalf of some of the 
debenture-holders informed me that he was not contending that if this 
document amounted to a mortgage registration was unnecessary. Reference 
has been made to the provisions of S.5 of the Transfer of Property Act 
regarding the provisions of the Act as affecting the companies. I am 
told there is a decision of a bench of the Calcutta High Court to the effect 
that companies are subject to the provisions of the Transfer of Property Act 
and for that reason the learned Counsel told me that he did not propose to 
argue contrary to that position before me. I mention this fact if it becomes 
necessary to have a record of it hereafter. 

Having come to the conclusion that each debenture issued by the com- 
pany in 1935 was a mortgage and as each mortgage has not been registered 
pursuant to the Acts applicable, ıt follows therefore that each of these deben- 
tures is invalid and unenforceable in law as a mortgage and that the holder 
of each debenture is not a secured creditor of the company in liquidation and 
I direct the Official Liquidator to act in accordance with the view I have 
expressed above. 

In my view each debenture isa simple mortgage within the definition of 
S. 58 (b) of the Transfer of Property Act. É 
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patible. S. 17 of the Registration Act requires a charge if for 
Rs. 100 or upwards to be registered, and by virtue of S. 4 of 
the Transfer of Property Act S. 59 has now to be read as being 
supplemental to S. 17 of the Registration Act. If the words 
in S. 100 of the Transfer of Property Act are to be given their 
plain and ordinary meaning we are of the opinion that S. 59 
cannot be excluded. In the course of the arguments our atten- 
tion was drawn to the decision of Varadachariar and Mockett, 
JJ., in Kuppuswams v. Rasappa Chettiar!. The learned Judges 
there were considering whether there could be an oral charge 
and the case was one which was instituted before the amend- 
ment of the Transicr of Property Act in 1929. The learned 
Judges were not considering the question now before us and 
their decision has no application here. 


For the reasons indicated we hold the debentures in ques- 
tion are invalid by reason of non-registration, and the appeal 
must be dismissed with taxed costs in favour of the Offcial 
Liquidator. 


K.C. f s Appeal disnussed. 
PRIVY COUNCIL. . 


[On appeal from the High Court of Judicature at Rangoon.] - 


PRESENT :—LorD ROMER, SiR SHADI LAL AND SIR GEORGE 
RANKIN. 


Sooniram Ramniranjandass .. <Appellant* 
ce OA 
Alagu Nachiyar Koil (Temple) 
otherwise known as Alagiya Nachi 
Amman Koil by its Trustees .. Respondents. 


Presidency Towns Insolvency Act (IH of 1909), Ss. 52 and 86—"“Trust 
property”’—Momnses deposited to credit .of temple—Trust or endowment not 
proved—Payment in full—O fficial Assignee—Nature of enqury before. 


Where the evidence is not sufficient to prove the creation of a trust or an 
endowment the mere fact that certain moneys are sho wn in the accounts as 
deposited in the name of a temple will not render the momies “trust property”. 
within the meaning of S. 52, Presidency Towns Insolvency Act and they are 
not liable to be paid in full. on the insolvency of the person holding the 
deposit. 


A claim that certain property has not vested in him at all or that there isa 
charge on property vested in him cannot be dealt with by the Official Assignee 





1, (1936) 44 L.W. 438 
* P.C. Appeal No. 71 of 1937. Sth July, 1938 
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as a tribunal. The Oficial Assignee in such a case is a party litigant. Even 
if the matter could be regarded as a mere question of admitting or rejecting 
-a proof, when the Official Assignee acts under r. 25 of the second Schedule 
of the Presidency Towns Insolvency Act, it is more reasonable and more in 
accordance with a sound interpretation of S, 8&6 -and with English practice 
under statutory provisions couched in the same terms that the “appeal” from 
the “act or decision” of the Official Assignee to the Judge should be by motion 
and that the oral evidence necessary should be taken before the Insolvency 
Judge himself. The Official Assignee cannot in such a case be regarded as 
atrial Judge whose estimate of the witnesses’ evidence must prima facie 
be accepted. 

A. M. Dunne, R. S. Roxburgh and R. H. Hodge for 
Appellant. ar 


Sir Herbert Cunliffe and J. M. Parikh for Respondents. 


5th July, 1938. Their Lordships’ judgment was delivered 
by 

Sm GEORGE RANKIN.—On the Ist April, 1933, an order 
of adjudication under the Presidency Towns Insolvency Act 
(III of 1909) (herein called “the Act”), was made by the 
High Court at Rangoon against a firm therein called the 
S.A.R.M. Chettyar Firm and described as carrying on business 
as bankers and money-lenders in Rangoon. This order was 
made at the instance of the appellants Sooniram Ramniranjandass 
as petitioning creditors. At the date of the adjudication order 
the insolvent firm consisted of three brothers, sons of one 
Ramaswami Chettyar, who had died some years before. The 
business was a Hindu joint family business: it had been known 
at one time as the S.A. Firm and had been carried on by 
Ramaswami’s father and afterwards by Ramaswami as managing 
member (karta) of the family. 

On the 19th December, 1933, the insolvents’ schedule of 
-affairs was filed, showing as creditor No. 85 in the list of 
unsecured creditors, the name of a Hindu temple situate at a 
place called O’Siruvayal in the Ramnad District of Madras, the 
place of origin of this Chetty family. The temple is called 
Alagiva Nachiar temple. The amount of the debt is stated as 
Rs. 48,915-10-0; the “date when contracted” is entered as April, 
1932; and the consideration is described as “deposit”. In June 
of 1934 a proof of debt for the sum mentioned was tendered on 
behalf of one Annamalai as trustee of the temple, but in July, 
1937, this was supplemented by another in which Annamalai 
-claimed to prove on behalf of the deity as-a worshipper repre- 


senting the deity and all the worshippers. In this amended 
25 


Sir George 
Rankin. 
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proof interest to the date of adjudication is added to the 
sum appearing in the insolvents’ books making the total debt 
Rs. 51,488-12-3. The debt is described as “amount due on. 
current account which amount was gifted to the said Alagu- 
nachiar Koil (temple) by the insolvent firm who retained custody 
ofitas a custodian”. In December, 1935, seven affidavits, all 
in the same form, were filed; by each of which the deponent 
claimed to be a trustee of the temple and explained that the 
temple was administered by seven trustees each representing a- 
“karai”. They alleged that the insolvent firm was possessed of 
trust funds belonging to the temple and consented that Annamalai 
described by them as a close relative of the insolvents should be 
regarded as a proper person to recover the trust funds for the 
temple. 


By S. 52 of the Act, the property of the insolvent divisible 
amongst his creditors does not comprise property held by the 
insolvent on trust for any other person. Upon this well-known 
principle a proceeding was begun on the 17th February, 1936, 
in the name of the “85th creditor Alagunachiar Koil” by a 
statement of claim to recover Rs. 51,488-12-3 in full as trust 
money. The appellants as “adjudicating creditors” filed objec-- 
tions, whereupon the Official Assignee proceeded to act as a 
tribunal to decide the matter; and after hearing oral evidence 
in February, 1936, delivered a written judgment or order dated 
12th May, 1936, holding that “the claimant is entitled to be 
paid fully and to havea charge on the assets of the insolvents. 
for the sum so due”. Against this, as a judicial order, the 
appellants purporting to act under S. 86 of the Act, filed a 
memorandum of appeal and Braund, J., as the Judge exercising 
the insolvency jurisdiction of the Court, dealt with the matter 
on that footing. On 29th June, 1936, he allowed the appeal’ 
and declared that the temple had no right to take the sum in 
question out of the estate of the insolvents or to exclude it 


_ from the insolvents’ assets in the hands of the Official Assignee. 


Accordingly he dismissed the application made to the Official 
Assignee and allowed the appellants certain costs of that appli- 
cation and of the appeal From this order an appeal was taken 
to an Appellate Bench of the High Court. The learned Chief 
Justice and Dunkley, J., having differed in opinion (7th 
December, 1936), the appeal was referred to Leach, J., as third 
Judge, who on 21st January, 1937, gave judgment agreeing with. 
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the Chief Justice in directing that the appeal be allowed and 
the decision of the Official Assignee restored. From this order 
the present appeal to His Majesty has been brought. 

Whether the claim of the temple be regarded as a mere 
proof of debt or as a claim to property in the hands of the 
Official Assignee or to a charge thereon, their Lordships 
are unable to relate the procedure followed in the High 
Court to the provisions of the Act. The Official Assignee 
is the person in whom the insolvent’s property vests as owner 
though only for the benefit of others. How a claim that 
certain property has not vested in him at all or a claim 
to have a charge upon property which has vested in him 
can under the Act be dealt with by him as a tribunal, it is not 
possible to discover. The Official Assignee in such a matter is 
a party litigant. Even if the matter could be regarded asa 
mere question of admitting or rejecting a proof, when the 
Official Assignee acts under r. 25 of the second schedule, it 
seems more 1easonable aud more in accordance with a sound 
interpretation of S. 86 and with English practice under 
statutory provisions couched in the same terms that the 
“appeal” from the “act or decision” of the Official Assignce to 
the Judge should be by motion and that the oral evidence 
necessary should be taken before the insolvency Judge himself. 
It is at least clear that the present case cannot be concluded by 
regarding the Official Assignee as a trial Judge whose estimate 
of the witnesses’ evidence must prima facie be accepted. Inad- 
missible evidence has come upon the record as though it were 
good evidence of custom and witnesses have been asked and 
have answered questions which are questions of law. 


The admissible and relevant evidence lies in a very narrow 
compass. There are, first, the books of account kept by the 
insolvent firm. The books for the years prior to 1928 are not 
available: they are said to have been burnt. But the ledger 
for certain years between 1928 and 1933 contains an account 
in the name of the temple which purports to treat the t.mple 
as a depositor who is at credit for a sum which in 1928 had 
amounted with interest to Rs. 36,670 and which had continued 
to increase by the addition of compound interest with frequent 
rests and at varying rates till in 1932 it reached the figure of 
Rs. 48,915-10-0 above-mentioned. The entries make mention 
of the interest as at “thavanat’ rates—that is, treating the 
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matter as a deposit for a fixed term (apparently two months) 
at a certain rate of interest appropriate to each term. It is not 
possible to ascertain the date at which the first credit entry was 
made or the exact terms thereof or the amount for which the 
first credit was given but the suggestion made by the respon- 
dents was that these entries date probably from the time of 
Ramaswami’s father. There are certain daybook entries to the 
same effect. The accounts do not show that any drawings had 
been made by the temple. No books of account kept by or on 
behalf of the temple have been produced. 


In addition to the entries in the insolvents’ books there is 
the oral evidence of a witness Subramoniam Chettyar, given 
before the Official Assignee. He was one of the claimants, 
being one of the seven persons who had filed affidavits claiming 
to be trustees of the temple. He said that each trustee managed 
the temple’s affairs for one year in rotation. He deposed that 
he came from O’Siruvayal and had known the insolvent’s father 
Ramaswami. He explained that seven “clans” worship this 
deity: that the eldest member of each clan acts as a trustee; 
that accounts of receipts and expenditure are kept, but no 
accounts to show donations to the temple. The main element 
in his evidence was that a statement had been made to him by 
the insolvent’s father Ramaswami over 20 years before “that 
there were monies in the name of Alagunachiar in the S.A.R.M. 
Firm Rangoon”; “that he had set apart this sum for the 
purpose of charity in his firm and that I could send for the 
expenses of the temple whenever I required”. The witness 
explained that Ramaswami, who was the eldest brother, the 
others being minors, managed the affairs of the S.A. family for 
five or six years and that he had died about 16 or 17 years ago 
(that is, from 1936). The witness further said that twice after 
the conversation described by him, he had gone to Ramaswami 
and got money for the purposes of the temple. No accounts 
with reference to these monies were produced and no particulars 
whatsoever given. This evidence is highly suspicious parti- 
cularly as it seems reasonably clear that the managers of the 
idol were in ignorance of the credit in the firm’s books. If they 
had made any claim or obtained any money in recent years 
evidence to prove this would have been readily available, and 
according to Dunkley, J., ii was common ground that the 
managers were in entire ignorance of the credit. But, as that 
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learned Judge noticed, the evidence of Subramoniam is as 
harmless as it is unreliable. 

The evidence of a clerk of the insolvents adds little or 
nothing, but two Chettyar business men were called apparently 
to explain the practice and intention of Chettyar rms in 
crediting amounts to charities and temples in their books. The 
effect of their evidence fairly taken appears to their Lordships 
to be that it is usual for a firm to credit something towards 
charity; that if particular sums are credited to a particular 
deity, that deity is intended to have certain rights as follows: 
that no money is separately invested or is intended at the time 
to be withdrawn from use in the firm’s business; that interest is 
credited upon the sum due to the deity at the ordinary rate 
allowed to customers of the firm, which is lower than the rate 
obtained by the firm by the use of its money; that the managers 
of the deity, however, have no right to demand payment when 
they choose, but the money should be expended for the deity 
by the firm at the firm’s discretion as occasion may arise—in 
other words the control rests with the firm. This evidence is of 
importance as an indication of the case made on behalf of the 
temple; and, as a credit in favour of a deity is not self- 
explanatory, their Lordships do not treat it as inadmissible. 
Whether it is correct is another matter: for the purpose of 
the only question now to be decided it may be taken as correct. 
The opinions of the witnesses as to the cffect in law of such a 
transaction as they describe are, however, both inadmissible 
and useless. 

Learned counsel for the appellants have not sought to 
contest the right of the trustees of the temple to rank for 
dividend as unsecured creditors in respect of the credits in 
question, but contest the decision of the Appellate Bench 
restoring the finding of the Official Assignee that these sums 
are payable in full out of the insolvents’ assets. Their Lord- 
ships are not concerned, therefore, to examine any contention 
to the effect that such entries as were made in the insolvents’ 
books create no legal liability-—a question which might well 
prove to be serious and even difficult. The sole question for 
determination is whether what is proved to have been done 
by the insolvent firm was sufficient to make them trustees of any 
fund for the benefit of the temple or to amount in Hindu law 
to an endowment for the deity. As by Hindu law an endowment 
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may be effected without writing, without the appointment of a 
trustee and without vesting the property in anyone other than 
the deity, learncd Counsel for the respondents preferred to rest 
his case upon Hindu law. But it is not open to dispute that the 
respondents’ right to payment in full cannot be made out unless 
there was either a trust or an endowment. 


Their Lordships think it reasonably plain that in the 
present case there was no endowment of any property and no 
intention on the part of the insolvent firm to hold any property 
as trustees for the deity. In this view they are in agreement 
with Braund, J. and Dunkley, J. It may be as well to guard 
against the supposition that because the other party to the 
transaction was a deity the insolvents must have made them- 
selves trustees. If, instead of Ramaswami’s father entering in 
his books a credit to the temple by way of charity or by way of 
promise, the firm had owed to the trustees of the temple a like 
sum by way of rent and had been allowed to postpone payment 
on terms as to interest, it is clear that the firm would not have 
been trustees: to covenant to pay money to trustees does not 
make one a trustee. The prima facie meaning of the entries 
in the insolvent’s books discloses an intention on the part of the 
firm to treat itself asdebtorsto the temple ina sum which should 
increase as time went on. To hold that they are trustees 
because they have consented to be debtors would not only be 
unjustified, but would be inconsistent with their intentions as 
manifested by their conduct in making no allocation of any 
assets, in using their whole funds in their business as before, 
and in computing interest at a rate and in a manner applicable 
to an ordinary customer. If the respondents’ witnesses be 
right, the entries only make the insolvents debtors sub modo and 
on special terms less onerous than their obligations to an 
ordinary customer—terms which may or may not render their 
obligations to the temple unenforceable against them. This 
makes it all the more unreasonable that they should be held to 
have intended to assume the obligation of trustees. There is 
no evidence that at any time a particular sum of money was 
paid to the insolvent firm by themselves on behalf of the temple. 
The respondents’ witnesses speak of Chettyar firms crediting 
money to a particular deity by way of charity, and in any case 
there could be no purpose in separating monies in order to mix 
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them again—unless indeed the firm had been minded to create 
the appearance of a breach of trust. 

The same reasons are equally forceful to disprove the 
suggestion that the entries effect an endowment of property for 
the deity. The first question to be asked on that suggestion is, 
what property has been made debutter or charged in favour of 
the idol? The second is, what proof is there of any such 
intention? As an interpretation of the conduct of the insol- 
vent firm the theory of endowment breaks down as completely 
as does the theory that the firm intended to declare itself trus- 
tees for the temple. 

Itis thus unnecessary to consider whether in the circum- 
stances of the case insuperable difficulties beset the respondents’ 
attempt to trace trust monies in the hands of the insolvents so 
as to show that they are represented by assets in existence at the 
date of the insolvency. The respondents fail to show that the 
insolvents have created a trust fund or have acted as custodians 
or trustees of any such fund or of any pro-erty belonging to 
the temple. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, the order appealed from set aside 
and the order of Braund, J., dated 29th June, 1936, restored. 
The respondents will pay the appellants’ costs throughout— 
including the costs of the proceedings before the Official 
Assignee. 

Solicitors for Appellant: Lambert and White. 

Solicitors for Respondents: Stanley, Johnson & Allen. 


R. C. C. 
EV V. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 
Narayana Mudali and another .. Appellanis* (Plaintiffs) 
v. 
Periya Kalathi Mudali and others .. Respondents (Defen- 
dants). 


Jurtsdiction—Civil Court—Communal festival ina temple—Suit relating 
to ritual obseroances—Right to worship not denied ~Maintainability of suit. 








* S.A. Nos. 1180 of 1934 and 38 of 1935. 7th November, 1938. 
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The Civil Courts have no jurisdiction to decide matters of ritual except- 
in so far as a decision on such matters is a necessary incident to the decision 
of a civil right The general rule is that once the general right to worship 
is conceded or established, the Courts will not endeavour to lay down the 
ritual which is to be followed nor will they prescribe the manner in which the 
worship is to be conducted. 


_ Where certain members of the Senguntha community in a village sued 
to establish rights known as Kappw Kaitw and Diparathana in a public temple 
and it appeared that the claim related to certain ritual observances in the 
communal festival and neither the right to worship nor the right to any office 
or perquisites attaching thereto was in issue. 


_ Held, that the suit was not of a civil nature and could not therefore be 
entertained by the Court. 


Appeals against the decree of the Court of the Subordinate 
Judge of Vellore in Appeal Suit Nos. 61 of 1934 and 60 of 
1934 preferred against the decrees of the Court of the District 
Munsif of Ranipet in O. S. Nos. 428 of 1932 and 247 of 
1933. 

T. V. Ramanatha Aiyar and M. Seshachalapathi for 
Appellants. 

K. Rajah Aiyar and M. Krishna Baratht for Respon- 
dents. 

The Court delivered the following 

JupGMENT.—These two appeals both relate to claims made 
by the appellants who represent the minority section of the 
Senguntha community in a village, to establish rights of a 
religious or quasi-religious nature in a village temple. It is- 
common ground that the temple is a public temple with an 
endowment from public funds, but that the Senguntha com- 
munity performs certain festivals therein, financing them by 
contributions levied from the community in proportion to their 
means. There also appears to be no doubt that, owing to 
factions in the community, the plaintiffs discontinued their 
contributions and by way of retaliation, the majority excluded 
them from certain religious privileges. 

Second Appeal No. 1180 relates to an observance knownas 
Kapp Kattu. Second Appeal No. 38 relates to another obser- 
vance known as Diparathana. Kappu Kattu is a rite whereby 
the unmarried boysof the caste go through a sort of initiation 
which consists in the tying of a sacred string round the wrist as 
preparatory to their taking part along with othersin the festival. 
Diparathana consists in the making of offerings of cocoanut, 
betel and fruits to the God on the occasion of the festival and 
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the return to the person who makes the offerings of a portion 
or the whole of the offerings after they have been placed before 
the God, 


The claim of the plaintiffs with reference to the Kappu 
Kaitu is that they have a right to present all their boys for this 
ceremony without restriction and without any question of pay- 
ment. This claim was resisted by the defendants on the 
ground that Kappu Kattu is conditional on payment of the 
contributions to the cost of the festival, that the number of 
boys is restricted and that the choice of those who are to take 
part in the rite involves a process of selection. With reference 
to the Diparathana, plaintiffs’ case was that it was also an 
absolute right independent of contributions and that it included 
a right to the return of the whole of the offerings. Defendants’ 
case was that the right to make offerings belonged to the com- 
munity asa whole unconditionally, but that those who did not 
contribute to the cost of the festival were entitled to receive 
back only a half of what they offered. 


The main question in this appeal is whether these rights are 
legal rights which can be the subject of adjudication by the 
Civil Courts. There is no question here of claiming rights in 
connection with any office. The plaintiffs claim simply as 
members of the community all the members of which are entitled 
to worship in a particular way; so that unless the plaintiffs can 
sbow that the refusal to them of the unlimited rights which 
they claim is the refusal of the right of worship, they have no 
case on which the Civil Courts can adjudicate. It is well estab- 
lished that the Civil Courts have no jurisdiction to decide matters 
of ritual except in so far as a decision on such matters is a 
necessary incident to the decision of a civil right. It is also 
established that a general right of worship either in a particular 
_ temple or outside is a civil right which can be claimed in the 
courts. There is at least one case in which it has been held 
that the rejection of a worshipper’s offerings is a denial of a 
civil right of worship in the temple. The well-known 
mandagapadi case reported in Thirumalat Alwar Atyangar v. 
Lakshmi Sadagopa Atyangar1,the correctness of which has been 
doubted in subsequent decisions, held that a right to perform 
exclusively a mandagapad: festival at one’s own expense and to 


1. (1916) 31 M.L J. 758. 
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receive honours thereat is a civil right which can be decreed by 
the Courts. The logic of this decision is a little difficult to 
follow; but apparently it was based on the fact that the 
mandagapadi had in fact been recognised as a proprietary right 
in the family which owned it and had been the subject of 
partition and otherwise treated as capable of exclusive 
ownership. 


Generally speaking the rule is that once the general right to 
worship is conceded or established, the Courts will not endeavour 
to lay down the ritual which is to be followed; nor will they 
prescribe the manner in which the worship is to be conducted. 
It is also the rule that when there is no obligation to perform 
an act of worship, there will be no civil right to claim honours 
or perquisites of nominal value which ordinarily accompany 
the voluntary act of worship. The position is different if the 
perquisites are attached to an office or an obligation; but when 
there isno obligation to render service to the deity, there is no 
legal right to claim any honorific return for the services 
rendered. Cases quoted before me on this subject are 
Kooni Meera Sahib v. Mahomed Meera Sahibl, Kadirvelu 
Chetty v. Nanjundatyar8, Ramalingam Pillai v. Ponnusami 
Goundans, Thathachariar v. Srinivasaraghava Atyangart, Srini- 
vasa Thathachariar v. Srinivasa Aiyangar and Srinivasachariar 
v. Srinivasa Thathachariar5 and Periyannan Servat v. Maha- 
devan Ambalare. 


Applying the principles laid down in these decisions to the 
present case, it seems to me fairly clear that no suit lies for 
either of the reliefs which are claimed. Kappu Kattw is an act 
of ritual, partly religious and partly appertaining to the caste, 
which is at the most a mere incident in a series of ritual 
observances making up the communal festival. There is no 
obligation upon the members of the community to take part in 
the festival or to have their young men decorated in a particular 
way by the priest who presides at the festival. Their right to 
worship has not been denied. It is not in my opinion the duty 
of the Courts to prescribe the precise ritual to be followed in 


1. (1906) 16 M.L.J. 471: I.L.R. 30 Mad. 15. 
2. (1916) 3 L.W. 512. 3. (1932) 38 L.W. 333. 
4. (1938) 1 M.L.J. 174. 5. (189) 9 M.L.J. 355. 
6. (1935) 41 L.W. 752. 
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these voluntary observances nor the persons who are to take the 
leading part therein. 

The suit for the Diparathana seems to me to stand on an 
even flimsier basis. The plaintiffs seek to establish in the 
courtstheir right, at a festival in which no one denies their right 
to participate, to make offerings to the God and to receive them 
back intact. The remedy for the refusal of the presiding 
faction to allow the return of these offerings is to refrain from 
offering them. If the plaintiffs wish to get the honour and 
glory attaching to the making of offerings, that is a matter 
arising out of no legal obligation and forming the basis of no 
legal claim. It seems to me that both the suits should have been 
dismissed on the ground that they are not of a civil nature. I 
do not think it necessary to go into the further question whether, 
assuming that a civil right to these privileges can be estahlished, 
the non-payment of contributions provides a sufficient justifica- 
tion for the refusal of these privileges to the plaintiffs. 

In the result, therefore, both these appeals are dismissed 
with costs of the contesting respondents. One set in each 
appeal. 

Leave to appeal is refused. 

B.V.V. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN, 


Konjeti Seshayya and another .. Appellanis* (Respondenis 
1 and 5) 





v. 
V. Rangiah, Official Receiver, 

Nellore and otbers .. Respondents (Petitioner 
and Respondents 2 to 4). 
Provincial Insolvency Act (V of 1920) S. 4—Applicability—O ficial 

-Receiver applying for refund of sale proceeds of the insolvent’s property. 
Where the insolvent’s property was sold in execution of a decree and the 
-Court came to the conclusion that the realisation of the sale proceeds by the 
appellants was unjustified, and the Offcial Receiver made an application for 

xefund of the sale proceeds, 


Held, that the Court was entitled to order a refund on the application by 
the Receiver and he need not be directed to file a suit. 
Official Receiver, Jullundur v, Labhu Ram, (1933) LL.R. 14 Lah. 724 
followed. ; 





* C. M. A. No, 102 of 1937. lst November, 1938. 


Seshayya 


Seshayya 
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Appeal against the order of the District Court of Nellore 
dated 9th July, 1936 and made in I.A. No. 297 of 1934 m LP. 
No. 67 of 1933. 

D. R. Krishna Rao for Appellants. 

K. Kuppuswami for Respondents. 


The Court delivered the following 

JupGMENntT.—The only contention which has been raised in 
this appeal is that an order of refund of the sale proceeds of the 
insolvents’ property should not have been passed in favour of 
the Official Receiver, Nellore, on an application made by him and 
that he should bave been directed to file a suit against the 
appellants for this purpose. The facts have been stated by me 
in the connected appeal No. 465 of 1936 and need not be 
repeated here. It is quite sufficient to state that the application 
was made by the Official Receiver to the Insolvency Court 
under Ss. 4, 5, 51 and 52 of the Proyincial Insolvency Act. A 
teference to S. 52 in the petition was, in the circumstances of the 
case, unnecessary as theinsolvents’ property was sold in execution. 
of a decree after the petition for their adjudication had been 
admitted. A reference to S. 4 of the Act would show that an 
Insolvency Court has full power to decide all questions whether 
of title or priority, or of any nature whatsoever, which the 
Court may deem expedient or necessary to decide for the pur- 
pose of doing complete justice or making a complete distribution 
of property. The Insolvency Court had thus full power to 
decide the application made by the Official Receiver and to order 
a refund if it came to a decision that the realisation of the sale 
proceeds by the appellants was unjustified. This is exactly 
what has been done. Reliance was placed in this connection by 
the Counsel for the appellant on Din Muhammad v. Tara Chandi, 
where a learned Judge of the High Court of Lahore had held 
that the Insolvency Court was not authorised to direct a refund 
and the Official Receiver was in that case directed to institute a 
suit for the recovery of money. This case was, however, 
overruled by a Division Bench of the same Court in Official 
Receiver, Jullundur v. Labhu Rama. The contention raised 
on behalf of the appellant has thus no force and the appeal is 
dismissed with costs. 

K.C. 

1. AIR. 1930 Lah. 39 2. (1933) I.L.R. 14 Lah. 724. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN. 
Somavarapu Balarami Reddi .. Appellani* (4th Res- 

pondent) 
v. 
The Official Receiver, Nellore .. Respondent (Petitioner). 
Provincial Insolvency Aci (V of 1920), S.51—Scope of—Esecution sale 


after admission of petition—Realisation of assets—Attaching decree-holder, 
if entitled to retain costs. 


Where moneys are realised in the course of an execution by sale of the 
insolvent’s property after the date of the admission of apetition for insolvency, 
even an attaching decree-holder is not entitled to retain the costs ont of the 
moneys realised by him in such execution and derive the benefit of the execu- 
tion as against the Official Receiver. No distinction can be made between an 
attaching creditor and other decree-holders, so far as S. 51 of the Provincial 
Insolvency Act is concerned. 


Swaminatha Atyar v. Oficial Receiver of South Malubar, (1933) 65 
M.L.J. 402: I.L.R. 57 Mad. 330, not followed. 


Official Receiver of Tanjore v. Venkatarama Iyer, (1921) 42 M.L.J. 361, 
referred to. 
Appeal against the order of the District Court of Nellore 
dated 9th July, 1936 and made in I.A. No. 297 of 1934 in LP. 
No. 67 of 1933. 


U. Ramachandran for Appellant. 
K. Kuppuswami for Respondent. 


The Court delivered the following 

JupGMENT.—This appeal raises a question of some import- 
ance. It relates to the interpretation of the word ‘benefit’ 
occurring in S. 51 (1) of the Provincial Insolvency Act. The 
facts which have led to this appeal are that one Konjeti Seshiah 
filed a suit (O.S. No. 65 of 1931) for the recovery of money 
against Duvvur Rami Reddy and Subrami Reddi. This was 
decreed on 7th October, 1932; but before the decree-holder 
could bring his judgment-debtor’s property to sale in execution, 
an application for their adjudication was presented. This 
was admitted shortly after. The decree-holder neverthe- 
less proceeded with his application for execution and brought 
the judgment-debtors’ property to sale. Before the property 
was sold and money deposited in Court some other creditors 
who had also secured decrees against these judgment-debtors 
applied for execution and rateable distribution under S. 73, 





"CMA. No. 465 of 1936. Ist November, 1938, 


Receiver, 
Nellore. 
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Civil Procedure Code. In spite of the pendency of the Insolvency 
Petition, the property was sold and the attaching creditors and 
the other decree-holders succeeding in drawing their propor- 
tionate shares out of the sale proceeds of their judgment- 
debtors’ property from the executing Court. After an order of 
adjudication was passed against these judgment-debtors, the 
Official Receiver applied for refund of the money drawn by the 
attaching creditors and the other decree-holder. This petition 
was allowed by the learned District Judge who, following a 
Madras case, permitted the attaching creditor to retain the 
costs out of the money realised by him. The same treatment 
was not accorded to the other decree-holders and they were 
ordered to refund the whole of the money drawn by them. One 
of these decree-holders has appealed and it has been contended 
on his behalf that it was wrong for the lower Court to draw a 
distinction between the attaching decree-holder at whose instance 
the property was sold in execution and the other decree-holders 
who were held entitled to rateable distribution. An attempt 
was made to support this contention by certain observations 
made in Official Receiver of Tanjore v. Venkatarama Iyer. 
The facts have not been fully given in the report of that case 
but a distinction appears to have been attempted to be drawn on 
behalf of the appellant between the assets realised by the 
attaching creditor and those which were distributed among the 
other decree-holders rateably. It was claimed on behalf of the 
Official Receiver that the attaching creditor alone was entitled 
to retain the money realised by him under S. 51 of the Provin- 
cial Insolvency Act and the other decree-holders who shared the 
balance of the sale proceedsrateably were not entitled to do the 
same. This contention was repelled by the learned Officiating 
Chief Justice in the following words :— 
“It is contended that where rateable distribution has been ordered under 
S. 73 of the Code of Civil Procedure the exception to S 51 (1) of the Proyin- 
cial Insolvency Act only applies to the amount credited in favour of the 
attaching decree-holder and not to the amounts rateably distributed to the 
other decree-holder under the section. No authority is quoted and we can 
find nothing in the wording of S. 51 to support such a view; nor is any reason 
suggested for such a differentiation.” 
This would show that the point which the learned Judges 
were called upon to decide in that case was entirely different 





1. (1921) 42 M.L.J. 361. 
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from what has to be decided now. The observation that there 
was nothing in the words of S. 51 of the Provincial Insolvency 
Act which would entitle a Court to differentiate between an 
attaching creditor and other decree-holdéts is relevant, but it 
must be admitted that it was made in that case with a different 
object. 

The main ground of attack on behalf of the appellant 
relates to the interpretation of the words ‘the benefit of ihe 
execution’ used in S. 51 (1) of the Provincial Insolvency Act. 
The section reads as follows :— t 

“ Where execution of a decree has issued against the property of a debtor, 
no person shall be entitled to the benefit of the execution against the receiver 


except in respect of assets realised in the course of the execution by sale or 
otherwise before the date of the admission of the petition.” 


It has been contended that the words ‘the benefit of the 
execution’ should be so construed as “to cover the net realisation 
in execution after paying the costs.” It is not denied in this 
case that the assets were realised in the course of the execution 
by sale not before but after the date of the admission of the 
petition for insolvency. It would therefore follow that in these 
circumstances no person, whether he is an attachir< creditor or 
other decree-holder, can be he! Jasu w uerive the benefit of 
the execution against the receiver. Would it be legitimate to 
contend then that a decree-holder should be entitled to retain the 
costs out of the money realised by him in the course of the 
execution by sale held after the date of the admission of the 
petition? The words of the section are, in my opinion, quite 
unambiguous and the only answer to this question must there- 
fore be in the negative. It cannot be denied that if permitted to 
do so, the creditor would be receiving the benefit of the execu- 
tion to the extent of the costs incurred by and awarded to him. 
The learned Counsel for the appellant has placed his reliance on 
Swaminatha Ayar v. Official Receiver of South Malabar', 
where a learned Judge of this Court when construing S. 51 of 
the Act observed as follows :— 


“I agree that S. 51 does vest the property which has been sold under such 
circumstances in the Official Receiver but it appears to me a reasonable irter- 
pretation of the word ‘benefit’ to hold that it is the net realisation in execu- 
tion after paying the costs.” 

No reasons were given by the learned Judge for arriving at 
this conclusion and the whole scheme of the Act appears to be 





1. (1933) 65 M.L.J. 402: ILL.R. 57 Mad. 330. 
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Balasami 
Reddi 
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Official 
Receiver, 
Nellore. 
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opposed to this interpretation. Would not a decree-holder by 
realising his costs out of the proceeds of the sale, which have 
legally vested in the Receiver, derive a benefit for himself at the 
expense of other creditors? The interpretation may have been 
considered to be justifiable in view of the provision contained 
in S. 73 of the Code of Civil Procedure according to which the 
proceeds of sale have to be applied frst in defraying the 
expenses of the sale before they are distributed amongst various 
decree-holders. But in view of distinct provision in the 
Provincial Insolvency Act which is self-contained, a considera- 
ation of the provisions contained in any other statute would be 


wholly irrelevant and out of place. Although the case in 


Swaminatha Aiyar v. Official Receiver of South Malabar’, 
was decided in connection with a claim by an attaching creditor 
against the Official Receiver, no distinction can be made 
between an attaching creditor and other decree-holders, so 
far as S. 51 of the Provincial Insolvency Act is concerned. The 
observations of the learned Officiating Chief Justice in 
Official Receiver of Tanjore v. Venkatarama Iyer?, although 
made in another connection are apposite to this case. I would, 
in the absence of any reasons given by the learned Judge for his 
opinion in Swaminatha Atyar v. Official Receiver of South 
Malabar! with great deference decline to follow the inter- 
pretation placed by him on the word ‘benefit’ in S. 51 of the 
Act. 


For the above reasons I would hold that the appellant 
cannot claim to retain any benefit for himself out of the money 
which he had realised in his execution. This appeal therefore 
fails and is dismissed with costs. 


K.C. —— Appeal dismissed. 





1, (1933) 65 M.L.J. 402: LL.R. 57 Mad. 330. 
2, (1921) 42 M.L.J. 361. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 
A. M. Gopalakrishnan .. Applicant* in Application 


No. 2162 of 1938 
and 


The Official Liquidators, T. N. and 
Quilon Bank, Limited .. Applicants in Application 
No: 2065 of 1938. 


Liquidation of Bank—Employee’s security for good conduct—Depostt of 
security money earning interest—Whether security deposit was trust money— 
Whether employee entitled to claim priority of payment from liquidator. 

Where an employee of a Bank in liquidation applied to Court to be paid 
dack a sum of money, furnished by him as security for his post, in full and 
in priority to the claim of any other creditor and on the facts of the case, the 
question arose whether the nature of the relationship between the Bank and 
the employee in respect of the amount which was furnished by the employee 
as cash security in obedience to the rules of the Bank was one of trustee and 
-cesit que trust or one of debtor and creditor. 

Held, (1) that the amounts received by the Bank as security from the 
employees were held by the Bank in trust for the employees and they did not 
form part of the assets of the Bank divisible among its creditors. 

Judgment in O. S. A. No. 56 of 1931, dissented from. 

Official Assignee of Madras v. Krishmayi Bhat, (1929) 59 M.L.J. 718 and 
Official Assignee of Madras v. Krishnaji Bhat, (1933) 65 M.L.J. 1: L.R. 60 
LA. 203: I.L.R. 56 Mad. 570 (P.C.), followed. 

The principle of the general law of trusts is that when a sum of money 
és handed to another person who accepts it for a purpose declared at the 
time, a binding trust is constituted in respect thereof. The fact that the 
person to whom the money is handed over happens to bea Bank does not 
affect the principle. 

Edwards v. Glyn, (1859) 2 El. & El. 29: 121 E.R. 12; Toovey v. Milne, 
1819) 2 B. & Ald. 683: 106 E.R. 514 and Farley v. Turner, (1856) 26 L.J. Ch. 

170, applied. 

Where a trust is complete, provision for payment of interest by the 
trustee would not make the trustee a debtor and from the fact of payment of 
anterest alone the relationship of trustee and cestwi que irust should not be 
negatived. 

Gee v. Liddell, (1866) 35 Beav. 621: 55 E.R. 1038; In re Aliance Bank of 
Simla, Lid , (1924) 28 C.W.N. 721 and In re Fasalbhat Mills, Lid., (1936) 38 
Bom.L.R. 541, followed. 

If the matter was purely governed by the provisions of the Indian 
Companies Act, S. 282-B (1) as amended by Act XXII of 1936 there can be 
no doubt that the answer will be that the relation between the Bank and the 
employee is one of trustee and cestui que trust. 


K. Narasimha Atyar and K. N. Viswanathan for Appli- 
cant A. M. Gopalakrishnan, an employee. 





* Appin. Nos. 2162 and 2065 of 1938 in 18th November, 1938. 
O. P. No. 158 of 1938. 


27 
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C. Krishnaswami Aiyar instructed by King and Patridge 
for the Official Liquidators. 

K. Bhashyam and V. P. Chakravarthi for Creditors. 

S. Parthasarathy and V. K. Thiruvenkatachari for V. S- 
Venkatarangam, an employee. 

The Court delivered the following 

Jovcment.—In Application No. 2162 of 1938 one A. M. 
Gopalakrishnan, an employee of the Travancore National and 
Quilon Bank, Ltd., prays for an order that directions should be 
issued to the Official Liquidators to pay the sum of Rs. 10,000 
furnished by him to the above Bank as security for his post as 
the Chief Cashier in the Anderson Hall branch, in full and in 
priority to the claim of any creditor. In support of the applica- 
tion he has filed an affidavit stating that he was employed on 
the 9th March, 1938 and that his services were terminated due 
to the fact of the Bank being wound up. He submits that the 
security account was deposited for a specific purpose agreed 
upon between him and the Bank and that in the event of any 
loss caused to the Bank by his misconduct, the Bank might 
recoup themselves from out of the sum only such loss and 
nothing more and that on the termination of his services the 
amount should be returned to him. He contends that the Bank 
was trustee to him in respect of the said sum and that the said 
sum was trust money in the hands of the Bank entrusted for a 
specific purpose. One Venkatarangam, also an employee of 
the Bank, has made a similar application stating that be was 
employed in the Mount Road branch of the Travancore National 
and Quilon Bank, Ltd., and that he has furnished security for 
Rs. 500. The Offici:! Liquidators also have made an applica- 
tion asking for directions in regard to payment of the amount 
of security furnished by the employees for the due performance 
of their duties. The question raised in these applications isone 
of considerable importance and before dealing with it, it is 
very necessary to state the facts and circumstances under which 
the said deposits were made. The Travancore National and 
Quilon Bank was the result of an amalgamation effected 
between the Travancore National Bank, Ltd., and the Quilon 
Bank, Ltd., on the 19th: September, 1937. Thereafter the 
amalgamated Bank was styled as the Travancore National and 
Quilon Bank, Ltd. It also employed the staff of the Quilon 
Bank. Both the above-mentioned Banks took cash securities- 
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from a large number of employees. The cash securities given 
by the employees of the Quilon Bank, Ltd., were transferred to 
the Travancore National and Quilon Bank, Ltd. It will be seen 
from the rules of service of the Travancore National Bank, 
Ltd., which governs the present Travancore National and 
Quilon Bank, Ltd., that it is incumbent on all employees of the 
Bank to furnish cash security. R. 29 provides thus:— 


“It is incumbent on all employees of the Bank to furnish a cash security 
as they have to work in positions of trust. The following table will show 
the security required from the different classes of employees: 


(a) Superior— 
On probation r ss Rs. 500. 
On confirmation si ya Rs. 1,000. 
(b) Subordinate— 


1. First grade clerks Rs. 500 to 1,000 according to the respon- 
sibilities of the office one holds. 
(c) Menial-— 
Rs. 50 to Rs. 200. 


In the case of the Menials the managemant shall have the discretion to 
dispense with or regulate the amount of security.” 


There is no other rule or regulation as to how the security 
when furnished is to be dealt with by the Bank. Mr. Verghese, 
the Superintendent of the Travancore National and Quilon 
Bank has deposed to the following effect in his affidavit -— 


“3, After the passing of the Indian Companies Amendment Act, 1936 and 
in view of the provisions of S. 282-B of the Indian Companies Act it was 
thought necessary to deal specifically with the cash securities and there- 
fore the cash securities deposited with the Travancore National Bank, Ltd., 
before the date of amalgamation and those cash securities transferred by the 
Quilon Bank, Ltd., were treated as having been paid back to and re-deposited 
by theemployees. The old receipts granted by the Quilon Bank, Ltd., as well 
as the Travancore National Bank, Ltd., were returned by the employees and 
new receipts were issued to the employees by the Travancore National and 
Quilon Bank, Ltd. The form of the receipt issued by the Travancore National 
and Quilon Bank, Ltd., is marked Exhibit ‘A’ and it is filed herewith and it 
may be read as partof this affidavit. In the receipt it is stated that it is 
‘Staff Security Deposit Receipt’ and that the deposit would bear interest 
and it further says that the staff security deposit was subject to the 1ules and 
regulations of the Bank for the time being in force. But no rules and 
regulations were framed by the Bank as the Bank went into liquidation in 
last June. T have countersigned the receipt issued as Superintendent, Staff 
Department. 

"4, * * * * * 
There is a separate account kept for staff security deposits, although the 
deposits were not invested in specific securities. 

“7, I also state that after issue by the Travancore National and Quilon 
Bank, Ltd., of the new deposit receipts they were handed over to the Bank by 


Go = 
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the staff duly discharged and a letter was written to the employees in terms 
of Ex. 'B’ herewith filed and it may be read as part of this affidavit.” 


The form of the receipt issued by the Travancore National 
and Quilon Bank, Ltd., which is marked as Ex. A to the said 
affidavit runs thus :-— 

“This Receipi ts not Transferable. 


Travancore National and Quilon Bank, Ltd. 
(Incorporated in Travancore, 1912.) 
Staff Security Deposit Receipt. 


Rs. 
Received from 
Rupees s bearing interest at 
per cent. per annum and subject to the Rules and Regulations of the Bank 
for the time being for such deposits. Received at on 


For Travancore National and Quilon Bank, Ltd. 
Accountant. General Manager.” 
and the letter Ex. B referred to therein is in the following 
terms :— 


“Dear Sir, 
Re: Staf Security Deposit Receipt. 


We acknowledge receipt of your staff security deposit receipt No. 
for Rs. issued by the Bank in your favour. The receipt 
will be retained by the office. 

The Bank will have a first charge on the deposit for all monies due from 
you to the Bank and also for all losses the Bank is put to on account of your 
negligence or fraud and the Bank will have a right to appropriate the amount, 
to the satisfaction of such claim as aforesaid to the extent thereof. 


Yours faithfully, 
General Manager.” 

The above allegations in the affidavit have not been contro- 
verted. On these facts, the question that arises is: what is the 
nature of the relationship between the Bank and the employee 
in respect of the amount which was furnished by the employee 
as cash security in obedience to the rules of the Bank? As 
stated in the said affidavit, no rules and regulations have been 
made though the receipt states that the amount was deposited 
with the Bank subject to the rules governing such deposits. The 
word ‘such’ is significant because the rules regulating the ordinary 
deposits in a Bank either in current account or in fixed deposit 
are not to govern it. When a person deposits money in current 
account or fixed deposit, the presumption is that the moment the 
amount is deposited, it becomes the banker’s money. The 
amount is treated as a loan to the banker who is required to 
return the same when demanded or at the expiry of the term of 
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the fixed deposit. The relationship is one of debtor and creditor 
and not trustee and cestus que trust but when moneys are placed 
in or remitted to a Bank to apply them for a specific purpose, 
in which case the Bank must be deemed to hold it in a fiduciary 
capacity. The principle applicable is thus stated in Halsbury’s 
Laws of England, Vol. 2, page 228 (Hailsham Edn.) :— 

“Property which is in the possession of the bankrupt for a specific 
purpose does not, as a general rule, pass to the trustee, but is clothed witha 
species of trust and is subject to the same principles as trust property.” 

The ordinary illustration of this principle is where a banker 
is asked to collect and remit the amount of bills or cheques sent 
to him. In a case in Edwards v. Glyn1, a sum of £3,000 was 
furnished by a certain person for the purpose of saving the 
bank from a run but the purpose could not be effected and the 
money was therefore returned. The question arose in bankruptcy 
whether the sum of £3,000 formed part of the general assets of 
the Bank. Held it would not. Earle, J., observed thus :— 

“T also think that this was a specific advance for a specific purpose on 
the understanding between the bankrupts and their sureties through whom it 
was procured for them, that the money, if not used for that purpose, should 
be returned. The money was required to meet a run upon the bankrupt’s 
bank on a particular day and the giving of the guarantee by the sureties, the 
promise to them by the bankrupts that they would use the money only if it 
would enable them to meet the run, and the ultimate advance by the defen- 
dants of the money, on the strength of the guarantee, form, in my opinion, 
one transaction. . . . . The case is entirely within the principle 
of Toovey v. Milne, where £120 had been advanced to the bankrupt, before 
bankruptcy, for the purpose of settling with his creditors : and he, no settle- 
ment having been made, returned part of tbe money. Abbot, C. J., held that, 
as the money was advanced for a special purpose and was therefore clothed 
with a specific trust, the assignee of the bankrupt had no right to it, and that 
the re-payment of it on the failure of the purpose for which it was advanced, 
was protected as against them.” 


In Farley v. Turners, a person who was already having a 
certain money to his credit in a bank sent a further sum to be 
placed to its credit intimating at the same time that part of the 
said sum should be applied in meeting an acceptance of a bill 
due to a company. The money was sent by him on the 9th 
December, 1856. The bill was due on 14th December, but in 
the meantime owing to the death of one of the partners of the 
bank, it had to be closed and the money was never applied for 
meeting the acceptance of the bill. It was held that in regard 





1. (1859) 2 El. & EL 29: 121 E.R. 12. 
2 (1819) 2 B. & Ald. 683: 106 E.R. 514. 
3. (1856) 26 L. J. Ch. 710. 
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ce - tothe sum in respect whereof the above intimation was given, 
v.. it was money placed in the hands of the bank to be applied for 

Li ree a particular purpose and it would not come within the rule of 
EN & money lodged in a bank by a customer in the common course 


ao Std. of business. These cases only illustrate the principle which is a 


part of the general law of trusts that when a sum of money is 
handed to another person who accepts it for a purpose declared 
at the time a binding trust is constituted in respect thereof. 
The fact that the person to whom the money is handed over 
happens to be the bank does not affect the principle. In this 
case, it will be seen that the amount was not deposited by the 
employee for the purpose of investment in the bank ds fixed 
deposit or in current account just as an ordinary customer. To 
use the language of Lord Cottenham in Foley v. Hill}, the 
position of the bank when they received the money is not the 
common position of a banker 

“Which consists of the common case of receiving money from his 
customer on condition of paying it back when asked for, or when drawn 
upon, or of receiving money from other parties, to the credit of the customer, 
upon like conditions to be drawn out by the customer, or in common parlance 
the money being repaid when asked for.” 

From r. 79 already referred to, it is clear that the amount 
given by an employee is furnished as cash security and not for 
the purpose of investment in current account or fixed deposit. 
The receipt given also makes it clear. It is styled ‘staff security 
deposit receipt’. The amount was given to the Bank for a 
specific purpose, that is, it should be held by them in trust for 
the employee until the termination of his service as a security 
for his good behaviour, so that, in case he is found guilty of any 
act or omission in the discharge of his duties and loss should 
result therefrom, the Bank might recoup such-loss and pay the 
balance. It was therefore received by the Bank on a specific 
understanding to be applied by the Bank for a specific purpose. 
This case therefore will certainly come within the principle 
stated by me, namely, that when money is handed to another 
person who acceptsit fora purpose declared, there willbe a trust 
in respect thereof. The words ‘security deposit’ connote that 
the money does not belong to the banker as in the case of an 
ordinary deposit but is money belonging fo the depositor. (Vide 
the observations of Richardson, J., in In re AMtance Bank of 





1. (1848) 2 H.L.C. 2: 9 E.R. 1002. 
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Sina, Lid.1) The employee is thus the beneficiary and the Bank 
is the trustee. The fact that in a certain contingency the Bank 
might have recourse to the deposit does not confer any beneficial 
interest therein in the Bank nor make the Bank a beneficiary as 
contended by Mr. Bhashyam. The question therefore arises 
whether the provision for payment of interest in the receipt 
given by the Bank alters the relationship to one of debtor and 
creditor and converts the money which was advanced for a 
specific purpose into a mere loan. It seems to me that a provi- 
sion authorising the trustee to retain trust money with him and 
pay interest ought not to be made the foundation of a decision 
on the question whether a certain transaction is a loan or a 
trust. The proper approach should be to determine whether on 
an interpretation of a document, if there is one, or from certain 
proved or admitted acts and circumstances, a trust is established 
or necessarily arises. If so, a provision for the payment of 
interest by the trustee does not destroy the character of trust 
but if on such an interpretation it is not possible to find with 
definite certainty the nature of the transaction, the provision for 
payment of interest may be taken into account in arriving at a 
decision. It is unsafe 10 negative a trust from the fact that 
interest is stipulated to be paid on the money received. The 
reasoning on which the trust is negatived, if I may say so with 
respect to some of the learned Judges,.is not sound. The said 
reasoning inay be best expressed in the language of one of the 
learned Judges, Munro, J., who dealt with the question in The 
Oficial Assignee v. Krishnaswams Naidu’, thus : 

“The matter is made still clearer by the fact that the Bank was to pay 
interest at 5 per cent. per annum on the money deposited. This it would 
certainly never have agreed to do unless it was to be allowed to use the 
money and make as much profit as it could. But if the Bank held the money 
as trust-money, it could not have lawfully used the money for its own benefit. 
S. 51 of the Indian Trusts Act prohibits a trustee from dealing with trust 
property for his own profit.” 

According to this view, if the trustee is allowed to use the 
trust money for his own benefit, it is inconsistent with the 
notion of trust. No doubt, it is an inflexible rule of equity 
that a person in a fiduciary position is not entitled to make a 
profit but the rule is subject tothe qualification ‘unless otherwise 
expressly provided’—vide the statement of ihe rule by Lord 





1. (1924) 28 C.W.N. 721 at 729. 2. (1909) L-L.R. 33 Mad. 154. 
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Herschell in Bray v. Fordi. In re Sykes? is. a good illustra- 
tion of the principle that though a trustee may not make a 
profit out of the trust he may be allowed to do so byaprovision 
in the instrument of trust. S. 51 of the Trusts Act enacts the 
same rule and the use of the word ‘may’ is significant. It 
connotes that the rule can be abrogated by the author of the 
trust permitting the trustee to make a profit for himself. The 
true principle as enunciated by Lord Herschell and as laid down 
in S. 51 of the Indian Trusts Act was not kept in view in the 
cases which refused to recognise the trust on the ground that 
the trustee was allowed to make use of the trust moneys. I may 
usefully refer in this connection to the case of Gee v. Liddells, 
which was followed in In re ANiance Bank of Simla, Lid.4 and 
In re Fasalbhat Mills, Ltd.5, as an illustration of both the positions 
which I have outlined above, namely, (1) where a trust is 
complete, provision for payment of interest by the trustee would 
not make the trustee a debtor; and (2) from the fact of pay- 
ment of interest alone the relationship of trustee and cestus que 
trust should not be negatived. The following observations of 
Sir John Romilly in the said case are instructive :— 

. “TT bave therefore only to consider whether, in this case, the relation of 
trustee and cestwi que irust exists. In the first place Stephen Gee, by his will, 
leaves £2,000 of which the interest is to be paid to his daughter for her life, 
and after her death to her children equally. The testator also says to his only 
son and executor, ‘You may invest this or not, as you please but if you retain 
it you must pay interest for it at 4 percent.” Could Joseph Gee, after proving 
his father’s will and taking posseasion of his assets, amply sufficient for the 
payment of the legacy, say that he was not a trustee of that £2,000? That 
would he impossible. The trust is expressly declared by the will. He is 
told that he need not invest it, but may retain it in his own hands as trustee. 
I am of opinion that the relation of trustee and cestus que trust was completed, 
and the son was strictly and properly a trustee of that sum of money, 
although it had not been separated from the estate; because the will of the 
testator allowed the executor to retain the £2,000 in his hands at interest, and 
to constitute himself a trustee of that sum without separating it from the 
mass of the property.” 

The question therefore is, was the relationship of a trustee 
and a cestus que trust constituted in respect of the sum of money 
entrusted to a person apart from the question of any payment 
of interest by him? Therefore the fact that the deposit receipt 
allows payment of interest which would imply the Bank being 





1. (1896) A.C. 44 at 51. 2 (1909) 2 Ch. 241. 
3. (1866) 35 Beav. 621: 55 E.R. 1038. 
4. (1924) 28 C.W.N. 721 at 729. 
5, (1936) 38 Bom.L.R. 541. 
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permitted to use the moneys does not render the relation between 
the Bank and the employee any the less a relation of trustee 
and cestui que trusi. It was open to the Bank to have kept the 
money separate without mixing it with the assets of the Bank 
but that such deposits stand on a different footing is evidenced 
by the fact that a separate account was kept for them. If the 
matier was governed by the provisions of the Indian Companies 
Actas amended by Act XXII of 1936 there can beno doubt about 
the answer to this case. The answer is that the moneys held in 
security deposit were held in trust by the Bank. S.282-B (1) is 
decisive of the matter. There is a statutory prohibition against 
the utilisation of any portion of the moneys except for purposes 
agreed to in the contraci of service. In my opinion the section 
only declares the correct legal position of the Bank in regard 
to those moneys, namely, that they cannot be considered as mere 
deposits with a banker and do not form part ofthe assets of the 
Bank. But the provisions of that section cannot apply to the 
present case because so far asthis matter is concerned the Bank is 
governed by the provisions of the Travancore Regulations where 
there is no provision corresponding to S. 282-B (1). My 
learned brother Gentle, J., in a similar case, namely, in In the 
matter of The Hindustan Commercial Bank}, in a well-consider- 
ed judgment, if I may say so with respect, took the correct 
view, namely, that the moneys paid by way of security deposit 
in respect of the employees’ faithful service were trust moneys 
but the learned Judge felt himself compelled to decide otherwise 
in a later case (Application No. 1883 of 1937 in O. P. No. 23 
of 1937) in view of the decision of a Division Bench (Beasley, 
C.J. and Cornish, J.) in O.S.A. No. 56 of 1931 decided on 
8th April, 1932. Gentle, J., in the course of the judgment 
remarked thus: 

“Tn my view, the facts in that decision of a Bench of this Court are 
indistinguishable from the facts before me.” 

Then he referred to the following observations of the 
learned Chief Justice: 

“Tt seems to us to be that the appellant agreed with the company that 
they should receive the Rs. 1,000 and hold that same peying interest at 5 per 
cent. for its use, the money being repayable, if not forfeited, for losses occa- 
sioned through the appellant’s default, upon his ceasing to be the cashier of 


the company. That being so, it seems to me that there was no trust here at 
all.” 





1, AIR. 1938 Mad. 651: 1938 M.W.N. 7. 
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The decision in O.S.A. No. 56 of 1931 confirmed the 
decision of Madhavan Nair, J., in Venkatasami Achari v. The 
Madras Publicity Co.1 It therefore becomes necessary to 
examine closely the facts and reasoning on which the decision 
rests and see if itis a compelling authority. When the matter 
was first heard by me, I felt like my learned brother Gentle, J., 
that sitting as a single Judge I should not ignore the decision of 
a Bench whatever my personal view of the matter may be; but 
on a close examination of the case and the reasoning of the 
learned Judges in view of later pronouncements on the subject 
and particularly of those of the very same learned Judges I 
have come to the conclusion that though the facts of that case 
may or may not have justified that decision it cannot be treated 
as a binding authority on the facts of this particular case or as 
laying down a general proposition of law which should govern 
cases of this description. So far as the facts are concerned, the 
learned Chief Justice says that he had to deal with the case upon 
very meagre information. The petitioner in that case was em- 
ployed in the company as a cashier in 1925 and he deposited a 
sum of Rs. 1,000 as security for the office and the same carried 
a nominal interest of 5 percent. per annum. Whether any 
receipt was given in that case as in this case is not clear from 
the judgment. After a few days’ employment as cashier he 
became a purchasing clerk of the company, an office which 
required no security. He appears to have sued the company and 
obtained a decree against it for the return of the deposit money 
in 1928 but before he could recover it the company was com- 
pulsorily wound up in 1929. On that state of facts both the 
decision of the learned Judge and that of the division bench 
rested. It does not appear from the facts whether a separate 
account was opened and whether the deposit receipt stated that 
it was subject to any rules and regulations of the company. 
The learned Judge Madhavan Nair, J., purported to follow a 
decision of the Bombay High Court reported in Malvankar v. 
Credit Bank of India, Lid.? and a decision of the Allahabad 
High Court reported in In the matter of Annapurna Co., Lid.s 
and incidentally referred to with approval the case in Nagappa 
Chettiar v. Official Assignee, Madrass, This is what the learned 





1. (1938) M.W.N. 1347. 2. (1914) 16 Bom. L.R. 733, 
3. (1925) 93 I.C. 93: 24 A L.J. 347. 4. (1930) 60 M.L J. 355. 
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Judge says: 

“ It may be noticed that in the present case the initial deposit after the 
transfer of the applicant from the cashier’s post to that of a purchasing clerk 
remained in the hands of the company not as security but only as an advance 
made by him to the company purely for earning interest.” 

On this finding of fact both the learned Judge’s decision 
and that of the division bench are perfectly justified and‘are not 
authorities on the question which I am now called upon to 
decide in this case. The observations of the learned Judges in 
regard to the present question must only be treated as obiter 
though they are entitled to great weight. The learned Judge 
(Madhavan Nair, J.) after that finding goes on to observe 
thus: 

“ Even if the amount is to be treated as a security according to the 
Bombay decision it is clear the applicant’s position is only that of an ordi- 
nary creditor of the company.” 

The Bombay case referred to by the learned Judge is 
Malvankar v. Credit Bank of India, Lid.1 The facts of that 
case arethese: A certain employee at the time of his employ- 
ment was called upon to give a security of Rs. 5,000 cash 
to be deposited with the Bank. The amount of Rs. 4,500 out 
of Rs. 5,000 was credited to the security deposit account and 
bore interest at 6 per cent. per annum. A receipt was given to 
this effect: 


“Received ..... Rs. 4,500 only asa security deposit subject to the 
service regulations of this Bank bearing interest at the rate of 6 per cent. per 
annum.” ‘ 


In the liquidation proceedings, the employee put forward 
his claim to Rs. 4,500 in priority to the creditors of the Bank 
on the ground that the Bank held the moneys in the nature of 
atrust. Macleod, J., negatived his claim. As this decision 
was confirmed by the division bench consisting of Scott, C. J., 
and Davar, J., and followed by the Bombay High Court con- 
sistently up to now, I shall quote im extenso the’ reasoning on 
which that judgment was based. Macleod, J., observes thus :— 

“ Mr. Jinnah argued that the Rs. 4,500 was paid to the Bank to be held 
by them upon trust, that his client was entitled to follow the trust fund in 
the hands of the Bank, and that, if the Bank had mixed the trust-money with 
its own monies, whatever moneys were found with the Bank at the date of 
liquidation up to Rs. 4,500 must be considered as trust-money. That argu- 
ment, I think, is perfectly sound. If Malvankar had given Rs. 4,500 to the 
Bank to be held by the Bank during the period of his employment as security 
for his honesty and fidelity the Bank would have been bound to keep that 
sum separate and if they mixed it with their own monies he would be entitled 
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to recover it out of the cash balance of the Bank at the termination of his 
employment. But unfortunately for him this was not the arrangement he 
made with the Bank. He agreed in effect that the Bank should treat his 
Rs. 4,500 in the same way as money deposited by a customer. He was to 
receive interest on it at six per cent. as long as he remained in the employ- 
ment in the Bank. If that ceased he would be entitled to recover the princi- 
pal with interest to date, provided that the Bank had no claim against him 
in respect of defalcation or otherwise. The Bank was entitled to invest the 
money in any way they pleased as no stipulation was made regarding the 
method of investment .... As the case stands I can see no difference be- 
tween him and an ordinary depositor except that the deposit was not fora 
fixed period bnt for the time be remained in the employment of the Bank.” 


Scott, C. J., delivered a very short judgment and he 
summed up his conclusion thus: 


“ If the money has, with the consent of the giver of the security, been 
received by the Bank and mixed with its funds in consideration of an agree- 
ment to pay interest on it, the Bank is only a debtor and not a trustee.” 


It will be seen from the observations of Macleod, J., that 
he accepted the argument of Mr. Jinnah as sound, namely, that 
if the employee had given the money to the Bank to be 
held by them during the period of his employment as security 
for his honesty and fidelity, it would be trust-money but he 
took a different view because of the arrangement that the 
Bank should pay interest, and this was in effect according to the 
learned Judge that the Bank should treat it in the same way as 
money deposited by a customer. Of course the fallacy, if I may 
say so with respect, lies in not noticing the principle that the 
character of a completed trust is not destroyed by the trustee 
being permitted to use the trust fund and pay interest thereon, 
a position which was recognised by Gee v. Liddell! and laid 
down so far as India is concerned by the decision of the Privy 
Council in Official Assignee of Madras v. Krishnaji Bhatt. The 
decision also fails to notice that the payment of interest is not 
necessarily incompatible with the notion ofatrust. Itis unneces- 
sary for me to notice the other decisions of the Bombay High 
Court, for example, Official Assignee, Bombay v. Moulvi Abdul 
Hayee3, National Petroleum Co., Lid. v. Popatlal Muljis and In 
re Manekji Petit Manufacturing Co.5, because the reason given 
in those cases was the same given by Macleod,J., and Scott, C.]., 
though Kanya, J., took a different view in In re Fasalbhai Malls, 
Lid.6, already referred to. The decision of the Allahabad 


1. (1866) 35 Beay. 621: 55 E.R. 1038. 
2. (1933) 65 M.L.J. 1: L.R. 60 I.A, 203: LL.R. 56 Mad. 570 (P.C.). 
3. (1933) I.L.R. 58 Bom. 67. 4. (1936) I.L-R. 60 Bom. 954. 
5. (1931) 34 Bom. L.R. 728. 6. (1936) 38 Bom. L.R. 541. 
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High Court in In the matter of Annapurna Co., Lid.1, does not 
throw much light on the question. In that case T’s son was 
employed on T furnishing a security of Rs. 10,000 and the 
money was to be repaid after the expiry of the term of appoint- 
ment or as soon as the appointment terminated. With a part 
of this money, namely, Rs. 3,500, a flour mill was purchased. 
On the company going into liquidation, T claimed preference 
over all the creditors in respect of the sum of Rs. 3,500 on the 
ground that it was a charge over the mill. The charge was 
negatived. With regard to the preferential claim this is all that 
appears in the judgment: 

“As to preferential claim, he is as much in the position of a creditor as 
anybody else.” 

It may be noticed that no preferential claim was made in 
respect of the balance of Rs. 6,500 and no argument was based 
on the question of trust. This decision was followed by 
Harries, J., in a recent case, Maheshwari Bros. v. Official 
Liquidators, Indra Sugar Works?. There is no discussion of 
the matter and the learned Judge follows the above cases and 
also the decisions of the Bombay High Court in Malvankar 
v. Credit Bank of India, Lid.8 and In re Manekyjs Petit Manu- 
facturing Co. The learned Judge also notices the decision of 
Gentle, J., in Inthe matter of The Hindustan Commercial Banks 
and remarks thus -— 

“There is one very important distinction of fact between this Madras 
case and the present case. In the Madras case the sum of money handed to 
the Bank by way of security deposit was placed to a special account in the 
Bank, that is, was placed in a fixed deposit account in the name of the em- 
ployee who deposited such sums. Inthe present case the receipt which is 
before me shows that the company merely acknowledged the receipt of 
Rs. 50,000 from the applicants and did not deposit it in any account in the 
name of the applicants.” 

The view of the learned Judge therefore is that if the de- 
posit were treated differently from an ordinary deposit paid in 
current account or fixed deposit, he would have decided th 
other way. But of course the learned Judge winds up b 
saying that 

“even if this distinction of fact is not of importance, I am unable to fol- 
low the view expressed by the Madras High Court and I am bound to follow 


the Bench decision of this Court which is binding upon me as a single 
judge.” 





1. (1925) 93 I.C. 93: 24 A.L.J. 347. 2. A.LR. 1938 All, 574 at 576. 
3. (1914) 16 Bom. L.R. 733. 4. (1931) 34 Bom. L.R. 728. 
5, ALR. 1938 Mad. 651: 1938 M.W.N, 7. 
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Therefore the learned Judge felt himself compelled to decide 
in the way he did. It willbe seen from the decision of Beasley, 
C.J., in O.S.A, No. 56 of 1931 that the learned Chief Justice 
lays stress on the fact that the company was allowed to use the 
money paying interest at 5 per cent. It is unnecessary for me 
again to say that this view is not sound but the learned Judge 
sitting with Madhavan Nair, J., has not taken the same view in 
a later case, Veerappa Chetty v. Official Assignee, Madras. 
In that case the learned Judge was considering whether a 
certain transaction was a trust or not. In that connection he 
had to consider the decision in Official Assignee of Madras 
v. Krishnaji Bhail, which was later confirmed by the Privy 
Council in Oficial Assignee; Madras v. Krishnaji Bhat8. The 
facts in that case were as follows. The plaintiff’s father de- 
posited a sum of Rs. 10,000 in the name of his minor son 
Krishnaji with Tawker & Sons, the terms being that the defen- 
dant should invest the said sum in their firm or in any other 
firm as the Tawker & Sons might deem fit and pay interest at 
9 per cent. per annum and pay the principal to the plaintiff when 
Krishnaji Bhat attained 21 years. The letter was to the follow- 
ing effect: 

"It is my request that you should invest in your firm Rs. 10,000 in the 
name of my minor son T.S, Krishnaji Bhat, and pay him the interest accruing 
thereon. .. . Until my said son becomes 21 years of age, you need not hand 
over the principal to him, only the interest you can be paying to my 
family.” 

A few days later Tawker’ & Sons gave a receipt to the 
plaintiff’s father in these terms: 

“Received from Mr. T, Sivasankar Bhat the sum of Rs. 10,000 only 
through Mr. T. Sadasiva Tawker as fixed deposit in the name of his minor 
son T. Krishnaji Bhat as per instructions contained in Mr. Sivasankar Bhata 
letter dated 5th instant, carrying interest at 9 per cent. per annum.” 

Four years later the plaintiff instituted a suit against 
Tawker & Sons alleging that they were then involved in 
financial difficulties and were likely to be adjudged insolvents. 
While the suit was pending, Tawker & Sons were adjudged 
insolvents. The plaintiff claimed the amount on the ground that 
it was a trust fund and he had a preferential claim over the 
assets of Tawker & Sons. Kumaraswami Sastri, J., who tried 





1. AIR 1935 Mad. 686. 2 (1929) 59 M L.J. 718. 
3. (1933) 65 M.L.J, 1: L.R. 60 I.A. 203: LL.R. 56 Mad. 570(P.C.). 
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the suit observed thus in Krishnajt Bhai v. Sadaswa 
Tawker1: 

“The main question is whether the plaintiff is entitled to any preferential 
claim as regards the Rs. 10,000. There is no dispute that the firm of Tawker 
& Sons were trustees in respect of Rs. 10,000 deposited by the plaintiffs 
father with them in trust for his minor son the plaintiff to be paid on the 
plaintiff attaining majority.” 

Having observed thus, he proceeded to deal with the other 
contentions in the case. At page 875, he remarked thus :— 


“The contention of Mr. Venkatarama Aiyar.....is twofold. Inthe 
first place what he says is this. In the present case, as Tawker & Sons 
were allowed to use the money, there is no trust; the trust is destroyed and 
all that the plaintiff is entitled to is to treat himself as a creditor of Tawker 
& Sons.” 

After dealing with the authorities bearing on this conten- 
tion the learned Judge expressed himself thus: 


‘Tf the author of the trust deed agrees that the trustee can use the money 
for his own benefit there seems to me to be no reason for saying that the 
trust goes and that it cannot be trust property in any sense of the term be- 
cause of this liberty given to the trustee. No authority has been cited for 
so broad a proposition and I am not prepared to hold that the mere fact that 
Tawker & Sons in this case had power to deal with the property for their 
own purpose provided they paid interest destroys the character of the trust 
fund in their hands.” 


In appeal this decision was confirmed by Reilly, J. and 
Cornish, J. Their decision is reported in Official Assignee of 
Madras v. Krishnaji Bhai8. In the course of that judgment, 
Reilly, J., remarked thus at page 727: 


“The last contention of Mr. Krishnaswami Aiyar is that the subject- 
matter of this trust was only a debt due from Tawker & Sons to the plain- 
tifs father. I have indicated already that I do not think on the facts that 
represents the position correctly.” 

Cornish, J., went fully into this matter and observed 
thus :-—— 


“Tam of the same opinion. I think that the arrangement evidenced by 
Ers. A and Bwasatrust..... When was this trust created? But it has 
been argued that, notwithstanding the intention of the parties to stand 
towards one another in the relationship of trustees and beneficiary, the 
arrangement whereby the trustee» were to have the use of the trust money 
for investment in their business is so incompatible with the notion of a trust, 
that no trust can be inferred, and that the parties must be taken as standing 
in the relationship of debtor and creditor only in respect of the Rg. 10,000. 
No doubt, itis a well-established principle that a trustee is to make no profit 
out of the trust fund .... But it is open to a settlor when creating a trust to 
make it advantageous to the person appointed trustee to undertake the 
trusteeship, and to determine the purpose for which the trust fund shall be 





1. (1926) 24 L.W. 869 at 873. 2 (1929) 59 M.L.J. 718. 
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utilised. There is nothing illegal in a settlor authorising by the instrument 
of trust the trustee to invest the trust money in a business, whether the 
trustee’s own business or some other business, and providing that interest 
shall be paid for the use of the money so invested.” 


It will be seen from these remarks that Cornish, J., fully 
realises the principle laid down in Gee v. Liddell!. The learned 
Judge in effect says that there is nothing so incompatible with 
the notion of a trust by reason of the fact that the trustees 
were to have the use of the trust money. The learned Judge 
also thinks that if a trustee is authorised to invest trust money 
in a business of his own the character of the trust is not 
destroyed. In effect the learned Judge goes back upon the view 
he expressed while sitting with Beasley, C.J., in O.S. A. No. 56 
of 1931. Beasley, C. J., after referring to the facts of the 
decision in Krishnajt Bhat’s case as stated by Reilly and Cornish, 
JJ., agrees with the conclusion arrived at by the learned Judges 
in that case (vide Veerappa Chetty v.O ficial Assignee, Madras). 
And ai page 691 he repeats the remarks of Cornish, J. and then 
concludes thus :— 

“The defendants there contended that their liability was only the liability 
of debtor to creditor and that the doctrine of tracing did not apply. This 
contention was directly negatived by the appellate Court.” 

In effect therefore the learned Judge did not adhere to the 
view which he indicated in O.S.A. No. 56 of 1931, namely, that 
the use of the trust money by the trustee is incompatible with 
the notion of a trust. Ina recent decision reported in Offictal 
Assignee, Madras v. Muthayee Achi8, Madhavan Nair, J., 
sitting with Pandrang Row, J., also took a view different from 
what he did in the application from which the O.S. Appeal arose. 
In that case the plaintiff was married to the first defendant. 
Defendants 2 and 3 were the Official Assignees uf Rangoon and 
Madras representing the firm of T. Ar. A. Rm. which was 
adjudicated insoivent. The said firm belonged to the first 
defendant’s family and was carried on by the first defendant’s 
father Ramanathan Chettiar. The plaintiff sued to recover a 
large sum of Rs. 79,000 and odd on the ground that it was a sum 
held in trust by the firm. One of the questions was whether 
the money was held in trust or whether the relationship of the 
firm to her was that of mere debtor and creditor. The facts 





1L (1866) 35 Beav. 621: 55 ER. 1038. 
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accepted by the learned Judge were as follows, ° 


“The moneys ‘in the form .of hundis are given at the time of the marriage 
by the bride’s parent’s family idto the hands of the father-in-law of the bride 
for investment in basiness, for the benefit of the bride and the children that 
may be born to her after the marriage. These amounts are to be invested in 
the money-lending business of the bride-groom’s family, if that family has 
such a business or in some other business, When the moneys are received the 
person who receives it, the bride-groom’s father or the senior male member 
-of his family, knows the purpose for which the amounts have been given to 
him and what he is expected to do with them. He receives them on the 
understanding that heis to invest them in business and allow them to aceti- 
mulate by accretions of interest. It was for the purpose just mentioned and 
for this purpose alone that the hundies were handed over by the plaintiff's 
grandfather and father to the first defendant’s father.” 

After stating those facts, the learned Judge n 
thus :— : 

. "In these circumstances we have no doubt that the hundi amounts 
Teceived by the first defendant’s father must be viewed as constituting a trust 
fund iu favour of the plaintiff to be held by the first defendant’s father as a 
trustee for her benefit and the relationship between her and the first defen- 
-dant’s father with respect to these amounts must be-held to be that of. cestui 
que trust and trustee.” 


The learned Judge took this view in spite of the fact that 
the first defendant’s father was allowed to use the money in his 
own business and make a profit out of it and he had to pay 
ioterest thereon. The learned Judge also discusses the view laid 
down in Nagappa Chettiar v. Official Assignee, Madras,] namély, 
where a trustee is authorised ‘by the terms of the trust to invest 
the trust money in his own business and directed to pay interest 
thereon, it ceases to be trust property and holds that this view 
is overruled by the decision of the Privy Council in Official 
Assignee of Madras v. Krishnaji Bhata. The learned Judge 
further observes that the decision’ in Oficial Assignee of 
Madras v. Krishnaswami Natdus, must also be deemed to have 
been overruled. It is therefore clear that the learned Judge 
did not adhere to the view which was the foundation of the 
‘decision in Malvankar v. Credit Bank of India, Ltd.4, which 
he followed in Application No. 1883 of 1937 in O.P. No. 23 of 
1937. Thus all the learned Judges, Beasley, C.J., Madhavan 
Nair, J. and Cornish J., have gone back upon the observations 
made ‘by them in the case out of which O.S.A. No. 56 of 1931 
arose. Further as I have pointed out, the facts of the case on 
Si a es a a 
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which the decision rested as stated by Madhavan Nair, J., were 
different. It is no doubt true that the decision of the Privy 
Council in Official Assignee of Madras v. Krishnaji Bhat, 
proceeds on the footing that a trust was admitted but the 
learned Judges who dealt with the case in the High Court 
inferred a trust, apart from the admission. The said case is an 
authority for the position that a trustee can be allowed to use 
trust moneys and make a profit for himself paying interest to 
the beneficiaries, if authorised by the author of the trust. It 
ig also an authority for the position that the character of a 
trust fund is not destroyed by allowing the trustee to utilise 
such moneys in his own business. In the circumstances I do not 
feel that the judgment in O.S.A. No. 56 of 1931 is a binding 
authority on me and the observations therein on the question 
before me are only obiter. Before my learned brother Gentle, 
J. the judgment of Madhavan Nair, J., was not referred to nor 
was my learned brother referred to the decisions embodying 
their later view. Therefore on principle I am of the opinion 
that the amounts received by the Bank as security from the em- 
ployees were held by the Bank in trust for the employees and. 
they did not form part of the assets of the Bank divisible 
among its creditors. I therefore direct that the sum of 
Rs. 10,000 and interest thereon up to the date of winding 
up be paid by the Official Liquidators to the applicant A.M. 
Gopalakrishnan and also a sum of Rs. 500 with interest up to 
the date of winding up to Venkatarangam but these amounts, 
shall not be disbursed by the Official Liquidators until the 
expiry of six weeks from this date. 


So far as costs are concerned, in Application No. 2065 of 
1938, I direct a sum of Rs. 250 to be paid to the Official 
Liquidators and Rs. 250 to Messrs. S. Parthasarathy and V.K. 
Tiruvenkatachari and Rs. 350 to be paid to Mr. Bhashyam 
Aiyangar. In Application No. 2162 of 1938, Mr. K. N. Visva-- 
nathan will have Rs. 150 for his costs. 


KC. i — Applications allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
Sarvabhotla Thotapalle Chendi- 


‘kamba .. Appellant* (1st Defendant) 
v. 


Kanala Indrakanti Viswanatha- 


mayya and others .. Respondenis (Piaintif and: 


Defendanis 3 and 4). 


Evidence Act (I of 1872)—Suit by presumptive reversioner to declare d 
sale by widow as not binding on reversion—Statement by plaintif reversioner 
in a prior suit as legatee—If admissible in the later sust as reversioner— 
Statement in prior suit by undow's mother-tn-law—Admissible under S. 32 (5) 
of the Evidence Act. 

One K died leaving a widow V (first defendant). K was the adopted son 
of one S. In a suit brought by V against S, the said S made a statement to 
the effect that K was understood to have taken a boy N, “son of L, whoisa 
gait and a cousin brother” of K in adoption. Pending the suit S died and the 
present plaintiff was brought on record as legal representative as a legatee 
under a will of S. In thatsuit he adopted the contentions of S. Later the 
present suit was brought by the plaintiff as reversioner against V for a 
declaration that a sale-deed executed on her behalf by her father was not 
binding on him The plaintiff was an heir only as a bandhu. On the question 
whether there were nearer reversioners or not, the question was raised as to 
whether the statement of this plaintiff in the prior suit adopting the state- 
ment of S that there was a gnats L was admissible in this suit. 

Held, that the statement by this plaintiff was then made as a legatee and 
that statement will not be admissible in this suit as a presumptive reversioner ; 
but the statement of S will be admissible under S 32 (5) of the Evidence 
Act, as S was a person having special means of knowledge within the 
meaning of S. 32 (5) and it was made ante item motam so far as L's 
relationship was concerned. 


Case-law discussed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Kurnool in A. S. No. 6 of 1933 preferred against the 
decree of the Court of the District Munsif of Kurnool in O. S. 
No. 389 of 1927. 
`” V.Govindarajachariand B. Lakshminarayana for Appellant. 

S. V. Venugopalachari and P. C. Parthasaraihy Aiyangar 
for Respondents. 

The Court made the following 

OrDER.—This second appeal arises out of a suit for a 
declaration that the sale-deed, Ex. XI dated 25th March, 1926, 
executed by the second defendant as the agent of his daughter 
the first defendant, the widow of one Krishnayya deceased, in 
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favour of the third defendant is not binding on the ‘plaintiff 
and the fourth defendant after the lifetime of the first defendant. 
The plaintiff and the fourth defendant claim to be the next 
reversioners to the estate of the said Krishnayya on the death 
of the first defendant and their case is that the sale wasnot for a 
purpose binding on the estate. The main defence is that the 
husband of the first defendant left a will in and by which he 
bequeathed all his property absolutely to the first defendant. It 
was also pleaded that the plaintiff and the fourth defendant are 
not the next reversioners and that the suit is not maintainable, 
and in any-event, the’sale was supported by necessity. Both the 
Courts concurrently found against the contetitions of the defen- 
dants on all their pleas and-gave a decree in favour of the 
plaintiff as prayed for. The first defendant has preferred 
this appeal. ' i 


Mr. Govindarajachari on her behalf has urged three 
contentions before me. The first contention relates to issue 1 
(a) in the case, namely, whether the will set up by the first 
defendant is true and did it confer an absolute estate in the suit 
property on the first defendant? Both the Courts below have 
found that the will is not genuine. Mr. Govindarajachari attacks 
this finding on the ground that both the Courts improperly 
refused to admit the deposition of certain witnesses, who are 
dead, taken in ‘a prior litigation to which the plaintiff and the 
first defendant were ‘parties. The said litigation related to a 
suit filed by the first defendant for recovery of possession of 
certain properties belonging to her husband from her mother- 
in-law, Subbamma ignoring a certain arrangement which was 
come.to between the first defendant’s adoptive father and the 
natural father of her husband ‘in and by which Subbamma was 
given certain properties absolutely. In the plaint filed in that 
litigation the plaintiff also. relied upon a will left by her husband 
and the genuineness of it was traversed by the said Subbamma. 
As many as 36 issues were raised in the case and, there was no 
issue regarding the genuineness of the will in question because 
it was not necessary to put that matter in issue in the said suit. 
Nevertheless some -witnesses were examined on commission in 
regard to it. : What is now complained of is that the lower 
Courts have declined to admit the’ evidence of certain witnesses 
who are no more. It appears that before the learned District 
Munsif the said evidence was tendered buthe declined ta receive 
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it. It does not appear that this matter was pressed in appeal 
before the learned Subordinate Judge. Mr. Govindarajachari 
urged this contention before me as a question of law on the 
ground. that the evidence should have been admitted under 
S. 33 of the Evidence Act. Apart from the question whether 
it is open to Mr. Govindarajachari to advance the contention in 
view of the same not having been pressed on behalf of his client 
in the lower appellate Court, it seems to me that the said 
evidence was.quite properly rejected by the learned District 
Munsif. Under S. 33 of the Evidence Act, before a certain 
evidence given by a witness in a judicial proceeding can be 
admitted in a subsequent judicial proceeding, it must be established 
that the questions in issue were substantially the same in the 
first as in the second proceeding. I quite realise that no specific 
issue need have been raised regarding any particular matter in 
issue between the parties but the matter must have been in issue 
between them and from the course of the litigation in the prior 
suit it is clear that the question of genuineness was not one of 
the questions in issue. I therefore overrule the contention of 
Mr. Govindarajachari. ` 


The next contention raised is as regards the question of 
legal necessity for the sale evidenced by Ex. XI. The sale was 
for a consideration of Rs. 2,500. The purpose recited is for 
discharging the debts contracted by the first defendant and for 
meeting certain High Court charges. Both the lower Courts have 
concurrently found that there was no necessity for making this 
alienation because the first defendant had ample funds in her 
hands or at any rate there was no pressure on the estate 
compelling her to sell ihe property. I have heard Mr. Govinda- 
rajachari at length on this matter, having regard to the fact 
that the learned Subordinate Judge choseto write a summary and 
not a very clear judgment on the matter. On the date of sale 
only Rs. 1,000 cash was paid and for the balance a promissory 
note for Rs. 1,500 was executed not in favour of the first 
defendant but in favour of the second defendant by a brother- 
in-law of the vendee and the amount thereunder is alleged to 
have been paid three or four months later. It is not proved 
that any of the creditors were making demands or ‘threatening 
suits ‘and therefore the first defendant was obliged to sell the 
property.’ So far as the maintenance of the widow was con- 
cerned, the properties were yielding a decent income, and it is 
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in evidence that the widow realised a large sum’ of over 
Rs. 5,000 within six months of the date of the sale. The 
vendee has not gone into the witness-box to prove the circum- 
stances attending the sale. The evidence of D.W. 10 is not 
very satisfactory and D.W. 12, who is supposed to have nego- 
tiated the transaction of sale, does not give any useful evidence 
because, according to him, the vendee relied upon the will 
alleged to have been left by the husband of the first defendant 
and he did not therefore choose to enquire into the truth or 
otherwise of the indebtedness of the estate. 1 think it unneces- 
sary to go into the evidence regarding this transaction in detail 
as I am convinced that the concurrent finding of both the Courts 
on this point is not wrong. 


The last contention urged by Mr. Govindarajachari is that 
it has not been proved that the plaintiff and the fourth defen- 
dant are the next reversioners and the finding of the Courts 
below on this point is wrong because both the Courts have not 
given sufficient weight to the admission made by the plaintiff in 
the prior litigation to which the plaintiff was a party. In that 
litigation the plaintiff was not impleaded as a party to the suit 
when it was filed. The main contest was by Subbamma. 
Among other pleas she set up a plea that the husband of the 
first defendant adopted a boy called Thotapalli Narasimhayya 
the son of an alleged gnati of the plaintiff’s husband and by 
reason of the said adoption the plaintiff could not recover the 
property in suit. The averment is thus made in paragraph 17 
of her written statement :— 


“The plaintiff's husband having been suffering from illness for jius 8 
months prior to his death, taking medicine at Kurnool at Giddaloor at 
Mopoor and Minagallu Villages, Nellore District and he was not cured of 
that illness. Itis learnt that the plaintiffs husband, fearing that he may not 
survive, took in adoption, a boy by the name of Thotapalli Lakshminara- 
sayya resident of Rekkalvaripalle, Cuddappah District, who isa gnati and a 
cousin brother of the plaiatif’s husband and that he executed a will in his 
favour.” 


It willbe seen from this that Thotapalli Lakshminara- 
Sayya is described as a gnati and cousin brother of the plaintiffs 
husband. Subbamma died pending the suit. The plaintiff was 
brought on record as her legal representative and he filed a 
written statement adopting the written statement of the said 
Subbamma. Paragraph 2 of the said written statement is to 
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the following effect: 


“The first defendant has already filed a -written statement in this anit. 
As the first defendant is acquainted with all the facts therein, this defendant 
also accepts all the contentions in the statement filed by her.” 


It will be seen from this that the plaintiff relied’ on the 
knowledge of Subbamma and therefore adapted her contentions 
as his own. What Mr. Govindarajachari contends is that the 
first defendant in effect admitted that Thotapalli Lakshminara- 
sayya was a gnati of the deceased; this admission mist be taken 
as true unless rebutted by satisfactory evidence and he relies on 
the well-known decision in Slatterie v. Pooley!, adopted by the 
Privy Council in Chandra Kunwar v. Chaudhri Narpat Singhs. 
Mr. Govindarajachari argues that this principle was not kept in 
view by both the Courts below and they wrongly threw the onus 
of establishing that there were no nearer heirs on the first defen- 
dant and were content to rely merely on the statement made by 
the plaintiff in his deposition that the admission made in the 
prior litigation was false and made for the purpose of the said 
litigation. The question is how far this contention is tenable 
and what effect I should give to it. When a suit is brought by 
a, person alleging to be the next reversioner either fora decla- 
ration that a certain alienation is not binding on the estate or 
for recovery of possession consequent on such declaration c= zhe 
~widow’s death, the onus of, proving that he is the next rever- 
sioner is on the plaintiff. The correct rule, if I may say so with 
respect, is thus laid down by Mr. Seshagiri Aiyar, J., in Rama 
Row v. Kuitiya Goundan3: - l 

“Tt is no doubt incumbent on a plaintiff seeking to succeed to property 
-as a reversioner, to establish affirmatively the particular relationship which 
he puts forward. He is also bound to satisfy the Court that to the best of 
‘his knowledge there are no nearer heirs. He cannot be expected to do any- 
thing more.” 
In that case the plaintiff dani as reversioner to the estate 
of one Venkataramana Aiyar. The Subordinate Judge dismissed 
the suit on the ground that on the admissjon of the plaintiffs 
witnesses in that case one Ranga Aiyar and others were dayadis 
of the deceased Venkataramana Aiyar and they were alive and 
therefore the plaintiff did not satisfy the requisite burden of 
proof. This decision was reversed by the High Court relying 





1. (1840) 6 M, & W. 664: 151 E.R. 579. 
2 (1906) 17 ML.J. 103: L.R. 34 LA. 27: LL.R. 29 All. 184 (P.C). 
3. (1916) 30 M.L.J. 514: LL.R. 40 Mad. 654 at 656. 
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on the principle above stated. The plaintiff in this case has 
stated in his deposition that there are no nearer heirs. From 
Exs. Cand C-1 it would appear there were certain agnates of the 
family in 1864 whose descendants, if alive, might be nearer 
heirs, but the plaintiff has sworn as also his second witness that 
there are no descendants of those people now alive. There is 
no evidence contra. If there was no such admission as is 
relied on nor the statement of Subbamma in the prior litigation, 
I think on the basis of the principle in Rama Row v. Kutttya 
Goundani, it would be open to both the lower Courts to accept 
the statement of the plaintiff and it would be the duty of the 
defendant to let in evidence to controvert the prima facte case 
accepted by the Court. The question is what effect should be 
given to the said admission and how far the principle in Rama 
Row v. Kuttiya Goundan1 would be affected by this? There is 
no doubt that the rule enunciated in Slatterie v. Pooley® is 
that l 
i “What a party himself admits to be true may reasonably be presumed to- 
80.’ 
It-is equally true that the party making the admission may 
give evidence to rebut this presumption and unless and until 
that is satisfactorily done the fact admitted must be taken to be 
established. No doubt this rule was enunciated with reference 
to an admission in a deed but I think the same principle will 
apply to’an admission made in a signed pleading. The rule of 
English Law in regard to admission in pleadings is accurately 
summed up in Vol. 13, Halsbury’s Laws of England, 
paragraph 757, thus: . 

' “Pleadings recorded in one cause are admissible in iea in subse- 

quent proceedings to prove the institution and subject-matter of such cause 
but are generally inadmissible even as against parties or privies as proof of 
the truth of the facts stated therein. But....... statements made in the 
course of proceedings by a party upon oath may be admissible in other 
proceedings as admissions by the party making them.” 
The rule with .reference . to a signed pleading is. stated by 
Taylor to a similar effect in paragraph 727 on his book on 
Evidence. In paragraph 821. there is no doubt a passage to this. 
effect : ie i l 


“With respect to admissions by pleading the law at present seems to be 
that statements which are contained in any pleading, though binding on the 








1. (1916) 30 M.L.J. 514: LL.R. 40 Mad. 654 at 656. 
2. (1840) 6-M. & W. 664: 151 E.R. 579. 
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party ‘making them for all the purposes of the cause, ick not to be regarded 
in any subsequent action as admissions.” 


This statement must be understood in the light of the 
context and the subject-matter with which Taylor was dealing 
in his book. Taylor was there dealing with admissions which 
are conclusive and it was with reference to this the said pro- 
position was enunciated. Therefore admissions in that passage 
mean conclusive admissions. The reference to the cases on 
which the proposition is based makes this clear. So far as the 
Indian Law is concerned, there can be no doubt that under the 
provisions of the Indian Evidence Act, an admission contained 
in a plaint or written statement, or in an affidavit or in a sworn 
deposition given by a party in a prior litigation would be 
regarded as an admission in a subsequent action though it is 
capable of rebuttal. Therefore the facts asserted by the 
plaintiff in the prior litigation must be taken to be true unless it 
is satisfactorily made out by him that they are not. But the 
question still arises whether the said admission is admissible in 
evidence as against him in this litigation. The plaintiff adopted 
the written statement of Subbamma when he was brought on 
record as the legal representative. As a legal representative 
it was not open to him to raise any contention different from 
that raised by Subbamma. Therefore the admission in the 
prior litigation by the first defendant was in the character of a 
legal representative of Subbamma as a legatee under her will. 
But the character in which he sues in this litigation is not as 
the legal representative of Subbamma but as the reversioner to 
the estate of Krishnayya. The rule of evidence which is appli- 
cable to the case is thus stated in Art. 17 by Stephen in his 
book on the Digest of the Law of Evidence :— 

“A statement made by a party toa proceeding may be an admission 
whenever it is. made, unless it is made by a person suing or sued in a 


Tepresentative character only, in which case (it seems) it must be made 
whilst the person making it sustains that character.” 


This principle -is embodied in S. 18, cL.2 of the Indian 
Evidence Act. The plaintiff did not sustain or hold a represen- 
tative- character in the prior litigation. Nevertheless if the 
plaintiff were suing for possession of the property it may be 
that his admission would be evidence against him. But he is 
suing here not only on his behalf but on behalf of all the 
reversioners, and it cannot be said that the said admission would 


bind the fourth defendant in this case who is a reversioner of 
30 
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an equal degree with the plaintiff. I am therefore of the 
opinion that if the admission of the plaintiff in his written 
statement in the prior litigation were to be construed as 
admission of the fact that Thotapalli Lakshminarasayya is a 
gnats of Krishnayya it is not admissible against him in this suit. 
But the statement of Subbamma that Thotapalli Lakshmi- 
narasayya is a gnati contained in paragraph 17 of her written 
statement in the prior litigation would be admissible evidence 
under S. 32, cl 5 of the Evidence Act. Subbamma was a 
person having special means of knowledge within the meaning 
of that clause and it was made ante litem motam as the question 
of relationship of Thotapalli Lakshminarasayya io the deceased 
Krishnayya was not in dispute in the prior litigation (vide 
Musammat Biro v. Atma Ram1). The plaintiff deposes in this 
litigation that Subbamma told him that that statement was 
false; but it is not admissible evidence. The plaintiff deposes 
tbat though Lakshminarasayya bears the same surname as the 
deceased Krishnayya the two Thotapallis are quite distinct, but 
he admits that Thotapalli Lakshminarasayya belongs to the 
same gotram as the deceased Krishnayya. It was incumbent 
upon him to have examined Thotapalli Lakshminarasayya and 
eliminated the possibility of there being any nearer reversioner 


` being alive. I think it is desirable to have the evidence of the 


said’ Thotapalli Lakshminarasayya. It is represented to me by 
Mr. Venugopalachari that the said Lakshminarasayya is 
physically disabled from appearing in Court to give evidence. 
It is therefore desirable to have him examined on commission. 

This appeal having been set down to be spoken to this oy 
the Court made the following 

OrpER.—The name of Mr. R. Narayana Rao, B.A., B.L., 
Pleader, Prodattur, has been suggested to me. I therefore issue 
a commission to him to examine Thotapalli Lakshminarasayya 
as a Court witness with liberty to the parties to examine him ‘on 
the question whether he is a gnati of the deceased Krishnayya 
and generally with reference to the second issue in the case. He 
is required to return the commission duly executed within 31st 
January, 1939. Remuneration reserved. The commission is 
required to record the questions and answers-and not merely thie 
answers? l 


caer es 


1. (1937) 1 M.L.J. 46: L.R. 64 I.A. 92: 1937 M.W.N, 424 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTiczk WADSWORTH. 
Chokka Dhanamma and another .. Appellanis* (Defendants 


1 and 3) 
v. 
The Coromandal Company, Limited, 
Cocanada and another .. Respondents (Plaintiffs). 


Carriage of Goods by Sea Act (XXVI of 1925), S. 2 and Sch., Art. IV, 
r. 2 (qg)—‘Lighter’ at anchorage—Loss of goods—Damage—Carriers’ agent 

responstble for his act—Common carriers lhable—'Lighter’ not coming within 
provisions of S, 2—Even otherwise defendants Kable for loss. 

Certain goods were loaded into a lighter which left for anchorage some 
-6 or 7 miles away from the wharf one night and returned on the following 
evening, whereupon the fourth defendant, who was the tindal, reported that 
the boat had sprung a leak and he had been obliged to jettison her cargo 
-during which process some goods had been damaged by sea water, and on 
enquiry the facts were foundto be untrue as the fourth defendant was 
-discovered to have stolen the goods orconnived at their removal stealthily 

from the boat, and the other defendants denied their liability, 

Held, that the defendants having been common carriers were liable for 
Joss which was certainly due to the fault of the agent of the carriers, namely, 
-the fourth defendant. 

The fact that the boat which carried the goods was only transporting 
‘them to another ship which alone carried them to another port would not 
bring the ‘lighter’ within the purview of S. 2 of Act XXVI of 1925. Even if 
it applied, the fact of the ‘lighter’ coming within the definition of ‘ship’ in 
-clause (q) of r. Zaf Art. IV of the Schedule to the Act, would make defen- 
-dants liable for the loss. 


Appeal against the decree of the District Court of East 
‘Godavari at Rajahmundry in Appeal Suit No. 117 of 1933 


preferred against the decree of the Court of the Subordinate 
Judge of Cocanada in O.S. No. 56 of 1931. 


V. Govindarajachari and K. V. Rangacharyulu for Appel- 
lants. 


T. Satyanarayanan and King and Partridge for Respon- 
-dents. 


The Court delivered the following 


Jupcment.—This appeal arises out of a contract for the 
carriage of goods from the wharf at Cocanada to a steamer 
lying at anchor in the roads. The facts are no longer in dis- 
pute. The first plaintiff the Coromandal Company was shipping 
agent for Messrs. Ralli Brothers and in that capacity through 





®S A. No. 5 of 1935. _ + 9th December, 1938. 
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its agent the second plaintiff, arranged for the transport of 875 
bags of castor seeds in a lighter,of which the fourth defendant 
was- the tindal, whereas the owner has now been found to be 
the second defendant, defendants 1 to 3 being members of a 
joint family. The goods were loaded into the lighter which left 
for the anchorage some 6 or 7 miles away from the wharf one 
night and returned on the following evening, whereupon the 
fourth defendant reported that his boat had sprung a leak and 
he had been obliged to jettison 330 bags of seeds and further 
144 bags had been damaged by sea water. The circumstances 
were suspicious and an inquiry demonstrated that the fourth 
defendant’s story was false and that the missing bags had been 
stolen by him or with his connivance. The plaintiffs claimed to 
recover the value of the lost and damaged goods from all the 
defendants. Defendants 1 to 3 denied liability, but the suit has 
been decreed, against defendants 1, 2 and 4 and the family 
properties of the third defendant. The appeal has been preferr- 
ed by defendants 1 and 3. 


There can be no doubt that the damage was caused owing 
to the criminal act of the fourth defendant. If the defendants 
are- common carriers, they are liable for the loss of goods 
entrusted to them for carriage unless the loss be due to an act 
of God or of the King’s enemies. It is urged that they are 
protected by rules made under the Carriage of Goods by Sea 
Act (XXVI of 1925). The reply-to this contention is that by 
S. 2 of that Act the rules apply only to the carriage of goods by 
sea in ships carrying goods from any port in British India to 
any other port whether in or outside British India. There 
seems to be some doubt whether the anchorage of Cocanada is 
or is not included within the limits of the port. The plaint 
asserts that the ships are anchored in the port and there is no 
denial But the actual notification prescribing the limits of the 
port is not in evidence. The matter is to my mind, however, 
not material. The defendants’ lighter would come within the 
definition of a “ship” in Act XXVI of 1925. It carries goods 
from the port of Cocanada, but it does not, so far as the 
evidence goes, carry thosé goods to any other port and the fact 
that the goods transported are placed in another ship, whick 
itself carries them to another port, would not to my mind bring 
this lighter within the purview of S. 2 of Act XXVI of 1925. 
Moreover, even if this lighter was a “ship” to which that Act 
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applies, I am of opinion that clause (q) of r. 2 of Art. IV of the 
Schedule to that Act would make the defendants liable for this 
loss which is certainly due to the fault of the agent of the 
carriers. The décision of the Court below is correct and the 
appeal is dismissed with costs. 


K. C. ` — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
PANDRANG RoW. . 


Chimakurthi Venkatarathnam .. Appellant* (2nd Defen- 
dant) ; 
v. n 
Nooney Sambasiva Rao and 
others ... Respondents (Plaintiff and 
Defendants 1, 3 and 
4). 


Hindu Law—Family trade—'Kulachara'—Test of—Each case to be 
decided on particular facts arising —Managing member starting new line of 
dusiness cannot bind other coparceners by debis incurred. 

If parties belong to the Vaisya community and trade is ordinanly their 
deulachara, it cannot be leid down asan independent rule of law that in the 
case of people belonging to this community, the managing member must be 
held entitled to bind the other coparceners by debts incurred in connection 
with a trade carried on by him, without an investigation as to the nature and 
antecedents of the business 

Where in a case it was not disputed that the business of yarn carried on 
‘by the elder brother was wholly a new line and the partner with whom he 
carried on the business was also a stranger and not one with whom the family 
had been associated in business betore, 

Held, the new business of yarn could not be regarded as an ‘ancestral’ 
business and therefore the younger brother could not be held liable for 
-debts incurred in connection with Jit. 

Damodaram Chetti v. Bansilal Abeerchand, (1926) 55 ML. 3. 471: LL.R 
51 Mad. 711 at 718 and 719, followed. 

The question of ratification of a joint family debt by younger members 
must be decided with reference to the facts of each case. 

“‘Palamappa Chettiar v. Subramania Aiyer, (1933) 39 L W. 131, referred 
to. 


. Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in O.S. No. 11 of 1931, etc. 
B. Somayya for Appellant. .: 
Ch. Raghava Rao and K. Kameswara Rao for Respondents. 
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The judgment of the Court was delivered.by 

Varadachariar, These two appeals may be conveniently 
dealt with together as the main question is common to both 
cases. It happened that the suits out of which these appeals 
arise were heard by different Judges who have come to opposite 
conclusions on that question. A.S. No. 8 of 1934 arises out of 
a suit (O.S. No. 11 of 1931) to enforce a mortgage for 
Rs. 10,000 executed on 21st December, 1923, by the first defen- 
dant for himself and as guardian of his minor younger brother 
the second defendant and his minor son the third defendant. 
The mortgagee being dead, the plaintiff, his son is suing to 
recover the balance. due under the mortgage, some amounts 
having already been paid in part payment of the mortgage debt. 
A.S. No. 222 of 1934 arises out of a suit for partition insti- 
tuted by the younger brother, who is the second defendant in 
the other case, against the elder brother whois the first 
defendant in the other case and against certain alienees from 
the elder brother. 

The only question which arises for decision in A. S. No. 8 
of 1934 relates to the liability of the second defendant, that is, 
the younger brother for the mortgage debt. The learned Sub- 
ordinate Judge held that the second defendant’s share in the 
family property was liable only to the extent of Rs. 6,607-2-4. 
It is contended before us in the appeal that the liability of 
the second defendant-appellant should be further reduced and 
that he should not have been held liable for a sum of Rs. 1,100 
with interest thereon from the date of the mortgage making a 
total of Rs. 2,964-11-9 up to the date of the filing of the appeal. 
In respect of the balance of the decree against the second defen- 
dant, no appeal has been preferred. 

In A.S. No. 222 of 1934 one question has been’ raised by 
the fourth defendant-appellant, who is one of the alienees im- 
pleaded as a defendant and another question has been raised by 
the first defendant who has filed a memorandum of cross-objec- 
tions. The fourth defendant-appellant purchased two items of the 
family property (houses) under Ex. VII on 10th July, 1922. The 
sale purports to have b.en made in satisfaction of the claim of 
the vendee under an earlier mortgage for Rs. 4,000 dated 6th 
September, 1921, and fora cash payment of Rs. 496-12-0. The 
younger brother—the plaintiff—contended that this sale-deed 
and the mortgage preceding it were not executed for purposes 
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binding on the joint family and that he was therefore entitled 
to recover a half share in the property. The learned Subor- 
dinate Judge held that out of the consideration tor Ex. VII, a 
sum of Rs. 1,800 was binding on the family and he accordingly 
directed the plaintiff to be put in possession of a half share in 
these properties subject to a charge for Rs. 900 in favour of the 
fourth defendant. He also gave directions for award of mesne 
profits in respect of the properties covered by Ex. VII. The 
fourth defendant has appealed against so much of the decree as 
has declared the sale under Ex. VII not binding on the plain- 
tiff. The first defendant was directed to account to the plaintiff 
for a sum of Rs. 700 in connection with the Aainam or dowry 
said to have been paid to the plaintiff at the time of his 
marriage. The correctness of this direction is challenged by the 
first defendant by the memorandum of cross-objections. 


The validity of the sale-deed marked Ex. VII in the parti- 
* tion suit and the binding character as against the second defen- 
dant of the suit mortgage in A. S. No.8 of 1934 to the extent 
of the sum of Rs. 1,100 depend on the determination of one and 
the same question, namely, whether a business in yarn which 
the first defendant conducted between 1917 and 1919 was an 
ancestral family business in connection with which it was open 
to the first defendant to contract debts binding upon his minor 
brother’s share. Lakshmayya, the father of the two brothers, 
died in 1909 and the evidence shows that he was doing business, 
mainly as a commission agent, in various goods including indigo 
and cotton. After Lakshmayya’s death, the first defendant 
who was a major at the time seems to have continued for some 
years to do the commission business in partnership with his 
cousin Basavayya. In 1917 the first defendant (without 
Basavayya) began to do independent businessin yarn and cloth 
in partnership with one Guntur Subramaniam. In the course of 
two or three years, this business ended in heavy loss and to pay 
off his share of the loss the first defendant had to borrow 
partly under the mortgage which forms the subject-matter of 
A.S. No. 8 of 1934 and partly under the mortgage which led 
up to the sale Ex. VII in the partition suit. It appears from the 
evidence that about two yearsafter the younger brother attained 
majority, he joined his elder brother in executing four sale- 
deeds of portions of the joint family property for the purpose 
of paying off a portion of the mortgage debt. It is in respect of 
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the balance that remained unpaid that the “mortgage suit has 
been instituted. 

In the mortgage: suit, the second defendant sought to 
repudiate liability for the whole of the mortgage debt, but, as 
stated already, we are concerned. in this appeal only with a 
part of the consideration for that document, namely, a sum of 
Rs. 1,100 which admittedly relates to losses incurred in the 
yam business. The learned Subordinate Judge who heard the 
mortgage suit was of opinion that there was no satisfactory 
evidenceto show that the father of these parties ever traded in 
yarn but he thought nevertheless that'the business started by 
the first defendant did not becomea new business simply because 
there was a change in the ‘commodity in which the first defen- 
dant traded. He wound up his discussion of this question by 
observing that the yarn business was not aliogether a different 
business and that therefore the younger brother was liable for 
debts incurred in that connection. A point had also been raised 
by the mortgagee that by joining his elder brother in the sub- 
sequent sales of family property made with a view to pay of a 
portion of the mortgage debt, the younger brother must be 
deemed to have ratified the mortgage even if it was otherwise 
not binding on him. On this question the learned Subordinate 
Judge was of opinion that according to the decisions of this 
Court, there could not inlaw be any ratification in a case of 
this kind; and, on the facts, he held that the younger brother’s 
conduct did not amount to ratification. In the partition suit, 
however, another learned Judge who had to deal with the ques- 
tion of the younger brother’s liability for the debts incurred by 
the elder brother in connection with the yarn business was of 
opinion that the yarn business was in all probability the indivi- 
dual business of the elder brother that in any event it was an 
entirely new one, and that it was also a_speculative one unlike 
the father’s commission business. In this view, he came to the 
conclusion that the. younger brother was not liable for debts 
incurred by the elder brother in that connection. 

Having heard arguments in both the appeals on this ques- 
tion, we have come to the conclusion that the younger brother 
cannot be held liable for the debts incurred by the elder brother 
in connection with this yarn business. Our attention has been 
drawn to a number of decisions. We do not think it necessary 
to notice them in detail because the general result of the discus- 
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sion in those cases is that it has to be decided on the facts of 
each case whether the particular business which the elder brother 
in a joint Hindu family carries on is or is not an ancestral 
family business in connection with which the minor member's 
interests in the family property can be made liable for the trade 
debts. “There may perhaps be some difficulty in reconciling all 
the dicta found in the relevant authorities. Some of them 
have laid down a stricter test than other cases; it has sometimes 
been said that except where the business carried on by the 
elder brother relates to ihe same commodity in which the father 
traded and is carried on in the same place and on the same 
lines, the business carried on by the elder brother cannot be 
regarded as a continuation of the ancestral business (cf. 
Krishnadhan Banerji v. Sanyasi Charan Mandali, Sanyasi 
Charan Mandal v. Krishnadhan Banerji? and Sri Thakur Ram 
Krishna Muraji v. Ratan Chand’). A more liberal test has some- 
times been adopted (cf. Ramalinga Chetty v. Vellore Mercan- 
tile Bank, Ltd.4) and in all probability the observations in 
Damodaram Chetti v. Bansilal Abeerchand*, will be found to 
lay down the test in terms most favourable to the creditor who 
lends money to the business. As we have come to the conclu- 
sion that even according to the test laid down in Damodaram 


Chetti v. Bansilal Abeerchand’, it is not possible to hold the ` 


younger brother bound by the yarn trade debts in this case, we 
have-thought it unnecessary to refer to the other decisions. 

Tt is no doubt true that the parties here belong to the Vaisya 
community and trade is ordinarily their Rulachara. This 


fact may enable the Court more easily to come to a conclusion 


in favour of the trade being a family trade than when dealing 
with families belonging to other communities (cf. Palaniappa 
Chetty v. Oficial Assignee of Madrast). But itcannot be laid 
down as an independent rule of law that in the case of people 
belonging to this community, the managing member must be 
held entitled to bind the other coparceners by debts incurred in 
connection with a trade carried on by him, without any inves- 
tigation as to the nature and antecedents of the business. In 
1 (1919) 23 CW.N. 500. ; 
2. (1922) 43 M L.J. 41: L.R. 49 L.A. 108: LL.R. 49 Cal. 560 (P.C.) 
3. (1931) 61 M L J. 65: L.R 581A. 173: 0.L.R. 53 All. 190 (P.C ). 
4. (1929) 57 M.L.J.822. 


5. (1926) 55 M.L J. 471: LL.R. 51 Mad. 711. 
6. (1916) 36 I C. 787, $ 
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Damodaram Chetti v. Bansilal Abeerchand!, the learned Judges. 
observe :— ‘ 

“ The question to be determined in each case should be whether having 
regard to a recognised business, profession, means of livelihood or what is 
called the ‘kulachara’ of the family, the particular enterprise or embarking 
was only within the reasonable limits of the exercise thereof or really, 
having regard to its nature or extent, a new speculative enterprise ” 

In the present case, it is not disputed that the business in 
yarn started by the elder brother was a wholly new line. The 
partner with whom he carried on that business was also a 
stranger and not one with whom the family has been associated 
in business before. There is a marked difference between the 
commission business carried on during the father’s lifetime 
and even by the elder brother for some years after the father’s 
death and the yarn business now in question. In the very 
nature of things, there could be no serious loss sustained in 
the commission business even during years when it might not 
prove very profitable. The circumstances of this yarn trade, 
especially at the time when the elder brother started that line, 
that is, in the years 1917 to 1919, were clearly such as to 
make it a highly speculative line of business. We are accordingly 
of opinion that the yarn and cotton business of the first defen- 
dant cannot be regarded as an “ancestral” business and that the 
second defendant cannot be held liable for debts incurred in 
connection with it: The elder brother who is supporting the 
plaintiff has no doubt deposed that he was doing this business 
for the benefitof the family and that he has brought all profits 
earned by him in the different lines of his business as well as 
losses incurred by him, into the joint family account. But it is 
clear from his evidence that he brought these items into the 
family account only in 1930, that is, after disputes had arisen 
between the brothers and it had become obvious that on the 
whole the first defendant had sustained heavy losses. On the 
other hand, it also appears that at the time when the business 
was being conducted by him, he had separate accounts for the 
various businesses and one of them, namely, his insurance 
business, he carried on in the name of his wife. On these 
facts, we have come to the conclusion that the younger brother 
cannot be held bound by the mortgages or sales executed by 
the elder brother so far as they were effected to pay off debts 
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incurred by him in connection with the yarn trade or to pay off 
losses incurred in that trade. 

In A. S. No. 8 of 1934, the learned Counsel for the 
respondent has pressed the plea of ratification. We do not 
wish to express any opinion as to the correctness or otherwise 
of the view taken by the learned Subordinate Judge that as a 
matter of law there could be no ratification in such a case; but 
we agree with him that on the facts no ratification by the 
younger brother has been made out. At the time when the 
sale deeds relied on in this connection were executed, the younger 
brother was still a student at school and was living with his 
elder brother; there is nothing to show that he had sufficient 
knowledge of all the facts with reference to which the question 
of his liability or non-liability for the debts incurred by the 
elder brother had to be decided. Whether or not the younger 
brother is speaking the truth when he says that he signed the 
sale deeds without even reading them it is quite probable that 
he signed the sale‘deeds as desired by the elder brother, without 
knowing what exactly the effect of that conduct would be on 
his liability for the remainder of the mortgage debt. The 
question of ratification must be decided with reference to the 
facts of each case; and we donot feel that the decision in 
Palantappa Chettiar v. Subramania Aiyarl, on which Mr. 
Somayya relies in this connection, compels us to come to the 
conclusion that the younger brother’s conduct in this case also 
amounts to a ratification. The learned Judges were there 
dealing with an alleged admission or inference of admission of 
liability and not with a plea of ratification. 

The result is that A. S. No. 8 of 1934 must be allowed 
and the liability of the second defendant’s share for the suit 
mortgage debt further reduced by the sum of Rs. 1,100 and 
interest to be calculated thereon on the basis adopted by the 
learned Subordinate Judge. The appellant will be entitled to 
recover from the plaintiff his costs of the appeal. A.S. No. 222 
of 1934 must, for the same reasons, be dismissed with costs of 
the plaintiff-respondent. There is however one variation in the 
lower Court’s decree in A.S. No. 222, which seems to us desir- 
able to make to avoid further litigation. In paragraph 3 of 
its decree, the lower Court has directed that the plaintiff be put 
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in possession of ahalf share of the properties covered by 
Ex. VII, subject to a charge in favour of the fourth defendant 
for Rs. 900. On the language of the clause as it stands, the 
fourth defendant may be obliged to file a separate suit for 
recovery of this sum. We do not think it necessary or desir- 
able to leave the parties in this position. It is better-—and the 
learned Counsel for the plaintiff agrees—that in place of this 
direction, a direction in the following terms is substituted, 
namely, that the plaintiff shall be put in possession of a half 
share on payment of Rs. 900 to the fourth defendant. The 
provision in respect of interest and mesne profits contained in 
that clause is not very clear. Under the law, the plaintiff will 
be entitled to mesne profits in respect of his half share but the 
fourth defendant will be entitled to interest on the sum of 
Rs. 900 which has been found to be the portion of the debt 
binding on the plaintiff. The proper direction will. therefore, 
be that the plaintiff will have mesne profits from 6th April, 
1931, to date of delivery of possession, such mesne profits 
(including interest) to be fixed by the lower Court under O. 20, 
r. 12, Civil Procedure Code. The fourth defendant will be 
paid interest on the sum of Rs. 900 above referred to at six 
per cent. per annum from 6th April, 1931, to date of payment. 


On the point raised by the memorandum of cross-appeal, 
we think that the decree of the Court below cannot be sustained. 
Assuming, as the learned Judge observes that the katnam paid 
to the plaintiff at the time of his marriage should be treated as 
belonging solely to the plaintiff, a point which is by no means 
free from doubt, it does not follow that the first defendant can 
be called upon to account to the plaintiff for it unless he has 
appropriated it. The judgment of the Court below proceeds 
on the footing that this sum of Rs. 1,400 found its way into 
the family chest and that the first defendant made a gift to the 
bride out of the joint family funds. The evidence of P.W. 1 
does not justify this assumption. He states that what happen- 
ed at the time was that the bride’s people placed on a plate, the 
sum of Rs. 1,400 which was meant as kainam, that the first 
defendant in turn placed on ita sum of Rs. 300 and a jewel 
meant for the bride and that the bride’s people took the plate 
with all its contents back. We are not in this litigation called 
upon tosay whether the money which the bride’s people took 
back is with the plaintiff or with his wife and what their 
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fespective rights to the same are. It is obvious that. the sum 
of Rs. 1,490 never went into first defendant’s hands or into the 
family chest and the first defendant cannot therefore be called 
upon to account for it. The result is that cl. (2) of the first 
Court’s decree must be modified by omitting the sum of Rs. 700 
therefrom. The first defendant will recover his costs of the 
memorandum of cross-objections from the plaintiff. 


A.S. No. 8 of 1934 allowed. 
A.S. No. 222 of 1934 dismissed. 

K. C. — 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 
PRESENT :—LorD THANKERTON, LorRD ROMER AND SIR 
GEORGE RANKIN. 


Sreemati Radharani Dassya and others.. Appelants* 
v. 
Sreemati Brindarani and others .. Respondents. 
Hindi Low—Widow’s estate—Surrender—Acceleration of reverstoir— 
Sons besng reversioners—Deed releasing her interesi in deceased infant son's 


share entered into between widow and one son for benefit of all—Whether 
deed vitiated for want of proof of consent of all reversioners. 


Where, on the death of one of her sons, an infant and unmarried, a 
widow had succeeded to that sons’ share of her late husband's property 
for the estate of a Hindu mother, and she had subsequently entered into a 
written agreement with the eldest of her four surviving sons releasing her 
interest in that share in consideration of a monthly payment to be made to 
herself for maintenance which deed was intended to benefit all the-sons as 
reversioners, 


Held, that there wasa bona fide surrender of the whole estate and not a 
mere arrangement for dividing it with the reversioners and that it was valid 
notwithstanding want of proof of the consent of all the reversioners thereto. 


Appeal from a decision of the High Court, Fort William, 
Bengal, dated 17th January, 1936 (Mitter and Patterson, JJ.) 
affirming a decision of the Fifth Subordinate Judge, Decca, 
dated 20ih April, 1932, dismissing an action brought by the 
present appellants. 

The plaintiffs were the mother, widow and son of one Matilal 
Das, who died in 1925, and were the representatives of his estate, 
Matilal’s father was one of five sons to whom one Madhusudan 
Das had left his property in equal shares. The youngest of the 
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five brothers, Sashi Mohan, having, after the death of his father, 
died an infant and unmarried in 1865, his one-fifth share passed to 
his mother, Shyam Peary, for the estate of a Hindu mother. In 
1877, Shyam Peary entered into two written agreements with her 
eldest son, whereby she, in consideration of the son’s promise to pay 
her Rs. 150 a month, relinquished her estate in Sashi Mohan’s 
fifth share of hig father’s estate. The defendant, Brindarani Das, 
was the only surviving child, and the representative of the estate, 
of the second of the five sons, Radhika Mohan. In 1878 Radhika 
died, being succeeded by his widow, Govinda Rani, and two 
daughters, of whom Brindarani was one. Govinda was accordingly 
in possession of one-quarter of the estate, which included one- 
quarter of Sashi Mohan’s fifth share, the three surviving brothers 
holding three-quarters in each case. One of those brothers, Kshetra 
Mohan, having transferred his share to Mohini Mohan, the eldest 
son, the widow, having in due course succeeded both him and the 
widow of the remaining son, Lal Mohan, ended by holding an 
estate in three-quarters of her late husband’s property, and to that 
three-quarter share on her death in 1918 Matilal succeeded. The 
plaintiffs now brought this action claiming title also to the one- 
quarter share of Sashi Mohan’s fifth held by Govinda, and later the 
defendants, through the deceased son Radhika, basing their claim 
on the ground that Shyam Peary had never validly released her 
estate in that fifth share, and that Matilal should accordingly have 
succeeded to it as he had done to the other property held by Shyam 
Peary. The action having been dismissed by the Subordinate Judge 
whose decision was affirmed by the Court of Appeal, the plaintiffs 
now appealed to His Majesty in Council. 

J.M. Parikh for Appellants.—The deed entered into between 
the widow and her eldest son does not operate as a surrender by 
her of her Hindu widow’s estate in the fifth share in question in 
favour of the other four reversioners, so as to accelerate their suc- 
cession to the deceased son. There is nothing to show that Mohini 
Mohan was at the material time the agent of his three brothers to 
make such a deed and thereby acquire property for them, and the 
respondents have not discharged the burden which is on them of 
shewing that the circumstances of the execution of the document 
were such as to make it a binding surrender by the widow of the 
interest in question. 


J. M. Pringle for Respondents.—It is submitted that there is no 
question but that the deed entered into between Shyam Peary and 
Mohini Mohan did in law constitute a complete surrender by Shyam 
Peary of her rights in respect of Sashi Mohan’s fifth share of his 
father’s estate. All her rights in respect of that share having 
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become extinguished, it passed to her surviving four sons, which 
means that one-fourth passed to Radhika and so to the respondent. 
The deed was a perfectly proper one for the widow to enter into, 
and there is no evidence that the other sons did not consent to a 
transaction by which their succession to their deceased brother’s 
share of their father’s property was hastened. 


19th December, 1938. Their Lordships’ judgment was 
delivered by 


Siz GEORGE RaANKIN.—The parties in this case are governed 
by the Dayabhaga. The appeal is brought by the plaintiffs 
whose suit, instituted on the 20th September, 1930, in the Court 
of the Subordinate Judge at Dacca, has been dismissed by the 
trial Court (20th April, 1932), and by the High Court (17th 
January, 1936). The plaintiffs are the mother, widow and son 
of Matilal Das who died on the 24th October, 1925, and between 
them they represent his estate. They claim that Matilal in 1918 
succeeded to the whole estate of his uncle Sashi Mdhan who 
had died unmarried on the 1st October, 1865. The plaintiffs’ 
case is simply that on the death of Sashi Mohan his mother 
Shyam Peary succeeded to his property for the estate of a 
Hindu mother, and that on her death (16th November, 1918), 
Matilal was the nearest reversioner to Sashi Mohan. They 
admit that, in the events which have happened, they ‘have no 
need of relief as regards three-quarters of the estate left by 
Sashi Mohan, but they say that Brindarani Dasi, the first defen- 
dant, is in possession of and claims title to the remaining 
quarter. They seek a declaration of title and a decree for 
possession against her; the other defendants: are joined pro 
forma. Brindarani is the only child of Radhika Mohan ng 
at the date of the suit, and she represents his estate. 


Madhusudan ae 
(d. 12-4-1865) d. le 61l- Sit 
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Rankin. 


l | 
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There is little room for dispute as to the facts. Madhu- 
sudan Das was possessed of considerable property and a money- 
lending business. Hedied on the 12th April, 1865, leaving him 
surviving five sons of whom Sashi Mohan was the youngest. 
By his will dated the 24th November, 1855, he left his property 
to his sons in equal’shares, and he directed that on his death his 
properties and business should continue to be managed and 
enjoyed jointly (in ejmatt), the charge of the entire estate being 
made over to the sons as they came of age. As regards his 
mother and widow, he directed that the amounts that might 
from time to time become necessary for going to holy places 
and for other due and needful expenses should be supplied from 
his estate by all the sons in equal shares. There was a provi- 
sion’ entitling each of these ladies in case of disagreement 
among members of the family to a separate place for her resi- 
dence, and certain guardians, nominated by the will, were to fix 
the amount of maintenance. He declared that his widow 
should be absolutely entitled to her own ornaments and any 
cash in her possession. 

In October, 1865, a few months after the death of Madhu- 
sudan, Sashi Mohan died an infant and unmarried; where- 
upon his mother Shyam Peary succeeded to his one-fifth interest 
(3 annas 4 gandas) in his father’s estate. The eldest of the 
sons, Mohini Mohan, managed the various properties left by 
Madhusudan, but, some questions having arisen between him 
and his three brothers, an agreement in writing dated the 7th 
December, 1875, was entered into by all four. This document 
ignored the mother’s right to one-fifth of the property as repre- 
senting Sashi Mohan, and proceeded on the footing that the 
four surviving brothers were the owners in equal shares. It 
provided that Mohini Mohan was to continue in management 
as karta consulting with his brothers upon certain matters; that. 
the property should continue to be undivided, each brother 
drawing Rs. 300 per month from the estate; and that certain 
complaints which had been submitted to arbitration should be 
withdrawn. 

On the 29th September, 1877, there took place the transac- 
tion which gives riseto the dispute which has now been brought 
before their. Lordships. This transaction is evidenced by or 
contained in two registered instrumeuts each bearing date the 
29th September, 1877, one being a sadabinama (release) 


I} THE MADRAS LAW JOURNAL REPORTS. 249 


executed by Shyam Peary and the other an ekrarnama (agree- 
ment) executed by Mohini Mohan and signed by his brother 
Lal Mohan as consenting thereto. The former is addressed to 
Mohini Mohan and the latter to Shyam Peary. The arguments 
which have been put forward upon the true construction of these 
documents make it necessary to set them out herein. The 
question which arises upon them and upon the actings of the 
parties thereon is whether the Hindu mother’s estate of Shyam 
Peary in the one-fifth share of Sashi Mohan (in his father’s 
property) became extinguished so as to vest Sashi Mohan’s one- 
fifth share in his surviving brothers subject to the monthly 
allowance of Rs. 150 which Shyam Peary had stipulated for. If 
the mother’s interest was extinguished and the estate vested in 
the brothers, then the appellants’ suit must fail as the Courts in 
India have held. 


To 

Sri Mohini Mohan Das, son of late Babu Madhu Sudan Das, inhabitant 
of Sabjimahal, Police Station Sadar, District Dacca, by occupation money- 
lender, trader and zemindar, and by caste Barendra Saha. 

|, Sreemati Shyampeary Dasya, widow of the said late Babu Madhu 
Sudan Das, residence, caste and occupation as above, do hereby execute this 
Nadabinama Patra (Deed of Release) to the effect following :— 


My husband Babu Madhu Sudan Das having died, leaving him surviving 
five sons, namely, yourself, Radhika Mohan Das, Lal Mohan Das, Kshetra 
Mohan Das and Sasi Mohan Das, two daughters, namely, Sreemati Ganga- 
mani and Sreemati Jamuna and myself as his widow and providing by a Will 
dated the 8th Agrahayan 1262 B.S. that the immovable and movable 
properties left by him should be possessed, enjoyed and managed by the 
eldest son in succession, you, being his eldest son and capable obtained a 
certificate from the District Judge of Dacca under Act 27 of 1860 according 
to the terms of the said Will and have been possessing, enjoying, managing 
and acting as Karta of all the movable and immovable properties left by him. 
In the meantime, owing to bad luck, your youngest brother, born of my womb, 
namely, Sasi Mohan Das died unmarried on the 16th Aswin 1272 B. S., and 
although you and my other sons are the next reversioners of the said 
deceased, yet according to the Sastras I am entitled to a right of enjoyment 
of the share left by the said deceased son, for my lifetime; I having accord- 
ingly applied for obtaining a certificate under Act 27 of 1860, in respect of 
that share, my application was rejected up to the High Court, and the 
properties have remained in your possession and enjoyment and under your 
management. Although, being a Pardanashin woman of a respectable family, 
I was unable to carry on management, yet being led by the evil advice of 
mischievous persons, I at times expressed a desire for instituting a title suit 
in Court for the share of the said deceased son and thus caused pain to the 
good heart of you, my son, born of my own womb and as you are dissatisfied 
on account of that, I am in great uneasiness of mind. Whereas my sons, 
yourself and others, are the real heirs and owners of the share left by the 
said deceased son, and whereas I am never myself capable of managing the 
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same without (the help of) those appointed to act as Karta of the estate left 
by my husband, namely, yourself and others,—I proposed to give up the right 
of enjoyment which I have and had in respect of the share left by the said 
deceased son, in the properties, etc., mentioned in the schedule below and in 
the properties thet may in future be acquired with the profit thereof as well 
as in the money-lending and trading concern, Government promissory notes, 
Bank-shares, etc, relating to the said estate, on condition of getting a 
Mashahara (monthly allowance), on and from the present months till the end 
of my life, at the raie of Rs. 150 (one hundred and fifty rupees) at a lump per 
month out of the said estate, that is, the share left by. the said deceased son. 
And having agreed thereto, you have executed in my favour an Ekrarnama 
(agreement) stipulating to pay a sum of Rs. 150 in lump per month on condi- 
tion that I shall have no power to sell or give away the right of getting the 
said money. Therefore being in full possession of my senses and out of 
my own accord, I give up, by this Nadabi (Release), whatever rights of 
enjoyment T have or had under the Sastras, in the share left by the 
deceased sons, on the aforesaid terms. Save aod except getting this fixed 
monthly allowance in respect of the share of the said deceased son, I shall 
never be entitled to file any suit in Court, demanding any accounts, etc., for 
the past and making any sort of claims, etc., for the future. 1f I do the same 
shall be disallowed by the Court. To this effect I execute this Nadabinama 
. (Deed of Release). Finis, dated the 14th Aswin, 1284 B.S. 


To 


4 


The worthy of remembrance Sreejukta (worm-eaten—Shyam Peary 
Dasya, widow of late Madhu Sudan Das inhabitant of (?)) Sahjimahal, 
Police Station Sadar, District Dacca, by caste Barendra Saha, by occupation, 
money-lender, trader and zemin dar, etc. 

I, Mohini Mohan Das, son of the said late Madhusudan Das, inhabitant 
of the same place, by caste and by occupation as above, do hereby execute 
his Ekrarnama-patra (agreement) to the effect following :— 

That my father, the late Madhu Sudan Das having died on the first 
Baisakh 1272 B.S. leaving him surviving five sons, namely, myself, Radhika- 
mohan, Lalmohan, Kshetramohan and Sasimohan Das and two daughters, 
namely, Gangamoni and-Jamuna Dasya and a widow, namely, yourself and 
providing, by a Will dated the eighth Agrahayana 1262 B.S. that the immov- 
abie and movable properties left by him should be possessed, enjoyed and 
maneged by the eldest son in succession, I being his eldest son, made an appli- 
cation before the District Judge of Dacca under Act 27 of 1860,, according to 
the terms of the said Wull, and obtained a certificate, and have been possess- 
ing, enjoying, managing and acting as Karta in respect of all the immovable 
and movable properties left by him. In the meantime, owing to bad luck, my 
youngest brother, born of your womb, namely, Sasi Mohan Das died before 
his marriage on the 16th Aswin 1272 B.S. I and my other brothers are the 
absolute owners of the (properties of) the said deceased (brother) but as 
under the Sastras, you are entitled to a right of enjoyment of the share left 
by our said deceased brother, for your life,,you made an application to the 
District Judge of Dacca for obtaining a certificate under Act 27 of 1860.in 
respect of the said share, gnd your prayer in that behalf having been rejected 
up to the Hon’ble High.Court, under the provisions of the said Will, all the 
properties have remained in my possession and enjoyment as well as under 
my management. Without remaining satisfied with that order, under the evil 
advice of mischievous persons, you are expressing a desire for instituting a 
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regular (title) suit in Court for (worm-eaten) of the son; ın that case the 
properties will be ruined on account of heavy expenditure and both will 
suffer mental pain and nobody can say what would be the ultimate result. 
Whereas, in father’s Will, there is permission for maintaining you and the 
sisters, so long as we are capable, and whereas you have by a Nadabi (deed 
of release) renounced all claims and demands regarding the enjoyment of 
the share left by the deceased brother Sasimohan, for your life, and have 
desired to receive a sum of Rs. 15V (one hundred and fifty rupees) in lump 
per month, from the present month up till the end of your life, outof the 
share of the said deceased brother—I, under the terms of the Will of my 
deceased father, and on the strength of my position as Karta of the estate 
left by him, of my own accord and in full possession of my senses execute 
this Ekrarnama and provide that so long as you live, you shall get a sum of 
Rs 150 (one hundred and fifty rupees) in lump per month, out of the said 
share; you shall not be entitled to give away or sell the same to any one. 
Myself or the persons acting as Karta after we shall pay up the said money 
to you every month; if we fail to pay up the same then you shall be entitled to 
realise the same from the share left by the said deceased brother, by suing 
for the same in Court; any objection to this either by myself or by my 
representatives shall not be entertained. To this effect, I execute this Ekrar- 
nama. Finis. Dated the 14th Aswin, 1284 B.S. 


On the 26th June, 1878, Radhika Mohan died, leaving a 
widow, Govinda Rani, and two daughters; so the widow 
succeeded as his heiress. Thereafter, the three. surviving 
brothers and Govinda Rani, without dividing the properties, 
were possessed each of one-quarter share of the whole estate 
left by Madhusudan, until in 1881 Kshetra Mohan transferred 
his quarter share to his eldest brother, Mohini Mohan. In 1881, 
Govinda Rani sued her late husband’s three brothers (suit 
No. 73 of 1883 in the Court of the Subordinate Judge of 
Dacca) alleging that Kshetra Mohan’s share had been purchased 
by Mohini Mohan on behalf of and with monies belonging to 
himself, Lal Mohan and Radhika’s estate. On the 9th July, 
1885, her suit was compromised: it was decreed that Govinda 
Rani’s share of Madhusudan’s estate should be one-quarter, that 
is, that the release by Shyam Peary of her right to inherit from 
Sashi Mohan had vested one-quarter of Sashi Mohan’s fifth in 
Radhika Mohan, and that Govinda Rani was liable to pay one- 
quarter of the monthly allowance of Rs. 150 payable to Shyam 
Peary; but Govinda Rani’s claim to participate in the purchase 
of Kshetra Mohan’s share was not sustained by the decree. 


At the same time another suit was being prosecuted in ihe 
saine Court [suit No. 85 of 1883] having been brought on the 
28th September, 1883, by Shyam Peary against her three sons 
and Govinda Rani to recover arrears of her monthly allowance 
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of Rs. 150 out of the estate of Sashi Mohan on the basis of the 
ekrarnama of the 29th September, 1877, executed by Mohini 
Mohan. The suit succeeded as against all the defendants both 
in the trial court (25th April, 1885) and on appeal (2nd June, 
1886), Shyam Peary obtaining a decree to recover Rs. 5,837 and. 
certain costs out of the properties mentioned in the schedule to 
her plaint, that is, a decree to enforce her charge upon the estate 
of Sashi Mohan. 

From the subsequent history of the family as shown in the 
pedigree table, it sufficiently appears that Shyam Peary succeed- 
ed as heiress to Mohini Mohan on his death in 1896 and to Lal 
Mohan on his widow’s death in 1902; and that on the death of 
Shyam Peary in 1918, Matilal became entitled as the nearest 
reversioner of these two uncles. In this way he came into 
possession without difficulty of three-quarters of Madhusudan’s 
whole estate which means that he obtained inter alia three- 
quarters of Sashi Mohan’s undivided one-fifth share. In the 
present suit his representatives now claim against Radhika 
Mohan’s daughter and representative Brindaranithat quarter of 
Sashi Mohan’s fifth (namely, one-twentieth or 16 gandas’ share 
of the whole) of which Radhika Mohan’s branch has long 
been in possession. 

The appellants contend that the transaction of the 29th 
September, 1877, is not shown to have been understood by 
Shyam Peary who was pardanashin; that it transferred merely 
the management of Sashi Mohan’s share to Mohini Mohan; 
that if it transferred anything by way of title it transferred not 
her whole interest and estate as a Hindu woman but a mere 
life estate in the English sense; that it did not operate to 
accelerate the opening of the succession to Sashi Mohan’s 
estate because it was a transfer to Mohini Mohan alone, and in 
any case is not shown to have been accepted by all the surviving 
brothers; and also because of the reservation of the monthly 
allowance of Rs. 150. l 

Their Lordships agree with the Courts in India that none 
of these contentions can be sustained. If the nadabinama of 
29th September, 1877, be regarded as a transfer, it is not 
possible to construe it as transferring a mere right of manage- 
ment or aħything less than or different from the whole interest 
of Shyam Peary as a Hindu mother in her sons’ estate. That 
interest was the interest of a limited owner and is quite correctly 
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and naturally described as a right of enjoyment according to the 
sastras. Her suit of 1883 and the fact that the transaction of 
1877 has been acted on by herself and to her knowledge by'her 
sons and their representatives for many years is more than 
sufficient evidence of her hiving understood the transaction. It 
has been suggested by learned counsel that her actings upon her 
deed do not show that she appreciated that she was parting with 
more than a life interest in the English sense, but as she took 
and enforced a charge upon the whole interest of Sashi Mohan 
for her monthly allowance, the suggestion cannot be accepted. 


Even so, however, it is necessary to consider whether the 
instruments of 1877 effect or evidence such a relinquishment by 
a Hindu woman of her right to succeed as heiress under the 
Dayabhaga as would in law accelerate .the falling in of the 
reversion to the estate of the last fullowner. If the benefit of 
the transaction was intended bv her to accrue to Mohini Mohan 
alone, then it could not have this effect; and if in law it has to 
be regarded as a transfer to all four of the brothers so as to 
depend for its effectiveness upon their acceptance and consent 
the respondents might ‘be in some difficulty upon the evidence. 
In the High Court Mitter, ]., referred to the judgment delivered 
by Viscount Cave on behalf of the Board in the case of 
Bhagwat Koer v. Dhanukhdhari Prashad Singh, wherein the 
law was expounded and applied as follows: 


The power ofa Hindu widow to surrender or relinquish her interest in 
her husband’s estate in favour of the nearest reversioner at the time has often 
been considered and was fully dealt with by the Board ın the 1ecent case of 
Rangasami Gounden v. Nachiappa Gounden®. As pointed ont in that case, it 
is settled by long practice and confirmed by a series of decisions that a Hindu 
widow can renounce the estate in favour of the nearest reversioner, and bya 
voluntary act efface herself from the succession as effectively as if she had 
then died. This voluntary self-effacement is sometimes referred to as a 
surrender, sometimes as a relinquishment or abandonment of her mghts; 
and it may be effected by any process having that effect, provided that there 
is a bona fide and (otal renunciation of the widow’s right to hold the property. 
In the present case there was indeed no formal surrender by the widow of her 
estate; but there was an express agreement, binding upon her, that for con- 
siderations which appeared to her sufficient she would abandon the claim 
which at the time she had a good right to make and would have no right, 
claim or demand in respect of the estate of her late husband. It is true that 
the documents were drawn upon the footing, not of a surrender of an 
acknowledged right, but of an admission that the right did not exist; but in 
substance, and disregarding the form, there was a complete selfffacement 





1, (1919) 37 M.L.J. 513: L-R. 46 LA. 259 at 270-1: I.L.R 47 Cal. 466 (P.C). 
2. (1918) 36 M.L.J. 493: L.R. 46 LA. 72.1.L R. 42 Mad. 523 (P.C.). 
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by the widow which precluded her from asserting any further claim to the 
estate, 


Again, in Vyila Sitanna- v. Martvada Virannal, where the 
question was whether a widow could relinquish in favour of a 
daughter, it is pointedly observed in the judgment delivered by 
Sir John Wallis: 


“But though the doctrine of surrender by a widow has undergone 
considerable development in recent years, it must be remembered that the 
basis of itis the effacement of the widow’s interest, and not the ex facie 
transfer by which such effacement is brought about, The result‘is merely 
that the next heir of the husband steps into the succession in the widow's 
place.” 


Applying these principles to the present case, their Lord- 
ships are not of opinion that the transaction of 1877 fails to 
operate as a relinquishment for want of proof of acceptance 
and consent by all the reversioners, but they find it necessary to 
construe the instruments of 29th September, 1877, to see 
whether the “release” was intended to benefit one only, or some 
only, of the persons who were at that time the nearest rever- 
sioners. They do not so interpret the transaction; they agree 
with the High Court that the release was intended as operative 
in favour of all, and that this is the true construction of the 
nadabinama. It is also the construction acted upon by all the 
parties concerned. The mere circumstance that of these two 
documents the one executed by Shyam Peary was addressed to 
Mohini Mohan and wice versa is explained by the fact that he 
was karia of the family. 

‘ The only remaining objection to the transaction being 
treated as a relinquishment is based on the monthly allowance 
(mashahara) of Rs. 150. It is said that this word does not 
mean “maintenance” and ihat it was not given to Shyam Peary 
for maintenance. Stress is laid on the fact that Madhusudan 
had in his will provided for her residence and maintenance, and 
it is said that in the circumstances the allowance was either not 
required for maintenance or exceeded what was required for 
that purpose. It will be noted that in the ekrarnama executed 
by Mohini Mohan the covenant for payment of the monthly 
sum was introduced by a recital which refers to the provision 
for maintenance in Madhusudan’s will. It may well be that 
Shyam Peary did not out of the sum of Rs. 150’ have to provide 
herself with a place of residence or her daily food. On that 


—————— eS on oe = 
1. (1934) 67 M.L.J. 20: L.R. 61 I.A. 200 at 207-8: IL.R. 57 Mad. 749 (P.C.). 
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1877, been in receipt of any money as maintenance from her  Radharani 
husband’s estate, evidence is lacking. But the learned Judges Dassya 
ofthe High Court have held that in all the circumstances the Brindarani. 
allowance was no more than was proper, and they have taken Sir George 
fully into their consideration the position in life of her husband Rankin. 
and the size of the estate left by her son Sashi Mohan. Their 
Lordships would in any case be slow to interfere with their 
decision upon such a question [Sm. Ntttokissoree Dossee v. 
Jogendro Nauth Mullick) and Ekradeshwari Bahuasin v. Hotnesh- 
war Singhi] and they find no reason for doubting its correct- 
ness. The provisions of her husband’s will would not have 
enabled her to get an excessive amount of maintenance. The 
fact thar the allowance was described as mashahkara does not in 
their Lordships’ view cast any doubt upon its having been 
granted for the purpose of maintenance and they consider that 
the surrender made by her was a bona fide surrender of the 
whole estate and not a mere arrangement for dividing it with 
the reversioners. 

They will humbly advise His Majesty that this appeal 
should be dismissed. The appellants must pay the costs of the 
first respondent, who alone appeared. 

Solicitors for Appellants: Stanley, Johnson & Allen. 

Solicitors for Respondents: Hy. S.L. Polak & Co. 

R.C.C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr. JUSTICE PANDRANG Row. 
G. J. Joseph .. Petstsoner* (Accused). 

Indian Penal Code (XLV of 1860), Ss. 84 and 406—Person charged with Josepb 
criminal misappropriation—Defence of unsound state of mind during the RTE 
period in question—Evidence proving the accused being in an abnormal state 
of mind—Criminal intention not existing —S. 84 not applicable, 

Where the petitioner (accused) was convicted under S. 406, Indian Penal 
Code, witb having misappropriated criminally certain moneys in the discharge 
of his duties as a Head Clerk of the Sub-Divisional Magistrate’s Court, but 
the defence was that the petitioner was practically insane during the period 
in question and the evidence proved that he was certainly not in a normal 
state of mind, 


point and on the question whether she had before ‘September, P.C. 








1. (1878) L.R. 51.A. 55, 56 (P.C.). 
2. (1929) 57 M L.J. 50: L.R. 56 I.A 182, 183: I.L.R. 8 Pat. 840 (P.C.). 
* Cri. R.C. No. 666 of 1938 and 11th January, 1939. 
Cri. R. P. No. 634 of 1938. 
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Held, that from the evidence which was full and cogent in the case, the 
conclusion was that the petitioner should have been really unable to form the 
criminal intention that was attributed to him. He was in such a mental 
condition that he conld not have understood that what he was doing was 
wrongful at that time. Unsoundness of mind have been such that in respect 
of certain acts the accused committing them would be incapable of knowing 
the nature of what he was doing while in the case of other acts he might have 
knowledge of their character. 


S. 84, Indian Penal Code, does not cover a case like the present one where 
what it alleged is an inherent defect of the mind which is of greater 
significance because such infirmity of the mind is more likely to prevent the 
formation of that intention which is required by the law to be established as 
part of the offence charged. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of Session of the Trichinopoly Division in C. A. 
No. 10 of 1938 preferred against the judgment of the Court of 
the Sub-Divisional Magistrate, Musiri, in C. C. No. 67 of 1937. 


K. S. Jayarama Aiyar for Petitioner. 
The Public Prosecutor on behalf of the Crown. 


The Court made the following 


ORDER.—This is a petition to revise the judgment of the 
Sessions Judge, Trichinopoly, dated 20th April, 1938, dismissing 
the appcal preferred by the petitioner from his conviction under 
S. 406, Indian Penal Code, by the Sub-Divisional Magistrate, 
Musiri. The petitioner was the Head Clerk of the Sub- 
Magistrate’s Court at Kulitalai and the charge against him was 
that he committed criminal breach of trust in respect of an 
aggregate sum of Rs. 112 made up of four separate items 
ranging in date from 6th April to 4th May, 1937. The amounts 
in question were fines received by the petitioner as Head Clerk 
from parties and the receipt of these sums is not denied. It is 
also stated that ultimately the whole of the amount was made 
good by the petitioner’s wife andanother. The principaldefence 
in the case was that there was no criminal misappropriation, 
stress being laid on the adjective “ criminal”. It isunnecessary 
to deal at length with the contention that there was no mis- 
appropriation at all because the facts established are sufficient 
to support the inference that these monies must have been spent 
for the private purposes of the petitioner in order to gratify his 
own unregulated desires. The substance of the defence was 
that the petitioner was practically insane during the period in 
question; and that he was generally subject to fits of insanity 
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-during summer months when he behaved almost like a mad 
man, being violent in his conduct, disrespectful and threatening 
‘to his superiorsand so on. The evidence as regards the petitioner’s 
-conduct, during the summer in question establishes beyond doubt 
that he was certainly not in a normal state of mind. So far is 
-conceded on behalf of the Crown. The:question is whether 
‘the petitioner’s state of mind was such that it amounted to 
-unsoundness of mind of such a degree that he was incapable of 
knowing the nature of his acts or that he was doing what was 
either wrong or contrary to law, or, in other words, whether 
‘the general exception contained in S. 84, Indian Penal Code, 
applies to the petitioner. This question was considered by both 
‘the Courts below and they were of opinion that though the 
petitioner was, so to say, not in a normal state of mind and was 
behaving like a mad man, nevertheless his case would not be 
covered by S. 84, Indian Penal Code. The Courts below, 
‘however, failed to consider another aspect of the case, namely, 
whether even if S. 84 did not cover the case, the state of mind 
in which the petitioner was did not exclude the existence of a 
-dishonest intention which isan essential ingredient of the offence 
of criminal breach of trust. Evidence is certainly relevant for 
the purpose of ascertaining whether the petitioner’s state of 
mind rendered it possible or likely for him to have entertained 
a dishonest intention when he dealt with the monies entrusted 
to him. As was observed in the Director of Public Prosecus 
tions v. Beard, by Lord Birkenhead, L.C., where a specific 
intent is an essential element in the offence, evidence of a state 
-of drunkenness rendering the accused incapable of forming 
such an intent should be taken into consideration in order to 
determine whether he had in fact formed the intent necessary 
:to constitute the particular crime. The case was no doubt one 
where drunkenness was put forward as a fact which negatived 
‘the existence of a criminal intention. But any other mental 
state can also be put forward with equal relevancy for the 
purpose of negativing the existence of the criminal intention 
which is an essential ingredient of the crime that is charged 
-against the person in question. No doubt S. 86, Indian Penal 
Code, appears to speak in a different way from the law as laid 
«down by the House of Lords in Director of Public Prosecutions 
‘vy. Beard}. But that is soonly so far as knowledge goegand does 





l 1. (1920) AC, 479 at 499. « E 
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not include intention. That section provides that where a 
particular knowledge or intent is a necessary ingredient of an 
offence, a person who does the act in a state of intoxication 
shall be liable to be dealt with as if he had the same knowledge 
as he would have had, had he been not intoxicated, unless he 
was intoxicated as the result of something being administered 
to him against his will or without bis knowledge. It will thus 
be seen that the latter part of the section carefully omits the 
word “intention” and there would be no justification for attri- 
buting to the person the same intent which he would have had. 
if he had not been intoxicated, though the same knowledge 
could be imported to him under the section. This section more- 
over applies only to cases of intoxication and does not céver a 
case like the present where what is alleged is an inherent defect 
or infirmity of mind which is of greater significance because 
such infirmity or disease of mind is more likely to prevent the 
formation of that intention which is required by the law to be 
established as a part of the offence charged. In this case the 
evidence is so full and so cogent that I find it impossible to 
resist the conclusion that the petitioner must have been really 
unable to form the criminal intention that is attributed to him 
by the prosecution, namely, of causing wrongful loss or wrong- 
ful gain. He-was in such a mental condition that he could not 
have understood that what he was doing was wrongful at the 
time. There is indeed a good deal to be said in support of the 
view that the case isreally covered byS.84, Indian Penal Code. 
Unsoundness of mind need not necessarily make a person incapa- 
ble of understanding the nature of all his acts. There are 
some forms of unsoundness of mind which seem to affect only 
particular acts. In other words, unsoundness of ‘mind may be 
such that in respect of certain acts the person committing them 
is incapable of knowing the nature of what he is doing while 
in the case of other acts he might have knowledge of their 
character. It cannot therefore be said that because the man 
was allowed to continue ih office while’ he was in this state of 
mind, his mind must have been sufficiently sound to enable him 
to know that what he was doing was wrong or contrary to law. 
The fact seems to be that the petitioner in his unsound state of 
mind thought that he was ina way a representative of the 
Crown to whom the money belonged and that he could do 


what he liked with it for the purpose of making presents. 
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to children and dressing himself up in velvet and so on, the 
period of the alleged misappropriation having synchronised 
with the celebration of the Coronation. It is unfortunate that 
no alienist was asked in the present case to give expert evidence 
as to the inferences that could be drawn from the facts and 
circumstances elicited in the evidence about the petitioner’s 
state of mind. But with the evidence, as it stands, I have 
little doubt that criminal intention has not only been not proved 
butis practically excluded by such evidence as hasbeen adduced 
regarding the petitioner’s state of mind during the period when 
the misappropriation took place. The misappropriation cannot 
therefore be regarded as criminal and the conviction of the 
petitioner and the order requiring him to give security tor his 
good behaviour are set aside and he is acquitted. 


K.C. ——— Convichon set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 


Avanashi Goundan and others... Pettttoners* (Accused 1 to 
6, 8,9 and 11) 
v. 
Palani Madari .. Respondent (Complainant). 


Indian Penal Code (XLV of 1860), S. 149— Persons tried for rioting and 
forming unlawful assembly with a common objeci—Facis found disproving 
common object—Joit: irtal and conviction for individual acts— Procedure 
wrong—Joint trial prejudicial after finding of lack of common unlawful object 
for the assembly. 

Where the head and front of the offences charged against the petitioners 
(accused) was the rioting or rather the forming of an unlawful assembly 
with an unlawful common object and the doing of various acts in prosecution 
of that common object, but the trial Court itself found that the common 
object had not been established and therefore the petitioners were acquitted 
of the offence punishable under S. 148, Indian } enal Code, and they had been 
convicted only in respect of individual acts saidto have been committed by 
them which were alleged to constitute offences under various sections of the 
Penal Code such as Ss, 352, 323, 324 and 325, 

Held, that there was no justification for a joint trial, once it was found 
that the common unlawful object had not beenestablished. The petitioners 
would be prejudiced by a joint trial. Hence the conviction and sentences 
passed after a trial not in,accordance with law could not be sustained. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Additional Sessions Judge of the Court of Session 





* Cri, R.C. No. 468 of 1938. 10th January, 1939. 
Cri. R.P. No. 444 of 1938. y 
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of the Coimbatore Division dated 14th March, 1938 and passed 
in Criminal Appeal No. 11 of 1938 preferred against the judg- 
ment of the Sub-Divisional Magistrateof Erode in C.C. No. 103 
of 1937. 

K. S. Jayarama Aiyar and K. Umamaheswaran for Peti- 
tioners. 

N. Somasundaram for Respondent. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORrpER.— This is a petition to revise the judgment of the 
Additional Sessions Judge of Coimbatore dated the 14th day of 
March, 1938, dismissing the appeal preferred by the petitioners 
from their convictions and sentences under various sections of 
the Penal Code. The charges framed against the petitioners 
who arenine in number and twoothers were briefly as follows :— 
that they were members of an unlawful assembly on the 14th 
September, 1937, at Chinna Puthur and did, in prosecution of 
the common object of such assembly, namely, io assault and 
cause hurt to the chucklers of the village, commit the oftence of 
rioting and that in prosecution of the common object certain 
individual members of that assembly committed certain indivi- 
dual acts and finally that all the accused eleven in number have 
thus under S. 149 of the Indian Penal Code committed offences 
punishable under Ss. 148, 352, 323, 324 and 325 of the Indian 
Penal Code. It is clear that the charge which the petitioners 
were called upon to meet in the trial Court was that they were 
members of an unlawful assembly which had a common unlaw- 
ful object and that as in the prosecution of that common object, 
various acts were committed by different individuals among the 
members of that assembly, all of them were liable by virtue of 
S. 149, Indian Penal Code, in respect of.all the acts committed 
by the various individuals. It is thus clear that the head and 
front of the offences charged against them was the rioting or 
rather the forming of an unlawful assembly with an unlawful 
common object and the doing of various acts in prosecution of 
that common object. The trial Court itself found that the 
common object had not been established and therefore the 
petitioners were acquitted of the offence punishable under S. 148, 
Indian Penal Code and they have been convicted only in respect 
of individual acts said to have been committed by them which 
are alleged to constitute offences under various sections of the 
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Penal Code such as Ss, 352, 323, 324 and 325. Once it is found 
that a common object has not been established, it must be held 
that the acts which were alleged to constitute these offences had 
nothing in common between them, and there would be no justi- 
fication for a joint trial being held in respect of such acts as 
against different accused. The acis were committed not only by 
different accused but against different persons, and it would 
appear, in different places—in all probability in the houses of 
the various persons who were injured. There was thus no 
justification for the joint trial once it was found that the com- 
mon unlawful object had not been established, and I have no 
doubt that apart from the improper character of the joint trial, 
the petitioners must have been really prejudiced in their defence 
by the joint trial; they must throughout have been concentrating 
their efforts on meeting the prosecution case that there was an 
unlawful assembly with an unlawful cominon object and they 
could not have anticipated that even if they succeeded in showing 
that the prosecution had not established the substance of their 
case, namely, that there was an unlawful assembly with an un- 
lawful common object, nevertheless they would be convicted in 
respect of individual acts in the same trial. I am therefore of 
opinion that the convictions and sentences passed on the peti- 
tioners after a trial which was not held in accordance with law 
cannot be sustained. They are therefore set aside and there 
must be separate retrials of the petitioners in respect of their 
alleged individual acts before a -competent Magistrate to be 
selected by the District Magistrate. The fines, if paid, should 
be refunded to the petitioners from whom they have been 
collected. Conviction set astde and 

K. C. remand for retrial. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR AND MBR. JUSTICE 
ABDUR RAHMAN. 
Ninkileri Lakshmikutty Kettilamma.. Appellant* (3rd Respon- 
’ dent) i 





v. 
Thekka Madathil Vishnu Nambisan .. Respondent (Petitioner). 


Insurance policy—Assignment of—To wife with a provision for reverter, 
to assignor in certain comtingencites—If a present assignment—Creditor of 





* A. A. A.O. No. 56 of 1935. ~ 8th December, 1938. 
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assured if can attach the amount on death of assured as assets lefi by him— 
Transfer of Property Act, S. 130—Absolute assignment—Meaning of. 

An assured under an endowment policy assigned the policy to his wife in 
the following terms: “ .. . . . Idohereby assign the benefit of all 
moneys to become payable under the policy . . . . (reserving to myself 
the right to receive in cash or apply in reduction of premia any bonuses that 
may be declared upon such policy from time to time) to my wife. . . + 8 
Provided however that in the event of my wife predeceasing me or in the 
event of my surviving the date on which the said policy. . . . would 
mature, the benefit of the policy and the right to receive moneys thereunder 
shall revert to me as if this assignment has not been made.” 


The assured died leaving behind the assignee (his widow). A creditor 
of the assured attached the insurance amount as ‘assets’ of the deceased. 


Held, that the insurance amount was not an asset left by the deceased. 

e assignment operated as a present transfer in favour of the assignee with 

a provision for reverter to the agsignor, in certain contingencies. It was 

therefore not a mere mandate to transfer nor a testamentary assignment and 

as such the assured had no interest in it at his death so as to become an asset 
left by him. The bonus stood on a different footing. 


Held, further, that as the dispute was not as to the transferee’s right to 
sue the Insurance Company, the question if this was an absolate transfer or 
not within the meaning of S. 130, Transfer of Property Act, did not arise and 
that even otherwise it was an absolute assignment as there is no possibility of 
the assignor and assignee having fractional shares at one and the same time. 

Appeal against the order of the District Court of North 
Malabar at, Tellicherry dated 24th September, 1934 and made 
in A. S. No. 111 of 1934 preferred against the order of the 
Court of the District Munsif of Kuthuparamba in R. E. P. 
No. 791 of 1933 (Summary Suit No. 544 of 1933, District 
Munsif’s Court, Cannanore). 


O. T. G. Nambiar and N. T. K. Nambiar for Appellant. 
P. Govinda Menon for Respondent. 


The judgment of the Court was delivered by 

Varadachariar, J.—The only question for decision in this 
Miscellaneous Appeal is whether certain insurance policy amount 
which has been sought to be attached by the respondent decree- 
holder can be held to be “assets” of the late Kerala Varma 
Raja in the hands of the appellant. 

The appellant is the widow of Kerala Varma Raja, The 
policy in question was an endowment policy obtained by the 
deceased in 1927 and was payable on the 5th April, 1952, or on 
the death of the assured earlier. On the 3rd July, 1933, the 
assured assigned this policy by an endorsement on the policy 
itself. This assignment was duly communicated to the insurance 
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company and there registered, though as usual the company 
guarded itself from admitting the validity of the assignment. 
The assured died in 1933 and the decree under execution was 
passed against the appellant as his legal representative. The 
‘question does not now arise between the company and the assig- 
nee but between the assignee and a person who has obtained a 
decree against the assets of the assured. 


The Court of first instance released the policy amount from 
attachment on the ground that by reason of the assignment the 
policy amount belonged to the assignee and did not form part 
of the estate of the assured at his death. The learned District 
Judge reversed this decision on the ground that the assignment 
was not an absolute or outright assignment taking effect at once 
but was only contingent; he thought it followed that the amount 
‘due to the assured under the policy formed part of the estate 
of the deceased. The decision of the learned District Judge is 
opposed to the judgmentof this Courtin Yacoob Sahib v. Pacha 
Bıbil. The only other reported decision on the point which has 
been brought to our notice is a decision of the Sind Judicial 
Commissioner’s Court in Shamdas v. Savitribat’ and the principle 
of that decision is also in favour of the appellants’ contention. 


_ Learned Counsel for the respondent has contended that the 
‘endorsement on the policy is no more than a mandate or at best 
it operates only as a testamentary transfer and that no interest 
in the policy passed to the assignee during the lifetime of the 
assignor. He also repeated the argument which had found 
favour with the lower Court that the words of transfer did not 
amount to an absolute interest. The endorsement, which appears 
in a usual form suggested by the company, runs as follows :— 
“ In consideration of natural love and affection, I do hereby assign the 
‘benefit of all moneys to become payable under the policy (reserving to my- 
self the right to receive in cash or apply in reduction of premia any bonuses 
that may be declared upon such policy from time to time) to my wife and 
-declare that her receipt shall be a sufficient discharge to the company for the 
same, provided however that in the event of my wife predeceasing me or in 
the event of my surviving the date on which the said policy, if so expressed, 
would mature, the benefit of the policy and the right to receive moneys there- 
under shall revert to me as if this assignment has not been made.” 
In support of the first contention, respondent’s learned 
Counsel relied upon the judgment of the Court of Appeal in 
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England in In re Williams: Wiliams v. Ball! and on some- 
observations of the Rangoon High Court in Ma Nu v. Ma Guns. 
The language of the document which the Court had to constru: 
in the English case was quite different. The very point made 
in that connection in the English case was that the endorsement 
relied on did not purport to assign at all but only purported to- 
authorise the named person to draw the insurance amount in. 
the event of the assured predeceasing her. It was significant 
that no notice of the so-called assignment had even been given to 
ihe insurance company in that case. Astbury, J., held that 
there were no present words of gift at all. In the ‘Court of 
Appeal, the learned Judges were inclined to construe the so- 
called endorsement as a mere power-of-atiorney. Alternatively, 
they added that at .best it might have operated to give to 
the named person an interest on the death of the assured 
if it had complied with the formalities required by law for 
a will, No help can be derived from that judgment in 
the construction of the terms of the endorsement in the 
present case, because the words here used are that the 
assured doth “hereby assign the benefit of all money, etc., 
to the wife’. On these words it cannot be said that the 
endorsement amounted to a mere power-of-attorney or that the 
transfer was one in futuro. In the Rangoon case, Ma Nu v.. 
Ma Guns, the argument turned on the effect of a mere nomina- 
tion. Reliance was placed by learned Counsel before us on the 
way that the observations in In re Williams: Williams v. Ball, 
had been understood by the learned Judges of the Rangoon 
High Court. As we have dealt with the English case ourselves, 
the observations of the Rangoon High Court on that case cannot 
carry the matter further. 


It was next argued that because in certain contingencies the 
assignee will not on the terms of the endorsement be entitled 
to receive the policy amount or the assignor might become 
entitled to recover the same, the transaction wasonly revocable 
and in that sense the disposition if any was only testamentary. 
This argument seems to us to confound a contingent transfer 
with a revocable transfer. Even this distinction is immaterial 
here, because on its true construction the endorsement in this. 
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case operates in our opinion as a present transfer in favọur of 
the assignee, though provision has also been made for a reverter 
to the assignor, in certain contingencies. The provision for 
reverter only emphasises the immediate operativeness of the 
transfer. If the events that have happened have brought the 
reverter clause into operation, the creditors of the assured would 
no doubt be entitled to treat the policy amountas having become 
part of the estate of the assured. But it cannot be disputed that 
in the events that have happened the assignee is entitled to re- 
cover the policy amount and there is no scope for the operation 
of the reverter clause. 


It was finally contended that an assignment of an actionable 
claim within the meaning of S. 130 of the Transfer of Property 
Act must be “absolute” and that the assignment in the present 
case is not absolute. Reliance was placed in this connection on 
the observations of Beaman, J., in Haridas Lalji v. Narotam 
Raghavji!. The learned Judge has not expressed any final 
opinion on this point, in the case referred to. The question of 
the ‘absolute’ character of the transfer may be material when 
there is a disputeas to the transferee’s right to sue the insurance 
company, no such question arises here. We may however 
observe that there is no possibility in this case, of the assignor 
and the assignee having fractional rights in the policy amount 
at one and the same time. The only qualification on the rights 
of the transferee (apart from the bonus amount with which we 
are not now concerned) is by way ofa defeasance clause (cf. 
S. 31 of the Transfer of Property Act and S. 134 of the 
Succession Act). The result is that so long as the transferee’s 
interest exists, she has the whole interest and when the defeas- 
ance clause comes into operation the interest of the person who 
takes under the defeasance clause is equally an absolute interest. 
We do not find anything in the terms of S. 130 of the Transfer 
of Property Act or in the principle underlying it that excludes a 
transfer of this kind from its scope. 


As desired by Mr. Govinda Menon, the learned Counsel for 
the respondent, we wish to make it clear that this judgment will 
mot apply to any amount that the deceased might be entitled to 
receive by way of bonus in respect of the policy, because the 
endorsement expressly reserves to the assignor the right to the 
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bonus, so that he may, if he so desired, apply it in reduction of 
the premia. If the bonus has been appropriated by the assured 
himself towards the premia due on the policy, there will be 
nothing left for the assured or his creditors to claim. If on the 
other hand there is any sum remaining payable by way of bonus, 
that cannot be held to have passed under the assignment. 

We set aside the decision of the learned District Judge and 
restore that of the District Munsif with costs here and in the 
Court below. 


K.C. —— Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG RAO. 
Krishna Aiyar .. Petttioner* (Accused). 


Madras Prevention of Adulteration Act (III of 1918), S. 5 (1) (d)—Milk 
certified as below the minimum in quality prescribed by Government—Assump- 
tion of buffalo’s milk—As cows milk quality not below standard—Conviction 
wrong. 

Where the petitioner was charged with having sold milk below the 
standard of purity prescribed by Government, but the charge did not state 
whether it was buffalo’s milk or cow’s milk that was said to bave been sold 
by him contrary to law, and the certificate of analysis was obviously based 
on the assumption that the milk that was sold was sold as buffalo’s milk, 


Held, that the sample in respect of which the offence was said to have 
been committed should be dealt with as if it were cow’s milk that was 
offered for sale or sold, and since from the sample it could not be said that 
ascow’s milk the sample was below the prescribed standard, the offence had 
not been established and hence the conviction and sentence should be set 
“aside. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate of Vellore 
in Criminal Appeal No. 13 of 1938 preferred against the judg- 
ment of the Court of the Second Class Magistrate, Vellore, in 
C. C. No. 247 of 1938. 

V. Rajagopala Mudaliar for Petitioner. 

K. Venkataragavachars for The Public Prosecutor for the 
Crown. 

The Court made the following 

OrpERr.—The petitioner has been convicted of an offence 
punishable under S. 5, cl. 1 (4) of the Madras Prevention of 
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Adulteration Act III of 1918. The charge is that be sold 
milk below the standard of purity prescribed by Government. 
The charge that was framed against the accused did not state 
whether it was buffalo’s milk or cow’s milk that was said to 
have been sold by him contrary to law. The certificate of 
analysis in this case by the Government Analyst is to the effect 
that the sample contained 60°5 parts of genuine milk, 35-0 parts 
of added water and 45 parts of cane sugar in a total of 100 
parts. But this opinion as to the composition of the sample 
was based according to the certificate on the fact that the 
sample contained only 3-4 per cent. milk fat and only 0'321 
per cent. nitrogen and 4:5 per cent. cane sugar whereas it is 
laid down in G.O. No. 1867 P.H. dated Ist September, 1932, 
that genuine buffalo milk contains at least 4:5 per cent. milk 
fat and at least 0-53 per cent. nitrogen. It is obvious there- 
fore that this opinion was based on the assumption that the 
milk that was sent as sample, that is, the milk that was sold by 
the petitioner, was sold as buffalo’s milk. There is no basis 
for this assumption that it was buffalo’s milk that was sold. 
The evidence of the Sanitary Inspector is also to the effect that 
he merely asked for a cup of milk and it was given to him. 
He does not say that he asked for any particular kind of 
milk, cow’s or buffalo’s. R. 22 of the rules framed under 
S. 20 of the Act by the Government provides that: 


“ Where milk is sold or offered for sale without any indication as to 
whether it is derived from the cow or the buffalo, the provisions of rr. 16, 17 
and 18 shall apply thereto in all respects as if it were cow’s milk sold or 
offered for sale.” 


It is therefore clear in this case that ihe sample in respect 
of which the offence is said to have been committed must be 
dealt with as if it were cow’s milk that was offered for sale or 
sold. The minimum percentage of milk fat is only 3 per cent. 
under r. 16. The sample contained 3-4 per cent. milk fat. It 
cannot therefore be said that the sample was below the minimum 
prescribed so far as milk fat is concerned. It is contended, 
but there is no evidence to show, that the quantity of solid 
found in the sample was below the prescribed minimum. R. 18 
does not seem to apply to this case in view of the note that is 
found below r. 21. In these circumstances it must be held 
that the offence has not been established in view of the analysis 
which is relied upon by the prosecution. The conviction and 
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the sentence imposed upon the petitioner are therefore set aside 
and he is acquitted and the fine if paid must be refunded to 
him. 

K. C. 





- - Conviction set aside. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—Sm ALFRED Henry LioneL LeacH, Chief 
Justice, Mz. JUSTICE WADSWORTH AND MR. JUSTICE KRISHNA- 
SWAMI ÀIYANGAR. 
Panangipalli Suryanarayanacharyulu .. Petitioner* 
v. 

Ravi Narasimhaswamy and others .. Respondents. 

Court Fees Act (VII of 1870), Ss 7 (v) and 7(x)(c)—Regtstered lease of © 
properiy—Lessee suing for possession and mesne profits—Strangers in 


possession of property sued—Plaint stamped as for specific performance under 
S.7 (x) (¢}-Whether court-fees paid correct. 

In a suit by the first respondent against the petitioner and other defen- 
dants for possession of suit property and for mesne profits, he based his- 
claim on a contract of lease duly executed and registered and averred in his 
plaint that the petitioner in collusion with the other defendants in the suit had 
parted possession of the same property to them and hence treated his suit as- 
one for specific performance of the contract of lease and stamped his claim 
on one year’s rent under the provisions of S.7 (x) (c) of the Court-Fees. 
Act, on the question whether it was in substance a suit for specific perform- 
ance and properly stamped, 

Held, the suit was in substance one for possession and mesne profits 
against strangers to the contract, who, according to the plaintiff, were unlaw- 
fully withholding possession from him, and hence the petition should be 
allowed and the plaint returned to the first respondent for being properly 
stamped under provisions of S. 7 (v) of the Court-Fees Act. 

The correctness of Sundara Ramanujam Naidu v. Sivalingam Pillai, 
(1923) 45 M.L J. 431: LL.R. 47 Mad. 150, need not be gone into as the question 
arising on facts here is different and can be distinguished, 


Petition under S. 115 0f Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise the- 
order of the Court of the District Munsif of Razole dated 7th. 
August, 1936, and made in O.S. No. 200 of 1935. 


V. Subramaniam and V. Satyanarayana {for Petitioner. 
V. Parthasarathi for Respondents. 
The Court delivered the following 


JupGMENT.—This matter arises out of a suit filed by the- 
first respondent in the Court of the District Munsif of Razole- 
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for specific performance of a contract of lease entered into with 
the petitioner, for possession of the properties, and for the 
recovery of mesne profits. The property in suit had belonged 
-to the petitioner’s father who in May, 1913, granted a lease of 
it for twenty years to the second and third respondents and to 
the fathers of the fourth, fifth and sixth respondents. The 
lessor died sometimes before 1929 and the property devolved 
-on the petitioner. On the 2nd November, 1929, the petitioner 
granted a lease of the properties to the first respondent for 
twenty years, the period to commence from 2nd June, 1935. 
A deed of lease was drawn up, duly executed and registered. 
The first respondent averred inhis plaint that the petitioner had 
‘in collusion with the other defendants (respondents 2 to 15 
and one Malay Venkataratnam, the fifteenth defendant) put the 
defendants into possession of the property and had refused his 
demand for possession. He treated the suit as being one for 
specific performance of the contract of lease and stamped his 
plaint on the amount of one year's rent under the provisions of 
S.7 (+) (c) of the Court-Fees Act. The petitioner contended 
‘that the suit was really one for possession and that it should be 
stamped in accordance with the provisions of S. 7 (v) of the 
Act, that is, on the value of the property leased. The value 
which the first respondent had placed on the property in suit 
was Rs. 2,000. The District Munsif held an inquiry into the 
-question of value and found that the property was worth not 
less than Rs. 8,000. This finding has not been challenged. If 
the suit is to be regarded as one for possession and not as one 
for specific performance, it cannot be tried in the Court of the 
District Munsif. The Court having jurisdiction will be that of 
the Subordinate Judge. The District Munsif decided that the 
suit should be classified as a suit for specific performance and 
therefore held that it had been properly stamped. Incoming to 
-this conclusion he relied on the decision of this Court on Sun- 
dara Ramanujam Naidu v. Sivalingam Pillai!. The petitioner 
filed an application for revision of this order. The matter came 
before Varadachariar, J., who considered that observations in 
Sundara Ramanujam Naidu v. Sivalingam Pillai, did lend 
support for the conclusion arrived at by the District Munsif 
and referred the matter to a Bench. This Bench has been 
constituted to decide the question. 
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In Sundara Ramanujam Naidu v. Stvalingam -Pillail, 
Krishnan and Venkatasubba Rao, JJ., held that a suit to compel, 
the defendant to execute a sale deed in pursuance of an agree- 
ment for sale was a suit for specific performance within the 
meaning of S. 7(+) (c)of the Court-Fees Act and did not become 
a suit for possession by reason of the addition of a prayer for 
possession, In the course of his judgment Krishnan, J.n 
observed : 


“The delivery of possession is apart of the specific performance of & 
contract of sale unless the terms thereof show that the vendee was not under 
an obligation to deliver possession. The claim for delivery of possession is 
as much a part of specific performance as the claim for the payment of the 
price is, when the seller brings the suit for specific performance ” 


He also observed that when the prayer for possession was 
allowed to be added the suit did not cease to be one for specific 
performance and become a suit for possession or combination of 
both suits—tunder the Court-Fees Act. In that case there was 
only one defendant and there was no question of the property 
being in the possession of a stranger to the contract. The 
Allahabad High Court in Muhi-ud-din Ahmad Khan v. Majlis 
Rai and Nihal Singh v. Sewa Ram’, also held that a suit for 
specific performance carried with it the right to claim possession 
and in Fakir Chand v. Ram Datt4, the Lahore High Court gave 
a decision to the same effect. On the other hand, the Calcutta 
High Court in Madan Mohan Singh v. Gaja Prasad Singhs, 
came to a contrary conclusion. In that case Mookerjee and 
Caspersz, JJ., held that where in a suit for specific performance 
a claim for possession is added the suit thereby becomes one in. 
substance for possession of the property and should be valued. 
under S. 7, cl. (v) of the Court-Fees Act. 

It is not necessary for the purposes of this case to decide 
whether the opinion of Krishnan, J., in Sundara Ramanujam 
Naidu v. Sivalsngam Pillaii, which is shared by the Allahabad 
and Lahore High Courts is to be preferred to that expressed by 
the Calcutta High Court; nor is it necessary for us to discuss 
whether the observations of Krishnan, J., went too far, because 
it is quite clear that in the present case the suit is in substance 
one for possession and not for specific performance. The 
lease had been executed long before suit and according to the 
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first respondent he was compelled to bring the action because 
the petitioner had parted with possession ‘to the other réspon- 
dents. The suit is, therefore, one for possession against 
strangers to the contract, who according to the plaintiff are 
unlawfully withholding possession from him. The District 
Munsif was impressed by the fact that in his written statement 
the petitioner had said that the property was in his possession 
and that the other defendants were not in possession. This is 
a question of fact which will have to be tried in the suit, but 
for the purposes of the court-fee what the Court has to look 
at is the plaint. The plaint must be stamped according to the 
nature of the suit. The plaintiff formulates his claim and the 
court-fee must be paid according to the category in which the 
suit falls. 


In the course of his argument the learned advocate for the 
first respondent laid great stress on the provisions of S. 27 of 
the Specific Relief Act. That section states that except as 
otherwise provided by Chapter II of the Act specific perform- 
ance of a contract may be enforced against other party thereto 
and any other person claiming under him by a title arising 
subsequently to the contract, except a transferee for value who 
has paid his money in good faith and without notice of the 
original contract. In this case defendants 2 to 16 are not, 
according to the plaint, persons claiming under the first respon- 
dent, but persons who have been put in possession of the 
property in collusion with the petitioner in order to defeat the 
first respondent. 

The petition must, therefore, be allowed and the plaint 
returned to the first respondent for presentation to the Court 
having jurisdiction after being stamped with the proper 15e; 
The petitioner is entitled to his costs. 


i 


K.C. Se Petition allowed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—Sir ALFRED ' Henry LIONEL LEACH, Chief 


Justice, MR. Justice WaDSwoRTH AND MR. Justice KRISHNA- 
SWAMI AIYANGAR. 


Mada Nagaratnam : .. Ploinuff* 
v. 
Puvvada Seshayya and another .. Defendants. 


In re The Madras Agriculturists’ Relief Act. 


Madras Agriculinrists’ Relef Act (Madras Act IV of 1938)—Constitu- 
tional validity—If within powers of Provincial Legislature—Repugnancy 
to Negotiable Instruments Act and Usurious Loans sae aa a with 
Hindu law obligations—Effect. . 


The Madras Agriculturists’ Relief Act was passed for the relief of 
indebted agriculturists in the province. The Act provides for the scaling 
down of debts and interest due from agriculturists and for remission of 
arrears of rent. The references raised the question whether the provisions 
of the Act relating to scaling down of debts and interests due on promissory 
notes and negotiable instruments are «Jira vires the powers of the Provincial 
Legislature in that these provisions are repugnant to the provisions of the 
Negotiable Instruments Act, the Usurious Loans Act and provisions of Hindu 
law as to debts. — 

Held, in one aspect and for one purpose a subject may be within the 
powers of the Federal Parliament while in another aspect and for another 
purpose it may fall within the powers of a Provincial Legislature. 

The Agriculturists’ Relief Act is one which relates to “agriculture” a 
subject reserved for the Provincial Legislature. The Act relates to money- 
tending to agriculturists and “‘money-lending” also is a subject reserved for 
Provincial Legislature. 

So far as negotiable instruments are concerned, the only effect of 
Agriculturists’ Relief Act is to reduce liability where the maker or endorser 
is an agriculturist. The Agriculturists’ Act being in substance within the 
powers of Madras Legislature, the fact that in particular cases it may 
operate to reduce liability on contracts evidenced by negotiable instruments 
cannot affect its validity. So too its affecting discretion given to ee by 
(Jsurious Loans Act cannot affect its validity. 

Even if the matters dealt with under the Agriculturists’ Act do not come 
within the exclusive powers of the Provincial Legislature, the Act can be 
supported on the ground that it relates to “contracts” falling within the 
-concurrent Legislative List. The Act having been reserved for consideration 
of the Governor-General and received his assent under S. 107, Government of 
India Act, its provisions must prevail in the province unless and until the 
Federal Legislature-thinks fit to legislate in respect of the same matter. 

The Provincial Legislature has power to legislate with regard to 
“contract” and no exception is made in regard to contracts entered into by 
Hindus. There is no “Federal” or “existing Indian Law” which stands in 





* Refd. Cases Nos. 7, 8 and 9 of 1938. 7th February, 1939. 
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the way, and even if there were the sanction of the Goyernor-General under 

S. 107, (2)- of the Government of India Act would temove it. The manager 

of a joint Hindu ‘family is. in the position of aa agent and the Provincial 

Legislature ha under the concurrent Legislative Ligt bower to legislate . with 
regard to.“contracts.” 

‘ So, the Madras Agticultth iste! Retief Acti is, itia. vires the powers of the 

Provincial Legislature. 


Case-law under the British North America jin 1867; Garegmat of 
Ireland Act, 1920, discussed and applied. i 


‘Sadanand v. Aman Khan, (1938) 20 PatıL.T. 1 (FB dy FOET but 
ia ail T ae 
Case'stated under Order 46, Ruile 1 of ‘Act V of 1908 by 
the District Munsif of Guntur in Small Cause-Suit No 505 of 
1908. The District Munsif of Guntur, the District'Munsif of 
Cuddalore and the Subordinate Judge of Cocanada each 
referred to the High Court under O. 46, r. 1 of the Civil 
Procedure Code, the question with regard to > the validity | oF the 
Madris Agrieulturists’ Relief Act, 1938.'- i 


“The contentions on behalf of ‘the Madras Government 
were :— : 


A 


(a) The contention that Madras-Act IV of 1938, in so far 
as it affects debts due under or secured by’ promissory, notes is 
invalid; is. unsustainable; C 


2 (8) The impugned enactment was reserved for the consi- 
deration of the Governor-General ` of India under - the terms of 
S. 107 of the Government of India Act, 1985, and therefore is not 
open to attack on the ground ‘that the provisions thereof are 
Tepugnant to the provisions of ‘any existing Indian Law with res- 
pect to any. matter in the Concurrent "Legislative List. 


(c) With: due regard to the. ‘primary matier dealt with by 
the impugned enactment, its subject-matter and legislative character, 
its true nature, its leading features, ils pith and substance, the im- 
pugned legislation as a whole is within the legislativé competence 
of the Provincial Legislature as.falling within item 27 of the Pro- 
vincial Legislative List and kaa under item.20°, of aa same 
List. y 

(d) If, as it must be PAE a general iepialatiog as 
regards relief of debtors is within the competence of the Province, 
the fact that that legislation’ erhbraces within.its scope debts due 
under or secured, by promissory notes.does not render the -legisla- 


tion one with respect to promissory notes, etc., falling within iten 


28 of the Federal Legislative List... | -. ; AR R 
35 
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(e) Consistently with principles of interpretation laid down 
by the Judicial Committee as regards the construction of Federal 
constitutions with enumerated, powers, item 28 of the Federal 
Legislative List must be so read as not to detract from the plenary 
powers of the Provincial Legislature under item 27 of the Provincial 
List, especially as any other construction would defeat the main 
purpose underlying the grant of Legislative power to the Provinces 
under that item, as the bulk of the money-lending transactions in 
this country are secured by promissory notes, and the very object 
and purpose for the conferment of power under item 27 was to 
enable the Provinces to relieve the agriculturists from their grow- 
ing indebtedness. 

(f) The enactment in question is valid as falling also within 
item 10 of the Concurrent Legislative List. 


; (g) Even if it be that it is open to the Central or the 
Federal Legislature to include in a law relating to promissory notes 
a provision as to interest, it is submitted that until such a law is 
enacted and the field occupied, it is open to the Provincial Legis- 
lature to enact measures dealing with debts including those under 
promissory notes and interest due thereon. 


B 


(a) In any event the enforcement of the Hiudu Law obli- 
gation of a member or members of a joint family on the ground 
that a debt evidenced by a promissory note incurred by a manager 
or other person for family purpose cannct be treated as a part of 
the law relating to promissory notes falling within item 28 of the 
Federal Legislative List. The debt sought to be scaled in Applica- 
tion No. 1270 of 1930 falls under this class. 

(b) In any event, where the debt due under or secured by a 
promissory note has merged in a decree and thus passed from the 
domain of contract into the domain of judgments, such decrees are 
within the legislative competence of the Provincial Legislature and 
do not any longer fall within item 28 of the Federal Legislative 
List. 

(c) The provisions pele to decrees, their executability 
and in particular the inhibition on a decree-holder realizing amounts 
in excess of those permitted by the enactment as against land 
within the Province are also covered by item 21 of the Provincial 
Legislative List, read with item 4 of the Concurrent Ein 
List, , 

(d ) The prohibition against the holders of the decree réalt 
zing ; anounta in excess of those permitted by the enactment is 
within the powers of the Provincial Legislature also under item 4 
of the Concurrent List read with item ‘8 of the same List. 
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The contentions on behalf of creditors were— 

(a) Madras Act IV of 1938 cannot affect or modify claims 
or liabilities arising on promissory notes. 

(b) Promissory notes are included in the Federal List item 
28 and the Provincial Legislature has no power to legislate with 
respect to them. 

(c) The Indian Negotiable Instruments Acts XXVI of 1881 
and XXX of 1926 will continue to apply to claims on promissory 
notes until the Federal Legislat ure modifies the law of Negotiable 
Instruments, 

(d) The pith and substance of the Madras Act IV of 1938 
does not bring it under the topic of ‘“Money-lending and Money- 
lenders” in item 27 of the Provincial List nor under “Agriculture”, 
eic., in item 20 thereof. l 

(e) It may fall within item 10' of the Concurrent List but 
it must be read with, and so as to exclude, item 28 of the Federal 
List which is within the exclusive competence of the Federal 
Legislature, 

(f) It cannot be danei broadly, that the ‘relief of 
debtors is within the competence of the Provincial Legislature, or 
that under cover of any such legislation promissory notes can be 
affected. And to read the competence of the Provincial Legislature 
in the sense that it could affect the Law of Negotiable Instruments 
is to wipe out the Federal Law with respect to all the rights of 
parties under every promissory note—which will bea direct inva- 
sion of a sphere within the exclusive competence of the Federal 
Legislature. 

(g) Reservation for the consideration of the Governor- 
General of India cannot cure the incomeptence of the Provincial 
Legislature. 

(h) Interest on promissory notes and decrees thereon are 
also within the item 28 of the Federal List and are dealt with by 
the Negotiable Instruments Acts mentioned above. The field of 
interest is not unoccupied and in any case being within the exclu- 
sive competence of the Federal Legislature cannot be affected by 
Provincial Legislation. In any case this argument cannot affect 
the principal due under the promissory notes. 

(+) If the claim on a promissory note cannot be affected or 
modified by Provincial Legi slation, neither can a decree passed on 
such claim be so affected or modified ; it is a clear and unquestion- 
able principle that what cannot be compassed directly cannot be 
compassed indirectly. Such a right, if it exists, will destroy the 
Federal control.of all items within their exclusive competence 
which pass into decrees. 
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(j) Neither item 4 nor item 8 of the Concurrent List can be 
used by tHe Provincial Legislature to defeat rights arising out of 
promissory notes before or after decree. 

(k) Item 21 of the. Provincial List has no connection with 
the matter under consideration and cannot stand in the way.of the 
enforcement of promissory notes and decrees thereon. 

(}) The liability of persons other than those who are 
signatories to the promissory notes, where the debt is borrowed for 
the benefit or necessity of the family is either on the promissory 
note or by reason of the maker’s representative character; which- 
ever view is taken, it is not within the competence of the Provincial 
Legislature as neither the Provincial nor the Concurrent List em- 
powers such legislation. . And no liability under the existing law 
can be modified except by legislation by a competent legislature. 
Moreover the Act does not relieve the junior members of an 
agriculturist joint Hindu, family from the liability for which all the 
members are equally liable. 

T. R. Venkatarama Sastri, (with K. S. S ankara Iyer, 
N. ‘Sivaramakrishna Iyer, B. V. Ramanarasu and D. Narasa 
Rajw) for the Creditors. The questions to. be decided are :— 

'(i) Whether Act IV of 1938 embraces pronotes and 
remedies thereunder. 

(ii) Ifa pronote merges in a decree has it passed out of 
the region of negotiable instruments and come within the power of 
the Provincial Legislature to alter the obligations? 

(ii) If parties include joint family members in addition to 
the maker of the promissory note can legislature alter their liabi- 
lites? 

(iv) If the decree or promissory note is not to be scaled 
down can legislature prevent its execution (agane land except 
for the scaled down debt) to any extent? 

In the present Government of India Act of 1935 a clear and 
definite demarcation of Federal and Provincial subjects has been 
made. Subjects in the Federal list cannot be legislated upon by 
the Provincial Legislature. See S. 100 (1) of the. Government of 
India Act of 1935. 

‘The Government of India Act provides five kinds of legisla- 
tioni —* 

" -(1) Central legislation. (2) Provincial alone. (3) Concur- 
rent. (4) Not:covered by Provincial. _ (3) Alteration of existing 
law (S. 107). 

By S. 292 existing laws stand m if he are to be intettered 

with it must be done under Ss. 99 to 107.. 


1] THE MADRAS LAW JOURNAL REPORTS. 277 


_ *Pronotes’”’ is exclusively in the Federal list as Item 28 of the 
Federal list. This cannot be taken as “money-lending” or ‘ agri= 
culture” or “contracts” and brought under second or third list. 

Analysing the Madras Agriculturists’ Relief Act (IV of 1938) 
we find S. 3 defines “Agriculiurist”. ‘Debt’ means any liability. 
S. 4 excludes certain liability. Ss. 7, 8 and 9 deal with scaling 
down. S.7by implication would include negotiable instruments. 
S. 13 deals with future debts. We have to see whether the provi- 
sions of this Act vary the provisions of the Negotiable Instru- 
ments Act. [See S. 79 “interest” when specified. S. 80 when 
no rate specified. See also Ss. 82 and 32.] ` i ; 

A pronote is negotiable and the ultimate holder is entitled tò 
realise the amounts under Negotiable Instruments Act from the 
maker and all the endorsees. Applying Act IV of 1938 the 
negotiability of the documents and liabilities of the parties will be 
altered. “Negotiable instruments” is included in the Federal list 
because negotiation takes place outside the provinces. 

Chief Justice. —It affects International law merchant and 
commercial relations. 

T. R. V. Sastrii—Yes. See S. 16 of the MeeBitable Instru- 
ments Act. 

Chief Justice —Effect is to destroy Negotiable Instruments 
Act to a very large extent. 

The Advocate-General.—Intention of k: Act was to give 
relief to the poor agriculturists. 

T. R. V. Sastri.—Cheques, pronotes, etc., fall under Item 28 
of the Federal list and Provincial Legislature cannot deal with 
them. “Money-lending” Item 27 of Provincial list cannot include 
“pronotes,”’ if at all the Act is dealing with money-lending. 

Chief Justice—Supposing local legislature said no money- 
lender shall charge more than 5 per oa interest and he takes a 
pronote at 6 per cent. interest? 

T, R. V. Sastri.—The legislation will be ineffective to affect 
pronotes and holder is entitled to get 6 per cent. 

Krishnaswami Aiyangar, J.—Even in regulating money-lending 
local legislature cannot interfere in the Federal list. Money-lender 
is a person who carries on profession of money-lending, 

Wadsworth, J. Refers to the Usurious Loans Act. 


T. R. V. Sastri.—Usurious Loans Act does not deal with 
“money-lending”. All kinds of debts and all kinds of lenders will 
fall under it. See S.3 of the Usurious Loans Act. 
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Chief Justice —Suppose Act IV of 1938 had a clause saving 
bona fide holders of notes for value, will it still aoet the Nego- 
tiable Instruments Act? 

T. R.V. Sastri—It will. 

Chief Justice Legislature can cut down interest. 

T. R. V. Sastri—The Federal Legislature can and not the 
Provincial Legislature. 

Krishnaswami Aiyangar, ]—Even Usurious Loans Act has 
dealt with interest. 

T. R. V. Sastri—tIt was under the old Government of India 
Act. 

“Money-lending” and “money-lenders” must be construed in 
a sense known to English Law. Cf. S. 6,63 & 64 Vic, Ch. 51; 
for definition of “Money-lender’ See Halsbury (Hailsham 
Edn.), VoL 23, p. 121, paragraph 266. 

Act IV of 1988 deals with debtor agriculturist and provides for 
reduction of his debt. This can’t be legislation regarding “money- 
lending” in Item 26 of the Provincial list. ‘“Money-lending” 
and “Money-lender” is not found in Webster’s Dictionary. 
Macmillan, Oxford, Wharton and Stroud’s Dictionaries say 
that only people who carry on the profession are to be included. 

Krishnaswami Aiyongar, J—You must take it in its literal 
sense. It is not a term of art. 

Wadsworth, J—No one will think of casual loans as “money- 
lending’. 

Chief Justice —‘Money-lending” is business of money- 
lending. 4 

T.R.V. Sastri. En Litchfield v. Dreyfusi, Farwell, J. 

By- Item 27 of the Provincial list only regulation of Dorai 
sion of money-lending is thought of. 

Compare Canadian Constitution 30 and 31 Vic.. Ch. III, S. 91, 
Item 18 Dominion list is “Bills of Exchange”. Item 13 Province, 
“Property and civil rights”. S. 93. “Education.” S. 95 “Agriculture 
and emigration.” — 

In cases of conflict where a topic fell within both the lists the 
Dominion’ ‘legislature had the power to legislate. If there are 
terms of general and particular import the particular should be 
taken out of the general. See Citisens Insurance Company of 
Canada v. Parsons®, Empire Digest, Vol. 17 at 444 (a). See 
Lefroy on Canadian Constitution, pp. 488 and 489. - 


_ 1. (1906) I K.B. 584 at 589. 
2, (1881) 7 A.C. % at 107, 112 and 113. 
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Chief Justice —Is this an Act which has relation to pronotes 
or an Act for relief of agriculturists? 

T. R. V. Sastri—lf the Act did not intend.to legislate on 
negotiable instruments which is beyond the powers of the Provin- 
cial Legislature I have no complaint. If the power is limited you 
cannot give the boon you intend to give without touching subjects 
of Federal Legislation. 


Chief Justice —No further authority is needed. Where there 
is a particular classification and general classification general 
cannot include the particular. It is a self-evident proposition. 


T. R.V. Sastri—See Citizens Insurance Company of Canada 
v. Parsons3, 

Krishnaswami Aiyangar, J——You cannot do by implication 
what you cannot do expressly. 

T. R. V. Sastri—The entire principle is set down in John 
Deere Plow Company, Lid. v. Wharton’, Great West Saddlery 
Company v. The Kingt, Attorney-General for Ontario v. Recipro- 
cal Insurers}, Attorney-General for Manitoba v. Attorney-General 
for Canada8. You must look at the substance not the form of the 
legislation. See also Attorney-General for Canada v. ARIS: 
General for British Columbiat 

Chief Justice-——In the case of simple contract debts with no 
pronote, can the provincial legislature provide for scaling down? 


T. R.V. Sastri—Yes. It will be in the concurrent list if 
there is no pronote. I come within the four propositions laid down 
in Attorney-General for Canada v. Attorney-General for British 
Columbia?. Only the central legislature can legislate. In The 
Regulation and Control of Aeronautics in Canada, In res. Lord 
Sankey accepts the four propositions in Attorney-General for 
Canada v. Attorney-General for British Columbia?. You cannot 
take away the rights in separate compartments without the co- 
operation of the two legislatures. Attorney-General for British 
Columbia v. Attorney-General for Canadas and Attorney-General 
for Canadav. AttorneyGeneral for Ontariol0. The Usurious Loans 
Act was passed before 1st April, 1937, when Government of India 
Act of 1938 came into force. ActIV of 1938 is incompetent to 
affect the Negotiable Instruments Act. j 





2 (1881) 7 A.C. % at 109 (middle). 
3. (1915) A.C. 330 at 337, 339, 341 (top). 
4. (1921) 2 A.C. 91 at 99, 100 and 116. 
5. (1924) A.C. 328 at 337, 339 and 342, 
6. (1929) A.C. 260 at 267. 7. (1930) A.C. 111 at 118. 
8. (1930) A.C. 111 at 118. : 9. (1932) A.C. 54 at 70, 71. 
10. (1937) A.C. 377. $ 11. (1937) A.C. 326 at 353. 


280 THE MADRAS LAW JOURNAL REPORTS. ' [1939 


’ Can‘the local legislature deal with the debt if it passes into a 
decree? If you cannot interfere with rights under a pronote, 
you cannot, confessing your disability indirectly interfere with it 
after merger into decree: ‘Civil Procedure” is'in concurrent list. 

Chief Justice —Civil Procedure is merely Procedure. 

T. R.V. Sastrii—Rights created by a Federal enactment 
cannot be prevented from being enforced by a Provincial Act 

Krishnaswami Aiyangar, J—No one owing under a pronote 
would pay without driving the other party to Court. It would 
mean you put a premium upon non- payment of proper aag just 
debts. 

Chief Justice.—If it is interference before decree, then it 


must be interference after also, since the matter is carried a step 
further. 


Wadsworth, J—It would mean that the Provincial législature 
had the power to veto Federal legislation if it could interfere with 
cases of promissory notes after decree, 

. T.R.V. Sastrii—Pronote law as it stood,should be given 
effect to without any reference to provincial legislation. , Legis- 
lation affecting pronotes could not come under the item “Civil 
Procedure Code” in the concurrent list. 

. Chief Justice.—Sub-S. (1) of S. 100 is over-riding section. 
T, R: V. S asiri.—See S. 292 of Government of India Act. 
Chief Justice.—See S. 107: l 
T. R. V. Sastri.—It relates to future legislation. 


Advocate-General.—It it is in the concurrent list it is cured by 
the subsequent assent of the Governor-General. 
T.R.V. Sastri. —Item 20 in the provincial list defining 
“agriculture” is self-evident. Relief granted in regard to debts of 
agriculturist cannot come under that head. 


The liability of junior members of a joint Hindu family is 
not under the pronote: 

Chief Justice —The Full Bench has held that a junior member 
is not liable on the pronote: 

T. R. V. Sastri.—The liability for necessity, etc., is part of 
the personal law. See Balasubrahsmanya v. Subbayyal. Krishna 
Aityar x. Krishnaswami Atyar’ is the earlier Full Bench decision. 





1. (1938) 1 M.L-J. 426: L-R. 65 LA. 93: LL.R. (1938) Mad. 551 at 567 (P.C.). 
2 (1900) 1.L.R. 23 Mad. 597 (F.B.). 
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Krishnaswami Aiyangar, J.—As a liability outside Heas 
instruments, it falls in the provincial list. - ` 


T. R. V. Sastri—There is no item in the list regarding liabi- 
lity under personal law. 


Advocate-General.—In terms, tigre is nothing in any list as to 
Hindu Law obligation, 5 


T. R. V, Sastri —There are provisions for EE items. 
Liability of a junior member is referred to as liability under per- 
sonal law. See Krishna Aiyar v. Krishnaswami Aiyarl, referred 
in .Maruthamuthu Naicker v. Kadir Badsha Rowther3. The 
liability is ancillary to liability of senior member and if the liability 
is treated as on “contract” it-must be under the pronote. See Nara- 
yanan Chetty v. Virappa Chetty3. A son cannot be sued alone while 
father is alive, on a debt incurred by the’father: Scaling down is 
provided for in Ss. 7,8 and 9. S. 14 is the crucial section. 


Chief Justice —The Act differentiates between members. 
T. R. V. Sasiri—See S. 6. 


Chief Justice. —There is nothing in the Act where whole family 
is agriculturist to scale down for some and not for others.. If you 
cannot scale down for father or manager you cannot scale down 
for others. 

T. R. V. Sastri.—lf part of the act is ultra vires the residue. 
which is inira vires disappears because the scheme of the Act does 
notallow for differentiation. S. 3 of the Act made the joint 
family a unit and if the'distinction sought to be made in S. 14 was 
applied to a joint .family consisting of ae se it will. 
lead to extraordinary situations. 

T. R.V. Sastri—Then referred to the facts of the cases 
before the Court. 

The  Advocate-General (with him N. Rajagopala 
Iyengar) instructed by The Government Solicitor for the 
Madras Government. Prior to the present Government of India 
Act(1935) india had a unitary constitution. There was no competi- 
tion in legislative functions. Under the new Act provinces are in- 
dependent units with sovereign functions and plenary powers 
with regard to matters in list II and list III of the seventh Sch- 
edule to the Government of India Act. Underthe new Act 
“agriculture” is entrusted to Provinces, Item 20 in Provincial list 





1. (1900) LL.R. 23 M. 597 (F.B.), 

2. (1938) 1 M.L.J. 378: LL.R. (1938) Mad. 568 at 573 (F.B.). 
3. (1916) 31 M.L.J. 386: L.L.R. 40 Mad. 581 at 584. 
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—Agriculture ; “including” is not “exhaustive”. Agriculture in all 
its aspects is entrusted to the.Provinces. See Items 18 and 19. 
Agricultural land is confined to Provincial legislature. Provincial 
legislature is competent to prevent alienation of agricultural land. 
Cf. Punjab Alienation of Lands Act. See also provincial item 39 
Land Revenue, and Item No. 41 Trade and Commerce and 
Money-lending and Money-lenders are confided to provinces as 
Item No. 27 of List II. See Parliamentary debates for the 
surrounding circumstances under which “Money- -lending” was 
included in the Provincial list. The Act should not be. interpreted 
too literally. The Act is an ‘organic instrument of the Govern- 
ment’ and interpretation should be such as to achieve ‘the object 
which the legislature had in mind when it passed the Act. 


Even in a constitution where there are apparently mutually 
exclusive lists the duty of Court is to give effect to both and resort 
to S. 100 must be as a last resort only. See C.. P. & Berar Sales 
of Motor Spirit Act, In rel. 

Proceeding to the construction of the lists. Therule of con- 
struction laid down by the Judicial Committee is (1) If possible to 
give effect to both lists mutually exclusive and (2) A subject 
which in: one aspect or for one purpose may come under one list 
may easily come in another list for another purpose. 

S. 91 of the British North America Act dealt with the power 
of the Dominion and the subjects to be exclusively dealt with by 
the Dominion Parliament and S. 92 dealt with powers of the 
Provinces and the subjects which -Provincial legislature could 
legislate on. It has frequently been held that 1f the subject could 
come under both the lists free play should be given to the autono- 
mous provinces. 

In interpreting the expression «Money-lending” assistance can 
be derived by the course of legislation in this province and other 
provinces in regard to money-lending. Where a heading was 
introduced that was not in the nature of a definition but an indica- 
tion of a “type of a very general and generic description”, 
(See Punjab Relief of Indebtedness Act, The Bengal Agricul- 
tural Debtors Act, The Bengal Money-lenders Act and ihe Assam 
Money-lenders Act.) These Acts were intended to give relief to 
agricultural debtors and are applicable to all kinds of debts, the 
main methods being reduction of rent and the application of “Dam- 
dupat”. Such large scale reforms were in the contemplation of 
Parliament when it granted provincial legislatures power to give 
this relief. The dominant idea underlying the Madras Act IV of 


1, (1939) 1 M.L.J. (Fed. Supp.), p- 1, 32-33: 2 Fed.L.J. (Nos. 1 & 2), p. 21 
and pp. 82 and 83. 
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1938 was the protection of agriculture the staple industry of the 
Province. The sphere of the legislative jurisdiction was 
‘agriculture’ and the means to rehabilitate agricultural industry was 
through regulation of money-lending. If you are to decide that 
this Act is ultra vires you will have to decide positively that this 
enactment did not relate to “agriculture” and “money-lending” and 
was in truth a legislation relating to pronotes and bills of exchange. 
(See Gallagher v. Lynnl.) It is the purpose of the legislation that 
should be taken into consideration in construing an enactment. If 
legislation trenched upon some thing which was with the com- 
petence of another legislature the fact that it so trenched on some 
other legislation should not be taken into consideration. 


In Gallagher v. Lynni, the House of Lords held that a legisla- 
tion to regulate the supply of milk though it cut into “trade” and 
commerce was intra vires—they held that in pith and substance the 
legislation was for the peace, order and good government of 
Northern Ireland and though it affected or trenched upon trade 
relating to the prohibited area it was valid. The legislation was 
not with regard to trade though it might affect trade. 


Chief Justice.—If the principal character of the legislation is 
within the power of the provincial Government, the fact that it 
might affect the federal enactment does not invalidate the legisla- 
tion—is that your point? 


Advocate-General.—That is my submission to your Tenlsnive: 


Though Gallagher v. Lynni did not deal with a federal consti- 
tution Shannon v. Lower Mainland Dairy Products Board; 
Attorney-General for British Columbia (Intervening)% deals 
with a federal constitution and follows a long string of cases. 


Chief Justice —You say that the present legislation is to give 
relef to agriculturists and their indebtedness and not to amend 
Negotiable Instruments. 


Advocate-General.—Yes. — 


Chief Justice.—I understand you to say that if a Federal Law 
had been passed this Act might be invalid. 


Advocate-General—Yes. From ist April, 1937, it is as if 
Federal parliament had come into existence for distribution of 
legislative powers. Before that date we had Indian Acts. 1 shall 
deal with this point later. I shall refer to another class of cases, The 
plan of the Government of India Act resembles the Canadian rather 
than the Australian. In the Canadian Act there is a specific provision 
a SEE EY 
1. (1937) A.C. 863 at 869. a2 2. (1938) A.C. 708. 
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—S.91 making the lists exclusive and giving dominance to Federal 
legislature. In spite of it the Privy Council has construed it in a 
way to give full effect to both lists and not to curtail the dominion’ 
powers. A particular subject looked at from one aspect and 
treated for one purpose might fall under the Federal list and 
viewed at from another aspect and enacted for another purpose 
might come under the Provincial list. This theory of “aspect and 
purpose” .has been: considered by the Judicial Committee in the 
following vases, where the theory of ‘‘exclusiveness” under Ss. 91 
and 92 of British North. America Act are got over. Hodge v. 
The Queen}, Russell v. The Queens and John Deere Plow, Co., 
Ltd. v. Wharton3 ;( 1934) Canadian Rep. at p.661(Supreme Court.) 


Chief Justice-—An Act within the powers of a provincial 
legislature to the extent it nullifies a Federal Law will be bad? 


Advocate General.—Yes. 


If there was aclash Dominion legislation is to prevail, this is 
put in as an express provision in our constitution. ; 


S. 107, Government of India Act, 1935, dealing with existing 
Indian Law is new and has no counter-part in Canadian constitu- 
tion (the British North America Act). The expressions ‘Federal 
law’ and “Indian law’ are used in the Act. Indian law is defined 
by S. 311 as law passed before the commencement of the Act. 
Negotiable Instruments Actis an existing Indian Law. So also 
Civil Procedure Code. If it is an existing Indian Law in the con- 
current field it is provided for and can be cured under S. 107 (2). 
Indian law in Federal list is unprovided for. There is no Federal 
law as to Negotiable Instruments Act repugnant to the present 
provincial law, and the Debt Relief Act is a legislation within the 
field of Provincial legislation and it did not nullify any Federal 
law. If it is in the concurrent: list assent of Governor-General has 
cured it. I say I come under “Money-lending”’ exclusively. At 
the highest the only law with which the present Act clashes is 
“Indian law” and there is no Federal law yet on the subject. The 
lists read'with S. 100 makes this legislation competent. The existence 
of a prior Indian Act does not affect the rights of the province. 
The provincial legislature has exercised a powerwhichit is vested 
with under the exclusive list.. Tf there is intrusion into concurrent 
list, (‘‘contracts” “procedure” “Transfer of Preperty Act”) it is 
cured. Mere repugnancy to powers of Federal legislature cannot. 





1. (1883) 9-A.C. 117 at 128. - 2. (1882) 7 A.C. 829. 
3. (1915) A.C. 330 at 331 and 338. > 
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invalidae the provincial legislature. Until and unless ‘the Federal 
legislature passed an Act the Provincial Act is valid. S. 107 does 
not apply to the present case, because there is no Federal law in 
existence. Under $.316, Indian legislature is to function till Federal 
legislature comes into existence. The possibility of an overlap is 
not sufficient. In each case neither legislation will be invalid until 
and unless the field is occupied. , See Attorney-General for Canada 
v. Attorney-General for British Columbial. (Lord Tomlin’s 4th 
proposition). Provincial legislature can override Indian law though 
it cannot overtide Federal law. The two lists have to be read so 
as to give effect to both. 


Chief Justice-—You say the Debt Relief Act will be bad if 
Negotiable Instruments Act were a Federal Act. i 


Advocate-General.—It will be bad not by reason of S. 100 
but by S. 107. Attorney-General of Ontario v. Attorney-General 
for the Dominion of Canada®, is authority for the proposition that 
some provisions of a provincial enactment might appropriately find 
a place ina legislation by theFéderal legislature within its exclusive 
sphere. A provincial law to the extent of repugnancy is void. Though 
a subject from.one aspect may be a Federal subject from another 
it may. be a provincial subject and it will be valid to the extent it 
is not repugnant to federal legislation. If it is not repugnant toa 
Federal law it will be valid, if itis obviously within its sphere. 
Repugnancy to “Indian law” is not repugnancy to “Federal law”. 
‘See 36 Commonwealth L.R..Australia 130 at 155. How far can 
legislature interfere with decrees passed on pronotes. See Item 4 in 
concurrent list. Provincial legislature can regulate substantive 
rights by altering provisions of Civil Procedure Code as to exe- 
cutability and as regards the amounts realisable thereunder. S.-7 
of Act IV of 1938 provides that decrees are executable only to 
the extent scaled down against properties, etc. 


Krishnaswami Atyangar, J —I read the section as reducing the 
debt itself. 


- Chief Justice.—Local legislature can under certain circum- 
stances legislate for “contracts”. This Act relates to contracts. 

~ Krishnaswami Aiyangar, J—It is a reduction of the debt 
itself and not mere procedure. See S. 7, sub-S. (2). 


Advocate-General.—it is open to provincial legislature to say 
which property can be proceeded against. In any event beyond the 





1.. (1930) A.C. 111, to Pees 2 (1894) A.C. 189. 


+ 


Act, In re. 
Mada 
Nagaratnam 

. v. 
Puyvada 
Seshayya 

Leach, C.J. 


286 THE MADRAS LAW JOURNAL REPORTS. [1939 


amount scaled down you cannot proceed. against any property in 
the province. In regard to “land” it is a provincial ,subject—Item 
21. Itis competent for the provincial legislature to enact that 
land will be inalienable. . 

If family members’ liability is not on pronotes but on the debt 
it will come under “contracts”. Regarding the contention that 
this is an unprovided item. -See C..P. & Berar Sales of Motor 
Spirit Act, In rel and S. 104, Government of India Act. Governor- 
General may by notification empower either legislature to legislate 
for any item not provided. “Contracts” will include every resuit 
following from it. - 

Chief Justice —Does this Act infringe on Negotiable Instru- 
ments Act’ is the narrow issue in the case. 

[K. Krishnaswami Atyangar for the Judgment-debtor in C. S 
No. 367 of 1928 High Court stated the facts of his case. 

Application No. 1270 of 1938 in C. S. No. 367 of 1923 refer- 
red by Gentle, J. and heard with these references was remanded to 
the lower Court as there was no finding whether the applicant was 
an agriculturist]. 

Advocate-General continuing.—The point for consideration is 
the liability of a son or a junior member under Hindu Law. It is 
only on the debt and not on the promissory note that the liability 
of the junior members can arise. The Hindu Law obligation 
is fastened on a junior member in respect of a debt con- tracted 
by the father or the manager. The contention for other side is 
that this is a case which is not provided for either in the Federal, 
Provincial or Concurrent List and that the Governor-General must 
authorise one or other legislature to deal with this matter. Under 
the scheme of the Indian Constitution the effort of Parliament has 
been to make as exhaustive a list as-possible and leave no scope for 
any residue or the exercise of residuary power. 

Chief Justice.—I appreciate that argument. Under what 
heading would you bring it? It is not the intention of Parliament 
to leave it vague. 

Advocate-General,—_-Under ‘contract,’ item 10 in the concurrent 
Legislative List. When the word ‘contract’ is used it does not mean 
Contract Act butit means everything relating to the subject of 
contract. When in a constitutional enactment a general heading is 
given the proper method of interpretation is to treat the subject as 
including it in all its aspects and for all purposes. Otherwise you 
will have to put in a definition clause for each one of these things. 
All legal consequences flowing from the contract would be included 
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under the heading ‘contract. It.is used in the most comprehensive 
sense of “contract” whether with reference to the personal law of 
the parties or with reference to the normal ideas of contract 
law. Your Lordships will have regard to the fact that the way in 
which you approach the interpretation of a constitutional enactment 
giving power to the legislature is different from the way in which 
you will interpret an enactment dealing with a particular subject. 
The Constitution Act gives power to make laws in regard to con- 
tracts and in regard to agency. The legislative power exists so 
that changes may be effected in the existing law of the land. It 
does not exist in order to stereotype the law of the land. See 
Attorney General for British Columbia v. Attorney-General for 
Canadal, My submission is that it is a genuine piece of “contract” 
legislation. See as to nature of liability under Hindu Law. 
Mayne’s Hindu Law pp. 380, 381. Chinnaya Nayudu v. Guru- 
natham Chetti2. 

Chief Justice —Is this Act in pith and substance within item 
10? 

Advocate-General.—l say it is alaw relating to money-lending. 
If that is conceded there is no need to go into this. 

Chief Justice —You say that this is matter which arises out of 
“contract” and therefore it is covered by the general heading 
‘contract’. If the Court decides on the main point this point does 
not arise? 

Advocate-General—Yes. The general heading will have to be 
understood in a comprehensive sense and not a narrow sense. 
Understood in that sense, all legal consequences flowing from a 
contract can properly be the subject of legislation, by the provin- 
cial legislature in the concurrent list. 

[ Advocate-General—I was given notice only in the original 
side application. There are three referred cases. I have argued 
on the questions arising out of them. I request Your Lordships 
to give me notice in respect of these cases. 


Chief Justtce-—Treat this as notice given.] 


Advocate-General._There are two parts to S. 107. Oneisa 
provision for “Federal law” which the Federal Legislature is com- 
petent to enact with reference both to Federal List and Concurrent 
List. If any provincial lepislation is repugnant to the Federal law 
to that extent it will be void. So far as “existing Indian law” is 
concerned, Indian law in the Federal list is not provided for. 
Provision is made in S. 107 with respect to an Indian law in the 
concurrent legislative list. If the Provincial law is repugnant to 
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an Indian law in the. concurrent `field.it will be cured by reserva» 
tion. As to Indian law in the provincial list there is no necessity to 
provide for it as thé Provincial legislature has complete’ power to 
repeal its own laws. My main point -is there is no “Federal law” 
in regard to negotiable - instruments. The only law as to it is an 
“Indian law.” Whether and how far the Indian law can be affect- 
ed by any provincial legislation'in invasion of “promissory notes 
and bills of exchange in respect of money-lending” is a matter 
outside S. 107 which has to be dealt with with reference, to the 
provisions of S. 100 read with, the schedules. .It is only if in some 
aspect and for some purpose the provincial . legislature has the 
power that it can legislate and that is my main argument. I do 
not mean-to suggest that every federal. power can be invaded by 
the provincial power if the federal legislature does not act. That 
point has to be made clear: I am not attempting to legislate on 
a federal field. The mere fact that there is an Indian Law ona 
federal subject is immaterial. 


T. R. V. Sastri in reply—The Debt Relief Act affects directly 
Negotiable Instruments.. You cannot legislate so as.to affect debts 
under Negotiable Instruments whether or not there was other legis- 
lation, Indian.or Federal. The Debt Relief Act should be assumed 
to deal with only matters over which it had jurisdiction. If by 
implication it, dealt with Negotiable Instruments, that portion is 
directly against the Constitutional Act and must be void. If you 
have a general topic in one list and a particular topic in another read 
the general ‘excluding the particular.. See Cttizens Insurance Co. 
of Canada v. Parsons’. India Act, 1935, having the experience of 
conflicts in Canadian and Australian Acts, made the topics not run 
into each other’s sphere. Negotiable Instruments Act will stand 
till it is dealt with by competent legislature. Vide S. 292 of India 
Act. The. Federal Legislature alone can, deal with it. 


Chief Justice—Will Legislature have power" to say, only scaled 
down debt can be recovered by money-lender? 


T. R. V. Sastri.—yYes. ` 
Chief Justice —lIf there is a pronote? 
T. RV Sastri—tIt can be sued on in full. 


In item 27—“Money-lending and Money-lender’—you fasten 
your attention on the money-lender. The present Act is not one 
relating to money-lending or money-lender, but to give relief to 
agriculturists. By money-lending and money-lender only special 
class is contemplated not all debtors and creditors. “Agriculture” 
js the totality of agricultural operations. In the present Act any 
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consequences to agriculture will be-an accident. If “any debt” in 
the Act is implied to include pronote debts, then it would be invalid. 
If there is provision for one legislature in one sphere and 
another in another sphere without referring to the first both must 
be given effect to without infringing on each other. See The Board 
of Commerce Act, 1919, and The Combines and Fair Prices Act, 
1919. Jn re’. A provincial matter may be legislated for by the 
Dominion legislature when the matter is one of dominion importance. 


Chief Justice —Do you say under no circumstances the provin- 
-cial legislature can interfere with pronotes? 


T. R. V. Sastri—yYes. 


Chief Justice —Has the “aspect and purpose” proposition been 
-doubted in any later case? 


T. R. V. Sastri—The theory of aspect, was a mode of dividing 
the spheres between the Central and Provincial Legislatures and not 
for working them in the same sphere. If “pronotes” is a central 
subject under no possible head can Provincial Legislature deal with 
it. In cases of overlapping Provinces should give way to the Central 
Legislature, “pronotes” being a central subject, ‘‘money-lending” 
minus “pronotes” is the only sphere in which provinces could 
legislate. 

Chief Justice—You cannot dissociate “money-lending” from 

“pronotes” in this country. 


T. R. V. SastriWhat cannot be done directly cannot be ine 
indirectly. Liability under “pronote” being one and indivisible it 


cannot be separated as agriculturists’ pronotes and so on. All 
existing enactments continue in force unless repealed by a “compe- 
tent authority”. In Citizens Insurance Co. of Canada v. Parsons’, 
competent authority is construed to mean such authority as would 


have power to re-enact that legislation. See also Sadanand Jha v.- 


Aman Khan’ 

Chief Justice—If legislation on money-lending was in the 
exclusive power of the Province what would be the virtue of that 
power to the Province if it had not the power to deal with pronotes 
for all practical purposes? 

Krishnaswoms Atyangar, J—If pronotes are taken away will it 
not render the Act absolutely nugatory? 


T. R. V. Sastri—tit might be. But till Negotiable Instruments . 


Act is altered or repealed the law will continue to operate. 
“‘Pronotes” in Federal list was not intended to be divided. Under 
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Hindu Law, liability of junior member arose out of their personal 
law and not on contract by manager and it would not fall under 
“contract” in the concurrent list. 

Advocate-General.——Sadanand Jha v. Amon Khan‘, dealt with 
a subject in concurrent list and has no application here. The 
observation that Provincial Legislature cannot trench on sphere of 
Federal Legislature even where it was a necessary incident to the. 
legislation within the competence of the Provincial Legislature is 
not a correct statement of the law and is against the Privy Council 
decisions. 

7th Feb. 1939. The judgment of the Court was delivered by 

The Chief Justice :—Under the provisions of O. 46,.r. 1 of 
the Code of Civil Procedure the District Munsif of Guntur, the 
District Munsif of Cuddalore and the Subordinate Judge of 
Cocanada have referred to this Court for decision questions. 
with regard to the validity of the Madras Agriculturists’ Relief 
Act, 1938, an Act passed by the Madras Legislature to provide 
for the relief of indebted agriculturists in the Province. The Act 
provides for the scaling down of debts and interest and for 
remission of arrears of rent. All the references raise the 
question whether the provisions of the Act relating to the 
scaling down of debts and interest are sira wires the powers of 
the Provincial Legislature in that these provisions are repugnant 
to provisions of the Negotiable Instruments Act, 1881. The 
reference by the District Munsif of Guntur couples the Usurious- 
Loans Act, 1918, with the Negotiable Instruments Act and the’ 
reference by the District Munsif of Cuddalore raises the further 
question whether the’ Act iô ultra vires because its provisions, 
conflict with the provisions of Hindu Law which impose upon. 
a son the pious obligation to discharge his father’s debts, 
lawfully contracted, and liability on a member of a joint family, 
to pay out of his share ofthe family property a debt incurred by: 
the manager of the family for a family necessity. The references. 
have been heard together and it will be convenient to z answer 
them in one judgment. 


The objections to the Madras Asset Relief Act 
are based on ‘provisions of the Government of India Act, 
1935, and the questions referred will be more readily under- 
stood if the relévant sections of the latter enactment are first 
stated. S. 99 of the Government of India Act provides that 
subject to the provisions of the Act, the Federal Legislature 
may make laws for the whole or any part of British India or 
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for any Federal State, and a Provincial Legislature may make 
laws for the Province or for any part thereof. S. 100, sub- 
S. (1) confers upon the Federal Legislature exclusive power to 
make laws with respect to any of the matters enumerated in 
List I in the Seventh Schedule to the Act (the “Federal 
Legislative List”). Sub-S. (2) provides that, notwithstanding 
anything in sub-S. (3), the Federal Legislature, and subject 
to sub-S. (1) a Provincial Legislature also, have power to 
make laws with respect to any of the matters enumerated in 
List III in the Schedule, (the “Concurrent Legislative List”). 
Sub-S. (3) states that subject to the two preceding sub- 
sections the Provincial Legislature has, and the Federal Legis- 
lature has not, power to make laws for a Province or any part 
thereof with respect to any of the matters enumerated in List II 
(the “Provincial Legislative List”). The Provincial Legislature 
is, therefore, given exclusive power to legislate with regard to 
the matters specified in List II. S. 107 deals with the position 
when there is inconsistency between a Federal law and a 
Provincial law, or between an “existing Indian law” and a 
Provincial law. Sub-S. (1) of this section reads as follows :— 

“If any provision'of a Provincial law is repugnant to any provision of a 
Federal Jaw which the Federal Legislature is competent to enact or to any 
provision of an existing Indian law with respect to one of the matters 
enumerated in the Concurrent Legislative List, then subject to the provisions 
of this section, the Federal law, whether passed before or after the Pro- 
vincial law, or, as the case may be, the existing Indian law shall prevail and 
the Provincial shall to the extent of the repugnancy be void”. 

_ An existing Indian law is. defined in S. 311. It is not 
necessary to set out the whole of the definition. Stated shortly, 
it means any law which was lawfully. passed before the com- 
mencement of Part HI of the Act. Part III’ relates to 
Governors’ Provinces and deals inter alia with the constitution 
of Provincial Legislatures. It. came into force on, the Ist April, 
1937. 


Sub-S, (2) of S. 107 states: 


“Where a Provincial law with respect to one of the matters enumerated 
in the Concurrent Legislative List contains any provision repugnant to the 
provisions of an earlier Federal law or an exiting Indian law with respect 
to tbat matter, then, if the Provincial law, having been reserved for the 
consideration of the Governor-General or for the signification of Hig 
Majesty’s pleasure has received the assent of,the Governor-General or‘of 
His Majesty, the Provincial law shall in that Province prevail, but ńeverthé- 
less the Federal PEU may at any time enact further legislation with 
respect to the same matter” 
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Reading sub-Ss. (1) and (2) of S. 107 together the 
effect is this. A Federal law always overrides a Provincial law 
unless the Provincial law is in respect of one of the matters 
enumerated in the Concurrent Legislative List and has been 
reserved for the consideration of the Governor-General or for 
the signification of His Majesty’s pleasure and has received the 
assent of the Governor-General or of His Majesty, in which 
case the Provincial law prevails in the Province until the Federal 
Legislature chooses to legislate further. The position is the 
same in respect of an “existing Indian law’. An existing 
Indian law with respect to a matter enumerated in the Concur- 
rent Legislative list overrides a Provincial law unless the 
Provincial-law has been reserved and has received the assent 
under sub-S. (2). The power of the Federal Legislature to 
legislate further when a Provincial law has been reserved 
and has received the assent is subject to the proviso that no 
Bill or amendment shall be introduced without the previous 
sanction of the Governor-General. The respective legislative 
lists are comprehensive, but S. 104 empowers the Governor- 
General to assign to the Federal Legislature or to a Provincial 
Legislature a matter which has not been enumerated. 


To the Federal Legislature is given the power of legislating 
with regard to: 


“ Cheques, bills of exchange, promissory notes and other like instru- 
ments”. 


This is paragraph 28 of the Federal Legislative List. To the 
‘Provincial Legislature is given the power of legislating with 
regard to “agriculture” (paragraph. 20).The word “agriculture” 
‘is used in a wide sense and it is expressly stated that it includes 
agricultural education and research, protection against pests and 
prevention of‘plant diseases, improvement of stock and preven- 
tion of animal diseases, veterinary training and practice, pounds 
and the prevention of cattle trespass. The Provincial Legis- 
lature’s powers also relate to “land”, that is to say, rights in 
or over land, land tenures including the relation of landlord and 
tenant and the collection of rents; transfer, alienation and 
devolution of agricultural land, land improvement and agricul- 
tural loans (paragraph 21) and “money-lending and money- 
lender” (paragraph 27). Included in the Concurrent Legislative 
List are: 
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“Contracts including partnership, agency, contracts of carriage and 
other special forms of contract, but notincluding contracts relating to 
agricultural land” (para. 10), 

I will now turn to the provisions of the Madras Agri- 
culturists’ Relief Act. S. 7 ofthe Act provides that notwith- 
standing any law, custom, contractor decree of Court to the 
contrary, all debts payable by an agriculturist at the commence- 
ment of the Act, shall be scaled down in accordance with the 
provisions of Chapter Il of the Act. No sum in excess of the 
amount as so scaled down shall be recoverable from him or 
from any land or interest in land belonging to him; but shall 
his property be liable to be attached and sold or proceeded 
against in the execution of any decree against him in so far as 
such decree is for an amountin excess of the sum as scaled 
down under Chapter II. S.8 makes provision for the scaling 
down of debts incurred before the Ist October, 1932. The 
section states that all interest outstanding on the 1st October, 
1937, in favour of: any creditor of an agriculturist whether the 
same be payable under law, custom or contract or under a 
decree of Court and whether the debt or other obligation has 
ripened into a decree or not, shall be deemed to be discharged 
and only the principal or such portion thereof as may be out- 
standing shall be deemed to be the amount repayable by the 
agriculturist on that date. Where an agriculturist has 
paid to any creditor twice the amount of the principal 
whether by way of principal or interest or both, such 
debt including the principal, shall be deemed to be wholly 
discharged. Where the sums repaid by way of principal or 
interest or both fallshori of twice the amount of the princi- 
pal, such amount only as would make up this shortage, or the 
principal amount or such portion of the principal amount as is 
outstanding, whichever is smaller, shall be repayable. Where 
a debt has been renewed or included in a fresh document in 
favour of the same creditor, the principal originally advanced 
by the creditor together with such sums if any as have been 
subsequently advanced as principal shall alone be treated as 
the principal sum repayable by the agriculturist under the 
section. S. 9 makes provision for scaling down of debts 
incurred on or after the first October, 1932. In such cases 
interest shall be calculated up to the commencement of the Act 
at the rate applicable to the debt under the law, custom, 
contract or decree of Court under which it arises or at 5 per 
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cent. per annum simple interest, whichever is less, and credit 
shall be given for all sums paid towards interest and 
only such amount as is found outstanding for interest thus 
calculated shall be deemed payable together with the principal 
amount or such portion of it as is due. Any part of the debt 
which is found to be renewal of a prior debt shall be deemed 
to be a debt contracted on the date on which such prior debt 
was incurred, and if such debt had been contracted prior to 
the 1st October 1932 shall be dealt with under the provisions 
of S. 8. S. 12 states that all debts which have been scaled 
down under the provisions of the Act shall, so far as any sum 
remains payable thereunder, carry from the date up to which 
they have been scaled down interest on the principal amount 
due on that date at the rate previously applicable under law, 
custom, contract or otherwise; provided that it shall not in any 
case exceed 64 per cent. per annum simple interest. Under 
S. 13, in any proceeding for recovery of a debt, the Court shall 
scale down all interest on any debt incurred by an agricultu- 
rist after the commencement of the Act, so as not to exceed a 
sum calculated at 6f per cent. per annum simple interest, but 
power is reserved for the Provincial Government to alter and 
fix any other rate of interest from time to time. 


The Madras Agriculturists’ Relief Act makes no difference 
between a simple contract debt and debt due on a promissory 
note or other negotiable instrument. Therefore, debts arising 
on negotiable instruments are within the purview of the Act. If 
debts on promissory notes were excluded, the Act would to a 
very large extent be rendered nugatory, the practice of lending 
money on promissory notes being so widespread. It is said that 
as the Negotiable Instruments Act contemplates the payment of 
the full amount due on a negotiable instrument, the Provincial 
Legislature has no power to enact a measure which cuts down 
the amount payable on the negotiable instrument. In this con- 
nection, our attentionhas beendrawnto theprovisions of Ss. 32, 
78, 79 and 80 of the Negotiable Instruments Act. S. 32 states 
that in the absence of a contract to the contrary, the maker of 
a promissory note and the acceptor before maturity of a bill of 
exchange are bound to pay the amount thereof at maturity 
according to the apparent term of the note or acceptance res- 
pectively, and the acceptor of the bill of exchange at or after 
maturity is bound to pay the amount thereof to the holder on 
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demand. S. 78 says that subject to the provisions of :S. 82, 
which relates to the discharge from liability, payment of the 
amount due on a promissory note, bill of exchange or cheque, 
must in order todischarge the maker oracceptor, be made to the 
holder of the instrument. S. 79 requires that when interest at 
a specified rate is expressly made payable on a promissory note 
-or bill of exchange interest shall be calculated at the rate specified 
on the amount of the principal money due thereon, from the 
date of the instrument, until tender or realisation of such 
amount, or until such date after the institution of a suit to re- 
cover such amount as the Court directs, and S. 80 states that 
interest shall be calculated at 6 per cent. per annum where no 
interest is specified in the instrument. 


The first question which falls for decision is whether the 
Madras Agriculturists’ Relief Act is a measure which is directly 
within the exclusive powers conferred upon the Provincial Legis- 
lature. The Government of India Act, 1935, has been drafted 
in the light of the experience gained by the working of the 
Canadian and Australian Constitutions, particularly by the work- 
ing of the Canadian Constitution which is governed by the 
British North America Act, 1867. The British North America 
Act differs in an important respect from the Government of 
India Act in that it contains no Concurrent Legislative List, 
apart from the two subjects mentioned in S. 95. The powers 
of the Federal Parliament in Canada are defined in S. 91 of 
the Act and the powers of the Provincial Legislatures in S. 92. 
But the fact that there is a Concurrent Legislative List in the 
Indian Act does not affect the principles which apply in deciding 
what is within the exclusive power of the Federal Legislature 
and what is within the exclusive power of a Provincial Legis- 
lature. There have been numerous cases before the Privy 
Council relating to the British North America Act and the 
principles stated by the Judicial Committee in those cases have 
direct application when the Court has to consider whether a 
particular Act is or is not sliva vires the powers of a Provincial 
Legislature. However carefully an Act is drawn it is not 
possible to avoid questions arising with regard to the powers of 
the respective legislatures, but as was stated in Citizens In- 
surance Company of Canada v, Parsons! it could not 
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have been the intention that conflict should exist and in order 
to prevent such a result, the two sections must be read together, 
and the language of one interpreted, and, where necessary, 
modified, by that of the other. In this way, as was further 
pointed out, it may be, in most cases, be found possible to 
arrive at a reasonable and practical construction of the language 
of the sections so as to reconcile the respective powers they 
contain, and give effect to all of them. The fact thatan Act of 
a Provincial Legislature may in some respect trench upon a 
Federal subject is not the deciding factor. In deciding whether 
a particular Act is wlira vires the powers of a Legislature the 
Court has to have regard to “the true nature and character 
of the legislation in the particular instance in order to 
ascertain the class of subjects to which it really belongs”. 
Russell v. The Queens. In Hodge v. The Queens the 
Privy Council, in deciding whether an Act passed by the 
Legislature of the Province of Ontario and known as “The 
Liquor Licence Act of 1877” was within the powers of the 
Provincial Legislature said that subjects which in one aspect 
and for one purpose fall within S. 92 of the British North 
America Act may in another aspect and for another purpose 
fall within S.91. In other words, in one aspect and for one 
purpose a subject may be within the powers of the Federal 
Parliament while in another aspect and another purpose it may 
fall within the powers of a Provincial Legislature. This state- 
ment of the law was emphasised in John Deere Plow Company, 
Lid. v. Wharton4 where Lord Haldane, in delivering the Judg- 
ment of the Board observed :— 


“It must be borne in mind in construing the two sections, that matters 
which in a special aspect and fora particular purpose may fall within one of 
them may ina different aspect and fora different purpose fall within the 
other. In such cases the nature and scope of the legislative attempt of the 
Dominion or the Province, asthe case may be, have to be examined with 
reference to the actual facts if ıt is to be possible to determine under which 
set of powers it falls in substance and reality.” 


The jouse of Lords expressed the same opinion in 
Gallagher v. Lynn1 a case under the Governmentof Ireland Act, 
1920. That Act conferred upon the Parliament of Northern 
Ireland the power to make laws for the peace, order and good 





2. (1882)7 A.C. 829. 3. (1883) 9A. C. 117. 
4. (1915) A C 330 at 339. 1. (1937) A C. 863. 
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Government of Northern Ireland with certain limitations. The 
Act expressly provided that the Parliament of Northern Ireland 
should not have power to make laws in respect of 


“trade with any place out of that part of Ireland within their jurisdiction, 
except so far as trade may be affected by the exercise of the powers of taxa- 
tion given to the said Parliaments, or by regulations made for the sole 
purpose of preventing contagious disease, or by steps taken by means of 
inquiries or agencies out of that part of Ireland within their jurisdiction for 
the improvement of the trade of that part or for the protection of traders of 
that part from fraud”. 


The Parliament of Northern Ireland passed an Act called 
the Milk and Milk Products Act (Northern Ireland), 1934, 
which had the effect of putting an end to the milk trade between 
the farmers of Donegal which is in the Free State and 
customers in Derry which is in Nothern Ireland. It was said 
that the Act was an Act in respect of trade outside Northern 
Ireland. The House of Lords refused to accept this contention 
holding that it was a law for the peace, order and good Gov- 
ernment of Northern Ireland in respect of precautions taken to 
secure the health of ihe inhabitants of Northern Ireland by 
protecting them from the dangers of an unregulated supply of 
milk. Lord Atkin observed :— 


“It is well-established that you are to look at the ‘true nature and 
character of the legislation” Russell v. The Queen, ‘the pith and substance 
of the legislation’. If, on the view of the statute as a whole, you find that 
the substance of the legislation is within the express powers, then it is not 
invalidated if incidentally it affects matters which are outside the authorised 
field. The legislation must not under the guise of dealing with one matter 
in fact encroach upon the forbidden field. Nor are you to look only at the 
object of the legislator. An Act may havea perfectly lawful object e.g. 
to promote the health of the inhabitants, but may seek to achieve that object 
be invalid methods, e.g. a direct prohibition of any trade witha foreign 
country. In other words you may certainly consider the clause of an Act 
to see whether they are passed ‘in respect of’ the forbidden subject. In the 
present case any suggestion of an indirect attack upon trade is disclaimed by 
the appellant. There could be no foundation for it. The true nature and 
character of the Act, its pith and substance, is that itis an Act to protect 
the health of the inhabitants of Northern Ireland; and in those circumst- 
ances, though it may incidentally affect trade with County Donegal, it is 
not passed ‘in respect of’ trade, and is therefore not subject to attack on that 
ground”. 


The passage which I have quoted from the judgment of 
Lord Atkin (which was concurred in by Lord Thankerton, Lord 
Macmillan and Lord Wright) was quoted in extenso in the 
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judgment of the Privy Council in Shannon v. Lower Mainland 
Dairy Products Board1a case which related to the powers of 
the British Columbia Legislature to set up a central marketing 
Board, to establish or approve schemes for the control and 
regulation within the province of the transportation, packing, 
Storage and marketing of natural products, to constitute 
marketing Boards, toadminister such schemesand tovest in them 
powers considered necessary or advisable to exercise those 
functions, including the powers to fix and collect licence fees. 
It was held that the Act did not encroach upon the powers of 
the Federal Legislature to deal with the regulation of trade and 
commerce and the raising of money by taxation. The Court 
has, therefore, to look to the Madras Agriculturists’ Relief Act 
to see whether it isin substance within the express powers of 
the Provincial Legislature. If it is, it is not invalidated. 
because incidentally it may affect matters which are within the 
Federal field. 


The Madras Agriculturists’ Relief Act, 1938, was placed on 
the Statute book because the Madras Legislature considered that 
it was expedient to provide relief to indebted agriculturists in 
the Province and the provisions of the Act are all directed to 
the attainment of this object. The Court is not concerned with 
the policy of the Act, but with the effect of its provisions. That 
agriculturists in the Province are heavily indebted is a matter 
of common knowledge and the Legislature decided that the 
situation demanded that relief should be given to them in the 
form of the scaling down of their debts. Agriculturists who 
are overburdened with debt cannot cultivate their lands to the 
best advantage. They have not the means, and there is a risk of 
their lands passing into the hands of non-agriculturists to the 
determent of agriculture. Therefore the Act is one which does 
relate to agriculture and consequently relates to a subject 
reserved for the provincial Legislature. But the matter does 
not rest there. The Act is certainly one which relates to money- 
lending to agriculturists and money-lending is another subject 
which is reserved for the Provincial Legislature. The power 
to deal with money-lending must carry with it a power to limit 
the amount to be recovered by the money-lender. ‘This has not 
been seriously challenged. The main attack on the Act has been 
based on the fact that its scaling down provisions are repugnant 


1. (1938) A. C. 708. 
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to ihe Negotiable Instruments Act in that they do not allow the 
full amount due on a promissory note to be recovered from an 
agriculturist. But we do not regard the Agriculturists Relief 
Act as really affecting the principles embodied in the Negotiable 
Instruments Act. Negotiation of a promissory note is not 
prohibited nor is it said that a maker or an indorser shall not 
be liable.. The only effect of the Madras Agriculturists’ Relief 
Act so far as Negotiable Instruments are concerned is to reduce 
liability where the maker or indorser is an agriculturist. In 
providing for this the Provincial Legislature was acting in the 
interests of agriculture and regulating money-lending to agri- 
culturists. It could never have been the intention of Parlia- 
ment in conferring a general power on the Federal Legislature 
to legislate with regard to negotiable instruments to reduce the 
power of Provincial Legislature to deal with subjects within its 
exclusive control. When examined the Madras Agriculturists’ 
Relief Act is in substance within the express powers of the 
Madras Legislature and the fact that in particular cases it may 
operate to reduce liability on contracts evidenced by negotiable 
instruments cannot affect its validity. The authorities which 
1 have quoted are definite on the point. 


Even if the matters dealt with in the Madras Agriculturists’ 
Relief Act do not come within the exclusive powers of the 
Provincial Legislature the Act can be supported on the ground 
that it relates to contracts falling within the Concurrent Legis- 
lative List. The indebtedness of the agriculturists arises out 
of contract and contract of the nature contemplated by the 
Concurrent Legislative List. Regarding the Act as an Act 
dealing with a matter falling within the Concurrent Legislative 
List, S. 107 of the Government of India Act comes into opera- 
tion. The Negotiable Instruments Act is an “existing Indian 
Law” within the meaning of S. 107. The Madras Agricul- 
iurists’ Relief Act was reserved for the consideration of the 
Governor-General under the provisions of S. 107 (2) and 
received his assent. Therefore even if the Act does not come 
within the exclusive powers of the Legislature its provisions 
must prevail in the Province by virtue of the provisions of 
S. 107 of the Government of India Act, unless and until the 
Federal Legislature thinks fit to legislate in respect of the same 
matter. But by virtue of the proviso to the section this cannot 
happen without the previous sanction of the Governor-General. 


F.B. 
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The argument based on the Usurious Loans Act stands or 
falls with the argument based on the Negotiable Instruments 
Act. If the Provincial Legislature had the power to pass the 
Madras Agriculturists’ Relief Act as being an Act dealing with 
matters in the Provincial Legislative List—and we hold that it 
had—the fact thatit affects, so faras agriculturists are concerned, 
the discretion given to the Court by the Usurious Loans Act 
can make no difference to its validity- But in any event the 
Madras Agriculturists’ Relief Act here again findssupport from 
the provisions of S. 107 of the Government of India Act. In 
the course of the argument our attention was drawn to the 
decision of the Patna High Court in Sadanand v. Aman Khan}, 
We have been given to understand that this decision is being 
made the subject-matter of an appeal to the Federal Court, and in 
these circumstances we do not consider it fitting that we should 
discuss the views expressed in the judgments delivered by the 
learned Judges who decided that case. It is sufficient to say 
that in deciding the references now before us we have considered 
the Patna decision. 


The only question which remains to be considered is 
whether the Madras Agriculturists’ Relief Act is ultra vires 
because it conflicts with the provisions of the Hindu law 
imposing on a son pious obligation to discharge his father’s 
debts and liability on a member of a joint family to pay out of 
his share of the family property debts incurred by the manager 
of the family for family necessity. The argument here is that 
the Government of India Act does not authorise either the 
Federal Legislature or the Provincial Legislature to legislate on 
matters relating-to Hindu Law and that, therefore, until the 
Governor-General under the powers conferred upon him under 
S. 104 of the Act has assigned to the Federal Legislature or 
the Provincial Legislature power to enact laws with regard to 
Hindu law, neither Legislature can pass an Act which alters 
the personal law of the Hindus. The Provincial Legislature 
has power to legislate with regard to contracts and no exception: 
is made in respect of contracts entered into by Hindus. There 
is no Federal or “existing Indian law” which stands in the way 
and even if there were the sanction of the Governor-General 
given under S. 107 (2) of the Government of India Act would 





1. (1938)20 P L.T. 1. 
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remove it. The Provincial Legislature had, therefore, full 
power to legislate with regard to contracts entered into by 
Hindus and to reduce their contractual obligations. A Hindu 
son cannot be made liable for more than what his father is liable 
for, and in cutting down the father’s liability, the Legislature is 
not interfering with any principle of Hindu Law. The same 
remarks apply in the caseof the manager of a family contracting 
adebt for family necessity. The members of the family are 
liable to the extent of their interests in the family property for 
so much of the debt as is lawfully recoverable. The manager 
is in the position of an agent and the Provincial Legislature has 
under the Concurrent Legislative List power to legislate with 
regard to agency as well as with regard to contract. There is 


no substance in the argument that the Act operates to change 
the principles of Hindu Law. 


For the reasons indicated we hold that the Madras Agricul- 
turists’ Relief Act is intra vires the powers of the Provincial 
Legislature and the references will be answered in the sense 
indicated in this judgment. The costs of the reference will in 
each case be made costs in the cause. We grant a certificate 
in each case under S. 205 of the Government of India Act, 
1935. (Memorandum of costs will follow). 


K. S. Reference answered. 





AN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE KING AND Mr. JUSTICE Stoparrt. 


Vadrevu Sankaramurthi and .. Appellants* (Defendants 
another 3 and 4) 
v. 
Vadrevu Subbamma .. Respondent (Plaintiff). 


Hindu Law—Maintenance—W idowed daughter-in-law—Right in respect 
of self-acquired property of father-in-law —Enforceability against donee or 
devisee of property. 

A widowed daughter-in-law has no legal right under the Hindu Law to 
claim maintenance from her father-in-law out of his self-acquired property 
but only a moral right; and if on her father-in-law’s death that property 
descends by inheritance to his heirs her moral right becomes a legal right at 
the moment of his death as against them and as against the property which 
they have so inherited. But she does not acquire such a legal right against 
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the devisee or donee of the self-acquired property where it descends not by 
inheritance but by a deed of will or gift executed by the father-in-law. 


Observations of Subramania Aiyar, J. in Rangammal v. Echammal; (1898) 
9 M.L J. 14: LL.R. 22 Mad. 305, not followed, 


Gopal Chandra Pal y Kadambini Dasi, A.I.R. 1924 Cal. 364 : Jeot Ram v. 
Mt. Laufı, A I R. 1929 Ail. 751 and Bhagwanti v. Thakur Mali, A.ILR. 1926 
Lah 198 considered. 

Second appeal against the decree of the Court of the 
Subordinate Judge of Amalapuram in Appeal Suit No. 103 of 
1929 preferred against the decree of the Court of the District 
Munsif of Razole in O.S. No. 13 of 1929 (O.S. No. 401 of 
1926—District Munsifi’s Court, Amalapuram). 

K. Bhimasankaran for Appellants. 

V. Viyanna for Respondent. 

The Court delivered the following 


JupGMENT:—This appeal raises an important question 
regarding the right of maintenance. The respondent is the 
widow of one of the sons of one Surayya. Her husband died 
in 1920. In 1923 Surayya became a Sanyasi after executing 
and registering a documcnt described as a will (Ex. IV-C). In 
that will he bequeathed his self-acquired properties to his grand- 
sons (defendants 3 and 4 in the suit) who are respectively the 
sons of Surayya’s two other sons (defendant 1 and defendant 
2). Surayya handed over his properties to his grandsons, and 
thereafter disappeared out ot their lives. In 1926 the respon- 
dent sued the four defendants for maintenance and in -both-of 
the Courts below she has obtained a decree for maintenance 
against defendants 3 and 4, which is also charged upon the 
property acquired by them under Ex. IV-C. Defendants 3 and 
4 have now filed this second appeal, and in our opinion the 


appeal must succeed, 


The construction of Ex. IV-A need not delay us long. 
Though it appears to have been treated throughout the trial and 
the first appeal as a will which spoke from the day on which 
Surayya renounced his civil rights, we think it should be more 
properly styled a gift deed which came into effect when posses- 
sion of the properties was actually given to the appellants but 
whether it will be a will or a gift deed, we think the principles 
upon which any rights of the respondent to maintenance are or 


are not affected by it are the same. © 
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We begin the discussion of the question before us by 
enunciating two propositions of law which are well established 
and have not been contested. 


(i) A widowed daughter-in-law has no legal right to 
maintenance from her father-in-law out of his sclf-acquired 
property but only what is called a moral right, and 


(#) But if on her father-in-law’s death that property 
descends by inheritance to his heirs her moral right becomes a 
legal right at the moment of his death, as against them and as 
against the property which they have so inherited. 


The point which now arises for determination-is: 


‘Does she acquire a similar legal right against the devisee or donee of 
self-acquired property or against the property itself if it descends not by 
inheritance but by will or gift.” 

Now in discussing this matter the first thing which strikes 
us is that the second proposition of law which has been 
enunciated above is a very startling one, and we immediately ask 
ourselves the question: 


“Why should anestate which is unburdened in the hands of one owner 
become burdened in the hands of a second owner who acquires it from him.” 


_ This is contrary to all general provisions of law, and it 
must be due to some peculiarity in the nature of the death of a 
Hindu and of succession to his property. The answer is given 
in Janki v. Nand Rami in these words: 

“An essential element of the son’s right of inheritance from his father is 
the spiritual benefit which in the contemplation of the Hindu Law the son 
confers upon the soul of his deceased father. Therefore the son inheriting 
the self acquired property of his father takes that property subject to such 
moral obligations as are conducive to the spiritual benefit of his father, and 
that such moral obligations become legal obligations as against the son who 
holds his father’s property by inheritance.” 

Now it is true, of course, that this may not be the only: 
answer, but throughout the long arguments in this case ‘that 
was the only answer that the learned advocate for the respondent 
could give, or that appears in the authorities, which he brought 
to our attention. Let us therefore examine whether this answer 
can be pressed into service in the case of a will or gift. It 
seems to us obvious that it cannot. It is impossible to argue 
that there is anything in ‘the nature of the transference of 
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property by willor by gift which requires that the legatee or 
donee should take.any thought for the spiritual welfare of the 
testator or donor. The legatee or donee may be a stranger, 
may be a Muhammadan, may be a Christian, may be anybody; 
and, as has happened in this case, the donor may expressly say 
that his widowed daughter-in-law is not to be maintained. The 
essence of the idea of inheritance is that only the heir-at-law 
can succeed—the essence of the idea of a will or a gift is that 
the testator or donor is disposing personally and at this own, 
will and pleasure, of the property which he possesses. ` The 
Bombay High Court, it may here be mentioned, has consistently 
held the view that the widow acquires no legal right in circum- 
stances like the present (see Yamunabas v. Manubail, Bat 
Parvati v. Tarwadi Dolatram? and Bhagirathi bai v; Dwarka- 
bai) and has drawn a clear distinction between the acquisition’ 
of a father’s property by -inheritance and.by other means such 
as a will. 
' There is however an important pronouncement in a case in 
Madras (which has been followed in Calcutta and Allahabad) 
and itis necessary to discuss this before finally disposing of this 
appeal. The case Rangammal v. Echammals is reported in I.L. 
R. 22 Mad. at p. 305 and Subramania Aiyar, J. is there dealing 
with the very question which is now before us namely, whether 
a widow acquires a legal -right t» maintenance out of the self- 
acquired property of her father-in-law which had been be- 
queathed by will. What the learned Judge says is this:— 
“The better conclusion is, perhaps, that the party. whose moral claim 
becomes a legal right would not be affected by testamentary dispositions in 
favour of volunteers made by the person morally bound to provide the main- 
tenance. No doubt, if the title of the female claiming the maintenance 
were dependent on the volition of such a testator he could, by his will, have 
directed that she should get no maintenance out of his estate. But in cases 
like this, her claims to maintenance originating from the status acquired by 
her marriage, becomes a legal right independently of his volition and comes 
into existence at the same moment as the dispositions in favour of the 
volunteer become operative. It is consequently difficult to see how the latter 


could affect the former, It is not, however, necessary to put our decision in 
favour of the appellant on this ground.” 


It will at once be clear from this quotation that ean 
Subramania Aiyar, J., says, though deserving of the very 





1. (1899) LL.R. 23 Bom. 608 at p. 611. 
2. (1900) I.L.R. 25 Bom, 263. 3. A.LR. 1933 Bom. 135. 
5. (189879 M.L.J:14 3 LIAR. 22 Mad. 350. 
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greatest respect, does not lay down the law im the full. sense of 
that term. It is expressly made obiter dictum, and is prefaced 
‘by the word ‘perhaps’ which can hardly suggest that the learned 
Judge had finally made up his mind. We ourselves are again, 
with great respect, unable to follow him. He does not cite any 
test or any authority in support of his statement of the law. 
He does not say why the right to maintenance is independent of 
the volition of the testator. His argument really in our opinion 
amounts to this, that the right to maintenance is charged upon 
the testator’s self-acquired property, and that he cannot get rid 
ofthecharge. But if the widow has no legal claim against him 
«during his lifetime it cannot be charged on his property. We 
return to what we said when considering the distinction 
between inheritance and the passing of property by will or gift, 
and repeat that we can see no valid reason why the right of a 
Hindu to dispose of his self- -acquired estate should be in any 
manner restricted. 


The rulings in Gopal Chandra Pal v. Kadambini Dasi! and 
Jeot Ram v. Mt. Laujis in our opinion merely accept and follow 
Rangammal v. Echammals without attempting any analysis or 
‘examination, and cannot advance the case of the respondent any 
further. On the other hand we are fortified in our conclusion 
by Bhagwanti v. Thakur Malls, where it is laid down without 
«qualification (though without, it is true, considering specifically 
the case of a will) that “a man has absolute right under the 
Hindu Law to dispose of his self- rae property in any way 
he chooses.” 


For these reasons we think that the decrees of the Courts 
below cannot be supported. The appeal is allowed and the 
plaintiff’s suit dismissed with costs throughout. The plaintiff 
must pay the court-fee due to Government on her plaint. 


B.V.V. ——-. Appeal alowed. 





1. ALR. 1924 Cal. 364. 2 A.LR. 1929 All, 751. 
3. (1898) 9 M.L.J. 14: I.L.R. 22 Mad. 305. 
4. ALR. 1926 Lah. 198. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice WADSWORTH. 
N. Swaminatha Aiyar and another .. Appellanis* (Claimants 


Nos. 7 and 8) 
v. 
Kuppuswami Aiyar alias Rama- 
swami Aiyar and others .., Respondents (Claimants 


Nos. 79 to 82 and 6). 


Land Acquisition Act (I of 1894), S.31—Compensation money deposited 
in Court—Reval claimanis—Duty of Court to decide—Referring party to fresh 
suti—Permisstbtlity. 


When rival claimants come before the Court under S. 31, Land 
Acquisition Act, the Court has a duty to decide which of the two claimants is 
entitled to the money deposited in Court. 

The Land Acquisition Act makes provision for the securing of funds in 
cases where the person entitled to the custody of them is incompetent to 
alienate them; but it does not make any provision whereunder the Court can 
say “Claimant A hasa good case. Claimant B also has a good case, but 
meanwhile I confirm the decision of the lower Court in favour of claimant 
A.” In such a case the court must decide the matter which is before it. 

Babujan v. The Secretary of State for India in Council and the Chairman, 
Gaya Municipality, (1906) 4 CLJ. 256, referred to. 


Appeal against the decree of the Court of the District 
Judge of Salem in A.S. No. 30 of 1935 .preferred against the 
decree of the Court of the Subordinate Judge of Salem in Land 
Acquisition Case No. 136 of 1930. 

B. Stiarama Rao for Appellants. 

P.J. Kuppanna Rao and K.S. Sundaram for Respon- 
dents. : i 

The Court delivered the following 

Jupcmenrt.—The appellants and the respondents were 
claimants of money deposited in Court under S. 31 of the Land 
Acquisition Act. _ They represented different branches of one 
family which owned originally certain lands handed over under 
Ex. XVIII to one Ramaswami Aiyar the ancestor of the respon- 
dents, who was to perform certain charitable trusts and keep. 
any surplus which there might be after the performance of 
those trusts... The lands now acquired by the Goyernment 
consist of a portion of the land covered by this dedication; 
another portion has been previously acquired and out of the 
proceeds arrangement has been made for the income necessary 
to carry out thé trusts. The respondents as descendants of the 
original manager of. the trust claimed an exclusive right in. the- 

* Second Appeal No. 183 of 1936., 0 "19th Angust, 1938, 
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proceeds of the present acquisition. The appellants on the 
other hand claimed that they were entitled to a share. The 
trial Court went into the matter and decided that the appellants 
were not entitled to any share in the compensation amount and 
that it was payable entirely io the respondents descendants of 
Ramaswami Aiyar. There was an appeal by the present 
appellants (claimants 7 and 8) to the District Judge, who 
dismissed the appeal with a very short judgment in the course 
of which he observes that neither the contention of the appel- 
lants nor the contention of the respondents appears to him to be 
unsubstantial and accordingly while confirming the award made 
by the Subordinate Judge he leaves it open to the parties to sue 
in regular form for the adjustment of their mutual claims and 
remarks that the appellants may, if so advised, ask for the 
attachment pendente lire of the disputed amount. 

Now whatever this order was intended to mean, it appears 
to me to have the effect of confirming the decision of the 
Subordinate Judge which recognises the title of the respondents 
and at the same time of leaving it open to the appellants to 
canvass the correctness of that decision by means of a separate 
suit. It seems to me that the learned District Judge had no 
power to come to such an ambiguous decision. When rival 
claimants come before the Court ona reference under S. 31 of 
the Land’ Acquisition Act, the Court has a duty to decide 
which of the two claimants is entitled to the money deposited 
in Court. The Act makes provision for the securing of funds 
in cases where the person entitled to the custody of them is 
incompetent to alienate them; but it does not, so far as I am 
aware, make any provision, whereunder the Court can say, 

“Claimant A has a good case. Claimant B also hasa good case. I 


direct them to go toa Civil Court to establish their case, but meanwhile I 
confirm the decision of the lower Court in favour of claimant 4.” 


_ The Court must decide the matter which is before it. In 

the case of Babujan v. The Secretary of State for India in 
Council and the Chairman, Gaya Muntcipality!, when the Court 
was asked to leave the question of title between the. claimants 
open for determination in a regular suit, the learned Judges 
observed : 


“We think that wherever a question of title arises between rival 
Claimants, it must under ‘thé terms of the Act be decided in that case and 
cannot be made the subject of a separate suit.” : j 


1. (1906) 4 C.L.J. 256 at 258. 
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It is moreover well established that: the decision on a 
reference under the Land Acquisition Act on a question of title 
operates as res judicata to bar persons who are parties to that 
decision from agitating their title in separate proceedings. If 
the District Judge’s order were left as it stands, the appellants 
suing to establish their title to this money as the learned 
District Judge seems to think they can sue, would be met by the 
plea that the learned District Judge’s own decision confirming 
the decision of the trial Court operates ‘as res judicata to bar 
the suit. Clearly the rights of the parties in this money must 
be decided by the Land Acquisition Court itself and by the 
District Court in Appeal from. the Court which heard the 
actual reference. The District Judge was therefore wrong in 
confirming the trial Court’s decision while at the same time 
referring one party of claimants to a separate suit. The 
appeal is therefore allowed and remanded to the District Court 
for disposal in the light of these observations. Costs will abide 
by the result. The court-fee will be refunded to the appellants. 


B.V.V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MkR. JUSTICE VENKATARAMANA Rao. 

Puthiamatathummal Peringadi Assan- 

kutti and others .. Appellanis* (Plaintiffs 

2 to 4) 
v. ; 

Peedikayilakath Mammadandothers .. Respondents (1st De- 

' fendani, 1st Plaintif 

` and Defendant No. 6). 


Malabar Law—Tavashi—Karnavan doing separate irade—Members of 
tavashi allowing him to do business—Acquisitions with nucleus lent by 
tavazhki—Naiure of acquisitions in the circumstances—Presumption in law how 
far permissible, 

There is no presumption in law that when a Malabar family is joint, it 
possesses any joint property or that all the property possessed by it is joint 
property. Whena property stands in the name or is in the possession of a 
member of a family, it is incumbent upon those who assert that it is joint 
family property to establish it. Where it is proved or admitted thata 
family possesses sufficient nucleus with the aid of which any member might 
have made the acquisition, the law raises a presumption that it is joint family 
property and the onus is shifted on to the individual member to establish ‘that 
the property was acquired by him without the aid of that nucleus. Whether 
the presumption should be raised and the burden of proof . should be shifted 


* S. A. No. 616 of 1937, f 17th October, 1938. 
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atall and what weight should be given to the said presumption depend on 
the facts and circumstances of each case. The presumption aforesaid is one 
which the law raises where nothing is known except the bare fact ofa 
nucleus and the acquisition. 


Where with the consent of the members of a tavazhi an individual 
member or karnavan is allowed to have separate trade and acquire proper- 
ties, the presumption ought to be that property acquired in the name of the 
individual member is separate property even though he might have moneys 
of the tavazhi in his hands. {1 isnot enough to show that he has tavazhi 
moneys in his hands wherewith the acquisition might have been made. Itis 
not even enough to show that the tavazhi moneys were utilised in the busi- 
ness. When members of a tavazhi allow a karnavan or an individual member 
to acquire property separately with full knowledge that he has tavazhi moneys 
in his hands, it may well be that the tavazhi allowed him to use those moneys, 
but profits or property acquired therefrom for himself cannot be claimed as 
joint family property, though the member may be accountable to the tavazhi 
for the moneys so utilised. Such moneys in fact would be advances or loans 
made by the members of the family to the individual member or the 
manager. 


Appeal against the decree of the District Court of North 
Malabar in A. S. No. 180 of 1936 preferred against the decree 


of the Court of the District Munsif of Badagara in O. S. 
No. 939 of 1932. 


P. Govinda Menon for Appellants. 
Srinivasaraghavan and Thiyagarajan for Respondents. 
The Court delivered the following 


JuDGMENT.—The question for decision in this second 
appeal is whether the suit Pandikasala, that is, the warehouse, 
was the separate property of one Kunhi Tharuvayi Haji or the 
property of the first defendant’s tavazhi. The site of the said 
warehouse together with certain buildings thereon were pur- 
chased on 15th January, 1922, by Poovanthankandi Hassankutti 
Company of which KunhiTharuvayi Haji was a partner. After 
the purchase, the firm also effected certain improvements. The 
firm closed its business inor about 1916. The accounts of the 
said business were looked into and a deed of dissolution was 
executed between the partners in or about January, 1920, as 
evidenced by Ex. K. Under the deed of dissolution the site of 
the warehouse and the buildings thereon were allotted to the 
share of Kunhi Tharuvayi Haji. It was stated in the deed that 
a sum of Rs. 4,600 was due “being the balance due to him 
after deducting the receipts and expenses from and out of the 
total sums due to him for his share of the profits and assets,” 
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and there was a covenant by the partners to the following 
effect: 


“We have also authorised No. 2 (Kunhi Tharuvayi Haji) to hold posses- 
sion of the said properties and to create alienations in respect thereof as he 
pleases.” 


Subsequent to the acquisition of this property, Kunhi 
Tharuvayi Haji demolished certain structures and built the suit 
Pandikasala at a cost of over Rs. 3,000. He appears to have 
been letting it and realising income therefrom. In 1929 he let 
it to the first plaintiff. In or about October, 1929, K. T. Haji 
died and disputes arose between his wife and children and the 
tavazhi in regard to the title tothe property. On the 5th March, 
1930, Abdulla the then karnavan sent a registered notice to 
the plaintiff claiming the property as tavazhi property. A 
similar notice was given by the wife and children claiming 
the property as the sole property of K. T. Haji to which they 
were entitled to succeed as his heirs. In consequence of the 
disputes thus raised the .first plaintiff filed an interpleader suit 
on 19th December, 1932. The first defendant was impleaded as 
the karnavan of the tavazhi, Abdulla having died in the mean- 
while, defendants 2, 3 and 4 being the sons and the fifth defen- 
dant being the wife of K. T. Haji. The second defendant died 
subsequent to the institution of the suit and his wife was added 
as the sixth defendant. Defendants 3, 4 and 5 were subsequently 
transposed as supplemental plaintiffs 2 to 4 in the suit. Both 
the wife and children and the first defendant filed statements 
asserting their respective claims to the property. The said 
Tharuvayi Haji was karnavan of his tavazhi for several years 
up to the date of his death. It is conceded that while he was the 
karnavan he was allowed to carry on separate trade and have 
separate acquisitions. Similarly his brother Abdulla was allowed 
to do so. This fact was admitted in a family karar Ex. G dated 
Sth June, 1911, between the members of the family. Onthedate 
of the said karar, K.T. Haji was the karnavan. He was party 
No. 1 to the deed and his brother Abdulla, party No. 2. In 
regard to the firm of Assankutti Company, wherein K.T. Haji 
was a partner, there occurs the following recital: 

“The assets that may be found as due to No. 1 in respect of the partner- 
ship trade carried on by No. 1 under name of Kelluvalappil Assankutti Haji 


and Company and ın respect of the trade carried on by him under the name 
of Mukkathumprath Poovathankutty Assankutti Company from the self- 


„acquistion of No. 1...... As regards the property and assets belonging 


to No. 1 as his own as mentioned above, No. 1 has executed a will bequeathing 
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the said property and assets to be enjoyed by his wife and children after his 
death.” 


A similar recital was made in regard to No. 2. Abdulla 
to the effect that he was carrying on a partnership business with 
one Mammad Kutti Haji and that the assets of that trade form 
his self-acquisition and that he could deal with them’as he pleased. 
The will referred to is Ex. H dated 9th June, 1911, wherein 
K. T. Haji has stated that the partnership trade carried on by 
him is his own and he has stipulated that all the assets, goods 
and properties which will pertain to his share would go to his 
wife and children after his death. It is thus clear that the 
family recognised the assets of the individual trade carried on 
by both K. T. Haji and Abdulla as their own and the acquisi- 
tions made therefrom were the properties wherein the tavazhi 
had no concern. It is also admitted that even after the dissolu- 
tion of the said Assankutti Company, K. T. Haji up to the date 
of his death was carrying on independent trade and having 
separate moneys of his own and the family claimed no sort of 
concern or interest therein. In his deposition the first defendant 
makes the following admission: 


“The trades which K. T. Haji had in partnership in Assan Company and 
other companies were his own. None of the trades in which he had interest 
was tavazbitrade. We were not taking part in that trade.” 


The main ground on which the first defendant claimed the 
property for the tavazhi was that though the trade carried on 
by Assankutti Company was a trade in which the tavazhi had 
no interest, still a greater portion of the inoney, namely, a sum 
of Rs. 3,600 was tavazhi money and therefore the acquisition 
itself by K. T. Haji was for the tavazhi and also the moneys 
expended for the re-building and the construction of Pandikasala 
were tavazhi moneys, because K. T. Haji as karnavan was 
having considerable family income in his hands. The learned 
District Munsif on a consideration of the entire evidence and 
the probabilities of the case negatived the contentions of the first 
defendant, declared the property to be the separate property of 
K. T. Haji and gave appropriate reliefs by way of posses- 
sion and payment of rent to the plaintiffs 2 to 4. The learned 
District Judge reversed this decision holding that the property 
must be deemed to be the tavazhi property., 

To say the least the judgment of the learned District 
Judge is unsatisfactory. He purports to decide the case on 
certain assumptions of fact and on certain presumptions of law 
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without reference to the actual facts proved or established in 
the case. In paragraph 8 he observes thus: 


“Tt is true that he (K.T. Haji) was a partner in the firm in his personal’ 
capacity and not as karnavan of the tavazhi. But Ex. K shows that as such 
partner he was entitled only to Rs. 1,112 for his share of the partnership. 
But the amount shown as due to him from the firm was Rs.4,600 The 
balance was obviously money due to the tavazhi.” 


It has been frankly conceded by Mr. Thiagarajan that Ex. 
K does not support this statement and therefore there is no- 
warrant for this assumption of the learned Judge. Again, the 
learned District Judge observes thus :— 

“ The appellant’s first contention is thata major portion of the sum of 

Rs. 4,600 found due to K.T. Haji from the firm was tavazhi money and 
hence the site of the plaint warehouse and the structures thereon, which were- 
allotted to him under the deed of dissolution, should belong to the tavazhi. 
The account books of the firm (Exs. VII to XVI) bear out this contention.” 

This assumption also is wrong. There is absolutely no 
document to show how this sum of Rs. 4,600 was arrived at. 
Exs. VII to XVI do not all relate to the books of Assankutti 
Company; only Exs. VII to XIII relate to the said company. 
But even the said books are not complete. It does not appear’ 
from those books nor from any books produced by the first 
defendant that a sum of Rs. 3,600 out of Rs. 4,600 represented 
tavazhi money. So far as regards assumptions of fact. 


Coming now to presumptions of law, the learned District. 
Judge observes thus: 


“After the dissolution, asis seen from Ex. O, K. T. Haji spent about 
Rs. 3,810 for the construction of the plaint warehouse. The question is- 
whether this amount represents tavazhi money or his private funds. It is- 
admitted now that K. T. Haji had large private funds and was able to com- 
mand the money required for the construction of the warehouse. But it is 
also admitted that he was the kamavan of the tavazhi and that he wasin 
possession of tavazhi money . . . . . In this state of the evidence, the- 
necessary legal presumption is that the plaint property is prima facie a 
tavazhi asset. The presumption is liable to be rebutted by the production of 
evidence to show that the deceased in fact utilized only his private funds for 
the construction of the building . . . . They (defendants 2 to 4) having 
failed to establish that the private funds of the deceased were utilised for 
the construction, the ordinary presumption must prevail, and it must be beld 
that the plaint building was constructed with tavazhi funds.” 


The learned District Judge has misdirected himself to the 
presumptions of law which should govern this case. There 
is no presumption that when a family is joint, it possesses any 
joint property or that all the property possessed by it is joint 
property. When a property stands in the name or is in the pos- 
session of a member of’a family, itis incumbent upon those who 
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assert that it is joint family property to establish it. Where it 
is proved or admitted that a family possesses sufficient nucleus 
with the aid of which the member might have made the acqui- 
sition, the law raises a presumption that it is joint family pro- 
perty and the onus is shifted 10 the individual member to 
establish that the property was acquired by him without the aid 
of that nucleus. Whether the presumption should be raised 
and the burden of proof should be shifted at alland what 
weight should be given to the said presumption depend on the 
facts and circumstances of each case. The presumption afore- 
said is one which the law raises where nothing is known except 
the bare fact of a nucleus and the acquisition. But there are 
cases where the presumption is not allowed to be raised. For 
example, in Bengal Insurance and Real Property Co., Lid. 
v. Velayammal}, the question was whether the money due under 
a Life Insurance Policy belonged to the member who insured it 
or to the joint family and the contention raised on behalf of 
the joint family was he had enough joint family money in his 
hands wherewith he could have paid the premia. It was held 
in that case that as he had also money available from private 
sources to enable him to pay the premia, the presumption is that 
the assured paid the premia out of his own money and it was 
his separate property. Where again with the consent of the 
members of the family an individual member including a 
manager is allowed to have separate trade and acquire proper- 
ties, the presumption ought to be that the property acquired in 
the name of the individual member is separate property even 
though he might have moneys of the joint family in his hands. 
It is not enough to show that he had family money in his hands 
wherewith the acquisition might have been made. It is not 
even enough to show that the family moneys were utilised in 
the business. When members of a family allow a manager or 
an individual member to acquire property separately with full 
knowledge that he has joint family moneys in his hands, it may 
well be that the family allowed him to use those moneys, but 
profits or property acquired therefrom for himself cannot be 
claimed as joint family property, though the member may be 
accountable to the family for the moneys so utilised. Such 
moneys would be in fact advances or loans made by the 
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members of the family to the individual member or the 
manager. In this case the individual members including every 
successive manager were allowed to carry on their own trade. 
The first defendant admits thathe is carrying on his own trade. 


So far as the original acquisition is concerned, namely, the 
acquisition of the site on which the Pandikasala was built, it 
was out of partnership funds and therefore it was partnership 
property. But the contention urged is that the acquisition 
under the deed of dissolution by K. T. Haji must be deemed 
to be the family property. Ex. K itself is against this conten- 
tion. The property was allotted to K. T. Haji as his share of 
profits and assets. Prima facte therefore it would be his indivi- 
dual property. Further the clause which states that K.T. Haji 
can hold possession and create alienations in respect thereof as 
he pleases seems unmistakeably to indicate that he took it as 
his own property and not on behalf of the family. But it is 
urged that a considerable portion of the sum out of Rs. 4,600 
for which the property was allotted represented tavazhi money 
and therefore it must be presumed that he intended to take the 
property for the tavazhi. As I have already stated, there is no 
warrant for this assumption and I think the learned District 
Munsif was correct in stating that the contention is not support- 
ed by any positive evidence and does not deserve any considera- 
tion. What is urged is that both in regard to the acquisition 
and in regard to the subsequent construction he was mixing 
tavazhi moneys with his own moneys and it was incumbent upon 
him to have maintained separate accounts so as to indicate 
without any possibility of doubt what moneys were utilised by 
him either for the acquisition or for the construction, and as 
he has failed to do so, it must be presumed that it was the 
tavazhi income that contributed to the purchase and the con- 
struction. It will be seen that so far as the tavazhi books are 
concerned, they were not produced by the first defendant. The 
learned District Munsif says that so far as the account books 
for the relevant period are concerned, they must have come 
into the possession of the next karnavan Abdulla. The income 
and the expenses of the tavazhi would find a place in those 
accounts. From the suppression of the said accounts by the 
first defendant in view of the admissions made by him that the 
concerns in which K.T. Haji was engaged are his own, the 
Court is entitled to draw the inference that the contention now 
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put forward by him is not true. The learned District Judge 
curiously enough would make no reference to the non-produc- 
tion by the first defendant of tavazhi books for the relevant 
period. So far as the account books relating to private earn- 
ings maintained by K. T. Haji himself are concerned, all the 
relevant books are not produced. But if the books separately 
maintained by K.T. Haji in respect of his private earnings 
were the only books on which reliance could be placed, there 
may be considerable force in the observation of the learned 
District Judge that from the suppression of those books an 
adverse inference can be drawn against the case of the plain- 
tiffs. But where the material books are the books of the tavazhi 
and they have not been produced, I think no inference adverse 
to the plaintiffs can be drawn. Again, all the relevant books of 
Assankutti Company are not available and it is not possible to 
know with whom the said books are, because so far as the collection 
of debts or outstandings and payment of debts are concerned, 
it was left to one of the partners of the firm of Poovathankandi 
Hassan Kutti. Therefore, from the accounts produced on 
either side it is not possible to state whether there was any net 
income from the tavazhi available from which a presumption 
can be drawn that the suit property could have been acquired 
and built from those funds, even assuming that such a presump- 
tion can be drawn. I shall assume that it is not possibleto say 
whether the first defendant is in possession of the tavazhi books 
or not and what the deceased K.T. Haji did with them it is not 
possible to predicate. But stillthe first defendant could have let 
in evidence to show what exactly was the income realised from 
the tavazhi property, what were the outgoings therefrom, that is, 
repairs, taxes, etc., and what werethe expenses for the main- 
tenance of the family and what was the net income available. 
No attempt hasbeen made bythe first defendant with regard to 
that excepting by way of his oral statement that the family gets 
Rs. 2,500. Buta perusal of his evidence shows that his state- 
ment that the tavazhi had an income of Rs. 2,500 cannot be 
accepted as correct. He says: 


“Iam keeping accounts. It will show that the tavazhi has an income of 
Rs. 2,500. I cannot say exactly what revenue is payable or jenmy’s rent or 
income-tax. I cannot say what will be the expenses in connection with the 
properties. I huve debts on account of my trade. After I became a karnavan 
there was a decree to the extent of Rs. 800 against the tavazhi.” 


Mammad. 
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If the family had a net income of Rs. 2,500 as he says, it 
not possible to understand why he allowed a decree to be passed. 
against the tavazhi for Rs. 800. At any rate, it was incumbent 
upon him to establish by evidence which was certainly availa- 
ble to him what the net income of the family was and what 
could have been the income available in the hands of K. T. 
Haji. In the absence of such proof and in the face of the 
admission that K.T. Haji had large private funds of his own 
acquired in independent trades, the inference seems to be 
irresistible that the property in the circumstances of this case is 
the separate property of K.T. Haji and the finding of the learn- 
ed District Munsif on the evidence and the probabilities of the 
case is perfectly sound. 

It is urged again by Mr. Thayagarajan that the deceased 
K.T. Haji mixed his private income with the tavazhi income 
and the presumption raised by the learned District Judge that 
he intended to utilise his private funds for the tavazhi and the 
acquisition must be deemed to be on behalf of the tavazhi, is 
correct. But a mere mixture of itself would not effect a blend- 
ing so long as accounts are kept. In this case accounts were 
kept. If the tavazhi books for the relevant period had been 
produced, what the family income and expenditure were could 
have been ascertained. The books produced by the plaintiffs 
show that he was noting therein both his private expenditure 
and family expenditure. So nopresumption of blending can be 
raised in this case. 

Mr. Govinda Menon does not controvert the position that 
K.T. Haji was accountable to the family for any moneys retain- 
ed by him during the course of his management and if it is 
shown that any portion of the moneys went towards the pur- 
chase or the reconstruction of the suit property, the tavazhi 
might have aclaim against the assets of K.T. Haji in the 
hands of plaintiffs 2 to 4 and the fifth defendant. I do not 
propose to go into those questions because all the evidence is 
not available before me on which to pronounce an opinion. It 
is open to the tavazhi, if they can, to preferany claim they may 
have against the legal representatives of K.T. Haji. 

I therefore allow the second appeal, set aside the decree 
of the learned District Judge and restore that of the learned 
District Munsif, but, as plaintiffs 2 to 4 were alsoat fault in not 
producing all the account books in their possession or in not 
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sufficiently accounting for their non-production, I direct both 
the parties to bear their own costs of suit. But the first defen- 
dant will pay Rs. 21-8-9, the costs directed to be paid to the 
first plaintiff by the learned District Munsif. 


Leave to appeal refused. 
K. C. — Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicz BURN. 


K. Manaithunainatha Desikar .. Petitioner* (Plaintif) 
v. 
Gopala Chettiar and others .. Respondents (Defendants). 


_  Ceil Procedure Code (V of 1908), S.115—Order determining couri-fee 
payable on plaint—Whether revisable—Sust to establish right to joint irustee- 
ship—Prayer for injunction and possession—Relief for declaration necessary— 
Court fee payable—Court-Fees Act, 1870, S. (7) (iv) (c). 

An order of the trial Court determining the proper court-fee payable on 
a plaint and holding that it is insufficiently stamped is not revisable by the 
High Court; and such an order, which by itself does not fall within the 
terms of S. 115, Civil Procedure Code, cannot be revised by!the:High Court 
merely because itis bound to be followed by some other order which may be 
without jurisdiction. 

Kulandai Pandichiv Ramaswomi Pandia Thalavan, (1927) 55 M.L J. 345: 
LLR. 51 Mad 664, distinguished. 

Sudali Muthu Pallai v, Sudali Muthu Pillai, (1922) 17 L.W. 623; Sudaki- 
mihu Pillai v. Peria Sundaram Pillai, (1924) 48 M.L.J. 514 and Venkata 
Ramani Artyar v. Narayanaswami Aiyar, (1924) 48 M.L.J. 688, not followed. 

Where a person sued for a permanent injunction restraining the defen- 
-dants from interfering with the plaintiff's joint possession of the suit proper- 
ties as joint trustee and 1f necessary to put the plaintiff in joint possession of 
the office of trusteeship and of the properties described in the plaint, but it 
appeared from the plaint as a whole that the plaintif could not succeed 
either as regards the relief of injunction or the relief of possession unless his 
right to be a joint trustee was declared, 

Held, that the suit was really a suit for a declaration with consequential 
relief and that the plaint was leviable to court-fee under S.7 (iv) (c) of the 
Court-Fees Act. 

Petition under S. 115 of Act V of 1908, and S. 224 of the 
‘Government of India Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge of Tiruvarur 
dated 21st July, 1938 and made in O.S. No. 4 of 1937. 

R. Sundaralingam for Petitioner. 

The Government Pleader (B. Sitarama Rao), M. Lakshman 
Nayak, M. R. Venkataraman, T. K. Rajagopalan and K. 
Venguswami Atyar for Respondents. 
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The Court delivered the following 


JUDG MENT.—Thisisan appeal from the order passed by the 
learned Subordinate Judge of Tiruvarur in O.S. No. 4 of 1937 
directing the plaintiff to pay additional court-fees over and 
above the amount paid with the plaint. I have advisedly called 
it an appeal because that is what it really is though it purports 
to be a Revision Petition. The petitioner has no fault to find 
with the order of the learned Sub-Judge, except that on its 
merits it is wrong. 1 am clearly of opinion that this is not a 
matter falling under S. 115, Civil Procedure Code. 


The suit was one for a permanent injunction to restrain 
the defendants from interfering with the plaintiff’s joint posses- 
sion of the suit properties as joint trustee and if necessary to 
put the plaintiff in joint possession of the office of trusteeship 
and of the properties described in the plaint. A contention was 
raised before the learned Subordinate Judge that the court-fee 
paid was not sufficient and issue 9 was framed in this form 
“has proper court-fee not been paid?” The learned Subordi- 
nate Judge has examined the terms in which the plaint is cast 
and has discussed various cases and has decided that the'plaint 
was insufficiently stamped.’ He has concluded that the suit was 
really a suit for a declaratory decree with consequential relief 
and if that be so his decision that the suit falls under S. 7 (iv) 
(c) of the Court-Fees Act is correct. It is not contended 
before me that the learned Subordinate Judge had no jurisdic- 
tion to decide what was the proper court-fce. ,On the other 
hand learned Counsel for the petitioner has agreed that the 
learned Subordinate Judge had full jurisdiction to decide this 
matter. It has not been alleged either in the petition or in 
argument that thè learned Subordinate Judge in the exercise of 
his jurisdiction to decide this question has acted illegally or 
with material irregularity: It is therefore impossible to bring 
this case within the terms of S. 115, Civil Procedure Code. 


I have been referred to several cases in which I am told 
that learned Judges of this Court have interfered in circum- 
stances similar to these. The only case decided by a Bench of 
this Court to which my attention has been drawn is the case of 
Kulandat Pandichi v. Ramaswami Pandia Thalavanl. In 
nem nematic aal 

1. (1927) 55 M.L.J. 345: LL.R. 51 Mad. 664. 
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that case Mr. Justice Kumaraswami Sastri and Mr. Justice 
Wallace held that where the lower Court passed an order 
directing the plaintiff to pay additional court-fees on an 
erroneous view of the court-fee payable, and refused to proceed 
with the suit unless such sum was paid, the High Court will 
entertain a revision petition to set aside the order, although an 
appeal would lie later on on the consequential order that might 
be passed by the lower Court if the additional stamp duty was 
not paid. That case is clearly distinguishable from the one 
now under consideration. The learned Subordinate Judge has 
not in this case refused to proceed with the suit. He has 
decided what is the proper court-fee in his opinion and he has 
ordered the plaintiff to pay court-fees accordingly. In doing 
so he has done no more and no less than his duty. AH that he 
has done in addition to this is to order on the 21st July, 1938, 
that the suit be called again on the 4th August, 1938, for the 
plaintiff to pay the deficit court-fees. I am unable to see in 
what way the learned Subordinate Judge can be said to have 
failed to exercise any jurisdiction in this case. He has not 
refused to proceed with the suit and therefore this case does not 
fall within the principle of Kulandat Pandichi v. Rama- 
swami Pandia Thalavan!. I am aware that single Judges of 
this Court have taken the view that the order of a Subordinate 
Court determining the amount of court-fee payable by a 
plaintiff is liable to be revised when it is unfavourable to the 
plaintiff and I am aware that there is a decision of a Bench of 
this Court in the case of Secretary of State for India v. 
Raghunathan? to the effect that the Crown cannot be heard in 
revision when the decision of the Court on the subject of court- 
fees is favourable to the plaintiff and unfavourable to the 
Government. On the other hand, there are several decisions of 
single judges to the effect that an order determining the proper 
court-fee is not liable to be revised under S. 115. See the case 
reported in Acha v. Sankaran and the decision unreported of 
Waller, J., in C.R.P. No. 451 of 1926. 

But (I say it with all respect) none of the learned Judges 
who, sitting singly, have held that a mere decision as to the 
amount of court-fee is revisable has explained how it can be 
said that such a case falls within S: 115, Civil Procedure Code. 





1. (1927) 55 M.L.J. 345: I.L.R 51 Mad. 664. 
2, (1933) 65 M.L.J. 25: I.L.R. 56 Mad. 744. 3. (1926) 50 M.L.J. 497. 
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In the case of Sudali Muthu Pillai v. Sudali Muthu Pillai, Mr. 
Justice Oldfield held that revision was possible. But that was 
clearly because the order determining the amount of court-feé 
included an order directing the dismissal of the appeal in case 
the payment were not made. -The reasoning was that in 
dismissing the appeal the lower Court had acted without juris- 
diction (assuming that the decision on the question of court- 
fee was wrong). In Sudalimuthw Pillai v. Peria Sundaram 
Pillai, Mr. Justice Krishnan held that a revision would lie to 
the High Court against the erroneous order of the Subordinate 
Judge as to the proper court-fee payable, expressing the opinion 
that it was open to the Court to interfere because the question 
was really one of jurisdiction as the plaint would have to be 
rejected if proper stamp duty was not paid and that the remedy 
by way of appeal was a cumbrous remedy. A similar view was 
taken by Mr. Justice Venkatasubba Rao in Venkata Ramani 
Atyar v. Narayanaswamt Atyar3. With all respect to those 
learned Judges I am of opinion that their decisions were 
incorrect. It is not possible in a case like this to say that the 
lower Court has acted without jurisdiction or has refused to 
exercise any jurisdiction vested init. All that can be said on 
the question of jurisdiction (and some of the learned Judges 
say it explicitly) is that although so far the lower Court has 
acted well within its jurisdiction, if the High Court does not 
interfere at this stage the lower Court will go on at some time 
in the future to do something which (if its decision on the 
matter of court-fees is wrong) will be without jurisdiction. In 
the present case for example the argument is that if the order of 
the lower Court is not revised, the lower Court will be obliged, 
when the plaintiff declines to pay ihe additional court-fee, to 
reject the plaint. Assuming that the lower Court’s decision on 
the question of court-fee is wrong, that order of rejection of the 
plaint will be without jurisdiction. Therefore, it is urged, the 
High Court should interfere now. In my humble opinion this 
argument is unsound. Anorder which by itself does not fall 
within the terms of S. 115, Civil Procedure Code, cannot be 
revised by this Court, merely because it is bound to be 
followed by some other order which may be without jurisdic- 
tion. Moreover, itis not possible to say with absolute certainty 





1. (1922) 17 L.W. 623. 2 (1924) 48 M.L.J. 514. 
3. (1924) 48 M.L.J. 688, 
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in the present case that the learned Subordinate Judge will be 
obliged to reject the plaint. It is quite conceivable that the 
plaintiff may decide to pay court-fees as prescribed by the 
learned Subordinate Judge. l£ he does, no question of rejection 
of his plaint will arise. Even if he does not it is not beyond 
the bounds of possibility that the learned Subordinate Judge 
may discover, or think, that he has made a mistake inthe order 
now under appeal and may cancel his demand for extra court- 
fees. Whatever the future may bring forth, I am quite clear 
on this point, that the learned Subordinate Judge so far has done 
nothing beyond his jurisdiction and has not refused to exercise 
any jurisdiction vested in him by law. His order, determining 
the proper court-fee is not liable to be revised under S. 115, 
Civil Procedure Code. On this ground alone I would dismiss 
this application. 

Since I have heard the matter on the merits, I will give 
my opinion on the merits also. I consider that the decision of 
the learned Su ordinate Judge was perfectly right. The 
plaintiff prays only for an‘injunction against the persons with 
whom he says ne is a joint trustee, and if necessary for joint 
possession along with them. But it is quite clear from the 
plaint as a whole that his right to be a joint trustee is disputed 
by several of the defendant. and that he cannot possibly get 
either the injunction or the relief for possession unless his right 
to be a joint trustee is declared. 

This application is therefore dismissed with costs of the 
Government Pleader. 

B.V.V. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—MR. Justice PANDRANG Row. 


Jambulingam Pillai .. Petitioner* (Accused) 
‘U. ' 
Ponnuswami Pillai .. Respondent (Complainant). 


Indian Penal Code (XLV of 1860), Ss. 425 and 426-—Ocenpiers of neigh- 
bouring houses—Complainant projecting poles on accused’s property—Accused 
remouing the projections—Damage caused to complainants house—IVhether 
pumshable offence committed in the circumstances—Mens rea not existing, 

Mens reais one of the essential ingredients of an offence under S. 425, 
Indian Penal Code and if the accused honestly believed in good faith that he 
ee ae cee I a a 

* Cri. R. C. No. 495 of 1938. 14th December, 1938, 

Crl. R. F, No. 469 of 1938. 
41 
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had the right to do what he did even if he did not in law had the right to do, 
he cannot be said to have had the necessary intention or knowledge that he 
was likely to cause wrongful loss or damage. 


Where the complainant and the petitioner (accused) occupied adjoining 
bouses, and there was undoubtedly a projection of poles and planks over the 
land of the accused from the complainant’s portion, and there was no doubt 
that the projections were an invasion of the rights of the accused, and he 
tried to remove them and in doing so caused damage to the complainant’s 
building, 

Held, that in a case of this type where the law itself is so uncertain the 
petitioner must have acted bona fide in the exercise of what he éonsidered 
to be his rights, and certainly there was no justification for convicting him of 
a criminal offence in respect of bis act. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Chief Presidency Magistrate of the Court of the 
Presidency Magistrate, Egmore, Madras, in C. C. No. 1304.0f 
1937. 


N. Panchanatha Aiyar for Petitioner. 
K. V. Ramaseshon for the Crown. 
T.S. Muthuswanry for Respondent. 
The Court made the following 


OrpER.—This is a petition to revise the conviction of the 
petitioner by the Chief Presidency Magistrate, Madras, of an 
offence punishable under S. 426, Indian Penal Code. 


The facts of the case are very simple. The complainant in 
the case and the petitioner who was the accused occupy neigh- 
bouring houses which were apparently built recently one after 
the other, the accused’s house having been completed earlier 
than the complainant’s. The complainant appears to have 
arranged to plaster the parapet wall on the terrace of his house 
by erecting a scaffolding supported by poles inserted in his 
terrace but projecting several feet over the accused’s land and 
put planks on the poles which projected over the accused’s land 
to the extent of about 3 or 4 feet. The accused appears to have 
objected to this projection of the scaffolding over his land and 
asked that it should be removed, and when his request was 
disregarded, he is said to have cut the ropes of the scaffolding 
and thrown down the cement which was upon it. The accused’s 
defence was that he merely untied a portion of the scaffolding 
which he was entitled todo.” Even assuming that the prosecu- 
tion case is true that the ropes were cut and not merely untied 
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and that cement was thrown out by the accused, the question 
remains whether what the accused did amounts to the offence 
of mischief. It is clear from the definition of the offence of 
mischief in S. 425, Indian Penal Code, that an essential ingre- 
dient of the offence is the intention to cause, or knowledge that 
the person is likely to cause, wrongful loss or damage. In 
other words, what is compendiously referred to as mens rea is 
one of the essential ingredients of this offence, and if the accused 
honestly believed in good faith that he had the right to do what 
he did, even if he did not in law have that right, he cannot be 
said to have had the necessary intention or knowledge that he 
was likely to cause wrongful loss or damage. In fact it has 
been laid down in a number of cases that,in the absence of any 
iutention or knowledge of this kind a conviction for mischief 
cannot be had. In this case there was undoubtedly a projection 
of the poles and the planks over the land of the accused, and 
there can be no doubt that this projection was an invasion of 
the rights of the accused. He appears to have filed, while the 
criminal case was pending, a civil suit with reference to this 
matter, and it would appear that the Magistrate adjourned this 
case for a fairly long period in order to wait if possible for the 
civil suit to be determined. Finally he decided not to wait and 
pronounced judgment convicting the accused. Whether a 
projection of this kind amounts to a trespass which the owner 
of the property trespassed upon can remove in an ordinary or 
normal manner (andif itis a trespass the petitioner can take 
the law into his own hands without being found guilty of any 
criminal offence or even of a civil wrong) or whether it isa 
nuisance which he would have no right to abate himself by 
wrongfully dealing with another man’s property is a question 
which cannot be easily determined. The learned advocate for 
the petitioner has referred to a passage at page 215 of Salmond 
on the Law of Torts, 8th edition, to the effect that a person 
may cut and remove telegraph or other electric wire stretched 
through the air above his land, at whatever height it may be, 
and whether he can show that he suffers any harm or incon- 
venience from it or not. This passage is based on the decision 
in Wandsworth Board of Works v. Untied Telephone Co. In 
dealing with the same class of cases of trespass above the 
surface on the next page the learned author observes that the 





1. (1884) 13 Q.B.D. 904 at 927, 
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state of the authorities is such that it is impossible to say with 
any confidence what the law on this point really is; and in the 
foot note to that page he refers toa number of cases in some 
of which projections were held to amount to trespass, while in 
some others projections were held to amount only to nuisance 
and not trespass. It is clear therefore that in a case of this kind 
where the law itself is so uncertain the petitioner must have 
honestly believed that the projection was a trespass and that 
therefore he had a right to remove ıt by reasonable means. It 
is not alleged that the means were not reasonable, and there can 
be no doubt in these circumstances that he musi have acted 
bona fide in the exercise of what he believed to be his rights 
and there was certainly no justification for convicting him of a 
criminal-offence in respect of this act. It is unfortunate that 
the learned Magistrate should not have perceived this aspect of 
the case and should have exposed the petitioner to a compara- 
tively prolonged trial in a case of this kind, subjecting him to a 
good deal of worry and expense. In my opinion this is a case 
which ought to have been dismissed in limine under S. 203, 
Criminal Procedure Code; indeed, compensation might have 
been awarded rightly in this case to the accused. 

The conviction and the sentence of the petitioner are there- 
fore set aside and the petitioner is honourably acquitted on the 
ground that no offence h s been made out at all even according 
to the case for the prosecution. The fine if paid must be re- 
funded to the petitioner. 

K.C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


Narayanaswami Nayak and another .. Appellantst (Plaintiff 
and Supplemental 


Conviction set aside. 





Appellant) 
v. 
Ramaswami Nayak, son of Nara- . 
yanappa Nayak and others .. Respondents (Defen- 
danis 6 to 9 and 1 to 5). 


Transfer of Property Act (IV of 1882), S. 83—Depasit by morigagor 
under—Morigagee’s refusal to receiwe amowni— Withdrawal—Subsequent 
payment to morigagee's successor-in-tille-—Suit by him for balance of mort- 
gage money as the amount paid on deposit was not sufficient in view of 


<S. A. No. 1157 of 1934. 12th December, 1938 


L) THE MADRAS LAW JOURNAL REPORTS. 325 


interest accruing—Whether deposit valid—Circumstances regarding valid 
deposıit—Consıderation for deciding whether the creditor had discharged the 
burden of proof cast on him 

In 1919 the first defendant executed a mortgage in favour of plaintifi’s 
predecessor-in-title for some amount. Thedeed of mortgage provided 'To 
thissum......... I shall add interest at the rate of Re. 0-14-0 per cent. 
per mensem . ... . In default of the amount of principal and interest accruing 
due till then, interest shall for the remawing periods be added at the rate of 
Re. 1-6-0 per cent. per mensem, etc? Subsequently the first defendant sold 
the property to the wife of the fifth defendant who sold some items of which 
to one S, who in 1923 deposited under S. 83 of the Transfer of Property Act 
the amount due and payable under the mortgage up to the date of deposit. 
On notice to the mortgagee, the mortgagee declined to receive the amount. 
The amount remained in deposit for one year and was withdrawn by S. The 
plaintiff who succeeded the mortgagee on his death in 1926 received in 1927 
the amount and released the items sold, tosome of the defendants. But he 
instituted the present suit to recover a certain amount being the balance 
alleged to be still due and payable under the mortgage. The main defence 
was that the mortgage itself should be deemed to have been discbarged by 
the deposit into Court and by the subsequent receipt of the amount by the 
plaintiff. 

Held, that payment of the amount calculated at 14 annas per cent. com- 
pound interest less six pies being a reasonable compensation which any Court 
would accept, the amount deposited was the amount remaining due on the 
suit mortgage on the date of the deposit. The mortgagee always acts on 
peril in declining to receive the amount. Therefore it should be considered 
that S deposited the whole amount which was due under the mortgage up to 
date of deposit within the meaning of S. 83 of Transfer of Property Act. 

Subramania Atyar v. Narayanaswamt Vandayar, (1917) 34 M.L.J. 439, 
relied on. 

Ayyakuitt Markondan v. Perivasami Kavundan, (1915) IL.R. 39 Mad. 
579 at 581, referred to. 

On the question whether interest would not cease to run because of the 
withdrawal, 

Held, that since the only question that would arise under the circum- 
stances would be whether the mortgagor or the person depositing, notwith- 
standing his withdrawal, remained ready and willing to pay throughout, the 
burden was cast upon the creditor to show that the mortgagor was not willing 
or not able to pay because of his having spent the money; that burden not 
having been discharged by the plaintiff, his suit would fail on that point also. 

Ramabhadra Thevar v. Arunachella Pillai (1926) 50 M.L.J. 468: I. L. R. 
49 Mad. 609 (F.B.), referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in A.S. No. 84 of 1933, preferred against 
‘the decree of the Court of the District Munsif of Koilpatti in 
O.S. No. 104 of 1932. : 

C. S. Rajappa for Appellants. 

R. Krishnaswanit Atyangar for Respondents. 

The Court delivered the following 
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JUDGMENT.—This second appeal raises a question as to the 
validity of a deposit under S. 83 of the Transfer of Property 
Act before it was amended by Act XX of 1929 and Act V of 
1930. On 13th April, 1919, the first defendant executed a mort- 
gage in favour of one Sankaranarayanaswami Nayak the 
plaintiff's predecessor-in-title for a sum of Rs. 1,350. The 
mortgage deed provided thus: 

“To this sum of Rs. 1,350, I shalladd interest at the rate of Re. 0-14-0 
per cent. per mensem and pay the amount of principal and interest due thus 
on llth April, 1920 and duly redeem this bond. In default, to the amount of 
principal and interest accruing due till then, interest shall for the remaining 
Periods, be added at the rate of Re. 1-6-0 per cent, per mensem, and re the 
total of principal and interest, the interest accruing so due once in twelve 
months shall be added on to the principal, and yon shall, whenever required, 
recover the amounts thus accruing due, along with interest at the said rate 


of Re. 1-6-0......... n 

Subsequent to the date of the mortgage the first defendant 
sold in the same year the said property which comprised eight 
items to his wife the fifth defendant. On the 12th July, 1920, 
the fifth defendant sold five items of property to one Sanniasa 
Pillai for Rs. 3,000. Part of ihe consideration was to go in 
discharge of the mortgage. On 15th September, 1921, the fifth 
defendant mortgaged the remaining three items to the sixth 
defendant whose sons are defendants 7, 8 and 9. On 27th 
November, 1923, Sanniasa Pillai deposited a sum of 
Rs. 2,144-12-4 in O.P. No. 51 of 1923, a petition under S. 83 
of the Transfer of Property Act, as the amount due and payable 
under the mortgage up to the date of deposit. Necessary notice 
was given to the mortgagee but though he did not file any 
counter alleging what the amount due to him was, he declined to 
receive the money. The amount remained in deposit for a 
period of one year and thereafter was withdrawn by Sanniasa 
Pillai from Court. The mortgagee died in 1926 and the plaintiff 
succeeded to his property as his heir. On the 9th November, 
1927, the plaintiff received Rs. 2,200 from Sanniasa Pillai and 
teleased the items soldto him. The plaintiff has instituted the 
present suit to recover a sum of Rs. 800 being the balance 
alleged to be still due and payable to him under the mortgage. 
The contesting defendants are defendants 6to9. Their main 
defence was that the mortgage itself must be deemed to have 
been discharged by the deposit into Court and by the subsequent 
receipt of the amount from Sanniasa Pillai. It is conceded that 
if the deposit in the said O. P; No. 51 of 1923 is held to be 
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valid further interest would cease to run from the date of de- 
posit and the plaintiff vould not be entitled to any relief. The 
learned District Munsif found that the correct amount that 
should have been deposited was less by six pies, that is, the 
amount that should have been deposited was Rs. 2,144-12-10 
instead of Rs. 2,144-12-4. Following the ruling in Subba 
Goundan v. Palani Goundani, he held that as the amount de- 
posited fell short of the amount actually due, there was no valid 
deposit within the meaning of the section. He therefore gave a 
decree to the plaintiff as prayed for. The learned Subordinate 
Judge, while reversing this decision, took the view that the 
amount deposited was the correct amount. His ground for 
coming to that conclusion is this: Sanniasa Pillai made an ap- 
plication O. P. No. 51 of 1923 with the lodgment schedule on 
23rd November, 1923 and applied for a chalan on the same day 
for the payment of money to be deposited into the treasury but 
the Court took four days to issue the necessary chalan and the 
amount was deposited on the very day on which the chalan was 
issued ; the delay was therefore due to the Court and no litigant 
should suffer by the default of the Court; in the circumstances 
the application for chalan was equivalent to deposit and the 
amount deposited was the correct amount due on the date of the 
O. P. There was also another plea raised before the learned 
Judge, namely, that as Sanniasa Pillai withdrew the amount 
from Court, interest would not cease to run, but this plea was 
overruled by the learned Judge. Hence the plaintiff has 
preferred this second appeal. 


It was contended on his behalf by his learned Counsel that 
the amount of the insufficiency is an irrelevant consideration in 
construing S. 83 of the Transfer of Property Act and once it is 
found that the amount deposited was not the entire amount that 
was due, interest would not cease to run. The learned Counsel 
strongly relied on Subbat Goundan v. Palani Goundanl, where 
the deficiency was 94 pies. I may at once state that the correct- 
ness of this decision was doubted by Seshagiri Aiyar, J., in 
Subramania Atyar v. Narayanaswami Vandayar®, where the 
learned Judge remarks thus: 


“Tf I were deciding that case I would have applied the maxim de 
minimus non cerat lex,” 





ee 


ly (1916) 30 M.L.J. 607. 2. (1917) 34 M L.J. 439. 
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I respectfully agree with his view. As pointed out by 
Broom in his legal maxims: 
“The Court is not bound toa strictness at once harsh and pedantic in the 


application of statutes. The law permits the qualification implied in the 
ancient maxim de mimmus non curat lex,” 


But sitting as a single Judge that decision is binding on me 
but it is not applicable to the facts of this case. Whether a 
deposit is valid or not would depend upon the fact whether the 
amount deposited was the amount remaining due on the mort- 
gage on the date of the deposit within the meaning of S. 83 of 
the Transfer of Property Act. This would again depend or 
the terms of each deed of mortgage. The question therefore is 
what was the amount remaining due onthe suit mortgage on 
27th November, 1923? It is conceded that the provision of 
enhanced interest al Re. 1-6-0 percent. per month is penal and 
the mortgagee would not be entitled to enforce that provision if 
he were to sue on the mortgage. He is entitled to claim only a 
reasonable compensation in lieu of the said interest. What the 
reasonable compensation is depends on the circumstances of 
each case. As pointed out by Kumaraswami Sastri, J., im Ayya- 
kutti Markondan v. Periyasam: Kavundan!, in such cases as 
this the amount legally due would be what the Court finds it to 
be. In this case the amount deposited was calculated according 
to 14 annas per cent. per month compound interest and according 
to that calculation the amount was paid. No doubt the amount 
paid was less by six pies; but it is always open to the Court to 
accept the amount paid as reasonable compensation. Therefore 
the payment of the amount calculated at 14 annas per cent. 
compound interest less six pies being a reasonable compensation, 
which any Court would accept, the amount deposited was the 
amount remaining due on the suit mortgage on the date of the 
deposit. The mortgagee always acts in peril in such cases im 
declining to receive the said amount. [ would therefore hold 
that what Sanniasa Pillai deposited was the whole amount 
which was due under the mortgage on the date of the deposit 
within the meaning of the section. In this view it is unneces- 
sary to consider the contention based on the delay of the Court 
in issuing the chalan. 


The next point urged is that as the amount was withdrawn. 
the provisions of S. 83 of the Transfer of Property Act cannot. 





1. (1915) I.L.R. 39 Mad. 579 at 581. 
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be availed of and interest would not cease to run. The learned 
Counsel relied on the amended provision of the Transfer of 
Property Act but this case is governed by the Act before the 
amendment in 1929 and 1930—vide the observations of 
Venkatasubba Rao, J., in Suppan Chettiar v. Rangan Chetty)- 
Before the amendment a Full Bench of the Madras High Court 
in Ramabhadra Thevar v. Arunachella Pülais held that from 
the mere fact of withdrawal per se it cannot be said that 
interest would not cease to run. It was pointed out in that 
case that the deposit operated as a tender and 


“the only question properly arising was whether the mortgagor notwith- 
standing his withdrawal remained ready and willing to pay throughout...... 
The burden 1s cast upon the creditor to show that he was either not willing 
or not able to pay because he had utilised the moneys for other purposes.” 


This burden has not been discharged by the plaintiff. The 
fact that Sanniasa Pillai paid Rs. 2,200in 1927 when demanded 
shows that he was always ready and willing to pay throughout. 

In the result the second appeal fails and is dismissed but 
without costs. 


Leave to appeal refused. 





Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT:—Mr. Justice MapHAvAN Nair AND MR. 
Justice STODART. l 
Rentala Ganga Raju ..  Petitioner* in both (1st Appellant 
in Appeal No. 173 of 1926 on 
the file of the High Court— 
Petitioner) 
v. 
Bikkina Bulli Ramayya and 
others .. Respondents in boih (Respon- 
dents Nos. 2, 4 and 5 tn 
Appeal No. 173 of 1926 on 
the file of the High Couri— 
Respondents). 


Madras Agriculturisis’ Debt Relief Act (IV of 1938), Ss. 19 and 20— 
Petition to Court of first insiance to scale down debt and amend decree— 
Decree of appellate Court—Proper Court, which ts—Jurisdiction. 





i 1. A.I.R. 1938 Mad. 405 at 412, 
2. (1926) £0 M.L.J. 468: IL.R. 49 Mad. 609 (F.B.). 


* C, M. P. No. 5016 of 1938 and 12th January, 1939. 
C. R. P. No. 26 of 1939. 
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Ss. 19 and 20 of the Madras Agriculturists’ Debt Relief Act should be 
read together and the explanation of the expression ‘Court which passed the 
decree’ ın S. 20 equally applies to S. 19. 


Where a decree-holder sought to execute a mortgage decree confirmed 
by the appellate Court, but the petitioner applied in the Court of first instance 
under S. 19 of the Madras Agriculturists’ Debt Relief Act to scale down the 
decree debt and amend the decree accordingly and that Court held that it had 
no jurisdiction to deal with the application and returned the petition for 
presentation to the proper Court, 

Held, that the petitioner’s application to scale down the decree-debt and 
amend the decree was properly made to the Court of first instance and that 
Court had jurisdiction to deal with it. 


C. M. P. No. 5016 of 1938. 

Petition under S. 19 of the Madras Act IV of 1938, praying 
in the circumstances stated therein, the High Court will be 
pleased to scale down the debt due under decree in Appeal 
No. 173 of 1926 on the file of the High Court (O. S. No. 60 
of 1923 on the file of the Court of the Subordinate Judge of 
Rajahmundry) according to S. 8 (1) of the said Act. 

C. R. P. No. 26 of 1939. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Rajahmundry dated 5th October, 1938 and made in I. A. 
No. 224 of 1938 in Original Suit No. 60 of 1923. 

P.V.Vallabhacharyulu for Petitioner. 

A. Satyanarayana for Respondents. 

The judgment of the Court was ‘delivered by 

Madhavan Nair, J.—The thirty-ninth defendant in O. S. 
No. 60 of 1923 on the file of the Subordinate Judge of 
Rajahmundry is the petitioner before us. In that case a 
mortgage-decree was passed against the petitioner and others 
and that decree was appealed against to this Court. The appeal 
was dismissed on 13th February, 1936. 

When the decree-holder sought to execute the decree, the 
proceedings were got stayed by the petitioner on 29th September, 
1938, by an application under S. 20 of Madras Act IV of 1938 
(the Madras Agriculturists’ Debt Relief Act); and on 14th 
April, 1938, he filed an application under S. 19 of the said Act 
praying to scale down the decree-debt and amend the decree 
accordingly. This application was filed to the lower Court 
within the period mentioned in S. 20 of the Act. But that Court 
held that it had no jurisdiction to deal with the application and 
returned the petition for presentation to the proper Court. 
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The petition has therefore been presented to this Court, and 
a Civil Revision Petition has also been filed by the petitioner to 
revise the order of the lower Court. S. 20 says that the applica- 
tion for relief under S. 19 should be made “ to the Court which 
passed the decree” within sixty days after the application for 
stay has been granted. That period has now elapsed and the 
respondent, the decree-holder, takes the objection that the 
petition under S. 19 presented to this Court is barred by time. 
If the lower Court has jurisdiction to entertain the application 
under S. 19, then the question of limitation does not arise 
because the application before it was presented in time. The 
question therefore for our consideration is whether the lower 
Court had jurisdiction to entertain this application under S. 19 
of the Madras Agriculturists’ Debt Relief Act. 


The lower Court arrived at the conclusion that it had no 
jurisdiction on the following reasoning. It stated: “lf really 
the Legislature thought that the application under S. 19 should 
be made to the Court of first instance only, it would have ex- 
Pressly said so under S. 19 by way of explanation as it did 
under S. 20 of the Act. That suggests that the Legislature did 
not contemplate any change in the general principle so far as 
S. 19 is concerned” the general principle being, as is stated in 
the earlier part of the judgment, that ‘after the lower Court’s 
decree had been confirmed or modified by the appellate Court 
the jurisdiction of the lower Court to amend the decree ceases.” 
We cannot accept this reasoning. It is true that S. 19 of 
the Act does not explain the expression “Court which passed 
the decree”. S. 20 of the Act says in its explanation that “the 
Court which passed the decree” shall have the same meaning as 
in the Code of Civil Procedure, 1908. S. 37, Civil Procedure 
Code, says: 


“The expression ‘Court which passed a decree’, or words to that effect, 
shall, in relation to the execution of decrees, unless there is anything 
repugnant in the subject or context, be deemed to include, (a) where the 
decree to be executed has been passed in the exercise of appellate jurisdic- 
dion, the Court of first instance.” 

In the present case the reference to the “Court which 
passed the decree” in S. 20 of the Madras Agriculturists’ Debt 
Relief Act is, by its explanation, to the Court of first instance, 
that is, the Court to which the petitioner made his application. 
A perusal of the two Ss. 19 and 20 shows clearly that they 
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have to be read together. S. 19 says: 


“Where, before the commencement of this Act, a Court has passed a 
decree for the repayment of a debt, it shall. . . . . . amend the decree.” 


Under this section, application has to be made to the Court 
which has passed the decree and it has jurisdiction to amend 
the decree in a proper case. No doubt it does not use the exact 
expression ‘‘Court which passed the decree,” but it says that 
where a Court has passed a decree it will have jurisdiction to 
amend it. S. 20 makes it clear that the Court contemplated in 
S. 19 is the Court which passed the decree for it says that the 
executing Court shall, on application, stay the proceedings 
“until the Court which passed the decree has passed orders on 
an application made under S. 19”; and which that Court is, 
is explained in that section to mean the Court of first instance. 
We have no doubt that Ss. 19 and 20 of the Madras Agricul- 
turists’ Debt Relief Act should be read together and the explana- 
tion, of the expression ‘Court which passed the decree’ in S. 20 
equally applies to S. 19. The petitioner’s application to scale 
down the decree-debt and amend the decree was in our opinion 
properly made to the Court of first instance and that Court had 
jurisdiction to deal with that application. We therefore set 
aside the order of the lower Court and remand the application 
to it for disposal according to law after considering the merits. 
Though the respondent did not seriously contest the application, 
we think the petitioner is entitled to the costs of the Civil 
Revision Petition in this Court. The other costs will be provided 
for in the order of the lower Court. 


Revision Petition allowed and application remanded. 
K. C. f 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justick PANDRANG Row. 
K. S. Ambi Aiyar .. Petitioner® (Accused). 


Madras Prevention of Adulteration Act (III of {1918), S.5 (1) (d)— 
Applcabikiy—Selling of sweetmeais containing fat—Government not pres— 
cribing any standard for same-—Offence if constituted. 

A person cannot be convicted for a breach of the Madras Prevention of 
Adulteration Act when there is no law or rule having the force of law pre- 
scribing a particular composition for the article that is exposed for sale. 

Held, that as the Government had not laid down any standard in respect 
of sweetmeats like ‘kajoor’, the selling of such sweetmeats which do not 





* (Cri. R. C. No. 671 of 1938 and K 5th January, 1939. 
Cri. R. P. No. 639 of 1938. 
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contain what they are usually expected to contain does not amount to an 
offence under S. 5 (1) (d) of the Madras Prevention of Adulteration Act. 


Petition under Ss. 435 and-439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate of Vellore 
in Criminal Appeal No. 12 of 1938 preferred against the 
judgment of the Court of the Second Class AE of 
Vellore in C. C. No. 242 of 1938. 

V. Rajagopala Mudattar for Petitioner. 


K. Venkataraghavachart for The Public Prosecutor (V. L 
Ethiraj) for the Crown. 


The Court made the following 


OrvER.—The petitioner has been convicted of an offence 
punishable under S. 5, cl. 1 (d) of the Madras Prevention of 
Adulteration Act IIT of 1918 and sentenced to pay a fine of 
Rs. 100. The petitioner is the proprietor of a Coffee Hotel at 
Vellore and the prosecution relates to a certain sweetmeat called 
‘kajoor’ which was prepared and sold at the hotel by the 
petitioner through his servants. The sample that was analysed 
was found to contain 80 per cent. of fat not derived from milk 
or cream. The prosecution assumed and the Magistrate seems 
to have acted on the same assumption that merely because the 
sweetmeat was found to contain 80 per cent. of fat not derived 
from milk or cream it amounts to adulteration which is 
prohibited by the Act. The particular sweetmeat in question is 
not one of the articles of food in respect of which the Govern- 
ment have prescribed standards of purity or determined the 
normal constituents thereof, and it cannot be said that there is 
any room afforded for raising a presumption that the article of 
food is not genuine or is injurious. It is conceded by the 
learned Public Prosecutor that no such action has been taken by 
the Local Government in respect of this particular article of 
food known as ‘kajoor’, and it is not right therefore to convict 
aman for a breach of the adulteration law when there is no law 
or rule having the force of law prescribing a particular composi- 
tion for the article that is exposed for sale. It may be that 
ghee is one of the ordinary ingredients of the sweetmeat in 
question but the standard of purity which is laid down in the 
case of ghee cannot be applied to the ghee that is contained in 
the sweetmeat as one of its ingredients, so long as there is no 
separate standard of composition or quality fixed for the 
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sweetmeat, for instance, prescribing that it should contain so 
much percentage of ghee; on this ground alone it is clear that 
the conviction of the petitioner cannot stand. The Government 
not having laid down any standard in respect of sweetmeats like 
‘kajoor’ the selling of the sweetmeats which do not contain 
what they are usually expected to contain does not amount to 
an offence under S. 5, cl. 1 (d) of the Act. The conviction of 
the petitioner and the sentence imposed upon him are therefore 
set aside and he is acquitted and the fine if paid should be 
refunded to him. 

B. V. V. ——— Petition alowed. 
... THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE MOCKETT. 


. 5. S. S. Varisai Muhammad Rowther .. Petitioner* (Peti- 
toner-Plaintif) 
v. 
Marungapuri Estate in charge of the Court 
of Wards represented by the Manager of 
the Estate under the Court of Wards 
(amended as per order of Court dated 
26th August, 1938) and another .. Respondents (Res- 
pondents-Defen- 
dants). 


Madras Estates Land Act (I of 1908), S. 185—Privale land tn Zamindart 
—Burden of proof—Onus wrongly cast—Issue framed—Interference in revi- 
sion—Ctou Procedure Code (V of 1908), S. 115. 

S. 185 of the Madras Estates Land Act provides that when in any suit it 
becomes necessary to determine whether any land is the Iandholder’s private 
land the land shall be presumed not to be private until the contrary is shown. 
If a tenant shows that his rights have been interfered with on the ground that 
itis not private land the burden is on the Zamindar to show thatit is not 
private land. 

Veerabhadrayya v. Sree Rajah Bommadevara Naganna Nayudu, (1926) 
52 M.L.J. 38: I.L.R. 50 Mad. 201, relied on. 

When a statute specifically puts the burden of proof upon a certain 
party, the Court in putting the burden of proof the other way is acting with 
material irregularity in tbe exercise of jurisdiction and the High Court may 
in a proper case interfere in revision to set right an issue framed in sucha 
manner as to disregard the statutory provision regarding burden of 
proof. 

Rajagopala Aiyangar v. Ramanuja Aiyangar, A I.R. 1923 Mad. 607 and 
Sri Tripura Sundari Cotton Press Co, Ltd., Beswada v. Venkata Gurunadha 
Ramaseshayya, (1935) 69 M L J. 239, referred to. 





* CR.P. No. 779 of 1938. 26th August, 1938. 
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Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the Court of the District 
Munsiff of Kulitalai dated 4th June, 1938 and made in Inter- 
locutoty Application No. 312 of 1938 in O. S. No. 673 of 
1937. 


S. Ramaswamy Atyar for Petitioner. 
E. Kutttkrishna Menon for Respondents. 


The Court delivered the following 

JupGMENT.—The plaintiff who holds under a lease from 
the Zamindar of Marungapuri sued for possession of a certain 
land which the defendants had taken from him. He alleged 
that the land was zamin private land and not pannai land. The 
defendants pleaded that the plaintiff had taken a lease of the 
said land as pannai land. At-the settlement of issues the 
District Munsiff dealing with the burden of proof said :— 

“The plaintiff having taken the lease of the suit lands as pannai lands, I 
think the burden of proving that they are ryoti lands:‘is on him. The issue 
will therefore be amended as follows: ‘Whether the lands are ryoti 
lands’?” 

A Civil Revision Petition has been filed against that order. 
Two questions arise (1) Whether that order is wrong and (2) 
if wrong, whether I should interfere under S. 115. Under 
S. 185 of the Madras Estates Land Act, when in any suit or 
proceeding it becomes necessary to determine whether any land 
is the landholder’s private land, regard shall be had to local 
custom and to the question whether the land was before the Ist 
day of July, 1898, specifically let as private land and to any 
other evidence that may be produced, but the land shall be pre- 
sumed not to be private land until the contrary is shown. It has 
been argued that, as the Zamindar is not the plaintiff, in the 
circumstances of this case the burden is upon the plaintiff to 
prove that the land is private land. I do not think that the 
Act ever intended that there should be a nice distinction in this 
matter. S. 185 is quite clear that when in any suit it becomes 
necessary to determine whether any land is the landholder’s 
private land the land shall be presumed not to be private until 
the contrary is shown. I think if a tenantshows that his rights 
have been interfered with on the ground that it is not private 
land the burden is on the Zamindar-to show that it is not a 
private land. That seems to be the whole idea underlying 
S. 185. Otherwise it will be only too easy to get a tenant to 
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take a lease describing the land as pannai land and say that he 
is thereafter bound to prove what he probably cannot prove at 
all. Were these matters in the High Court where elaborate 
provisions with regard to discovery are available the position 
might be easier. In the lower Courts the ryot is probably being 
asked to shoulder a burden which it is quite impossible for him 
to bear. I consider that the decision of the Bench in Veera- 
bhadrayya v. Sree Rajah Bommadevara Naganna Nayudul 
(Krishnan and Venkatasubba Rao, JJ.) supports the view that I 
take. The learned Judges there held that a landholder cannot 
rely upon leases subsequent to Ist July, 1898, to make out that a 
plot of land is private land although they can be used for 
ancillary purposes. In this case the lease is long after 1898, but 
the burden of proof has been put on the ryot. I take the view 
that when the statute specifically puts the burden of proof upon 
a certain party, the Court in putting the burden of proof the 
other way is acting with material irregularity in the exercise of 
its jurisdiction. I indicated in Sri Tripura Sundari Cotton 
Press Co., Ltd., Begwadav. Venkata Gurunadha Ramaseshayya?, 
that interference in revision in matters relating to issues is very 
sparingly made. I perhaps did not make it sufficiently plain in 
that case that I interfered there because I considered that that 
was a clear case of exercise of jurisdiction with material irre- 
gularity. It seems to me that there may be such cases. 
Supposing for instance in an action for libel, where the defen- 
dant justifies and the burden of proof is put on the plaintiff or 
in an action for negligence where the issue is, “were the injuries 
to the plaintiff not caused by the negligence of the defendant” 
and sometimes in an action on a promissory note the issue is 
«was there no consideration for the promissory note” it seems 
to me that to allow the case to proceed on these lines is wholly 
to disregard vital recognized procedure. It might even result in 
the defendants or the plaintiffs in the particular case being 
unable to proceed at all, because they were being denied the 
right which the law gave them as regards the burden of proof. 
I can imagine nothing more remarkable than in an ordinary case 
of motor accident for the defendant to be compelled to begin 
and to go first into the witness-box. It could follow that the 
i a a a ae ae aceite a 
1. (1926) 52 M.L.J. 38: LL.R. 50 Mad. 201. 
.2, (1935) 69 M.L.J. 239. 
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-plaintiff could submit that he had no case to answer. I make these 
-observations because it is only in such cases where I consider 
that the whole trial is vitiated- from the very beginning that, 
speaking for myself, I should interfere so that there should not 
be a complete waste of time by a trial taking place under 
‘circumstances directly contrary to law. In a vast number of 
‘cases the burden of proof is of very little importance once the 
evidence is before the Court. In some cases it is of the utmost 
‘importance and I consider this is one of them. It is quite 
‘possible if this suit had gone on in this form the plaintiff would 
have been unable to make any progress at all. I accordingly 
think this is a case for interference. I donot consider that this 
-decision is in any way in conflict with the view laid down by a 
Full Bench of this Court in Kristamma Naidu v. Chapa Naids, 
‘because I consider that to disregard the direction of the statute 
with regard to burden of proof, not in the least being a discre- 
‘tionary matter, is a perverse decision and conscious departure 
from the rule of procedure. It. is supported by a decision of a 
Bench in Rajagopala Atyangar v. Ramanuja ee I 
-allow this petition. 

The result is that the second issue will read ‘whether the 
lands are not ryoti lands”. The petitioner is entitled to his 
costs of this petition. 


B.V.V. Petition alowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 

Papathi Ammal (deceased) and .. Appellants* (Plaintiff and 





others her legal represen- 
tatives) 
v. 
‘Doraiswamy Naicker and others .. Respondents (Defen- 
dants). 


Transfer of Property Act (IV of 1882), Ss. 122 and 123—Gifi—Deed 
.executed and duly registered—Donor’s right to revoke before acceptance by 
donee. 

A gift of immovable property which has not ban accepted by the donee 
is incomplete, though the deed of gift has been executed and duly registered 
“by the donor; the donor is entitled to revoke the gift prior to its acceptance 
by the donee. Registration will not confer upon any invalid transfer a 
validity which is lacking in the very substance of the transaction. 


1. (1894) I L.R. 17 Mad. 410 (F.B.). 2. ALR. 1923 Mad. 607, 


* S.A. No. 266 of 1934. 7th October, 1938. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in A.S. No. 20 of 1932 (A.S. No. 159 of 
1931, District Court, Chingleput), preferred against the decree 
of the Court of the District Munsif of Madurantakam at 
Chingleput in O.S. No. 301 of 1930 (O.S. No. 20 of 1930,. 
District Munsiff’s Court, Conjeevaram). 

B. Sitarama Rao and P. Muthukumaraswami Mudaliar for 
Appellants. 

K. S. Champakesa Anane for Respondents. 

The Court delivered the following 

JuDGMENT.—This appeal raises a question of the right of 
a donor to revoke a registered deed of gift of immovable 
property prior to its acceptance. The donor is the first defen- 
dant. He executed the deed Ex. A dated 14th March, 1917, 
giving his properties to his mother and his wife and her issue, 
if any, with a remainder to a nephew under whom the plaintiff 
claims. It has been found as a fact that, although this deed 
was registered, there was no change of possession and no 
delivery of the deed to the donees, nor was there any acceptance 
by them. By S. 122 of the Transfer of Property Act, a gift is 
made by a voluntary transfer from the donor to the donee, 
accepted by or on behalf of the donee. The acceptance must be 
during the lifetime of the donor and if the donee dies before- 
acceptance the gift is void. Under S. 123, if the gift relates. 
to immovable property, it must be made by a registered instru- 
ment, duly signed and attested. In England it is undoubtedly 
the law that a gift is presumed to have been accepted by the- 
donee even if the donee knows nothing about it. But I have no. 
doubt that presumption does not apply in India. As has been 
pointed out by the Allahabad High Court in the case of Anandi 
Devi v. Mohan Lal}, such a presumption as is recognised in 
England would be inconsistent with the provision of S. 122 of 
the Transfer of Property Act that the gift is void if the donee 
dies before acceptance. We may take it therefore that the 
present gift, though the deed was executed and registered by the 
donor, was an incomplete gift at the time of its cancellation in 
1922 because it had not been accepted. It is contended by Mr. 
Sitarama Rao for the appellant that even though the gift is not. 
complete until its acceptance, the registration of the gift deed 


takes away the power of revocation from the donor. The 
‘iain a nT CC 


1. (1932) LL.R, 54 AIL 534, 
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argument, as I understand it, is that he having duly executed 
the deed and having solemnly registered it, he has done all that 
he ought to do to validate the gift and cannot take advantage 
of the non-acceptance of the gift by the donee in order to 
nullify his own act. .This contention appears to be built up 
mainly on one sentence in the decision in Padmavati v. 
Shrinivasa Kampisi, where apparently referring to the Full 
Bench decision in Venkati Rama Reddi v. Pillati Rama Reddi 
(though the report wrongly refers to the decision in Gangadara 
v. Sambasiva8, which refers to another matter). Abdur Rahim, 
J., says that i i 

“The Full Bench decision referred tocertainly does not go so far. AH 
that it lays down is that if the donor bas done all that lies in his power to 
complete the gift eitber by having it registered himself orby handing it to 
the donee, then he cannot afterwards retract the gift.” 

With great respect to the learned Judge if I am correct in 
my inference that bis observation really relates to the former 
case it seems to me that he has somewhat overstated the effect 
of the Full Bench decision to which he referred. I must remark 
that the learned Judge himself was a party to that Full Bench 
decision and may possibly be speaking with a recollection of 
things said in the course of the hearing which are not embodied 
in the judgment. But the judgment itself relates to a case in 
which the donor completed the deed of gift and after his death 
the donee got it registered. What the learned Judges point out 
is ihat in such a case the doctrine that a donor who has left his 
gift incomplete, cannot be compelled to complete it, has no 
application. So far as he is concerned, he has by executing the 
deed done all that he need do, for registration can be effected 
even without his co-operation. This decision has been 
considered by the Privy Council in Kalyanasundaram Pillai v. 
Karuppa Moopanaré, and their Lordships approve the statement 
of law subject to the proviso that the gift must have been 
accepted by or on behalf of the donee during the life time of 
the donor in order to satisfy the requirements of S. 122, It 


seems to me apparent that registration cannot convert that 


which is not a complete transfer into a complete transfer. No 
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one would even contend that if a mortgage deed has been 
invalidly executed, the mere fact of its registration would give 
it any validity which it had not got. Similarly, if a gift is 
complete except for the acceptance of the donee, I do not see 
how registration can make it anything more than an incomplete 
gift and if the gift is incomplete for want of acceptance by the 
donee, I know of no principle of law which would bar the donor 
from revoking it. Registration isa necessary formality for a 
gift of immovable property to have full force. But registra- 
tion will not confer upon any invalid transfer a validity which 
is lacking in the very substance of the transaction. In the 
result I dismiss the appeal with costs of the contesting respon- 
dent. 

Leave refused. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice KING AND MR. Justice 
STODART. 





Tile Bebarani and another .. Appellants* (Respondents 
2 and 3) 

; v. 

Kevute Raghubehara .. Respondent (Petitioner ). 


Civil Procedure Code (V of 1908), S. 37—Constitution of Orissa Province 
—Execution of decree for first ime—Jurisdiction of Court passing decree— 
Notifications under S. 20, Order in Council—Effect. 

On Ist April, 1936, the Province of Orissa was constituted and the Court 
of the Subordinate Judge of Berhampore became from that date a Court 
within the jurisdiction of that province. After that date the respondent, who 
had obtained a decree against the predecessor-in-title of the appellants in the 
Court of the Subordinate Judge of Berhamporeata time when the Court 
was within the Presidency of Madras and whose decree had been confirmed 
by the High'Court of Madras, filed an application to execute the decree in 
the Court at Chicacole which had newly assumed jurisdiction instead of in 
the Berhampore Court. It appeared that the Governor-General-in-Council 
in exercise of the powers under S. 20 of the Order in Council constituting 
the Province of Orissa had notified that every proceeding pending ina Court 
other than a High Court in any area transferred to Orissa should be continu- 
ed as if the said order had not been made. 

Held, that as the execution petition was not a “pending proceeding” the 
Berhampore Court ceased to have jurisdiction to entertain it, and that 
it should be presented to the Court at Chicacole within the Province of 
Orissa. : 

Ramier v. Muthukrishna Asyar, (1932) 62 M.L.J. 687: LL.R. 55 Mad. 801 
(F.B.), considered. 


* C, M. A. No. 12 of 1938, 16th August, 1938, 
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Appeal against the order of the Court of the Subordinate 
Judge of Chicacole dated 1st December, 1937, and made in 
E. P. No. 26 of 1936 in O. S. No. 27 of 1936 (Sub-Court, 
Berhampore). 

C. Sambasiva Rao and S. Ramamoorthy for Appellants. 

-- B. Jagannadha Das for Respondent. 

The Court delivered the following 

JUDGMENT.—On Ist April, 1936, the province of Orissa 
was constituted, and the Court of the Subordinate Judge of 
Berhampore has on and from that date, been a Court within 
the jurisdiction of that province. After that date the respon- 
dent who had obtained a decree against the predecessor-in 
title of the appellants in the Court of the Subordinate Judge of 
Berhampore at a time when the Court was within the Presi- 
dency of Madras and whose decree had been confirmed by the 
High Court of Madras filed an application to execute the 
decree, and filed it not in Berhampore but in the Court of the 
Subordinate Judge of Chicacole. The appellants contended 
that he ought to have filed his application in Berhampore, and 
as the learned Subordinate Judge bas overruled their contention 
they have now appealed to this Court. 

The law which has to be applied to these facts is found in 
S. 37 of the Civil Procedure Code. It is clear tous from a 
study of that section that 

(+) only one of the two Courts (Berhampore or Chicacole) is the proper 
Court to which application to execute must be made. 

(it) that application must be made to Berhampore, the Court of first 
instance. 

Unless the Court of the Sutordinate Judge of Berhampore 
has either (a) ceased to exist or (b) ceased to have jurisdiction 
to execute the decree. The learned Subordinate Judge of 
Chicacole has held that the Berhampore Court has both ceased 
to exist and ceased to have such jurisdiction. 

To decide whether this finding is right or wrong it will be 
necessary to consider the various notifications which were 
issued at the time of the constitution of the Orissa Province. 
Those notifications are the following :— 

Gi) By S.200f the Order in Council constituting the province (see 
Fort St. George Gasette for 31st March, 1936, at p. 389) the Governor-General- 
in~Council was given power to give such directions as he thinks proper as to 
the disposal of pending cases in all Courts other than the High Court and as 
to the Courts which should hear certain appeals and proceedings in revision ; 

(if) the Governor-General-in-Council in the exercise of this power 
notified (see pages 464 and 465 of the same issue of the Gazette) that every 
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proceeding pending in a Court, other than a High Court, in any area trans- 
ferred by the said order to Orissa should be continued as if the said order 
had not been made; and 

(#4) Regulation No. 1 of 1936 was published by the Government of 
India to declare the law in force in the Province of Orissa (see p. 460 of 
the same issue of the Gazette). 


By S. 4 (2) of the Regulation all Courts constituted.... 
under the Madras Civil Courts Act, 1873....shall be deemed 
to have been constituted. ...under the Bengal, Agra and Assam 
Civil Courts Act, 1887. By applying these notifications to the 
Berhampore Court we arrive at the following conclusion—that 
all pending proceedings in that Court were to be continued— 
and that that Court was to be deemed, as far as may be, to 
have been constituted under the Bengal Civil Courts Act. 

Now the first question which arises is “Has the Berham- 
pore Court ceased to exist?” To us it seems impossible to hold 
that it has ever ceased to exist. It remains the same Court in 
the same buildings in the same town. Its functioning was 
never suspended for a single minute. It continued to deal with 
all pending proceedings, and any legal difficulties as to the 
source of its further jurisdiction from Ist April, 1936, onwards 
were met by the provision that it was to be deemed to have been 
constituted under the Bengal Act. The object of the notifica- 
tions seems to us to have been to prevent the Berhampore Court 
from ceasing to exist and to ensure its continuity. Weare 
unable therefore to agree with the learned Subordinate Judge 
that the Berhampore Court ceased to exist. 

Has then the Berhampore Court lost its jurisdiction to 
execute such of its own decrees as were passed when it was a 
Court within the Presidency of Madras? We think a true 
reading of the notifications will show that it has—unless an 
execution application happened to be pending at the beginning 
of April, 1936. 

S. 19 (1) (b) of the Order in Council shows that the 
jurisdiction of the High Court of Madras with respect let us 
say, to Berhampore Town shall cease, subject only to what is 
enacted in S. 19 (2). Then comes S. 20. What is the purpose 
of that section if it is not to provide for a similar ceasing of 
jurisdiction on the part of all subordinate Courts in the 
transferred areas? Further, when it is enacted that a Court 
actually constituted under a Madras Act shall be deemed as far 
as may be, to have been constituted under a Bengal Act, that 
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seems to us to carry with it the obvious implication that as and 
from Ist April, 1936, a Court in the position of the Berhampore 
Court ceases to have jurisdiction for any purpose over any 
matter arising within the Presidency of Madras except in so 
far as any other notification may give it such jurisdiction—and 
it is not seriously contended here that the present application 
can come within the meaning of the words ‘pending proceeding’. 

Appellants’ learned Advocate relied very strongly however 
upon Ramier v. Muthukrishna Asyarl, as authority for the 
position that the mere loss of territorial jurisdiction does not 
take away from the Court which has once passed a decree its 
power to execute it; and it is a plausible argument to extend 
that proposition to cover the facts of the present case. An 
examination of that case, however, will show ihat one of the 
main reasons for the decision was that a notification of the 
Government altering the territorial jurisdiction of Courts will 
not affect pending cases unless special reference is made to them 
and cannot therefore amount to action under S. 150 of the 
Civil Procedure Code. In the present case special reference ts 
made to pending cases, and a special notification published to 
preserve the jurisdiction of the Court to continue them. We 
accordingly do not think that Ramier v. Muthukrishna Atyar1, 
stands in our way and we hold that the existence of the specific 
notification is itself the strongest indication that but for it all 
jurisdiction in Berhampore would be gone in respect of such of 
those cases as arise from the area still retained in Madras. 

Appellants’ learned Advocate argues finally that a Court 
which passed a decree can never lose its jurisdiction to execute 
it unless some specific act of transfer deprives it of that jurisdic- 
tion. That argument is refuted by Zamindar of Valiur and 
Gudur v. Adinarayudu, where it was held that the Court of a 
District Munsiff which passed a decree when invested with 
special powers to try small cause suits up to a certain value 
had no jurisdiction to execute it after those powers had been 
withdrawn. 

For these reasons we are of opinion that the order of the 
learned Subordinate Judge of Chicacole is right and we dismiss 
this appeal with costs. 

B. V. V. — Appeal dismissed. 


1. (1932) 62 M.L.J. 687: I.L.R. 55 Mad. 801 (F.B.). 
2. (1896) I.L.R. 19 Mad. 445. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 


Krishnaswami Mudaliar .. Appellani* (Plaintif) 
v. 
Vijiaraghava Pillai and others .. Respondents: (Defen- 


dants 2,3 and 1). 


Transfer of Property Act (IV of 1882), S. 55 (4) (b) —~Vendor’s ien—Sale- 
for money consideratton—Promissory note ‘taken for portion of sale price-— 
Enforceabtlity of statutory charge. 

Under S. 55 (4) (b) of the Transfer of Property Act the charge subsists. 
in every case where the amount of the purchase money remains unpaid either 
for the whole or for the part remaining unpaid. Where the consideration for 
the sale deed was a sum of money and fora portion of the consideration the 
vendee executed a promissory note in favour of the vendor, 


Held, that in the absence of anything to show that the statutory charge 
had been abandoned the vendor could enforce the statutory charge for the 
amount covered by the promissory note and remaining unpaid. 

Case-law discussed. 

Appeal against the decree of the District Court of North 
Arcot at Vellore in A. S. No. 333 of 1932 preferred against 
the decree of the Court of the District Munsif of Arni in O. S.. 
No. 428 of 1931. 


A, Ramaswami Aiyar for Appellant. 


T. Krishna Rao for B. Sttarama Rao for Respondents. 

The Court delivered the following 

JupGMENT.—This is an appeal from the judgment of the 
learned District Judge of North Arcot dismissing the suit 
against defendants 2 and 3 in reversal of the decree of the 
District Munsif of Arni. On 22nd September, 1928, the plain- 
tiff sold certain properties of his to the first defendant for a sum: 
of Rs. 1,000. Rs. 500 was paid in cash and for the balance of 
Rs. 500 a promissory note was executed by the first defendant in 
favour of the plaintiff which carried interest at 1 per cent. per 
mensem. The first defendant committed default in the payment 
of the said money and this action has been brought for the re- 
covery of Rs. 620 being the principal and interest due in respect 
of the said promissory note up to the date of the suit. The 
plaintiff also prayed for a sale of the said properties on the 
ground that he had a statutory charge for the payment of the 
said sum of money under S. 55 (4) (b) of the Transfer of 


* S, A. No. 670 of 1934. 29th September, 1938. 
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Property ‘Act. Defendants 2 and 3 have been impleaded as 
parties to the suitas they purchased the properties from the first 
defendant by sale deeds dated 17th November, 1930 and 11th 
August, 1930, respectively. The first defendant did not resist the 
plaintiff’s claim but defendants 2 and 3 pleaded that they are bona 
fide purchasers without notice of the existence of any such charge 
and further that the plaintiff had also waived the charge by 
taking the promissory note above referred to. The learned 
District Munsif found that defendants 2 and 3 who are the 
sons-in-law of the first defendant were fully aware of the non- 
payment of the balance of the purchase money of Rs. 500, that 
the plaintiff by taking the promissory note for the said amount 
did not lose the charge given to him by statute and the fact that 
the plaintiff received a payment of Rs. 60 towards the interest 
on the amount of the promissory note could not be taken as a 
circumstance from which waiver of any such charge could be 
inferred. The learned District Judge was of the opinion that 
the recital in the sale deed showed that the entire consideration 
had been paid partly in cash and partly by the execution of the 
suit promissory note. He was also of the opinion that as the 
whole of the purchase money was paid there was no statutory 
charge in the case. He summed up his conclusion thus: 

“I am of opinion. after careful consideration, from the language used in 
the sale deed itself, from the evidence of the plaintiff himself on the point 
and from the other circumstances, that the intention of the parties in this 
case was that the execution of the promissory note was to be treated as 


equivalent to payment of the purchase money pro tanio and that the promis- 
sory note was not taken merely as a collateral security.” 


The question is, is the conclusion of the learned District 
Judge correct? The sale was fora sum of Rs. 1,C00 and the 
receipt of the consideration is expressed thus: 


“For my business I have received Rs 8C0 by way of cash and by way of 
bond and the amount which I have agreed to receive before the Sub-Registrar 
is Rs. 200.” 


It is plain therefore from these recitals that the considera- 
tion for the deed is a sum of money. The evidence of the 
plaintiff does not carry the matter further except establishing 
the fact that what was received in cash out of the sum of 
Rs. 800 was only Rs. 300 and for the balance of Rs, 500 a pro- 
missory note was laken and the bond referred to in the promis- 
sory note for Rs. 500 which carried interest at one per cent. per 
mensem. With reference to the other circumstances referred 
to by the learned Judge, Mr. Krishna Rao for the defendants 2 

44 
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and 3 stated that the only circumstance in the case was the 
receipt of the payment of interest of Rs. 60 under the promis- 
sory note and there were no other circumstances in the case. 
Therefore on these admitted facts the question arises whether 
the plaintiff has no statutory charge for the sum of Rs. 500 
covered by the said suit promissory note, and if he had a 
charge, whether he could be said to have waived it. As point- 
ed out by their Lordships of the Privy Council in Webb v. 
Macpherson}, the statutory charge conferred by S. 55 (4) (b) 
of the Transfer of Property Act differs from the vendor’s lien 
under the English Law and that in order to exclude the charge 
given by the statute, the Court has to find something either 
express contract or at least something from which it is a neces- 
sary implication that there is such a contract. Their Lordships 
further pointed out that the charge would not be excluded by 
any contract, covenants, or agreement with respect to the 
purchase money. It will be seen that under S. 55 (4) (b) of 
the Transfer of Property Act the charge subsists in every case 
where the amount of the purchase money remains unpaid either 
for the whole or for the part remaining unpaid. What is neces- 
sary therefore is payment in fact or what inlaw would con- 
stitute such a payment. With reference to a vendor’s lien under 
the English Law it was held that the mere fact that the 
consideration was stated in the deed as having been received and 
the receipt of the vendor endorsed on it would not, as between 
a vendor and vendee and anybody claiming under the latter with 
notice of non-payment, amount to an abandonment of the 
vendor’s lien (vide the observations of Lord Eldon in Mackreth 
v. Symmons*®), and the taking of a bill or a promissory note 
was held not to discharge such a lien. (VideGrant v. Millss.) 
The same rule will apply to the case of a statutory charge. 
A bill or note is always taken as a conditional payment ; the law 
recognises it as a payment, but if a bill or note.is dishonoured, 
the obligation to pay the amount covered by it would remain 
and is never put an end to. Lord Redesdale in Hughes v. 
Kearney4, puts the position thus: 


“Suppose bills given as part of the purchase money, and suppose them 





1. (1903) 13 M.L.J. 389: L.R. 30 1.A.238: I.L.R. 31 Cal 57 (P.C). 
2 (1808) 15 Ves. Jun. 329 at 337: 33 E.R. 778. 
3. (1813) 13 RR. 101. 
4.1 Sch. and Lef. 132: 9 R.R. 30 at 33. 
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drawn on an insolvent house, shall the acceptance of such bills discharge the 
vendor's lien? They are taken, not as a security, but as a mode of payment.” 


In Winter v. Lord Ansoni, the facts were as follows: 
William Winter entered into an agreement to sell his property 
to William Mousley. The agreement provided that the amount 
of the consideration should be secured by a bond of Mousley to 
Winter with interest at 4 per cent.and should remain so secured 
during the life of William Winter on the regular payment of 
such interest. The sale deed was subsequently executed where- 
in it was recited that the amount of consideration, namely, 
£1,485 was stated to have been paid but in fact only £485 was 
paid and for the balance Mousley executed a bond to Winter in 
the penal sum of £2,000 conditioned to be void on payment of 
£1,000. The question was whether the acknowledgment in 
the document of the consideration having been received and the 
taking of a separate bond discharged the lien so that the 
assignees of the vendee, who took with notice of such non- 
payment of the consideration, were held entitled to keep the 
esiate without payment of the same. Lord Chancellor Lynd- 
hurst held that the vendor’s lien was not discharged and the 
assignees were bound to pay the money. Apart from the fact 
that the bill is a conditional payment, the Vice-Chancellor 
Shadwell explained the reason of the rule in Buckland v, 
Pocknells thus: 


“Where the consideration is to be money paid down, and the money, in 
fact, is not paid, but a conveyance is made as if it had been paid, and that is 
all; or, if there be, in addition to it, the giving merely of a note or bond, 
still, in substance, the vendor has not that which, in point of justice he ought 
to have... ... eee 

The question in this particular case also is whether it 
appears from the sale deed the plaintiff has got what he con- 
tracted to have. There is no doubt that he contracted to have 
a sum of Rs. 800 and he has not got it; he got only Rs. 300 
and the balance had to be paid. It will be seen that the consi- 
deration was not the execution of a bond but payment of a sum 
of Rs. 200. Therefore the promissory note itself is not the 

-actual consideration but was taken merely as a security for the 
purchase money. As observed by Sugden in his book on 
Vendors and Purchasers, 


“There is a marked distinction between a conveyance as for money paid 
with a separate security for the price whether by covenant, bond or note and 





1. (1827) 38 E.R. 658. 
2. (1843) 13 Sim. 406: 60 E.R. 157 at 159. 
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a@ conveyance expressed to be in consideration of covenants which the 
purchaser enters into by the deed itself.” 

This principle was applied by their Lordships of the Privy 
Council in Webb v. Macpherson}, and they made the following 
observations: 


“There is no doubt, both on principle and authority, that a conveyance or 
sale in consideration of a covenant to pay a sum of money in the future is 
different from a sale in consideration of money which the purchaser 
covenants to pay.” 


Therefore the taking of the bond in this case cannot be 
construed as a covenant to pay a sum of money in the future 
within the meaning of the observations of the Privy Council. 
On exactly similar facts a Division Bench of this Court ina 
case reported in Vellappa Chettiar v. Narayanan Chettiar’, held. 
that the statutory charge would subsist. The facts in that case 
were as follows: The plaintiff agreed to sell a certain property 
to the first defendant for Rs. 17,000 on the 10th October, 1900. 
The consideration was to be secured by two documents (1) a 
hundi for Rs. 3,000 and (2) a promissory note for Rs. 14,000. 
The sale deed was executed on 19th September, 1901 and the 
recital as to the consideration ran thus: 


“The amount that I have received in accordance with the varthamanam 
executed by me on 10th October, 1900, by means of hundi drawn by you 
directing Seenu Pillai, agent of your Mannargudi shop to pay is Rs. 3,000. 

he amount that I have received in the mutter of your having executed a 
promissory note in my favour on the said date is Rs. 14,000, Total for the 
two items, is Rs. 17,000. As I received this sum of rupees seventeen thousand 
as per above particulars and I have executed in your favour the deed of 
absolute sale, you shall enjoy the undermentioned lands, house, ete. ..... 


For the sum of Rs. 14,000 a renewed promissory note was 
executed on 24th September, 1903 and on that renewed pronote 
a suit was filed for the recovery of the amount due thereunder 
and sale of the property was also asked for in enforcement of 
the statutory charge under S. 55 (4) (b) of the Transfer of 
Property Act. The learned Judges (Miller and Abdur Rahim, 
JJ.) held that the plaintiff took the pronote as security for the 
unpaid purchase money and that the charge was not extinguished 
by the taking of the promissory note. It would thus be seen 
that the facts were almost similar to those in the present case 
and that the said decision is a conclusive authority against the 
contention of respondents 2 and 3. The learned District Judge 
relied on the subsequent payment of Rs. 60 under the promissory 





1, (1903) 13 M.L.J. 389: L.R. 30 I.A. 238: LL.R. 31 Cal. 57 (P.C.). 
2. (1913) M.W.N. 826: 18 LC. 81. 
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note as a circumstance negativing the existence of the charge 
or as a circumstance indicating a waiver. It is not possible 
to understand how the payment of interest for deten- 
tion of the money can be taken as evidence of a waiver of the 
lien. Even the statute provides for payment of interest on 
unpaid purchase money. In almost every case where a bond or 
promissory note is taken, interest will be provided for. The 
learned District Judge was influenced in his decision by the case 
reported i in Krishnaswami v. Subramania Ganapatigali, where 
-on a similar recital as in the sale deed and on the consideration 
also of a payment of interest on a promissory note the learned 
Judges took the view that there was a waiver of the statutory 
charge. But that case is distinguishable. In that case, apart 
from these two circumstances, there was the additional fact that 
though the sale was by two vendors, the promissory notes were 
executed by one vendee in favour of the two vendors sepa rately, 
and the suit was brought by one vendor without making his 
<o-vendor a party. Therefore on the facts of that particular 
case their Lordships came to the conclusion which they did. It 
is unnecessary to canvass the correctness of that decision 
because the learned Judges did not lay down any principle of 
law which is in conflict with the well-accepted principles govern- 
ing this branch of law because they themselves recognised that 
where a vendor takes a promissory note from a vendee, it does 
not necessarily follow that he has given up the statutory lien 
and even when a promissory note is given by a third person 
that fact raises no presumption that the lien has been abandoned. 
I may state that Mulla in his Transfer of Property Act, 2nd 
edition, seems to think that the case in Krishnaswami v. Subra- 
mania Ganapatigal! was not correctly decided. I have come to 
the conclusion that there is nothing in the language of the 
document or in the evidence of the plaintiff or in any of the 
surrounding circumstances which would enable the Court to say 
that there was no statutory charge or that the statutory charge 
had been abandoned. I may point out that the learned District 


Judge was of the opinion that if it were held there is a charge, 


then the plaintiff could not be said to have waived the charge 
and defendants 2 and 3 must be deemed to have notice of the 
existence of it. 





1. (1917) 35 M.LJ. 304. 
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I therefore reverse the decision of the learned District 
Judge and restore the decree of the learned District Munsif 
with costs throughout. This judgment will not prevent defen- 
dants 2 and 3 from availing themselves of such right as they 
may have under Madras Agricultural Relief Act IV of 1938 and 
ihe amount decreed now will be subject to the result of any 
application they make with the said Act. 

Leave to appeal refused. 


B. V. V. Appeal alowed. 





[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SiR ALFRED Henry LioneL Leaca, Chief 
Justice, MrR. Justice WADSWORTH AND Mr. JUSTICE KRISHNA- 
SWAMI AIYANGAR. | 
Samuel Koilpillai Skinner .. Plaintiff* 

UV 
Arunachalam Pandaram and others.. Defendants. 

The Madras Stamp (Amendment) Act (VI of 1922)—Lease for an in- 
definite term—If a lease for less than one year under Sch. 1-A, Art. 30 
(4) (a)—Proper article applicable Art, 30 (a) (4) or Art. 30 (a) (viii). 

Where a lease deed ran as follows:—“ As I reside in the scheduled 
properties in your possession (as usufructuary mortgagee) from to-day 
agreeing to pay rent at Rs. 5 per mensem, I shall pay the said rent of Rs. 5 by 
the 30th of each month . . .”, the lease is one for an indefinite term and not 
one for a term of less than one year and has therefore to be stamped under 
Art. 30 (a) (viii) of Sch. 1-A of the Madras Stamp (Amendment) Act, 1922 
and not under Art. 30 (a) (f) of that Act. A lease for less than one year 
means a lease for some specified period which is less than twelve months. 


Amolia v. Ibrahim Ishak, In re, (1919) I.L.R.46 Cal. 804, dissented from. 
Reference under Stamp Act, S.61 (1), (1902) IL.R, 26 Mad, 473 (F.B.), 


followed. 
Case stated under S. 60 of Act II of 1899 by the District. 


Munsif of Srivaikuntam in S. C. Suit No. 712 of 1937. 

Parties not represented. 

The Government Pleader (B. Sitarama Rao) for the 
Government. 

The judgment of the Court was delivered by 
_ The Chief Justice-—This reference arises out of a small 
cause suit filed in the Court of the District Munsif of 
Srivaikuntam in which the plaintiff seeks to recover Rs. 35 as 
arrears of house and shop rent for a period of seven months. 





* Referred Case No. 1 of 1938. 9th January, 1939. 
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The terms of the tenancy are embodied in a document which is 
stamped with a stamp of the value of twelve annas, the 
appropriate amount if the document falls under cl. (a) (i) of 
Art. 30 of Sch. 1-A of the Stamp Act. 

Sch. 1-A was added to the Stamp Act by the Madras 
Stamp (Amendment) Act, 1922. The question is whether it 
should be stamped under the provisions of Art. 30 (a) (vii) 
of the amended Act. Art. 30 (a) (viii) requires the same 
duty to be paid as on a conveyance for a consideration equal to 
three times the amount or value of the average annual rent 
which would be paid or delivered for the first ten years if the 
lease continued so long. If Art. 30 (a) (viii) applies the 
appropriate stamp will be Rs. 3, not twelve annas. 


The material portion of the instrument reads as follows :— 


“As I reside in the scheduled properties (house, shop and site) in your 
possession (as usufructuary mortgagee) from to-day agreeing to pay rent at 
Rs. 5 per mensem, I shall pay the said rent of Rs. 5 by the 30th of each month 
and obtain your receipt. In default of payment as aforesaid, I shall pay the 
arrear of a month’s rent with interest at 4 pies per rupee per mensem 
together with the next month’s rent. Any plea of payment without receipt 
shall not prevail. In case of default of even this, you shall evict me from 
the house at your pleasure and let in other persons as tenants.” 

In our opinion this is clearly a lease for an indefinite term 
and not one for a term of less than one year. The matter has, 
however, been referred to this Court as the resultof the decision 
of the Calcutta’ High Court in Amola v. Ibrahim Ishak, In re}, 
where it was held that a lease of this description is a lease 
which purports to be for a term of less than one year and is 
therefore stampable"under the article which now corresponds to 
Art. 30 (a) (+). The judgment in the Calcutta case is a short 
one and no reason is given for the decision. It is directly 
opposed to the decision of a Full Bench of this Court in 
Reference under Stamp Act, S. 61 (1)2, where it was held that 
an instrument of much the same nature should be stamped under 
Art. 35 (a) (tv), the article corresponding to Art. 30 (a) 
(viii) of the amended Stamp Act. The Calcutta decision is 
also in confict with two decisions of the Allahabad High Court: 
In the matter of Burmah Shell Oil Storage and Distributing 
Company of India, Lid.3 and in Mangal Puri v. Baldeo Purit. 
In the latter case the Court considered the Calcutta decision 





1. (1919) LL.R. 46 Cal. 804. 2. (1902) LL.R. 26 Mad. 473 (F.B.). 
3. (1933) I.L.R. 55 All. 874 (F.B.). 4. LL.R. (1938) All. 481. 
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and gave its reasons for disagreeing with it. It was pointed — 
out that it did not follow that because a document was a 
monthly tenancy within the meaning of S. 106 of the Transfer 
of Property Act it was a lease for less than one year. A lease 
for less than one year meant a lease for some specified period 
which was less than twelve months. With these observations 
we are in entire agreement. Consequently we hold that the 
lease now under consideration was improperly stamped and, 
should have been stamped under Art. 30 .(a): (viii). with-a 
stamp of the value of Rs. 3. 

S. V. V. —— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE PANDRANG Row AND Mr. JUSTICE 
KRISHNASWAMI ÅÀIYANGAR. - - 


Nachimuthu Goundano and - 
another .. Appellants* in Appeals and Peti- 
. tioners (Defendants 3 and 6) 
v. : i 
Balasubramania Goundan 
minor by mother and next 
friend, Kaliyammal .. Respondent in all (Plaintiff). 

Hindw Law—Debts—Liability of surviving partners to account for 
deceased partner's share—If a “debt’ under Hindu law BL lala to the 
mortgage executed in discharge of ŝi. 

Two brothers who started and carried on a “Mill” business for a few 
years presumably with family funds were obliged to take a new partner 
whose contribution of capital enabled them to meet the debts then owing and 
to continue the business. The new partnership was to run for five years and 
the profits and losses were to be shared equally between the new partner on 
the one hand and the two brothers (the original partners) on the other. If 
any partner wished to separate before the due date, he should forfeit his 
share of profits and receive the balance of principal after deducting his loss 
therefrom after the expiry of the period of partnership. 

Dissolution of ‘partnership resulted from the death of the new partner 
within four months of the agreement. The deceased partner's son being a 
minor his mother did not wish to continue the parmership and wanted the 
accounts to be taken, the share of the deceased partner ascertained and the 
dues paid over to her. The amount due was ascertained on taking of 
accounts with the help of mediators. In discharge of it some outstandings 
of the business were assigaed and a mortgage was executed for the balance. 
Within a few months of the mortgage one of the mortgagors died leaving 
four sons and a grandson. 





* App. No. 235 of 1934, - 24th October, 1938: 
A. A. O. No. 312 of 1935 and ar 
C. M. P. No. 4443 of 1938, a 
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In a suit on a mortgage the sons and grandson of the deceased mort- 
' pagor pleaded that the mortgage as such could not affect their share of the 
mortgaged property, as till settlement of partnership accounts there was no 
debt as such in law but merely a duty to account and as also consideration for 
the mortgage was not an antecedent debt. 


Held, the unascertained liability of the two brothers was a debt aécotding 
to Hindu law from the time the capital was brought into the partnership and 
it was both antecedent in time and independent in origin from the mortgage. 
The mortgage was binding on the sons. 

Sabjsx Sahib v. Noordin Sahib, (1898) LL.R. 22 Mad. 139, referred. 

Doraisami Padayachi v. Vaithilinga Padayachi, (1916) 32 M.L. J. 422: 
LL.R. 40 Mad. 31 (F.B.), distinguished. 

Thirunavukarasu Chetty v. Muthukrishnan, (1931) M.W.N. 467, not 
followed. 

Original texts and caze-law reviewed., 

Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O. S. No. 183 of 1932. 


K. Rajah Aiyar and M. Krishna Bharathi for Appellants 
in both. 

T. R. Venkatarama Sastri and N. Somasundaram, for 
Respondent in both. 


The judgment of the Court was delivered by 

Krishnaswami Atyangar, J.—The question for decision in 
this appeal is whether the mortgage sued on is binding on the 
undivided sons of the mortgagors. The argument against it is 
that there was neither an antecedent debt nor a justifying 
necessity and in its absence the father had no authority to bind 
by his act the interest of his sons in the joint property. No 
néw principle of law is therefore involved in the decision of 
this appeal: for the doctrine of antecedent debt is at least as 
old as Suraj Bunsi’s casel if not older still and has now been 
finally and authoritatively declared by the Privy Council. 
Though the rule itself in this form does not find express 
mention in the Texts of Hindu Law or the commentaries, there 
can be no doubt that it is but the logical outcome of. the 
‘fundamental principle stated in the Mitakshara, Chapter I, 
Ss. 27, 28. The author says :— 


“Therefore it is a settled point that property in the patérnal estate is by 
birth, although the father has independent power in the disposal of effects 
other than immovables, for indispensable acts of duty and for purposes 
prescribed by Texts of law as gifts through affection, support of the family, 
relief from distress and so forth, but he is subject to the control of his sons 








1. (1879) L.R. 6 LA, 88: I.L.R. 5 Cal. 148 (P.C,). 
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and the rest in regard to immovable estate, whether acquired by himself or 
inherited from his father or other predecessor; since it is ordained that 
though immovables or bipeds have been acquired by a man himself, a gift or 
sale of them should not be made without convening all the sons. They who 
are born and they who are yet unbegotten and they who are yet still in the 
womb require the means of support; no gift or sale should therefore be 
made, Even a single individual may conclude a donation, mortgage or sale of 
immovable property during a season of distress for the sake of the family, 
and especially for pious purposes.” . 

The underlying object of the restriction is plain enough, 
namely, the conservation of the family substance for the benefit 
of the existing and future members of the family. In a loose 
though not in a strict legal sense the family property in the 
hands of the father or the manager may perhaps be termed a 
trust for the family itself conceived as a continuing unit. It 
was in this sense that in Sahu Ram Chandra v. Bhup Singh}, 
Lord Shaw observed as follows: 

“In short, it may be said that the rule of this part of the Mitakshara law 
is that the joint family state is in this position. Under his management he (the 
father) can neither obtain money for his own purposes for it nor can he 
obtain money for his own purposes upon it. To permit him to do so would 
enable him to sacrifice those rights which he was bound to conserve. This 
would be equivalent to sanctioning a plain, and it might be,a deliberate 
breach of trust The Mitakshara law does not warrant or legalise any such 
transaction.” 

Once it is realised that it is a kind of trust, that lies at the 
foundation of the restriction (see also Venkataramaswami v. 
Imperial Bank of India at Rajahmundry’, it will be easy to 
understand its scope as well as its applicability. At first sight, 
it may look as if there is very little purpose in requiring -that 
there should not only be a debt but that it must also be an 
antecedent one. According to Hindu Law it is equally the 
pious obligation of the son to discharge the father’s debt, 
whether it had been antecedently or was concurrently incurred. 
Both have to be met from out of the family estate, and there is 
no escape from either except by the practice of fraud or dis- 
honesty. If accordingly the family property is the fund out of 
which both classes of debt have to be met, no rational distinc- 
tion could be made between the two and this indeed was the 
view of such eminent Hindu Judges as Sir V. Bhashyam 
Aiyangar, J., in Chidambara Mudahar v. Koothaperumals and 





1. (1917) 33 M.L.J. 14: L.R. 44 I.A. 126: LL.R. 39 All. 437 at 447, 448 (P.C)). 
2, (1938) 2 M.L.J. 461 at 466 (F.B.). 
3, (1903) 14 M.L.J. 181: I.L.R. 27 Mad. 326. 
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Bannerji, J., in Allahabad, Chandradeo Singh v. Mata Prasad1, 
and it was not till the Privy Council finally pronounced against 
it that the true basis of the principle emerged into view (Sahu 
Ram Chandra v. Bhup Singh’, Raja Brij Narain Rat v. Mangla 
Prasad Rai’, Venkataramanayya Pantuls v. Venkatarama Dass 
and Arumugham Chetiy v. Muthu Koundand). What appears to 
be a cogent explanation is given by Aikman, J., in Chandradeo 
Singh v. Mata Prasad1, where he has observed as follows :— 


“At first sight it seems that there 1s little distinction in principle between 
a mortgage given for an antecedent debt, and a mortgage for a debt incurred 
for the first time when the mortgage is executed. Butif the distinction is 
observed, it will tend to preserve the property in the family as it will render 
it more difficult for a Hindu father to incur debts which might ultimately 
have the effect of dissipating that property.” 

In other words the creditor will have one more hurdle to 
jump and the family will have a little more time to avert the 
threatened danger. At this time of day it is perhaps pointless 
to enter into a discussion of the reason of ‘the rule for the rule 
itself has now been clearly and unequivocally settled by the 
decisions of the highest tribunal. It is with the application of 
that rule or rather the meaning of the word ‘debt’ in the phrase 
‘antecedent debt’ that we are concerned in this appeal remember- 


ing that the corresponding term in the Sanskrit text is W. 


The facts of this case lie in a narrow compass. Two 
brothers who had themselves started a mill business and carried 
it on for some years presumably with the aid of family funds 
were obliged in April, 1925, to take a new partner whose contri- 
bution by way of capital enabled them to meet the debts then 
owing and to continue the business itself. The new partner was 
plaintiff’s father who paid a sum of Rs. 20,000 towards his share 
of the capital, an equal sum represented by the value of the 
business premises and the plant and machinery therein belonging 
to the brothers being treated as their contribution. The 
partnership was to run for a period of five years and the profits 
and losses were to be shared equally between the plaintiffs 
father on the one hand and the two brothers together on the 


iaaea enaena aaeeea 


1. (1909) LL.R. 31 All. 176 (F.B). 

2 (1917) 33 M.L.J. 14: LR. 44 LA. 126: LL.R. 39 All 437 (P.C). 
3. (1923) 46 M.L.J. 23: L.R. S1 LA. 129: LL.R. 46 All. 95 (P.C); 
4, (1905) 16 M.L.J. 69: LL.R. 29 Mad. 200 (F.B.), 

5, (1918) 37 M.L.J. 166: LL.R. 42 Mad. 711 (FB.), 
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other. Cl. 4 of the partnership deed which is the only- relevant 
clause is as follows :— 

“It was agreed that we should conduct the business......... . up to the 
said period and, at the end of the period, compare the purchase, etc., and all 
accounts duly maintained and divide the net profit and/or loss in equal shares, 
one half for the individual No. 1 (the plaintiff’s father) and the other half 
for the individual Nos. 2 and 3 (the two brothers). So, if any of us is willing 
to separate himself from us before the due date, such person should forfeit 
the profit relating tohis share and receive the balance of principal after 
deducting his loss therefrom after the expiry of the period of the partner- 
ship.” 

Long before the period expired, and indeed within four 
months after the new partnership, the plaintiffs fatherdied, and 
the partnership became dissolved. The plaintiff being a minor, 
his mother wisely decided not to continue the partnership any 
longer and desired that the partnership accounts should be 
taken, the share of the deceased partner ascertained and paid 
over to her. The accounts were accordingly taken with the 
assistance of certain -mediators and a sum of Rs. 30,294.13-4 
was found due. For a portion of that amount, namely, 
Rs. 14,732-13-4, outstandings of the business were assigned to 
her and for the balance of Rs. 15,562 the suit mortgage was 
executed. The assignment is Ex. B dated 1st September, 1925, 
and the mortgage, Ex. A, dated 30th August, 1925. Both these 
documents were in fact parts of one transaction and were 
brought into existence close upon the settlement of the partner- 
ship accounts, and in order to implement it. Subsequent to the 
mortgage one of the brothers Krishnaswami Goundan died 
within a few months leaving four sons, defendants Nos. 2 to 5 
and a grandson, defendant No. 7. The other brother Vellai 
Goundan is the first defendant, and his son is defendant No. 6. 
The main defence to the suit was that pleaded by these sons 
and grandson, namely, that the mortgage as such could not 
affect their shares in the mortgaged property as until the settle- 
ment of the partnership accounts which was practically simul- 
taneous with the mortgage, there was no debt as such in law, 
but merely a duty to account. It was accordingly urged that 
the requisite conditions of antecedent debt were not present in this 
case as the mortgage was not really or sufficiently disconnected 
from the precedent debt in point of fact or time. In the Court 
below it appears to have also been urged:that the business in 
question was in the nature of a speculative trade, that a debt 
incurred in it, even regarding the deceased partner’s interest in 
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the partnership assets as a debt, should be held to be of an 
immoral or illegal nature. But this contention was rightly and 
summarily overruled, and has not been repeated before us. 


The only question then is whether the consideration for the 
mortgage was an antecedent debt in the sense in which that 
expression is understood in Hindu law. The argument for the 
appellant is that until the accounts are taken and the liability 
ascertained, it is impossible to posit that there is or will be a 
debt due by one partner to the others or vice versa. The 
liability to account of a partner or partners in a running oreven 
a dissolved partnership does not, it was argued, amount in law 
to a debt in being, but was merely the possibility or contingency 
of a debt to arise in the future. Tillit is known how the 
accounts stood, it was urged there could be no debt and no 
partner liable for it. The appellant’s learned Advocate was not 
prepared to go the length of saying that in no case of unsettled 
accounts could there be a debt in law even if there remained 
nothing more than a pure arithmetical calculation to arrive at the 
correct figure. What he did urge was that so long as there was no 
debtor and creditor relationship established, no debt could come 
into existence and that in a partnership there is no such relation- 
ship until the business is dissolved and until the liability of the 
partners inter se is ascertained by the taking of the usual 
accounts. 


There may be some support for this argument if one 
confines one’s attention to the meaning of the word ‘debt’ 
according to its common law acceptation. Jenks’ definition is 
that it is: 

“a definite sun of money recoverable from one person (the ‘debtor’) by 
another person (the ‘creditor’) by means of a common law action; whether 
payment can be claimed immediately or not.” (Jenks’ Digest of English Civil 
Law, Book ITI, Title II, S, 1620.) 

The action of debt lay according to Anson (Anson’s Law 
of Contract, 17th Edn., p. 53; Pollock’s Principles of Contract, 
10th Edn., pp. 135 and 136): 

“For liquidated or ascertained claims arising either from breach of 
covenant, or from non-payment of a sum certain due for goods supplied, 
work done, or money lent.” 

The qualification that the claim in respect of a debt so 
called, should be definite, ascertained or liquidated has its roots 
in the old common law action of debt which was proprietary in 
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character, and was in fact a claim for the recovery of money by 
way of restitution, rather than the enforcement of an obliga- 
tion arising out of contract (Pollock and Maitland’s History 
of English Law, 2nd Edn., Vol. IJ, 203 to 207). Its supersession 
by assunisit or the indebitaius count, the practical abolition by 
the Common Law Procedure Act, 1852, of the distinction between 
debt and assumsit, and the doing away altogether withthe formal 
pleadings of the Common Law Courts by the Judicature Act, 
1873, are familiar knowledge to the Student of English Legal 
History. (Holdsworth’s History of English Law, Vol. II, 
pp. 366, 367 and III, pp. 420, 421, 442, 443; Anson’s Law of 
Contract, 17th Edn., page 44.) The distinction between debt 
and damages, the former relating to a liquidated claim, and the 
latter generally to an unliquidated demand still clings to English 
legal phraseology and still exerts a limited, none the less real 
influence on modern English jurisprudence. With that technical 
narrow meaning of the word we are not here concerned. For 
we are not considering a proposition of English Law or the 
provisions of a Statute based on that law. We have on the 
contrary to deal with a totally different subject and a totally 
different system of law. We have in fact to assign a meaning 
to the word ‘Rina’ according to- the sense in which that word 
has been used in the texts of Hindu Law. To sucha word and 
in such a context, are we to apply the English Common Law 
meaning of the word or are we to go back to those texts them- 
selves and to the language in which they have been clothed, in 
order to ascertain the true meaning of the word ‘Rina’ indiffe- 
rently rendered as debt in English and occurring in the modern 
text books and in the decision of the Courts when defining the 
obligation of a Hindu son to relieve his father from the sin of 
the undischarged debt? 


The narrower interpretation will atoncelead to obvious and 
startling consequences. The larger and more numerous obliga- 
tions arising out of contracts and quasi-contracts, trusts and 
other fiduciary relationships though leading to monetary liability 
and without the slightest taint of immorality or illegality in any 
of them, will fall outside the pious duty. And yet we find the 
texts full of passages Garuda Sanyasayya v. Nerella Murthennal 
and the reports-full of cases, in which obligations which are far 





1. + (1918) 35 M.L.J. 661. 
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removed from debt in the narrow sense have been clearly re- 
cognised. Brihaspathiin describing the fate of a debtor who 
dies without having discharged a debt refers to him as one who 
received a sum lent or the like (Colebrooke’s Digest I, 228, 
attributed also to Katyayana). According to Katyayana, the 
son is bound to carry out what an ancestor has promised for 
religious purposes (Colebrooke’s Digest I, 206). Usanas 
obviously understands Rina in the wider sense, though of course 
he excludes certain categories as falling outside the limits of the 
obligation, being Avyavaharike in nature or origin. According 
to the texts, a surety debt, commercial tolls, debts due for 
spirituous liquors, for lustful pleasures, gambling debts, unpaid 
fines, promises without consideration had in terms to be excluded 
as otherwise, being rinas the sons would be bound to discharge 
them by reason of their pious obligation (see the texts collected 
in Chhakauri Mahton v. Ganga Prasad}. ) The words “dhana” and 
“rina” (Manus qq a), Riktha and Rina (Yagnavalkya, 
Chapter IJ,119, RETIA ) coupled together in the texts, seem to 
have been so used ina comprehensive sense, for describing all 
varieties of divisible assets and liabilities. Otherwise obligations 
other than debts strictly so called would bind only the man who 
incurred them while he is alive and will die with him when he 
dies and though alive or dead, the family assets in his hands will 
be divisible among the sons while the liabilities will be left 
unprovided for. Such an absurdity could not have been in the 
contemplation of the authors of the Texts and we at any rate do 
not feel justified in attributing ir to them, in the absence of 
clear and definite words to the contrary. If dhana includes in 
its connotation all varieties of property and assets, we see no 
reason why rina should not be held to include all varieties-of 
obligations and debts as well. Apart from the texts of Hindu 
Law, the word has been frequently ‘used in the wider sense in 
Sanskrit literature. Witness for instance the well-known Vedic 
Text referring to the triple debt which attaches to a Brahmin 


at birth aat à ania few aad aarti 
Aa: gear Ag: || other instances could be easily m iltiplied. , 


_ Coming to the decided cases on the point in ` Garuda 
Sanyasayya v. Nerella Murthenna’, the sons were held liable for 
the unaccounted collections made by a father out of the trust 


1. (1911) LL.R. 39 Cal. 862, @ (1918) 35 M.L.J 661. 
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estate under his charge and the learned Judges Wallis. C:]. and 
Seshagiri Aiyar, J., refused to recognise the subtle distinction 
as they called it, between accountability and debt. In a later 
case, Muthammeal v. Sivakami Ammal, in which the point was 
more directly raised, the learned Judges considered the question 
of the liability of the son to pay mesne profits decreed against 
the father and held that their pious obligation extended to it. 
The case is instructive for the collection of cases in which the 
liability was established against the sons in respect of a variety 
of causes of action far removed from debt in the limited sense. 
In none of them, it is noteworthy, was it disputed that there 
was a debt but only that the debt was not of a nature which 
would bind the son’s interest. Venkatasubba Rao, J., explained 
the position in these words: 


“Tt was contended that the obligation to pay mesne.profits is notin the 
nature of a debt, that it is not in fact ‘rina’ which means strictly ‘what is taken 
under a promise to repay’. We agree with Mukerjee,J. (see Chhakauri 
Mahkton v, Ganga Prasad? that the word ‘rina’ as used in the texts has a much 
wider application than a mere debt or loan. I am prepared to go further than 
merely hold that at any rate, a judgment-debt comes within the expression 
‘rina’; for, if this narrow construction be adopted, a son can be held liable 
only after adecree is passed against the father; whereas, if he is originally 
impleaded in the suit for damages, he can resist it,on the ground that there 
has been no debt, as there has not been a judgment. This would be a clear 
anomaly.” 


The other learned Judge Madhavan Nair, J., was also of 
the same opinion (Afuthammeal v. Sivakami Ammali. See also 
Natasayyan v. Ponnusanu3). Quite recently a bench of the 
Allahabad High Court has expressed a definite preference for 
the wider interpretation of the word as including a liability for 
unliquidated damages arising on a breach of contract by the 
father. We are in entire agreement with the observations of 
the learned Judges who declined to accept the stricter meaning 
of the word ‘rina’, They said: 

“If we carry it to its logical conclusion, the liability of a son to pay the 
antecedent debts of his father would not extend to any liability incurred 
otherwise than by the advancing of a sum in cash to the father. We cannot 
believe that this was the intention of the author of the text (Brihaspathi, 
Vol. 33, Maxmuller’s Sacred Books of the East, page 319). We cannot 


believe for instance, that a son would not be liable to pay the unpaid price of 
a commodity which had been bought by his father or to pay rent due by his 


1. (1925) 21 L.W., 606 at 630. 2. (1911) I.L.R. 39 Cal. 862 at 877. 
3. (1892) 3 M.L.J. 1: I.L.R. 16 Mad. 99 at 104. 
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father as a tenant (according to English Law an action of debt lay at Com- 
mon Law). We think that the son is bound to pay any sum which is lawfully 
due from the father provided that the father’s liability is not in any way 
tainted with immorality.” (Chatar Sen v. Raja Rain.) 

These authorities are sufficient to negative the appellant’s 
contention. It may, however, be observed that even if the 
word rina in Sanskrit is to be understood as meaning a debt, 
there is no warrant for importing into it the technical sense 
in which it has become wrapped up by the peculiarities 
of the old English Common Law and Procedure. Almost 
every English Dictionary includes obligation among the 
meanings of the word ‘debt’, though ordinarily the word does 
mean that which is due from one person to another or what is 
owed. We even speak, metaphorically perhaps, of owing a 
debtof gratitude. But whatever may be the meaning which a 
layman or a lawyer speaking the English language may attacli 
to it, we are unable to say that the word ‘debt’ is the exact 
equivalent of rina in Sanskrit at any rate with all the techni- 
cal import that that word carries. Moreover the word ‘ring’ 
has passed into colloquial use in the wider sense in most of the 
vernaculars of the presidency. It is not capable of being fully 
or definitely expressed in any single English word. Like the 
words, Satya or Dharma which are but imperfectly translated 
as truth or duty, the word rina also is often rendered though 
loosely, as debt, though such a rendering is sufficient enough for 
practical purposes. But when it becomes necessary to ascertain 
its significance for apportioning rights or liabilities, we must 
determine it not by reference to its English equivalent but by 
ihe original Sanskrit word itself, giving to it just the meaning 
in which itis used or understood in the parent language in its 
literal or even colloquial sense. What we cannot agree to is 
the attempt first to regard debt as a perfect synonym and then 
to understand it in the archaic sense in which the word was 
understood in the now obsolete old forms of Common Law 
actions. We must accordingly hold that the unascertained 
liability of the two brothers was a debt according to Hindu 
Law incurred by them in favour of the plaintiffs father from 
the time when the latter brought into the partnership the sum 
of Rs. 20,000 subject to its being returned with a reduction in 
case of loss or an addition on account of profit. It was thus 


1. LL.R. (1938) All 58 at 61, 62. 
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both antecedent in time and independent in origin from the 
mortgage which, it is plain, could not have been in the contem- 
plation of the parties when the capital was brought in. What 
was in fact contemplated was, as appears from the partnership 
deed, something totally different from what actually led to the 
execution of the mortgage. The test must therefore be held 
fully satisfied, antecedency in time and dissociation in fact 
being thus established. : 

It was urged that the word ‘debt’ has been defined in some 
Indian cases in sucha way as to exclude a liability for an 
amount to be yet ascertained by the taking of accounts. Two 
cases were cited both of which proceeded on the meaning of 
the word as used in two different statutes, and it was held that 
such a liability cannot be regarded as a debt within the meaning, 
in one case of S. 4 (1) (a) of the Succession Certificate Act 
(VII of 1889) and in the other, within S. 25 of the Contract 
Act (IX of 1872). In Sabju Sahib v. Noordin Sahib!, Subra- 
mania Aiyar, J.,to whom the case was referred on a difference 
of op’nion between Shephard, O.C.J. and Benson, J., held 
relying on Johnson v. Diamond?, that the liability arising from 
such an obligation could not be held to be a debt in the accept- 
ed legal sense of the term for the obvious reason that the 
liability was not in respect of a liquidated sum. It is not 
without interest that Benson, J., who took what may be called 
a common sense view of the matter, dissented, holding that 
when the accounts are taken and the sum due is ascertained, 
that sum while yet it remained unascertained was a debt within 
the Act. In Doratsamt Padayachi v. Vatthilinga Padayachi’, 
a promise to pay the amount which may be found due by an 
arbitrator on the taking of accounts between the parties was 
held not to amount to a promise to pay a debt within the 
meaning of S. 25 of the Contract Act, the amount not being a 
liquidated sum. These decisions, whatever their value may be 
in the construction of statutes which have employed the English 
legal terminology, have no bearing on the meaning to be given 
to the expression in a different context, in a different language 
and for a principle of law altogether alien to the English 
system. The decision in Thirunavukarasu Chetty v. Muthu- 





1. (1898) LL.R. 22 Mad. 139. 
2. (1855) 11 Exch. Rep. 73: 156 E.R. 750. 
3, (1916) 32 M LJ. 422: LL.R. 40 Mad. 31 (F B.). 
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krishnan, is, however, directly in point, and is not to be distin- 
guished in this way though it was sought to distinguish it from 
the present case on the facts. The mortgage in that case was 
given by one partner io the other in a running partnership for 
the amount due on an investigation of the accounts necessitat- 
ed by the bad faith of the mortgagor. The learned Judges who 
decided the case held that until the settlement of the partnership 
account as such was arrived at, the relationship of creditor and 
debtor did not exist between the parties, and there could not be 
said to have been any debt existing antecedently to the mort- 
gage. With respect, we find ourselves unable to accept this 
dictum as a correct statement of the Hindu law on the point. 
Their atlention does not appear to have been called to the 
meaning of the word rina as explained in the cases cited above, 
nor was the rule oi the Hindu law on this point put specifically 
before them. We therefore feel that we are at liberty to come 
to an independent conclusion for ourselves on a consideration 
of the relevant material which we may observe, had not been 
placed before them, and we think that our interpretation is 
more consistent with the texts and the principles of the Hindu 
Law. 


A word about the distinction that was sought to be made 
on behalf of the respondent. It was urged that whether or not 
the liability of some partners to the other or others in an undis- 
solved partnership is a debt, the moment a dissolution takes 
place there arises in law a debt properly so called, as there 
could be no more fluctuation and uncertainty about the rights 
of partners, as by reason of the dissolution all further transac- 
tions necessarily stop. Reliance was placed on S. 43 of the 
English Partnership Act, 1890, which runs as follows: 


“ Subject to any agreement between the partners, the amount due 
from surviving or continuing partner or partners to an outgoing’ partner 
or the representatives of a deceased partner in respect of the outgoing or 
deceased partner’s share is a debt accruing at the date of the dissolution or 
death.” 

It was argued that this statutory provision is merely a 
declaration of the common law on the point, and hence in the 
case on hand, unlike the case referred to above, the partnership 


became dissolved on the death of the plaintiff’s father, an event 
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which took place an appreciable time before the mortgage. We 
may observe that no such provision is found in the Indian Act 
and even according to English Law, it would seem that partners 
stand in a fiduciary relation to each other (Lewin on Trusts, 
13th Edition, page 253), whether or not they are trustees in the 
full and proper sense of the word. (See Knox v. Gyel, per 
Lord Westbury. Cf. observations of Lord Hatherley, page 678. 
See also S. 29 of the English Partnership Act, 1890; Vyse v. 
Foster?.) Out of this relation arises in favour of the represen- 
tative of a deceased partner not necessarily a debt, but a right 
which consists in having an account of the property, of its 
collection and application, and on receiving that portion of the 
clear balance that accrues to the deceased’s share and interest in 
the partnership. The representative of a deceased partner has 
no specific interest in or claim upon any particular part of the 
partnership estate. The whole property therein accrues to the 
surviving partner. Whether the effect of S. 43 of the English 
Act is anything more than the putting toan end of all difficulties 
in the way of the application of the rule of limitation to such a 
cause of action, it is not easy to determine. It is however not 
necessary to pursue the matter, as in our view there was in this 
case an antecedent debt according to Hindu Law, and the mort- 
gage was executed to discharge it. 

The appeal accordingly fails and is dismissed with costs 
subject to the decision of the lower Court on the petition pre- 
sented by the appellants under Madras Act IV of 1938, which 
will be sent to the lower Court for disposal. The court-fee on 
the memorandum of appeal must be paid by the appellants. 

In the connected C.M.A. No. 312 of 1935, it is stated that 
in view of the dismissal of the main appeal no orders are neces- 
sary. It is also accordingly dismissed, but without costs. 


K. C. Appeal dismissed. 





1. (1872) L.R. 5 H.L. 656 at 675. ‘2. (1874) LR. 7 HL. 318, 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 

PRESENT:—Lorp MACMILLAN, LORD PORTER AND SIR 
GEORGE RANKIN. 
Prahladrai Chooreewalla .. Appellant* 

u. 

The Commissioners for the Port of Calcutta. Respondents. 

Transfer of Property Act (IV of 1882), S. 106—T ermination of tenancy— 
‘Ordinary tenant’ in Calcutta—Fifteen days’ notice by landlord—Whether 
sufficient —Nottce sent by registered post—Need for proper address. 

Unless there is some indication to the contrary the term “ordinary 
tenant” would in Calcutta mean monthly tenant, even though there is no 
reference to payments of monthly rent, and such a tenancy would be termin- 
able on fifteen days’ notice expiring with the end of the month of the tenancy. 
That meaning will not be altered because the letter creating the contract of 
tenancy provides for fifteen days’ notice by the lessee without mention of 
notice by the lessor. Such a provision might naturally be made by a tenant to 
safeguard his right to terminate the tenancy in fifteen days, leaving the land- 
lord’s right to be governed by the ordinary rule. The mere omission of such 


a provision in the landlord’s favour does not even by implication prevent the 
landlord from relying upon his ordinary rights. 


Under S. 106, Transfer of Property Act, sending by post means sending 
by post to the tenant’s proper address. 


Appeal from a judgment and decree of the High Court of 
Calcutta passed in its appellate jurisdiction. 

D. N. Pritt and W. Wallach for Appellant. 

A. M. Dunne, Sir Thomas Strangmen and H. S. Chatfield 
for Respondents. 

Ist December, 1938. Their Lordships’ judgment was deli- 
vered by 

Lord Porter.—The respondents in this case are the owners 
of certain plots of land at Grierson Road, Howrah. Before 
September, 1932, one Gobardhan Das Deora (hereinafter called 
Deora) was tenant of the plots on which certain structures had 
been erected. A draft lease had been sent to him but it was 
never executed. Deora failed to pay the rent for the land and 
a large amount became due from him to the respondents. It 
was accordingly arranged between Deora and the appellant that 
the appellant should purchase the structures, and between the 
respondents, Deora and the appellant, that the appellant should 
become tenant of the land and certain further land at an agreed 
rent. The terms of the arrangement will be found in a letter 


*P. C. Appeal No. 52 of 1937. Ist December, 1938. 
Bengal Appeal No. 40 of 1936. 
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from the respondents to the appellant’s solicitors dated the 21st 
September, 1932. ` 


It was part of the terms agrecd between Deora and the 
appellant that the appellant should take over and pay Deora for 
the structures on the land. This provision was duly carried out 
and from the surn so received Deora discharged the rent 
which was in arrear. The appellant then took possession 
of the land and a certificate of possession was signed by 
him and by a- representative of the respondents on the 12th 
September, 1932, from which it appears that the appellant 
went into possession on that date under an agreement for a 
yearly lease beginning on the 1st October, 1932. The respon- 
dents, however, seem to have thought that the lease was to 
operate from the 1st September, 1932, and on the 24th October, 
1932, a draft lease was sent to the appellant’s solicitors. This 
lease was never returned. The appellant nevertheless remained 
in possession and for'a time paid the stipulated rent, but by the 
13th June, 1933, a considerable sum remained unpaid, anda 
suit for its recovery was pending. In these circumstances a 
discussion took place between the respondents and the appel- 
lant’s agents and letters purporting to embody its result were 
exchanged between them. These letters must he set out in full 
as their legal effect is in dispute between the parties. 


"Messrs. Talbot & Co., 
Tower House, Chowringhee Square, 
Calcutta. 


Dear Sirs, 
With reference to your letter No. WSV/1963, dated 20th June, 1933, and 


your Mr. Basil’s conversation with the Assistant Secretary to day, I beg to 
confirm the following arrangements in regard to the land at Grierson Road, 
Howrah, leased to Babu Prolhadroy Churiwalla:— 

1. That Babu Prpbladroy Churiwalla will pay up before 1st July, 1933. 


Rs. AP. 
Rent for five months from February to June, 1933 .. 582 8 0. 
Cost of the suit instituted against him . 3840 0 0 
6,162 8 0 








2. That Babu Prohladroy Churiwalla will hand over vacant possession 
of a portion of the land on the Ist July, 1933. 

. 3. That Babu Prohladroy Churiwalla will be treated as a monthly tenant 
after the Ist July, 1933, in respect of the land retained by him from that date, 
This tenancy will be terminable by either party on 15 days’ notice expiring 
with the-end of a calendar month. 

Yours faithfully, 
(Sd.) S. L. Das, 
Offg. Secretary.” 
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On the 28th June, 1933, Messrs. Talbot & Co. replied as 
follows :— 
“The Offg. Secretary, 


Calcutta Port Commissioners, 
Calcutta. 


Dear SR, 
re: Land in Grierson Road, Howrah. 


We thank you for your letter No. 39921 of yesterday's date and, as 
arranged with you over the telephone to-day, have pleasure in sending you 
herewith our cheque for Rs. 5,822-8-0, being the amount of rent paid over to 
us by Babu Prohladrai Churiwalla for the months of February, March, April, 
May and June, 1933. i ' 


As regards the cost of the suit Mr. Churiwalla has requested us to find 
out whether there is any possibility of saving the stamp-fee by withdrawing 
the case and in such event he is prepared to pay your out-of-pocket expenses 
not exceeding Rs. 340. On hearing from (you) we shall take up tbe matter 
with him. 


The terms of the settlement are that Mr. Churiwalla will give up what- 
ever vacant portion of the land he can and remain as ordinary tenant from 
the Ist of July, 1933, and subject to the termination by giving you fifteen days’ 
notice in writing. 

Kindly let us have your stamped receipt for the cheque sent herewith. 


Encl. Yours faithfully, 
SAB/J. Talbot & Co.” 


After this exchange of letters and payment of the amount 
mentioned, the appellant gave up a portion of the land and 
continued to pay rent upon the portion retained by hini up to 
the end of April, 1934. 


Thereafter he failed to pay the rent due and onthe 12th 
January, 1935, the Deputy Chairman of the Commissioners wrote 
giving him notice that his tenancy would terminate on the 31st 
day of January, 1935, and requiring him to give up possession 
on the 1st of February. 


Copies of this notice were (1) sent by registered post 
apparently addressed to 2, Grierson Road, (2) handed to Deora 
for transmission to the appellant, (3) affixed upon the structures 
erected upon the land. 


The appellant refused to give up possession on the ground 
that he was not a monthly tenant or subject to 15 days’ notice 
and that, even if he were, his tenancy began either on the 12th 
September or the Ist October, and, therefore, a valid 15 days’ 
notice should end on the 12th or Ist of the month and not on 
the 31st. He further denied that the notice had ever been served 
on him personally, denied that Deora was his agent to receive 
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the notice and alleged that no facts had been shown justifying 
service by affixing the notice on the land. 


The appellant’s case upon the question of tenancy was that 
the document of the 12th September, 1932, prima facie showed 
a yearly tenancy but that owing to the provisions of the Regis- 
tration Act of 1908, S. 17, he could not use that document as 
proof of its terms, though he might use it as an admission by the 
respondents for the subsidiary purpose of proving the date at 
which he took possession. 


If then he could not prove a yearly tenancy by agreement, 
the terms of his tenancy were, he maintained, to be ascertained 
by reference to section 106 of the Transfer of Property Act by 
which it is enacted that:— 


“In the absence of a contract or local law or usage to the contrary a lease 
of immovable property for agricultural or manufacturing purposes shall be 
deemed to be a lease from year to year terminable on the part of either lessor 
or lessee by six months’ notice expiring with the end of a year of the tenancy, 
and a lease of immovable property for any other purpose shall be deemed to 
be a lease from month to month terminable on the part of either lessor or 
lessee by 15 days’ notice expiring with the end of a month of the tenancy.” 

It was not proved, said the appellant, that the lease was for 
other than agricultural or manufacturing purposes and, there- 
fore, it was not proved that 15 days’ notice was sufficient. 

Their Lordships will assume without deciding that the onus 
was on the respondents to prove a use for other than agricul- 
tural or manufacturing purposes and that the evidence does not 
establish such a use. The section, however, only applies in the 
absence of a contract to the contrary and in their Lordships’ 
opinion the letters of the 27th. and 28th. June, 1933, do 
constitute a contract to the contrary. 


If the matter rested upon the terms of the letter written by 
the respondents, the appellant would plainly have agreed to 
become a monthly tenant as from the Ist July, 1933. But it is 
said that the appellant’s letter is not an acceptance but a counter- 
offer differing from the first in two respects, namely: (1) in 
using the term “ordinary” and not “monthly” tenant, and (2) in 
permitting the tenant only and not the landlord also to give 15 
days’ notice. 


Reading the two letters together, their Lordships are of 
opinion ‘that the second is upon its true construction an 
acceptance of the ‘first. - 
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Unless there was some indication to the contrary, the term 
“ordinary tenant” would in Calcutta mean monthly tenant, even 
though there were no reference to payments of monthly rent, 
and such a tenancy would be terminable on 15 days’ notice 
expiring with the end of the month of the tenancy. That 
meaning, in their Lordships’ view, is not altered because the 
letter of the 28th June goes on to provide for 15 days’ notice 
by the lessee without mention of notice by the lessor. Such a 
provision might naturally be made by a tenant to safeguard his 
right to terminate the tenancy in 15 days, leaving the landlord’s 
right to be governed by the ordinary rule. The mere omission 
-f such a provision in the landlord’s favour does not even by 
implication prevent the landlord from relying upon his ordinary 
rights. 


Nor does any difficulty arise with regard to the commence- 
ment of the tenancy—each letter stipulates the Ist of the month. 


The appellant, however, maintains that even if a notice were 
given in good time and ending on the proper day yet it had not 
been proved that that notice was duly served on him. The 
provisions as to notice are contained in section 106 of the 
Transfer of Property Act and are as follows :— 

“Every notice under this section must be in writing signed by or on behalf 
of the person giving it, and either be sent by post to the party who is intended 
to be bound by it or be tendered or delivered personally to such party, or to 
oue of his family or servants at his residence, or (if such tender or delivery 
is not practicable) affixed to a conspicuous part of the property.” 

Their Lordships agree that in that section, sending by post 
miust mean sending by post to the tenant’s proper address, and 
they do not think it proved that the letter containing the notice 
was sent to the appellant’s proper address. Nor do they think 
that Deora was the appellant’s agent to receive the letter or that 
it has been proved that tender or delivery was not practicable 
so as to entitle the respondents to effect service by affixing the 
notice to the property. On the contrary, in their view both the 
Courts in India were right in deciding that service was not only 
practicable but had been duly effected by the delivery of the 
notice to the appellant himself. 


The evidence is that of the peon Sadeque Khan, witness 

No. 1 for the repondents. He testified that he knew the appellant 

and that the letter was addressed’ to and taken by him to 3, 

Chandmari Road (which is admittedly the appellant’s address), 
47 
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P.C and there handed to the appellant. A receipt which he said 
Prabladrai he saw signed by the appellant and received from him was 
ooo a also produced. It is true that in fact the letter was addressed 
v. to 2, Grierson Road, and that the witness said in cross-examina- 
Phin for tion that he came to know the appellant when the letter was 

tea delivered to and the receipt signed by him. 
Lord But the witness might readily forget the exact address of 
Porter. the letter and yet reme mber delivering it and receiving the receipt, 
and though he may have first seen the appellant on that occasion, 
the evidence gives no reason to suppose nor any indication that 
his knowledge of the appellant ended as well as began on that 

occasion. 


The Subordinate Judge saw the witness and accepted his 
evidence and the Appellate Court came to the same conclu- 
sion as the Court below. 


Their Lordships do not think that these findings of fact are 
materially weakened because the Subordinate Judge was under 
the mistaken impression that another witness on behalf of the 
respondents knew and recognised the appellant’s signature or 
because the Appellate Court said the evidence was uncontradict- 
ed. In truth it was uncontradicted—the appellant himself did 
not attend the hearing or deny that he had received the notice 
and signed the receipt and the mere statement of Deora that the 
signature was not the appellant’s—an opinion in which he may 
well have been mistaken—is not a contradiction of the positive 
evidence of the peon that he saw the appellant append his. 
signature. 

A suggestion that as by section 35 of the Calcutta Port Act 
the respondents could only create a lease “in meeting,” so they 
could only determine it “in meeting” was not seriously argued. 
before the Board and is plainly untenable. 


But the appellant maintained that in calculating the amount 
due from him to the respondents for rent a sumof Rs. 3,000- 
should be deducted. That sum he undoubtedly paid to the res- 
pondents before the 24th October, 1932. He asserted that the 
payment was rent in advance. 


The learned Subordinate Judge and the Appellate Court 
have held it was security for the payment of rent and there is. 
oral and written evidence to that effect. 
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No claim to this sum has been made by way of set-off or 
counter-claim nor any court-fee paid for that purpose. In 
these circumstances the Subordinate Judge held that that issue 
could not be raised in the action before him. Their Lordships 
see no reason to differ from this decision. , 

As in the opinion of the Board all the points taken by the 
appellant fail, they will humbly advise His Majesty that the 
appeal be dismissed with costs. 

Solicitors for Appellant: Hy. S. L. Pollak & Co. 

Solicitors for Respondents: Sanderson Lee & Co. 

R. C. C. Appeal dismissed., 


B. V. V. 








[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Sm ALFRED Henry LioneL Leaca, Chief 


Justice, Mr. Justice MADHAVAN Narr AND MR. JUSTICE 
VARADACHARIAR. 


E. M. Muthappa Chettiar, legal represen- 
tative of E. M. Viswanatham Chettiar 
(deceased) .. Petitioner” 
v 


The Commissioner of Income-tax, 
Madras .. Respondent. 

Income-tax Act (XI of 1922), S. 34—Escaped tncome—Assessmenit on— 
Notice under S. 34 in time—Inquiry—If to be within a year. 

On the application of the assessee the Commissioner was directed to 
refer the following question :— 

“Where the Income-tax Officer has issued a notice under S. 34 can he for 
the purpose of assessing income which has escaped assessment rely on facts 
which come to his knowledge after one year from the end of the year of 
assessment?” 

Held, all that S. 34 says is that the contemplated notice may be served 
within the time specified. There is nothing in the section which indicates 
that the inquiry 1s to be limited in time. 

Rajendra Nath Mukerjee v. Commissioner of Income-tax, Bengal, (1933) 
66 M.L J. 121: L.R. 61 I.A. 10: LL.R. 61 Cal. 285 (P.C.). 

Case stated by the Commissioner of Income-tax, Madras, is 
as follows :— 

In accordance with the High Court’s order quoted above, 
I have the honour to refer the following case for the decision of 





+O. P. No. 88 of 1937. . 26th October, 1938. 
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the Hon’ble Judges of the High Court under S. 66 (3) of the 
Income-tax Act, XI of 1922 (hereinafter referred to as the Act). 

2. The reference arises out of the assessment of E. M. Viswa- 
nathan Chettiar (hereinafter referred to as the assessee) for the 
tax year 1932-33 under S. 34 of the income of the Tamil year 
Projothpathi ended 12th April, 1932. 


- 3. The assessee was the managing member of a Hindu 
undivided family residing at Puduvayal within the jurisdiction of 
the Income-tax Officer, Karaikudi I Circle. He is now dead, and 
is represented by his son, Muthappa Chettiar. The family carries 
on money-lending business at Puduvayal (its headquarters) in 
British India and at Klang and Penang outside British India and 
isa partner in the E. M. firm, Moulmein (Burma). It also derives 
income from property, interest on securities and dividends. 


4. For the tax year 1932-33 the family was originally assessed 
on 18th November, 1932, on an income of Rs. 8,277 from the 
money-lending business. Subsequently, in the course of the assess- 
ment for 1933-34, the Income-tax Officer discovered from the day 
book copies of the E. M. firm, Moulmein (in which the assessee 
was a partner and which in turn was an assessee on the file of the 
Income-tax Officer, Moulmein) that the family had invested its 
moneys in the names of other persons and that the interest on such 
investments had escaped assessment in the past. Among others, 
there were investments in the names of the following persons :— 


(1) Valayapatti R.M.A.P.R. 
(2) > R.M.K.T. Muthuraman Chettiar. 


The Income-tax Officer instituted proceedings under S. 34 for 
1932-33 by issuing a notice on 13th December, 1933. He also wrote 
to the Income-tax Officer, Moulmein, asking him whether the 
interest on the above investments had been disallowed in the assess- 
ment of the E. M. firm and suggesting the re-opening of the 
assessment of the firm for 1932-33 under S. 34 if the interest had 
not been disallowed. The Income-tax Officer, Moulmein, replied 
finally to this reference in September, 1934, stating that the interest 
in question had been allowed in the assessment of the firm for 
1932-33. In the meantime the assessee had been given extensions 
of time for the submission of the return. On 6th October, 1934, 
he filed a return in which he stated that no income had escaped 
assessment. On 25th February, 1935, a notice under S. 23 (2) 
was served on the assessee by which he was required to produce 
evidence in support of his return on 5th March, 1935. His agent 
appeared on 5th March, 1935, and asked for time to file a statement 
from the assessee. This was granted. On27th March, 1935, the 


1] THE MADRAS LAW JOURNAL REPORTS. 373 


assessee filed a statement to the effect that the interest on the 
deposits in question had been assessed in the hands of the persons 
to whose credit the money stood in the books of the E.M. firm» 
In order to verify this statement the Income-tax Officer made a 
reference to the Income-tax Officer, Moulmein, on 11th April, 
1935. His reply, which was received on 8th May, 1935, showed 
that the assessee’s slatement was not correct. On 15th May, 1935, 
the Income-tax Officer called upon the assessee to prove his allega- 
tion. On 29th May, 1935, the assessce’s auditors wrote to say that 
the assessee could not prove the allegation and that it might be 
verified by a reference to the Income-tax Officer, Moulmein. On 
30th May, 1935, the Income-tax Officer told the assessee, by a 
letter, that his allegation had been found to be incorrect, that the 
amounts in question had been treated as the assessee’s surplus 
capital and that it was open to him to explain his position with such 
documentary evidence as he might possess. On 18th July, 1935, 
the assessee wrote to the Income-tax Officer saying that the interest 
had been assessed in the hands of the alleged payees by the 
Income-tax Officer, Thaton area (Burma). The Income-tax Officer 
doubted the bona fides of the explanation as the alleged payees 
were supposed to be assessees on the file of the Income-tax Officer, 
Moulmein (auditor’s letter dated 29th May, 1935) and could not 
therefore have been assessed by the Income-tax Officer, Thaton. 
He thereupon reserved the case for further investigation. Early 
in 1936, an additional Income-tax Officer was appointed to deal 
with cases pending under S. 34 at Karaikudi. He took up the 
investigation of this case and issued a memorandum to the assessee 
on 18th July, 1936, stating that he proposed to complete the 
proceedings after giving him a final hearing and asking the assessee 
to appear before him on 24th July, 1936, with all account books 
and pass books for his bank accounts. The assessee appeared on 
23rd July, 1936 (a day previous to the date fixed) and also on 28th 
July, 1936 and 29th July, 1936. The books and the other evidence 
produced by the assessee were scrutinised by the Income-tax 
Officer at great length. This detailed scrutiny revealed the existence 
of several other sums of money belonging to the family which had 
been kept out of the accounts relating to the year of account and 
also subsequent years and which had presumably been earning 
interest elsewhere. The following instances were brought to 
light :— 


(i) During the year 1931-32 (which was the ‘previous year’ 
for the assessment under consideration) sums aggregating nearly 
Rs. 3,20,000 were found credited for the first time in the books in 
the names of the deceased mother and deceased wife of the assessee 
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and of five other persons belonging to the Pudukotta State. In 
the next year (1932-33) these sums were transferred to the 
asseasee’s personal account. It was vaguely explained that the 
sums belonged to the ladies of the family who had lent them to 
other persons and realised them during the year of account. There 
was no evidence to support this explanation and the Income-tax 
Officer refused to accept it. He held that the money belonged to 
the family and must have been earning interest although not 
entered in the accounts. 


(i) Various sums belonging to the family were found to 
have been invested in the names of others, including Valayapatti 
R. M. A. P. R. and R. M. K. T. already referred to. These were 
also transferred to the assessee’s personal account in 1932-33. The 
assessee’s explanation was that the money belonged to the persons 
in whose names it stood and that he transferred it to his personal 
account in order to utilise it for charity ia anticipation of their 
permission. The Income-tax Officer considered this story to be 
fantastic and held that the money really belonged to the family. 


(iii) Certain investments in the vilasams, L. S. V. and O.S. 
V., were said to belong to the ladies of the assessee’s family. He 
expressed his inability to produce accounts to substantiate his state- 
ment. The Income-tax Officer therefore concluded that these 
were further instances of money belonging to the family, but 
shown in the names of other persons. 


(iv) A sum of Rs. 31,000 credited in the account of the 
assessee’s son in 1934-35 was stated to have been received from 
one Ahmed Sulaiman Jeeva. No evidence was produced to show 
that it was in fact received from A. S. Jeeva. The Income-tax 
Officer thought that the money belonged to the family and was 
brought into the accounts for the first time in 1934-35 having been 
kept out of the accounts prior to that. He accordingly held that 
this sum had been omitted from the accounts of 1931-32. 


(v) In the account books of M.R.M. Myitkyo, certain 
deposits in the names of Kandanur P.S.V.M. and P.A.L.V.V.R. 
were shown as repaid in Ani of Projothpathi (June, 1931) by the 
assessee’s son Muthappa Chettiar. As there was no evidence to 
show from what source he got the money for the repayment of 
these debts, the Income-tax Officer held that it must have come out 
of certain secret funds of the family which had not been brought to 
account, 


For these reasons the Income-tax Officer rejected the accounts 
as incomplete and unreliable and estimated the income from 
money-lending at Rs. 55,000. 
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5. The assessee’s appeal to the Assistant Commissioner 
against the assessment was unsuccessful. He then requested my 
predecessor to state a case to the High Court under S. 66 (2) of 
the Act. My predecessor declined to do so on the ground that no 
question of law arose. Copies of the orders of the Income-tax 
Officer, the Assistant Commissioner and my predecessor are filed, 
marked Exhibits A, B and C respectively. 


6. The assessee thereafter moved the High Court under S. 66 
(3) of the Act and the High Court by its order dated 13th 
‘October, 1937, has directed me to state a case and refer the 
following question, which I accordingly refer, for the decision of 
the Hon’ble Judges of the High Court: 

“Where the Income-tax Officer has issued a notice under S. 34, can he, 
for the purpose of assessing income, which has escaped assessment rely on 
facts which come to his knowledge after one year from the end of the year 
of assessment ?” 

7. S. 34 authorises the Income-tax Officer in any case in 
which he believes that income has escaped assessment or been 
assessed at too low a rate in a particular year to serve on the 
assessee within one year of the end of that year a notice containing 
all or any of the requirements which may be included in a notice 
under S. 22 (2) of the Act. Having served the notice within the 
prescribed time, the Income-tax Officer may thereafter proceed to 
assess (or reassess) the income, profits or gains, and the provisions 
of the Act shall, so far as may be, apply accordingly as if the notice 
were a notice issued under S. 22 (2). Thus in any assessment 
proceedings under S. 34, after the service within time of the initial 
notice calling for the return, the Income-tax Officer has power to 
do all or any of the things that he is empowered to do in any 
original assessment proceedings initiated by the service of a notice 
under S. 22 and not under S. 34. 


8. When an assessment proceeding is started within time 
under S. 22 (2) all that can be expected of the Income-tax Officer 
is that he should have reason to believe that the income of the 
person to whom the notice calling for the return is addressed is 
such as to render him liable to income-tax. Similarly when an 
assessment proceeding is started within time under S. 34 the 
Income-tax Officer is expected to act in the belief that the person’s 
income has wholly or partly escaped assessment or been assessed at 
too low arate. The Income-tax Officer cannot,in the nature of 
things, be in possession of all the facts pertaining to the assessee’s 
income or the extent to which it has escaped assessment. After the 
service of the notice under S. 22 (2) or S. 34 as the case may be, 
the Act provides that the Income-tax Officer should proceed to 
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determine the person’s income and for this purpose he has power 
to call for'accounis under S. 22 (4), and where a return has been 
made which the Income-tax Officer believes to be incorrect or 
incomplete, to hear such evidence as the person may produce and 
such other evidence as the Income-tax Officer may require— 
vide Ss. 23 (2) and 23 (3). 


9. In the final determination of the income the Income-tax 
Officer shall proceed under S. 23 (3) or, if any of the defaults 
described in S. 23 (4) has been committed, under that sub-section. 
An assessment under S. 23 (3) must be made after hearing 
evidence and under S. 23 (4) to the best of the Income-tax Officer’s 
judgment. In either case the Income-tax Officer must take notice 
of facts which come to his knowledge relevant to the nature and 
quantum of the person’s income. These facts may well be facts 
brought to the knowledge of the Income-tax Officer by the assessee 
himself, and in all cases where the assessment is based on accounts 
the facts relied on by the Income-tax Officer are only those 
supplied by the assessee. Such facts obviously can come to the 
Income-tax Officer’s knowledge only after the assessment proceed- 
ings have been started, and as no time-limit is laid down in the Act 
within which an assessment including an assessment under S. 34 
must be completed these facts may be furnished by the assessee 
even after the year to which the assessment relates or the year 
within which the assessment proceedings had to be commenced. 
When facts relevant to an assessment proceeding are produced by 
an assessee before the Income-tax Officer in the course of that 
proceeding the assessee has the mght to demand that the Income- 
tax Officer shall take cognizance of those facts. It would be 
stultifying the statutory requirements of S. 23 (3) of the Act if he 
were to put such facts out of consideration. No time-limit having 
been prescribed for the completion of assessments the only answer 
that can be given to the question propounded is that if facts that 
come to the Income-tax Officer’s knowledge after the period of one 
year but before the assessment or re-assessment is completed 
afford evidence in respect of the assessee’s income the Income-tax 
Officer can make use of them for the purpose of completing the 
assessment or re-assessment. I venture to submit that when it is 
open to an Income-tax Officer to make use of facts supplied by the- 
assessee right up to the time that the assessment proceedings are 
completed it must be equally open to him to make use of facts 
which he learns from others and not from the assessee before the 
completion of the assessment. 


The question should be answered accordingly. 
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K. Rajah Aiyar and R. Sundaralingam for Petitioner. 
M. Patanjali Sasiri for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice—On the 18th November, 1932, E.M. 
Viswanatham Chettiar was assessed to income-tax on an 
income of Rs. 8,277 in respect of the Tamil year ended 12th 
April, 1932. The assessee was the managing member of an 
undivided Hindu family. The family carried on a money- 
lending business at Puduvayal in British India, in the Federated 
Malay States, and ın Burma. The year of assessment closed 
on the 12th April, 1933 and on the 13th December, 1933, the 
Income-tax Officer having reason to believe that income earned 
during the accounting period had escaped assessment issued a 
notice under S. 34 of the Indian Income-tax Act. On the 6th 
October, 1934, the assessee filed a statement to the effect that 
that no income had escaped assessment. On the 25th February, 
1935, the Income-tax Officer issued a notice to the assessee 
under S. 23 (2) to produce the evidence on which he proposed 
to rely. On the 18th July, 1936, the Income-tax Officer gave 
the assessee notice that on the 24th of that month he would 
commence an inquiry into the question of what income had 
escaped assessment and directed him to appear before him with 
all his account books and pass books. The inquiry in fact 
actually commenced on the 23rd July, and continued on the 
28th and the 29th when it was completed. On the 30th July, 
1936, the Income-tax Officer re-assessed the assessee on an 
income of Rs. 55,000 which included the Rs. 8,277 already 
assessed. 


The reasons for the delay which took place after the issue 
of the notice under S. 34 on the 13th December, 1933, are 
apparent from the facts set out in the statement made by the 
Commissioner of Income-tax in making the reference now 
before us. Inquiries had io be made in Burma and there was 
lengthy correspondence with the Income-tax officials in that 
country. It is clear that income which should have been 
assessed in the year of assessment did escape assessment. The 
assessee, however. contended before the Commissioner of 
Income-tax that the Income-tax Officer had no right in making 
the further assessment to take into consideration information 
which he had received after the expiration of one year from 
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the end of the year of assessment. The Commissioner was 
asked to state a case on this point, but as he refused, the 
assessee applied to this Court and the Commissioner was 
directed to refer the following question :— 

“Where the Income-tax Officer has issued a notice under S. 34, can he, 
for the’‘purpose of assessing income, which has escaped assessment rely on 
facts which come to his knowledge after one year from the end of the year 
of assessment ?” 

As in our view the assessee wishes us to read into S. 34, 
something which is not there I will set it out in full :— 


“If for any reason income, profits or gains chargeable to income-tax has 
escaped assessment in any year or has been assessed at too low a rate, the 
Income-tax Officer may, at any time within one year or the end of that year, 
serve on the person liable to pay tax on such income, profits or gains, or, in 
the case of a company, on the principal officer thereof, a notice containing all 
or any of the requirements which may be included in a notice under sub- 
S. (2) of S. 22 and may proceed to assess or re-assess such income, profits or 
gains, and the provisions of this Act shall, so far as may be, apply accord- 
ingly as if the notice were a notice issued under that sub-section: 


Provided that the tax shall be charged at the rate at which it would have 
been charged had the income, profits or gains not escaped assessment or full 
assessment, as the case may be.” 

It will be seen that all that the section says is that if for 
any reason income chargeable to income-tax has escaped assess- 
ment in any year or has been assessed at too low a rate the 
Income-tax Officer may within the time specified serve on the 
assessee the contemplated notice, and after having done so 
proceed to assess or re-assess such income. There is nothing in 
the section which indicates that the inquiry is to be limited in 
time. 

The decision of the Privy Council in the case of Rajendra 
Nath Mukerjee v. Commissioner of Income-tax, Bengali, has 
bearing on the question now before us. The assessees in that 
case were partners ina firm. After the year of assessment had 
expired but before the final assessment was made the Income- 
tax Officer discovered profits which had not been returned, and 
at a period considerably later than the end of the financial year 
made an assessment based on what he had discovered after its 
close. The appellants submitted that on a true construction of 
the Act an assessment must be completed within the year of 
assessment and if it was not, the only remedy open to the 
Income-tax authorities was that provided by S. 34. Their 
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Lordshipsheld that there was no limitation to the time in which 
the final assessment could be made and that as proceedings for 
the assessment of the assessee’s income for a financial year 
were pending and no final assessment had been made there was 
no question of income having escaped assessment within the 
meaning of S. 34 so as to make the service of a notice within 
one year of the end of the year as therein required a condition 
of assessment. 

In the present case the notice required by S. 34 was given 
within the period allowed and it was the duty of the Income- 
tax Officer to ascertain what income had in fact escapéd assess- 
ment. The assessment was reopened so far as such income was 
‘concerned. To say that the Income-tax Officer shall be limited 
to facts discovered within a year of the year of assessment is 
to say something which the section does not say and if acted 
‘upon would defeat the object of the section. We have no 
hesitation in answering the reference in the affirmative. 


The reference having been decided against the assessee he 
will pay the costs, Rs. 250. 
K.C. Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KING AND MR. JUSTICE KRISHNA- 
SWAMI ATYANGAR. 
Minor Minakshi Aiyar by 
next friends .. Appellant* in both (Petitioner 
and Ist Respondent) 





v. 
Noor Muhammad Rowther 
and others .. Respondents in 4.4.0. No. 420 
of 1935 (Respondents Nos. 1, 
Zand 6 to 12 and Party 
newly added). 

Execution—Execuiing Court—Powers of—Plea of benami—Jurisdiction 
4o ingwire into. 

It cannot be laid down as a universal rule that it is not open to a Court 
in execution to inquire into questions of benam title and adjust the rights of 
parties according to its findings. It may be asound policy to discourage 
-benami transactions in general; but unless statutorily bound, the Court 
-continues to do its duty of unravelling the truth, however cleverly hidden by 
false or fictitious trappings, and administer justice according to the true 
rights of the parties such as they may be found to be on inquiry. 


*A, À. O. Nos. 420 and 421 of 1935. 2nd September, 1938. 
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Appeals against the order of the Court of the Subordinaie 
Judge of Kumbakonam dated 8th August, 1935 and made 
respectively in E. P. No. 172 of 1929 and E.A. No. 163 of 
1930 in O. S. No. 32 of 1925 (Sub-Court, Ramnad). 


S. Panchapagesa Sastri and R. Krishnaswami Aiyangar 
for Appellant in both. 


A. Sundaresan and S. Hanumantha Rao for Respondents 
in both. . 


The judgment of the Court was delivered by 

Krishnaswami Aiyangar, J.—The disputes which have 
given rise to these appeals relate to a fund in Court standing 
to the credit of O. S. No. 33 of 1924 on the file of the Sub- 
Court, Kumbakonam. It is a sum of Rs. 2,983-2-6 representing 
the value of the share of one Adamsa Rowther in a rice mill 
situated in Pandaravadai village. Adamsa died in 1919 involv- 
ed in debts, but he had left considerable properties in and round 
Pandaravadai. He appears to have carried on a business in 
Saramban in the F. M. S., which was after his death taken over 
by his son-in-law, Abdul Rahiman, and continued by him. 
Kadir Bacha was a brother of Adamsa who has figured pro- 
minently in the arrangements made by Adamsa’s heirs for the 
discharge of his debts. These heirs, were Noor Muhammad 
and Muhammad Ibrahim his sons, Mohideen Bivi a daughter, 
and Zuleka Bivi his second wife. A major portion of his pro- 
perties was transferred by them to their uncle Kadir Bacha on 
28th May, 1922, by a deed which shows that except for a 
comparatively small amount, the consideration of Rs. 35,000 was 
the undertaking by the transferee to pay and discharge the debts 
of the deceased. There were also certain other transfers by the 
heirs, but for the purpose of these appeals it will be sufficient if 
we refer in particular to the oneon 5th August, 1923, of Adamsa’s 
interest in the rice mill to his son-in-law Abdul Rahim. It may 
at once be mentioned that this transfer is attacked by the appel- 
lant in C.M.A. No. 420 of 1935 as a nominal one, not intended 
to pass title to the property, but was brought about solely for 
the purpose of screening it from the creditors and for the 
secret benefit by the heirs. 


At the time of this transfer there were admittedly disputes 
regarding the rice mill, Adamsa’s heirs claiming his half share, 
his partner Mandia Esumsa vigorously denying it. After his. 
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purchase, steps were apparently taken by Abdul Rahim to assert 
his rights against Esumsa, and they resulted in criminal pro- 
ceedings between the parties which were finally settled bya 
reference to arbitration. An award was passed on 9th 
December, 1923, by which Esumsa and his son were directed to 
pay asum of Rs. 3,000 and odd to Abdul Rahim. This amount 
was however not paid, and it therefore became necessary for 
Abdul Rahim to institute O. S. No. 33 of 1924 for the recovery 
of the money. While the suit was pending Mohideen Bıvi his 
wife died and thereafter the feelings between him and her 
brothers became strained, so much so that Noor Muhammad 
felt it necessary to institute criminal proceedings against Abdul 
Rahim. These proceedings, it is clear from the complaint QQ, 
had reference to a claim against Abdul Rahim due to a with- 
holding by him of certain valuable securities appertaining to 
Adamsa’s estate including a business letter relating toa rice mill 
in India which was obviously none other than the mill at 
Pandaravadai. A: settlement was ultimately arrived at on 16th 
March, 1927, evidenced by a writing Ex. PP signed by Abdul 
Rahim, Noor Muhammad and Kadir Bacha. By it Abdul Rahim 


undertook to pay Rs. 1,000, and 50 to Noor Muhammad in full- 


settlement of the pronote and dealings of Adamsa and to give a 
transfer of the rice mill in favour of Kadar Bacha, who was at 
this date on terms of cordiality with Noor Muhammad. In pur- 
suance of this compromise, Abdul Rahim executed the transfer 
on 17th March, 1927, conveying his interest in the rice mill then 
under litigation in O. S. No. 33 of 1924, for an alleged con- 
sideration of Rs. 3,000. Thereupon, Kadir Bacha brought him- 
self on the record in place of Abdul Rahim, and finally obtained 
a decree by consent for asum of Rs. 2,900, against which a 
suin of Rs. 2,983-2-6 has been deposited into Court on 29th 
‘October, 1929, by the judgment-debtors but not before the issue 
of process in execution. As we have said the true ownership of 
this fund is the question that has to be decided in the appeals. 
Kadir Bacha having died on 29th November, 1929, his heirs 
claimed payment to themselves. This claim is opposed by 
Minakshi Aiyar who is the appellant in C. M. A. No. 420 of 
1925. 


Minakshi Aiyar’s claim arises out of an attachment of the 
identical ‘fund in execution of the decree obtained by him in 
©. S. No. 32 of 1925, on the file of the Sub-Court of Ramnad. 
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This suit was one filed by his father Ayyavu Aiyar for the 
recovery of a sum of Rs. 16,000 or thereabouts due on dealings 
between him and the deceased Adamsa. The heirs of Adamsa 
as also his brother Kadir Bacha were joined as defendants the 
claim so far as the latter was concerned being based on his 
undertaking to pay a sum of Rs. 5,500 to Ayyavu Aiyar, con- 
tained in the sale deed of 28th May, 1922, already referred to. 
On the death of Ayyavu Aiyar pending the suit, Minakshi Aiyar 
his minor son, was substituted in his place. On 10th September, 
1927, a decree for Rs. 16,369-5-6 was passed against the heirs 
of Adamsa; and fora portion of it, namely, for Rs. 7,788-14.0, 
Kadir Bacha was made liable. Kadir Bacha discharged his 
liability by payment of a sum of Rs. 9,945-14-0 into Court, 
part of the sale proceeds of a property which he had purchased 
from Adamsa’s heirs as already mentioned. There still 
remained a balance of over Rs. 11,000 to be realised, and 
execution of the decree had therefore to be taken out. There 
was first a transmission of the decree tothe Tanjore Sub-Court, 
and later the decree was transferred to the Sub-Court, 
Kumbakonam, the very Court which held in its custody though 


‘to the credit of a different suit, namely, O. S. No. 33 of 1924, 


the sum of Rs. 2,983-2-6 referred to above. E. P. No. 172 of 
1929 is the execution petition of Minakshi Aiyar, seeking attach- 
ment and payment out of the money as being an asset of 
Adamsa on the allegation that the transfer first to Abdul Rahim 
and afterwards to Kadir Bacha was not supported by consi- 
deration and was but an attempt by Noor Muhammad and the 
other heirs of Adamsa to keep the property in the names of 
relations, so as to evade the creditors, and secure it for them- 
selves after the disputes were over. An attachment was 
accordingly made on 9th October, 1929. The opposing 
claimants were the legal representatives of Kadir Bacha—he 
seems to have died on 29th November, 1929—who filed E. A. 
No. 163 of 1930 contesting the attachment on the ground that 
the fund in Court absolutely belonged to them and not to 
Adamsa’s heirs who had according to them no interest whatever 
in it. The Sub-Judge who heard both the petitions together has 
dismissed E. P. No. 172 of 1929 and allowed E. A. No. 163 
of 1930 holding that both the transfers the first to Abdul 
Rahim, and the second in favour of Kadir Bacha, were real 
and not merely colourable transactions, and that the money 
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truly belonged to Kadir Bacha, and after his death to his heirs 
who have since sold their right to one Dawood Mohideen. 
Minakshi Aiyar the decree-holder has preferred these appeals 
C. M. A. Nos. 420 and 421 of 1935 against the said order. 


This is a somewhat long narrative. but itis necessary to 
set it out in order to understand the nature of the dispute. It 
will be seen that the lower Court as the custody Court held the 
fund to the credit of O. S. No. 33 of 1932 and was at the same 
time moved to execute the decree in O. S. No. 32 of 1925 
passed by the Ramnad Sub-Court but transmitted to it for exe- 
cution. A preliminary objection to the maintainability of these 
appeals was taken by the respondents’ learned Advocate. “The 
argument if we followed it rightly was this. Under O. 21, 
r. 52, Civil Procedure Code, any question of title or priority 
between the decree-holder and any other person not being the 
judgment-debtor claiming to be interested in the attached pro- 
perty by virtue of any assignment, attachment or otherwise has 
to be determined by the custody Court. It was said that the 
Kumbakonam Sub-Court which was the custody Court had no 
doubt jurisdiction to determine the question but it could do so 
only in O. S. No. 33 of 1924 in which the money was realised 
and brought into Court, and notin O. S. No. 32 of 1925 in 
which the appellant was seeking execution. Even if the Court 
purports to have dealt with it in O. S. No. 32 of 1925 it must 
be deemed to have done so only in O. S. No. 33 of 1924 as it 
is in respect of that suit alone the Court can be regarded as the 
custody Court. Proceeding on this footing it was next urged 
that the order under appeal must be deemed to have been made 
in O. S. No. 33 of 1924, a suit to which neither Minakshi 
Aiyar nor his father Ayyavu Aiyar was a party, for the purpose 
of S. 47, Civil Procedure Code and, not being a party he had 
no right of appeal under that section, nor under O. 43, r. 1, 
which contains no provision for an appeal in favour of a 
stranger such as Minakshi Aiyar was. We are clear that there 
is no substance in this objection. The order in question was 
one undoubtedly made in O. S. No. 32 of 1925 as the cause 
title to it plainly shows, and was at any rate allowed to be so 
made without any objection by the respondents. It is now too 
late to permit such a purely technical objection to be raised. 
We may also observe that all that the rule directs is that the 
custody Court should be the Court to determine the dispute and 
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the lower Court had, in our opinion, sufficient jurisdiction as it 
had the fundin its custody. We see no warrant in the Code, for 
holding that the dispute must be or must be deemed to have 
been-dealt with and determined only in the one suit rather in 
the other, so long as it is the custody Court that has enquired 
into it. We are accordingly of opinion that under S. 47, Civil 
Procedure Code, which we hold is applicable to this case, the 
appellant has a right of appeal, and overrule the preliminary 
objection. 


Coming now to the merits, it is necessary before entering 
on a discussion of the facts to advert to a point of law which 
has found favour with the learned Subordinate Judge. He has 
held that an executing Court cannot, having regard to the 
ruling in Palaniappa Chettiar v. Subramania Chettiari, go into 
the question whether the fund in Court really belonged to 
Adamsa’s heirs and only stood benami in the name of Kadir 
Bacha. According to him the person whose name appears as 
the decree-holder must be held to be the person really entitled 
to the fruits of the decree and whatever claims Adamsa’s heirs 
or creditors may have against Kadir Bacha in other proceed- 
ings, in execution proceedings the plea of benaimi cannot be 
accepted. He therefore came to the conclusion that it was 
Kadir Bacha’s heirs who were entitled to draw the amount in 
Court. After carefully considering the decision reported in 
Palaniappa Chettiar v. Subramania Chettiar! and O. 21, r. 16 
of the Civil Procedure Code on a construction of which, it is 
based, we are unable to agree with the view taken by the learned 
Subordinate Judge. It may be sound policy to discourage 
benams transactions in general tending as they very often do, to 
the effective concealment of fraud to the embarrassment of 
Courts. But unless statutorily bound, the Court must continue 
to do its duty of unravelling the truth however cleverly hidden 
by false or fictitious trappings, and administer justice accord- 
ing to the true rights of parties such as they may be found to 
be on enquiry. It may again be a desirable end to thwart the 
attempt frequently made by unscrupulous debtors to throw 
obstacles in the way of a successful litigant realising the fruits 
of his decree, and prevent the Court from being side-tracked 
into a-long and tedious enquiry having the effect of delaying or 





1. (1924) 48 M.L.J. 419: LL.R. 48 Mad. 553. 


I] THE MADRAS LAW JOURNAL REPORTS. 385 


defeating a bona fide decree-holder. Even if such were the 
obvious purpose of the obstruction, the Court must still do its 
duty by holding the enquiry and get at the truth, subject no 
doubt to such rules of procedure as the legislature has laid down. 
In the present instance, we find nothing inthe language of O. 21, 
r. 16, lending support to the view that the Subordinate Judge 
has taken. By that rule the transferee of a decree by assignment 
in writing or by operation of law is entitled to apply for execu- 
tion of the decree subject to the conditions mentioned in the 
section. The question may arise by way of a corollary, and 
did arise in Palaniappa Chettiar v. Subramana Chettiar), 
whether any person other than the transferee can apply under 
the section. In that case a person who claimed to be the real 
owner of a decree which had been, it was found at his instance, 
transferred to his agent, made ihe application, and it was held 
that he had no right to make it, as O. 21, r. 16 did not give 
him the right. Srinivasa Aiyangar, J., observed: 

“Tt seems to me that O. 21, r. 15 is perfectly clear on the point. It 
speaks of the decree being transferred by assignment in writing or by opera- 
tion of law, and provides that in such cases the transferee may apply for 
execution, When the statute speaks of ‘an assignmeut in writing’ and ‘the 
transferee’ the proper construction of the words would necessitate our 
holding that the transferee referred to is the transferee named as such in 
the assignment in writing. To hold otherwise would be not to give proper 
effect to the words of the statute.” 

As explained by the learned Judge the ‘decision purports 
merely to give effect to a principle implicit in the language of 
the rule which in terms recognises a right in the transferee 
only to apply for execution and it was held that he alone and 
none other, whatever his true position or right may be, that 
could take advantage of the rule for the purposes of execution. 
With that proposition we are inclined respectfully to agree, but 
we must however express our dissent to certain other observa- 
tions which occur at pp. 558 and 559 of the report if by them 
the learned Judge intended to lay down as a universal rule that 
it is not open to the Court in execution to enquire into questions 
of benams, and adjust the rights of parties according to its 
findings. The observations are these: 

' «It is also clear that the Civil Procedure Code did really intend to 
prevent benamidars coming ın and making applications to the Court on the 


general basis of the law relating to benamis transactions, . . . It would 
lead to very serious consequences if we should allow the law of benami to 
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have any operation with regard to suits and proceedings and records of 
Court and if only on that ground, it would be desirable to disallow any such 
contention.” 


The language here employed is very wide, suggesting as it 
does that it would be proper to ignore a plea of benams if it 
tends to affect suits, proceedings and records of Court. The 
facts of the case itself did not, so far as we could see, call for 
such a sweeping observation and we are unable with the utmost 
respect, to treat it as any better than an obiter dicium. The 
learned Judge himself in this connection refers in support of 
the proposition, only to S. 66, Civil Procedure Code, which in 
terms limits the prohibition to an attack on the title of the 
person claiming title under a purchase certified by the Court, 
and expressly saves the right of a third person to proceed 
against the property ostensibly sold to the certified purchaser if 
in fact and in truth it is liable to satisfy a claim of such third 
person against the real owner. We cannot see any warrant in 
the provisions of the Code for enlarging the prohibition so as 
to cover suits and proceedings or the records of Court in general. 
To do so would result in many cases in the promotion and not 
in the suppression of fraud. Provisions of this character 
restrictive as they are of the rights of parties and the jurisdic- 
tion of the Courts, should, we think, be strictly construed, and 
ought not to be extended beyond the plain language of the rule. 
In this connection it would be apposite to quote the observations 
of the Privy Council in Mussumat Buhuns Kowur v. Lalla 
Buhooree Lall ; 


“Itis well known that benam: purchases are common in India, and that 
effect is given to them by the Courts according to the real intention of the 
parties. The legislature has not, by any general measure, declared such 
transactions to be illegal; and therefore, they must still be recognised and 
effect given to them by the Courts except so far as positive enactment stands 
in the way, and direct a contrary course.” 


After referring to the enactment contained in S. 260 of 
the Code of 1859 corresponding io S. 66 of the present Code, 
and stating that it was clear and definite and was confined to 
a suit against the certified purchaser their Lordships went on 
to say: 

“The present suit which is the converse of that pointed at in the section, 
is not within the words or scope of ıt.” 

“Tt would be especially unsafe so to construe the Actas by inference to 
import into ita prohibitory enactment which would exclude any enquiry into 
the truth in any suit between the parties ” 


Rene tt ll 
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Though their Lordships were dealing with a suit, we think 
there can be no difference in the principle to be applied whether 
it is a suit, or an execution proceeding, and we accordingly hold 
that there is no legally valid objection to an enquiry into the 
merits of the present case. 


Coming to the facts, the transfer by Adamsa’s heirs to 
Abdul Rahim is evidenced by Ex. A, and the one by Abdul 
Rahim to Kadar Bacha by Ex. III. As we have already said 
Adamsa died in 1919 in embarrassed circumstances though he 
left considerable properties. Kadar Bacha the brother, and 
Abdul Rahim the son-in-law were among the persons who 
would obviously take an interest in winding up the affairs of 
the deceased and help the heirs to make the necessary arrange- 
ments. Both of them were and have been on terms of the 
utmost cordiality with Noor Muhammad the eldest son who in 
his turn would naturally look up to them for help and guidance. 
It is true that there were differences between him and Abdul 
Rahim in 1927, but the nature of the disputes as disclosed 
in the complaint Ex. QQ and in settlement PP only em- 
phasises the degree of confidence that previously existed 
between them. In 1922 sale-deeds of parcels of Adamsa’s 
properties seem to have been executed. The most important 
among them was Ex. B the transfer in favour of Kadar Bacha 
comprising the major portion, as we have already said, of the 
properties of Adamsa; but the rice mill was not among the 
items included. That was due very probably to the fact that 
the other partner Esumsa was, thoughimproperly, disputing the 
claims of the heirs. If therefore they were minded to save 
something for themselves out of the wreck, it is not improbable 
that Kadar Bacha and Abdul Rahim would readily lend them- 
selves to such a scheme. While this circumstance cannot be 
ignored, it is by itself in our opinion of little value as a basis 
for a decision. The learned Sub-Judge has found that Ex. A 
is supported by consideration, though that finding is expressed 
in terms which suggest that it was not an absolute one but given 
only for the purposes of the proceedings before him. However 
that may be, we are unable to share his view on this point, in 
view of the circumstances to which we shall presently advert. 
It is unfortunate that the learned Judge failed to pay sufficient 
attention to what we consider to be the most material evidence 
in the case, namely, the evidence afforded by the account books 


Rowther. 





Krishna- 
swami 
Aiyangar, J. 


388 THE MADRAS LAW JOURNAL REPORTS. [1939 


maintained by Kadar Bacha and by the conduct of the parties 
concerned. 


The consideration for Ex. A was Rs. 2,000 according to 
the recital in it, out of which Rs. 700 is said to have been in 
cash, the balance having been previously paid for discharging 
the balance of the debts due to (1) Vidwan Rajagopalachariar, 
(2) Chidambaram Chettiar, and (3) Govindaswami Chetti. By 
Ex. B dated 28th May, 1922, provision had already been made 
for payment of these debts, among others, by Kadar Bacha the 
purchaser undertaking out of the consideration payable for 
the sale, to discharge them. It is argued for the appellant that 
the recitals of consideration in Ex. A areall false, made with 
a view to lend a colour of reality to a purely fictitious and sham 
transaction. There is force in the argument, for we find from 
the evidence that neither Abdul Rahim the alleged purchaser nor 
Noor Muhammad or any of his co-heirs appear to have made any 
of the payments which discharged these debts. As regards the 
first of these debts it was Ibrahimsa the purchaser of a portion of 
the land conveyed to Kadar Bacha under Ex. B that paid Rs. 3,000, 
and Kadar Bacha himself the balance of Rs. 20, both payments 
being endorsed on the document on 10th November, 1922. For 
the second of the debts, it wasKadar Bacha who paid the whole 
of it on 19th June, 1923. It is not quite clear who made the 
payment in respect of the third defendant, though there is the 
evidence of the creditor’s clerk to the effect that Noor 
Muhammad and Abdul Rahim made it. This evidence we 
hesitate to accept as it is based merely on memory, uncorrobor- 
ated by the entries in the account books of the creditor. Abdul 
Rahim between whom and Noor Muhammad the old friendly 
relationship seems to have been re-established has uo doubt 
sworn that he did pay to Noor Muhammad Rs. 1,300 in instal- 
ments prior to Ex. A and Rs. 700 in cash on the date of the 
document. He has deposed that he brought Rs. 2,000 from the 
F.M.S. when he came to his village about the time of the trans- 
action but had to admit thathe kept accounts which would show 
it but which he did not produce. In the absence of his account 
books which would afford the best evidence on the point we 
think it would be unsafe to act on the uncorroborated testimony 
of this witness who is obviously interested in supporting his 
brother-in-law Noor Muhammad. Noor Muhammad himself 
was kept out of the box, and it is apparent that he did not like 
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to face cross-examination on several matters to which he has 
been a party, and for which he alone could give a satisfactory 
explanation. Dawood Sa an attestor of Ex. A, speaks to Noor 
Muhbammadď’s admission of the receipt of the consideration, but 
he was a working partner and clerk of Kadar Bacha who if the 
appellant’s case is true was in the conspiracy with Noor 
Muhammad. To the same effect is the evidence given by 
another attesting witness who is a brother-in-law of Abdur 
Rahim. Neither of these two persons can be regarded as 
independent witnesses not subject to the influence of Abdul 
Rahim or Kadar Bacha. On this evidence it cannot be said 
that consideration for Ex. A has been made out, and we must 
accordingly differ from the learned Sub-Judge on this point. 
The learned Judge also says that there is nothing to indicate 
that the payments were made from out of the estate of Adamsa. 
But the more important circumstance is that Abdul Rahim is 
not shown to have paid. If Kadar Bacha or Noor Muhammad 
paid the money why did they, instead of Abdul Rahim, do so? 
What interest had they at the time? If we remember that the 
assets of Adamsa were with Noor Muhammad or Kadar Bacha 
and that Kadar Bacha, very likely, took over the property not 
for the purpose of owning it for himself, but for the purpose of 
putting the affairs of Adamsa in order by paying his debts, 
there is nothing unreasonable in the argument that the consider- 
ation really came from Adamsa’s estate. We are unable to 
follow the argument of the Icarned Judge that because Adamsa 
was in involved circumstances, no ‘payment could have been 
made by his heirs or from his considerable estate. 


The learned Judge is of opinion that it has not been 
satisfactorily explained why this benams or fraudulent transac- 
tion had been made; and has said that because a man was in 
involved circumstances it did not follow that he could not 
execute any sale deeds. We think that these observations are 
unsound and irrelevant. For, the purpose of the transaction, is 
not difficult to find. It was none other than to defeat the 
appellant who was a creditor entitled to recover a large sum of 
money, to the knowledge of all the parties concerned, and this 
is indeed the appellant’s case. Abdul Rahim himself made the 
somewhat significant admission in his evidence, namely, “Noor 
Mubaminad told me that he owed large debts and that attempts 
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were being made to sue him and attach the properties and asked 
me to purchase the mill.” 

If in these circumstances he took the property without 
paying any consideration for it, the inference is too obvious to 
require any further explanation. Further a person in involved 
circumstances may legitimately sell his property if he acts bona 
fide but if his object is to defeat his creditors the sale is liable 
to be set aside for the benefit of the creditors. 


As regards Ex. ITI, we may observe that it was executed 
while O.S. No. 32 of 1925 was pending, in pursuance of the 
arrangement evidenced by Ex. PP to which we have already 
referred. This was an adjustment of the disputes between 
Noor Muhammad and Abdul Rahim in regard to what formed 
a part of Adamsa’s estate. The settlement was we think that 
Noor Muhammad should have it back for himself. Kadar 
Bacha, Noor Muhammad and Abdul Rahim were all at 
Saramban in the F.M.S. at the time, and Kadar Bacha was 
espousing the cause of Noor Muhammad against Abdul Rahim, 
as is evident from QQ the criminal complaint from which it is 
apparent that Noor Muhammad had been acting in close consul- 
tation with Kadar Bacha. He was also a signatory to the 
settlement deed itself. Further there was no occasion or need 
at the time for Abdul Rahim to make a sale of the mill to 
Kadar Bacha and none is even hinted at in Ex. PP. It only 
speaks of a transfer to be made in favour of Kadar Bacha. On 
the very next day the transfer Ex. III was executed with 
recitals of consideration making it appear that it was a sale for 
Rs. 3,000. It is very unlikely that Kadar Bacha had any money 
in his hands, and much more unlikely that he would have 
desired to invest such a large sum of money on a property under 
litigation. It is unfortunate that the evidence of neither Kadar 
Bacha nor of Noor Mubammad is available, as the one died 
before the trial and the other purposely kept out of the witness 
box. They are the persons whose evidence would be most 
valuable for a decision of the case. We think however that 
whatever doubts there may still be in the appellants’ case are all 
dispelled by the account books of Kadar Bacha which furnish 
cogent and almost conclusive evidence of the true nature of the 
transaction. In these books there are various credits and debits 
to an account opened in the name of Noor Muhammad and 
covering the period between July, 1922, and April, 1929. The 


1j THE MADRAS LAW JOURNAL REPORTS. 391 


entries relate to the receipt of rents from the lands conveyed 
under Ex. B, to the price realised by sale oi a portion of these 
lands by Kadar Bacha under Ex. N on 12th December, 1927, 
and to the payment into Court in O.S. No. 32 of 1925 of 
Rs. 9,945-14-0 in discharge of his liability under the decree. 
Except on the footing that in spite of Ex. B, Noor Muhammad 
continued to be the owner, it is impossible to understand these 
entries. What is still more remarkable, is the existence of 
entries in the books showing that right from the beginning, 
from August, 1923, onwards, expenses incurred in connection 
with O.S. No. 33 of 1924 were all debited to Noor Muhammad 
and this system continues even after the so-called purchase by 
Kadar Bacha in March, 1927. The inwardness of the two 
transactions Exs. A and III plainly appears from these 
accounts. They unmistakably point to the fact that neither 
Abdul Rahim nor Kadar Bacha was the real owner and that the 
real owner was no other than Noor Muhammad. It was on 
this footing that the parties appear to have dealt with each other 
as between themselves whatever blinds they thoughtit expedient 
to adopt towards the outside world in general and the creditors 
in particular. It is impossible to get rid of the eftect of the 
entries in the accounts by saying that they merely throw some 
doubt on the nature of Exs. A and III, or finding in spite of 
them that consideration must be held to have passed and so 
they must be held as genuine transactions. The criticism that 
these documents were not challenged by the appellant or his 
father in O.S. No. 32 of 1925, is meaningless; for, in a money 
suit such as it was, no occasion could arise for impugning them 
till after decree. Nor can we see any point in the observation 
that Kadar Bacha would not have taken a sham or colourable 
transfer during the pendency of the suit when the heirs of 
Adamsa were also parties to it. Kadar Bacha was a close 
relation in whom Adamsa’s heirs had implicit trust, and it 
would have been by no means easy to fud another person who 
would be a willing instrument for effectuating the fraud and at 
the same time be loyal enough not to take advantage of it for 
his own benefit later. Differing from the learned Sub-Judge 
we hold that both Exs. A and III represent benami transactions 
brought about for the purpose of helping Noor Muhammad and 
the other heirs to retain for themselves the value of the pro- 
perty seemingly conveyed under them and that the decree- 
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holder in O.S. No. 32 of 1925 is entitled to obtain satisfaction 
out of the fund in Court standing to the credit of U.S. No. 33 
of 1924. We accordingly accept both the appeals, allowing E. 
P. No. 172 of 1929, and dismissing E.A. No. 163 of 1930 with 
costs here and in Court below, one set in C. M. A. No. 420 of 
1935. The costs paid by the appellant to the Court guardian 
for fees and purchase of printed papers will be included. 

K.C. Appeals alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WADSWORTH. 





Munusami Chetti and others .. Appellants* (Defendants) 
v, 
Periya Kuppusami Chetti and 
others .. Respondents (Plaintiffs). 


Cil Procedure Code (V of 1908), S. 91~Member of public bringing 
aclion— Action to remove obstruction to public way—Righi to framea suit 
without sanction of Advocate-General and special proof of damage—A pplica- 
tion of English rule to India, how far. 


On the question whether the plaintiffs could maintain a suit for establish- 
ing a public right of way and removal of an obstruction which constituted a 
public nuisance, without the sanction of the Advocate-General under S. 91 
of the Civil Procedure Code and without proof of special damage, 


Held, that there could be no objection to the framing of such an action. 


The decision of the Privy Council in Mansur Hasan v. Muhammad 
Zaman, (1924) 48M.L.J.23: L.R. 52 LA 61: I.L.R. 47 All. 151 (P.C), must 
be taken to have established that the English rule requiring ‘proof of special 
damage in cases in which a member of the public prayed for the removal 
of an obstruction to a public way does not apply to India. 


Appeal against the decree of the District Court of North 
Arcot at Vellore in A. S. No. 86 of 1934 preferred against the 
decree of the Court of the District Munsif of Arni in O. S. 
No. 480 of 1932. 

M. Patanjali Sastri for Appellants. 

M. S. Rathnasabapathy Mudaliar for Respondents. 

The Court delivered the following 

JupGMENT.—The plaintiffs sued for a declaration that 
there was a public path running between the house belonging 
to the third plaintiff and the house belonging to the defendants 
and for an injunction requiring the defendants to remove the 
wall obstructing this alleged path. The trial Court found that, 
though there was no proof of a public path, there was a path 





£ S.A. No. 1158 of 1934 i 3 > '_ 9th December, 1938. 
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common to the third plaintiff and the defendants measuring 3} 
feet in width and granted a declaration and injunctioh accord- 
ingly. The learned. District Judge on an appeal by the plaintiffs 
held that there was a public path, that it was 8 feet in width 
and that there was no-objection to the frame of the suit. 
Defendants therefore appeal. 

The main question in appeal is whether the plaintiffs can 
maintain the suit for establishing a public right of way and 
removal of an obstruction which constituted a public-nuisance, 
without the sanction of the Advocate-General under S. 91 of 
the Code of Civil Procedure and without proof of special 
damage. Undoubtedly, according to the view held by this 
Court in the past, such a suit would not lie. I have been refer- 
ted to the rulings in Hussain Sahib v. Narasimhappal and 
Kandasani Kovundan v. Karupanna Kovundan’ and admittedly 
there are many other decisions to the same effect. These 
decisions, however, are prior to the decision of the Privy 
Council in Mangur Hasan v. Muhammad Zaman3. The Privy 
Council were actually dealing with the case of a right to go in 
procession without interference, but in discussing the right to 
file a suit for declaration of such a right without proof of 
special damage, their Lordships consider the case of Satku valad 
Kadir Sausare v. Ibrahim Aga valad Mirza Agat, where the 
English rule, that plaintiffs could not maintain a suit in respect 
of an obstruction to a highway unless they proved some damage 
to themselves personally in addition to the general inconveni- 
ence occasioned to the public, has been adopted. Their Lord- 
ships point out that the judgment in the Bombay case proceeds 
entirely on English authorities which lay down the difference 
between proceedings by indictment and by civil action. They 
point out that such a way of deciding the case was inadmissible 
and that the distinction between indictments and actions in 
regard to what is done on a highway is a distinction peculiar 
to English law and ought not to be applied in India. Now, 
this decision has been considered in at least two cases of other 
High Courts expressly dealing with the right to sue for removal 
of an obstruction in a public way. One is that of the Calcutta 
High Court, Mandakinee Debee v. Basantakumaree Debees, 





1. (1912) 23 M.L.J. 539. 2. (1913) M.W.N. 1001. 
3. (1924) 48 M.L J. 23: L.R.S2LA 61: LL.R 47 All. 151 (P.C.). 
4. (1877) 1.L.R. 2 Bom. 457. 5. (1933) LL.R. 60 Cal. 1003. 
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where Jack, J., held that an individual member of the 
public could sue for the removal of an obstruction of a 
public way if it affected him personally, without proof of 
special damage. He also found on the facts of that case that 
there was special damage and Mallik, J., agreed with the finding 
of special damage and did not consider the effect of the Privy 
Council decision as to the general right of suit Another case 
on the: same lines is Municipal Commitiee, Delhi v. Mohammad 
Ibrahim1, where the learned Chief Justice and Din Mohammad, 
J., observe that the principle of English law requiring proof of 
special damage in the case of a suit by an individual member 
of the public to remove an obstruction from a public way does 
not apply to India. The learned Judges follow the decisions 
in Mansur Hasan v. Muhammad Zaman? and Mandakinee 
Debee v. Basantakumaree Debeca above referred to. They 
also observe that the owners of houses abutting on the 
public highway in question which was obstructed have an 
actionable claim on the ground of the diminution of the 
amenities of those houses. To this extent it may be said that 
they put their decision both ways—both on the ground that a 
member of the public can bring such a suit without proof of 
special damage and on the view that in the special circum- 
stances of the case there was a cause of action on the basis of 
damage to the property in the neighbourhood. There is no 
Madras case, so far as I am aware, in which the effect of the 
Privy Council decision in Mansur Hasan v. Muhammad 
Zamana has been considered. There is one decision of a 
single Judge, Horwill, J., reported in Appayya v. Narasimhalus, 
which follows the older Madras cases and holds that special 
damage is necessary, but the learned Judge does not refer to the 
Privy Council decision or cases based upon it. Two other cases 
have been quoted before me Pawlad Maharaj v. Gauri Dutis 
and Ardesar Jevanji v. Aimas Kuvaryi6, in which a right of 
action has been recognised on the basis of the special interests 
of an adjoining proprietor, without reference to the question 
whether in view of the Privy Council decision in Mansur 
Hasan v. Muhammad Zaman’, it is necessary to prove 





1. (1934) I-L.R. 16 Lah. 517. 
2. (192) 48 M.L.J.23: L.R. 52 L.A. 61: LL.R. 47 AU. 151 P.C). 
3 (1933) I L.R. 60 Cal. 1003 4. (1938) M.W.N. 262. 
5. ALR. 1937 Pat. 620. 6. (1928) I.L.R. 53 Bom. 187.. 
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special damage. Mr. Patanjali Sastri for the appellants has 
endeavoured to maintain that the rule laid down by the Judicial 
Committee refers only to procession cases, that is to cases in 
which a man is endeavouring to establish a right to use a public 
way without interference and not to cases in which he is 
endeavouring to remove an obstruction from a public way on 
behalf of the general public; and he points out that according 
to the Madras decisions, even before the Privy Council 
decision, the former class of actions could be maintained 
without proof of special damage, whereas the latter class could 
not. AsI read the judgment of the Privy Council, however, 
no such distinction is contemplated by their Lordships. They 
deal generally with the whole class of cases governing the 
rights of the public to use a public way. The case from the 
consideration of which the comment arose was one of actual 
obstruction, though the case which the Privy Council were 
themselves deciding was a case of a right to use a road without 
interference. I find it very difficult to see any difference in 
principle between the two classes of cases both governed by the 
same rule in England and if the English rule does not apply in 
one class of cases as the Privy Council has certainly held that 
it does not—I find it very difficult to see how it should be 
applied in the other class of cases. S. 91 of the Code of Civil 
Procedure, though it provides a remedy by getting the sanction 
of the Advocate-General—a remedy which in many of these 
cases will be financially out of reach of the parties—expressly 
safeguards any other remedies which may exist. It seems to 
me that the decision of the Privy Council in Mansur Hasan v. 
Muhammad Zaman! must be taken to have established that the 
English rule requiring proof of special damage in cases in which 
a member of the public prays for theremoval of an obstruction 
to a public way does not apply to India. It seems to me to 
follow, therefore, that the decision of the District Judge is 
correct on this point. 

I do not accept the alternative contention of the respon- 
dents that special damage was proved in the present case. The 
District Munsiff found it to have been proved on slender 
materials; the District Judge gives no finding at all. If this 
right of way is a public right of way, I do not see how the 
third plaintiff has been damnified any more than other members 
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of the public merely because the way runs by the side of his 
house. 

It is urged by the appellants that the learned District Judge 
was wrong in deciding that the width of this path was 8 feet 
merely on the evidence of the Union Survey of which neither 
party appears to have had notice. So far as Iam able to 
gather, there is no other evidence in support of this measure- 
ment and the title deeds of the parties indicate that the proper 
width of the path is 34 feet only as found by the trial Court. 
While, in my opinion, the record of the Union Survey (though 
not conducted under the Survey and Boundaries Act) was 
admissible in evidence, I doubt very much whether the learned 
District Judge was justified in treating it as practically conclu- 
sive in the face of the measurements in the sale deeds and in 
the face of the fact that the plaintiffs witnesses themselves 
were unable to say what was the proper width of the path. We 
do not know on what materials this survey was made and 
clearly the most reliable criteria in a case of this kind are the 
measurements in the sale deeds. 

in the result, therefore, the appeal will be allowed and the 
declaration and injunction given by the learned District Judge 
will be modified by the adoption of a width of ‘34’ feet in 
lieu of 8 feet for the public path which has been established. 
In the circumstances, both parties will bear their own costs in 
the second appeal. l 

Leave to appeal granted to the appellants. 

K. C. 





Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal] 
© PRESENT :—LoRD MACMILLAN, Lorp ROMER AND SR 
GEORGE RANKIN. 


The Corporation of Calcutta .. Appellanis* 
v. 
Moti Chand Chowdhury and others .. Respondents. 


Calcutta Municipal Act (Bengal Act III of 1923), S. 12?—Principles of 
rating—Half ordinarily let half not ordinanly let—Building whether let as a 
whole—Correct method of valuation. 





* P, C Ap No. 4 of 1938. 29th November, 1938. 
Bengal Appeal No. 13 of 1937. 
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S. 127 of the Calcutta Municipal Act, 1923, prescribes in para. (a) 
the method of ascertaining the annual value for rating purposes “ofany 
building erected ,for letting purposes or ordinarily let”, and in para. (b) 
the method of ascertaining the value “of any building not erected for letting 
purposes and not ordinarily let”. The intention of that section is to classify 
all buildings as falling within one or the other of two mutually exclusive 
categories. The section treats each building asa unit of valuation, and the 
value of a building must be ascertained in conformity with one or other of 
the two prescribed methods. It cannot be valued as to one part by one 
method and as to another part by another method, because in that case the 
building, asa unit, could not be said to have been valued by either method 
since it would have been valued by both methods. The section does not 
provide for the case of a hybrid building part of which is ordinarily let and 
part of which is not. 

Where a newly erected building was approximately as to half ordinarily 
let and as to the other half not ordinarily let, 

Held that, the building must be valued in accordance with para. (b) of 
S. 127, and it was not therefore permissible to arrive at a valuation of the 
building by valuing one half of it under para. (a) and the other half under 
para. (b) of S. 127. 

Of a bmilding as to one half ordinarily Jet and as to one half not ordi- 
narily let it cannot be predicated that it is ordinarily let, for only a part of it 
is ordinarily let. But 1t can be predicated of it that it is not ordinarily let if 
only a part is ordinarily let, for the whole of it isnot ordinarily let. The 
test must be applied to every building as a whole. There may possibly be 
cases where the portion ordinarily or a portion not ordinarily let is so negli- 
gible in proportion to the whole of the building that the building might on 
the principle of de minimis be reasonably held asa matter of fact to be not 
ordinarily let or ordinarily Jet as the case may be. 


Appeal from a decision of the High Court, Fort William, 
Bengal, dated 13th March, 1936 (Ghose and Guha, JJ.), 
affirming a decision of the Chief Judge of the Court of Small 
Causes, Calcutta, dated 23rd March, 1934, given on an appeal 
by the respondents, Moti Chand Chowdhury, Jamurta, Musam- 
mat Tulsa, and Musammat Gulab, against a valuation imposed 
on certain premises for rating purposes by the appellants, the 
Corporation of Calcutta, which was upheld on appeal by the 
Deputy Executive Officer. 


The respondents were the owners of newly erected premises in 
Calcutta, and the appellants served on them a notice assessing the 
property for purposes of the consolidated rate under S. 124 of the 
Calcutta Municipal Act, 1923, at an annual value of Rs. 4,460. On 
objection to the Deputy Executive Officer, he reduced the valua- 
tion; but the respondents, being still dissatisfied, appealed to the 
Court of Small Causes which still further reduced the assessment. 
The Chief Judge of the Court of Small Causes, as the building was 
found by him to be roughly half in the occupation of the owners 
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and half used for letting purposes, valued half of it under para. (a) 
of S. 127 and half under para. (b) of that section. The`High 
Court upheld that method of valuation, and the Corporation now 
appealed to His Majesty. 

Dunne, K.C. and J. M. Pringle for Appellants.—S. 3 (7) of 
the Calcutta Municipal Act in defining a “building” does not 
define it as including part of a building. The building in question 
is a self-contained unit of assessment and can only be split into 
two separate units of assessment as provided by S. 133, or by the 
Executive Officer in his discretion under S. 135 if he 1s asked to 
do so, which he was not. Para. (b) of S. 127 is a residual clause, 
so that any premises not falling within the description in para. (a) 
necessarily fall into para. (b). The paragraphs are mutually 
exclusive, and these premises, itis submitted, are clearly of a 
description which brings them within para. (b), and do not fall 


» within the description in (a). 


L. M.D. De Stlva and Wallach for Respondents.—The High 
Court was entitled to proceed on the finding of fact of the Court 
of Small Causes that half the building was in the occupation of the 
owner and half ordinarily let. Counsel referred to the Rating and 
Valuation (Apportionment) Act, 1928(18 & 19 Geo. V, c. 44, S. 3). 
S. 135 of the Indian Act becomes applicable at once if a case does 
not fall within para. (a). 

29th November, 1938. Their Lordships’ judgment was 
delivered by 


Loro Macminuan.—On the 15th September, 1932, the 
Corporation of Calcutta caused to be served upon the owners of 
certain premises within the municipality, known as No. 82, 
Nalini Sett Road, a notice assessing the premises at an annual 
value of Rs. 4,460 for the purpose of the imposition of the con- 
solidated rate which, by S. 124 of the Calcutta Municipal Act, 
1923 (Bengal Act III of 1923), the Corporation is authorised 
to impose upon all lands and buildings in Calcutta. The 
premises having been newly erected had not previously been 
valued. 

On an objection by the owners the valuation was reduced 
by the Deputy Executive Officer to Rs. 4,025. Being dissatisfied 
with his decision the owners appealed under S. 141 of the Act 
to the Court of Small Causes which reduced the valuation to 
Rs. 3,168. From the order of the Chief Judge of the Court of 
Small Causes the Corporation in turn appealed under S. 142 of 
the Act to the High Court which on the 13th March, 1936, 
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dismissed the appeal. The High Court refused an application 
by the Corporation for leave to appeal to His Majesty in 
Council but on a petition subsequently presented to His Majesty 
in Council special leave to appeal was granted, the Corporation 
by their counsel agreeing to pay the respondents’ costs of the 
appeal in any event. The Corporation is accordingly the 
appellant in the present appeal and the owners of the premises 
are the respondents. 


The method of ascertaining the annual value of premises is 
prescribed in S. 127 of the Act of 1923 as follows :— 
“127, For the purpose of assessing land and buildings to the consoli- 
dated rate,— 


(a) the annual value of land, and the annual value of any building 
erected for letting purposes or ordinarily let, shall be deemed to be the gross 
annual rent at which the land or building might at the time of assessment 
reasonably be expected to let from year to year, less, in the case of a 
building, an allowance of ten per cent. for the cost of repairs and for all 
other expenses necessary to maintain the building in a state to command such 
gross rent; and 

(b) the annual value of any building not erected for letting purposes 
and not ordinarily let shall be deemed to be five per cent. on the sum obtained 
‘by adding the estimated present cost of erecting the building, less a reason- 
able amount to be deducted on account of depreciation (if any), to the 
estimated present value of the land valued with the building as part of the 
same premises.” 

It will be observed that two different methods of valuation 
are prescribed, one for “any building erected for letting 
purposes or ordinarily let” and the other for “any building not 
erected for letting purposes and not ordinarily let.” The first 
question therefore which arises with regard to any building 
which has to be valued is whether it falls within the first class 
or within the second class. In the present case the evidence of 
the facts is meagre and unsatisfactory, but both parties were 
content to accept, for the purpose of raising ~the question of 
principle, the finding of the Chief Judge of the Court of Small 
Causes that “roughly half the premises is in actual occupation 
of the owner and half utilized for letting purposes.” This is 
not a finding in terms of the Act but again the parties were 
‘content to accept it as equivalent to a finding that roughly the 
building as to one half is “ordinarily let’’ and as to the other 
half is “not ordinarily let.” 


Confronted with a building of this hybrid character, the 
Chief Judge of the Court of Small Causes solved the problem 
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of valuation by valuing one half of it under para. (a) of 
S. 127 as being ordinarily let and one half of it under 
para. (b) as not being ordinarily let, and arrived at the 
valuation of. the building as a whole by adding together the 
products of the two calculations. The High Court endorsed 
this method as the right one to adopt. The learned Judges 
stated that in the case of a building part of which answered the 
description in para. (a) and part of which answered the 
description in para. (b) “it would seem to be a misreading 
of the section to say that in spite of this fact the entire building 
must be taken as belonging to one of the two classes mentioned 
in S. 127... . For the purpose of S. 127 ‘building’ must 
include part of a building and it is quite conceivable that one 
part of the building will come under cl. (a) and another part 
of the building under cl. (b). 

Their Lordships cannot regard this method of valuation as 
permissible on a sound construction of S. 127. The section 
may not be very satisfactorily framed but it is sufficiently clear 
that it was intended to classify all buildings as falling within 
one or other of two mutually exclusive categories. Each 
building is treated as a unit of valuation, and its value must be 
ascertained in conformity with one or other of the two 
prescribed methods; it cannot be valued as to one part by one 
method and as to another part by another method for in that 
case the building as a unit could not be said to have been valued 
by either method, having been valued by both methods. No 
provision is made in S. 127 for the case of a hybrid building, 
part of which answers the description in para. (a) and 
part of which answers the description in para. (b). The 
definition of the word “building” in S. 3 (7) of the Act has no 
bearing on the present question and in particular it does not 
define the word as including “part of a building.” The only 
provision for dividing a building appears to be in S. 135 
which authorises the Executive Officer “in his discretion” to 
assess any portion of a building separately from the other 
portions of such building, whereupon the portion so separately 
assessed is to -be deemed a separate building. It does not 
appear that the Executive Officer was asked to adopt this 
course in the present case, and at any rate he did not do so. 
Consequently the entire building must be treated as a single 
building forming a unit of assessment, and indeed in the result 
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the Courts below have so treated it, for they have arrived at 
one valuation for the building as a whole, though they have 
utilised two methods of valuation for one and the same building. 


Of a building as to one half ordinarily let and as to one 
half not ordinarily let it cannot be predicated that it is 
ordinarily let, for only a part of itis ordinarily let. But it can 
be predicated of it that it is not ordinarily let if only a part of 
it is ordinarily let, for the whole of it is not ordinarily let. The 
test must be applied to every building as a whole and one or 
other method of valuation must be applied to it as a whole. 
There may possibly be cases where the portion ordinarily let or 
the portion not ordinarily let is so negligible in proportion to 
the whole of the building that the building might on the 
principle of de minimis be reasonably held as a matter of fact 
to be not ordinarily let or ordinarily let as the case may be, but 
the present is clearly not such a case. 


Their Lordships are’ accordingly of opinion that the 
building in question was rightly valued by the Executive Officer 
in conformity with the method prescribed in para. (b) of 
S. 127. They will therefore humbly advise His Majesty that 
the appeal should be allowed; that the judgment of the High 
Court dated the 13th March, 1936, except in so far as it finds 
no costs due to or by either party, and the judgment of the 
Chief Judge of the Court of Small Causes dated the 23rd 
March, 1934, should be recalled; and that the order of the 
Deputy Executive Officer dated the 15th September, 1933, 
should be restored. The appellants, in fulfilment of their 
undertaking, will pay the respondents’ costs of the present 
appeal. 


Solicitors for Appellants: T. L. Wilson & Co. 
Solicitors for Respondents: Hy. S. L. Polak & Co. 


R.C.C. —— Appeal allowed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS,’ 
(Ordinary Original Civil Jurisdiction. ) 
PRESENT:—Sik ALFRED Henry Lionet LeacH, Chief 
Justice, Mr. Justice MapBAVAN NAIR AND MR. Justice 
V ARADACHARIAR. 


Pr. Al. M. Muthukaruppan Chettiar carrying 
on money-lending business with head- 
quarters at Paganeri, Ramnad District, by 
his power of Attorney Agent K. Thiru- 
vengadam Aiyangar .. Petitioner* 
v. 
The Commissioner of Income-tax, Madras, 
having his office in the old High Court 
Buildings, Madras .. Respondent. 


Income-iax Act (XI of 1922), Ss. 13 and 23 (3)—Account books—Enirtes 
relating to foreign business not included —Rejection of books and assessment 
on an estimate—If proper—Claim for deductions—Necessity to give particilars 
required by S. 10 (2), prowmso (a)—Foreign business—Profits made four years 
before assessmeni—Not taxable in British India. 

The assessment was for 1935-1936 in respect of the headquarters 
business of the agsessee who was a partner in numerous money-lending firms 
in Burma and Federated Malay States and also owned a nice-mill at 
Wakemu in Burma for which he claimed deduction for depreciation. He had 
also a money-Jending business in Colombo which he closed on 31—5—1930 and 
transferred the profits to his Singapore partnership. This was included io 
the assessment as profits from foreign business. The headquarters books 
did not record the capital invested in Foreign business. The books were 
rejected and assessment made on an estimate under S. 23 (2), 

On the reference, 

Held, the income-tax authorities cannot require the assessee to keep the 
books of his business in British India in a particular manner and they cannot 
require him to include in his books the details of his business abroad. The 
Income-tax Officer had no right to reject the headquarters account books 
and make the assessment on an estimate. 

When claiming 2 deduction an assessee must give the particulars 
required by proviso (a) of S. 10 (2). 

Profits made in the Colombo business (transferred to Singapore) having 
been earned four years before the year of assessment is not assessable to 
Indian income-tax. 

The following are extracts from the Order of Reference 
by the Commissioner of Income-tax, Madras :— 


The assessee thereupon moved the High Court under S. 66(3) 
of the Act. The High Court by its order dated 13th October, 1937, 





* O.P. No. 136 of 1937, 27th October, 1938. 
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has directed me to state a case and refer the following four ques- 
tions, which 1 accordingly refer, for the decision of the Fon’ble 
Judges of the High Court :— 

Is there any evidence to stipport the rejection of the peti- 
tioner’s account books kept at his headquarters in British India? 

Is the petitioner entitled in law to a deduction of Rs. 1,875 in 
respect of depreciation of eae in the Wakema Mill, he 
having leased the mill? 

Is the Income-tax Officer entitled in law to treat the remittance 
of Rs. 88,834 as representing a remittance of profits from a foreign 
business? 

Were there any materials before the Income-tax Officer from 
which he could hold that debts Nos. 23, 174, 42,80, 145, 166, 39 
and 147 should have been written off before the 12th April, 1931? 


Question (i).—The finding of the lower authorities in this case 
is that the books were incomplete and unreliable. The following 
reasons justify the finding :— 

The books did not give a complete record of the assessee’s 
money-lending capital in that they did not include the amount 
invested in certain partnerships. S.P.K.A.A.M. Firm, Onhne, was 
one such partnership in which the assessee had put in not only sub- 
scribed capital but also a surplus capital. The interest on this 
capital was income assessable in his hands; but he did not account 
for it anywhere. A sum of Rs. 3,399 was included in the assess- 
ment on this account; 

The assessee admitted that only cash dealings had been entered 
in the books; 

The assessee had in the past omitted certain investments and 
subsequently admitted the omissions when they were brought home 
to him; 

The assessee being in receipt of large amounts of remittances 
{rom his foreign concerns must have laid out the greater part at 
least of these sums on interest and the paltry sum of Rs. 27 shown 
in the accounts as interest must have been anything but correct. 
There is no substance in the argument that no omissions have been 
detected in the books produced. For that matter, ihe absence of 
any entry regarding the investment in the Onhne firm is an omis- 
sion. This investment admittedly belongs to the assessee’s head- 
quarters, and in a regular account maintained in the usual course 
of business one would expect entries relating to such an invest- 
ment. It is no argument that the investment will find a place in the 
accounts of the firm. The assessee ought to have accounted for it 
in Ais books. Not only did he omit to do so, but he also failed to 
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FB. include the interest on it in his return. To a Nattukottai Chetti 
Muthu- his headquarters books constitute the most important record of his 


karuppan financial position. An account which fails to make mention of a 
Chettiar large investment such as the one mentioned above must be condemn- 
Commis- ed as incomplete and unreliable, and this, if nothing else, is 
pooner on sufficient justification for its rejection. The “method of account- 
Madras. ing” employed by the assessee is such that his income, profits and 
gains could not properly be deduced therefrom; and it was there- 
fore open to the Income-tax Officer under S. 13 of the Act to make 
the computation of the income on such basis and in such manner as 
he might determine. There was a finding in fact by the Income- 
tax Officer that the assessee’s account did not represent a complete 
and correct version of his business at headquarters. In the light 
of this finding, which is based on evidence, the Income-tax Officer 
estimated the income at a certain figure. The question whether 
there is evidence to support the rejection of accounts should in the 


circumstances be answered in the affirmative. 


Question (i#)—Depreciation is an allowance granted to an 
assessee in respect of buildings, machinery, plant or furniture 
which are his property and are used for the purpose of the business 
carried on by him. The allowance is calculated at a sum equivalent 
to a percentage prescribed by the rules on the original cost of the 
asset to the assessee. The Act also lays down that the allowance 
shall be granted “provided that the prescribed particulars have 
been duly furnished.” All these conditions have to be satisfied 
before an assessee can get the allowance. The Income-tax Officer 
disallowed the claim on the ground that the assessee did not work 
the mill himself. In view of the decisions in Mangalagiri Rice 
Factory v. Commissioner of Income-tazx, Madrasi and S. Roy 
Chowdhury v. The Commissioner of Income-tax, Bengal, this is 
not, perhaps, a valid reason. But, as observed by the Assistant 
Commissioner, there was another reason for the disallowance, and 
that was the assessee’s failure to furnish the “prescribed parti- 
culars.” The assessee knew that he had to furnish such parti- 
culars, but he failed to furnish them, even before the Assistant 
Commissioner up to the time of his passing his appellate order. It 
was not enough to say that he purchased the mill for Rs. 30,000. 
How much of this Rs. 30,000 represented value of site on which 
depreciation is not allowable and how much value of buildings, 
depreciation on which is at 5 per cent. and how much value of 
machinery, depreciation on which is at 63 per cent. had to be stated. 
This failure therefore is the vital point and that invalidates the 





1. (1926) 21.T.C. 251. , 2. (1935) 8 1.T.C. 177. 
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claim. The answer to the question should be that the assessee was 
not in law entitled to this allowance for depreciation since he did 
not fulfil the required conditions. 


Question (414).—The ordinary presumption is that if there are 
profits in an assessee’s foreign business money remitted from that 
business to the assessee in British India comes from profits and not 
from capital unless the assessee proves the contrary. The onus of 
proof that a remittance is from capital and not from profits is 
upon the assessee. Although the wording of the question conveys 
the impression that the assessee does not admit that the remittance 
was from profits, his real intention seems to be to raise the question 
whether the remitiance could be said to be from the profits of the 
Singapore business accruing or arising during the years 1931-32 to 
1934-35 rather than from the old profits of the defunct partnership 
of Colombo which had been transferred to Singapore in 1930 and 
which according to him were available for remittance. The facts are 
as stated in para. 5 supra. P~fore the Income-tax Officer the 
assessee contended that the sum of Rs. 87,199 received through 
K.A.R.S.T., Rangoon, was identical with the old Colombo profits as 
it was out of those old profits that the loan of $48,300 had been 
advanced to K.A.R.S.T., Rangoon, and that the sum received from 
K.A.R.S.T., Rangoon, in repayment of the loan should therefore 
be regarded as made up of the same old profits. It is incorrect to 
say that the amount of $48,300 lent by the Singapore firm to 
K.A.R.S.T. on 16th May, 1931, was part of the sum of $57,630 
which the assessee received from Colombo on or before 8th 
August, 1930, and invested in the Singapore firm on that date. 
The sum of $57,630 on its transfer from Colombo to Singapore 
became part of the funds of the Singapore firm. When the 
Singapore firm, nine months later, gave a loan of $48,300 to K.A. 
R.S.T. the money came out of the funds of the firm and it was 
obviously not possible to identify that loan as having come out of 
the sum of $57,630. If it is the assessee’s case that the loan to K. 
A.R.S.T. was made by the Singapore firm on the assessee’s behalf 
out of the assessee’s money then that loan would have been shewn in 
the Singapore books as a debit to the account of P.R.A.L.M., 
Colombo, and not to the debit of K.A.R.S.T. as it was actually shewn. 
By debiting the loan to the account K.A.R.S.T. the Singapore firm 
has treated the loan as made on its own account and not on behalf 
of the assessee. The assessee of course takes his stand on the entries 
in the accounts and also on a letter said to have been written by him 
to the Singapore firm on 30th April, 1934 (18th Chitrai, Bhava) 
instructing the latter to send to him hundies for the sum of $57,000 
representing his share of the Colombo profits. As I have already 
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explained the entries in the accounts militate against the assessee’s 
contention as regards the identity of the two amounts. If the loan 
of $18,300 to K.A.R.S.T. was intended to be made out of the 
assessee’s Colombo profits it is not clear why the Singapore firm 
did not then and there debit the sum to the folio in which those 
profits were credited, so that the transaction would be one between 
the assessee and K.A.R.S.T. instead of between the Singapore firm 
and K.A.R.S.T. That would have enabled the assessee to argue 
later on, when K.A.R.S.T. returned the money, which he would 
have done direct without the intervention of the Singapore firm, 
that the sum received was the old Colombo profits which he had 
withdrawn from the Singapore firm and lent to KA.R.S.T. By 
letting the Singapore firm have the money (Colombo profits) and 
by the firm lending a certain sum out of its general funds to 
K.A.R.S.T. the assessee allowed the identity of the former to be 
destroyed. In fact there is no evidence that the sum of $57,630 
or any part of it was available as Colombo profits in Singapore at 
the time when $48,300 was lent by the firm to K.A.R.S.T. What 
was received back by the firm—or for that matter by the assessee 
at the instance of the firm—from K.A.R.S.T. was therefore not 
the old Colombo profits, but part of the general funds of the firm 
ou the date of receipt. The debit to the Colombo folio of the 
amount paid by K.A.R.S.T. to the assessee does not establish its 
identity with Colombo profits, any more than the advancing of a 
loan of $48,300 by the Singapore firm to K.A.R.S.T. more than 
nine months after the assessee’s Colombo profits were received at 
Singapore establishes its identity with those profits, Similarly 
there is nothing to show that the sum of Rs. 1,635 ($1,051) cover- 
ed by the hundi drawn on M. K. firm, Karaikudi, actually came 
cut of the old Colombo profit. It was a remittance from the 
Singapore firm out of its general funds. The lower authorities 
therefore were, in my opinion, perfectly justified in disregarding 
the entry in the accounts as well as the letter produced to bolster 
up the claim. i ; 


An examination of the accounts of the Singapore firm shows 
that the- assessee had more than one account to show his capital 
investments. These Colombo profits were evidently left with the 
Singapore firm as additional capital for the use of the frm. This 
new account therefore added one more to these capital accounts. 
Really all these capital accounts ought to be regarded as one capita] 
account. There is nothing to show that the assessee’s capital in 
the firm at Singapore has been depleted to the exient of the sums 
remitted. It is not disputed that the assessee had at Singapore a 
larger amount of profit available for remittance than is covered by 


I] THE MADRAS LAW JOURNAL REPORTS. 407 


these remittances. * The natural and proper inference in the cir- 
cumstances is that the assessee intended to withdraw his profits and 
that these remittances were made out of his share of the current 
profits of the Singapore firm. The answer to the question should 
be that in the circumstances of the case the Income-tax Officer was 
not bound to accept as conclusive the entry in the books and the 
letter, especially in the absence of corroborative contemporary evid- 
ence to identify the remittances with the old Colombo profits, and 
that the Income-tax Officer was entitled in law to treat the remit- 
tances in question as remittances out of the assessee’s share of the 
current profits of the Singapore firm. 


Question (iv).—The question of bad debts relates to 8 out of 
the 15 items disallowed by the Income-tax Officer. Of these 15, 
5 were allowed by the Assistant Commissioner on appeal. Out of 
the remaining 10, the assessee objects to the disallowance of only 
8; the other 2 items are trivial, involving a sum of $130 only. 
The question propounded is whether there were materials before 
the Income-tax Officer on which he could hold that these debts 
should have been written off before 12th April, 1931. The Income- 
tax Officer found that lands had been taken in full settlement 
before 1931-32 and therefore disallowed the loss on account of bad 
debts written off in March, 1934. The Officer came to this finding 
on the materials placed before him in the course of the assessment 
proceedings. The finding that lands had been taken in full settle- 
ment applies only to 5 out of the 8 items. The 3 excepted items 
are debts bearing Nos. 80, 147 and 166. The facts relating to 
these are discussed lower down. 


On appeal the Assistant Commissioner allowed 5 out of the 
15 items disallowed by the Income-iax Officer, because in these 
cases the dates of the last realization from the debtors fell between 
January and March, 1931 and the Assistant Commissioner thought 
that the assessee was perhaps justified in waiting some time after 
12th April, 1931, to see whether anything further could be recovered. 
As for the remaining items, the dates of last realization were much 
earlier and the Assistant Commissioner thought that the assessee 
should have written them off at the end of that year (1930-81). 
The particulars furnished by the assessee showed that the properties 
mortgaged in itenis 23, 174, 42, 145 and 39 had been sold 
between March and November, 1930, and that the circumstances 
of the debtors were such that the assessee could have had no 
reasonable expectation of recovering anything beyond what had 
been realized on the sale of the properties. In the remaining three 
cases, namely, items Nos. 80, 166 and 147. there was no recovery 
from the debtors after August, 1930. The loans due on items 
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Nos. 80 and 166 were on second mortgages aud it was known to 
the assessee in 1930-31 itself that the value of the properties was 
not sufficient to pay the prior mortgages. In the case of item 
No. 147 there was a decree of the Court in Singapore but the 
debtor was an -insolvent and the only: recovery that was made 
was in August, 1930, and there appeared to be no puospect 
of any further dividend. The fact that the loans had not become 
barred by limitation by 12th April, 1931, and the assessee could 
wait some time longer does not mean that the debts had not already 
become bad in 1930-31. Subsequent events showed that the wait- 
ing was ineffectual. The question, the Income-tax Officer, and 
after him the Assistant Commissioner, had to decide in these cases 
‘was when the debts actually had become bad and irrecoverable. 
On the facts placed before them the Income-tax Officer and the 
Assistant Commissioner found that they must have become bad in 
1930-31 and that finding cannot be said to be wholly unwarranted 
or perverse. 


In the light of these facts, it cannot be said that there were 
no materials to justify the finding of the Income-tax Officer as 
regards the point of time at which the debts became bad. 

The question should be answered accordingly. 

P. R. Srinivasan for Petitioner. 

M. Palanjals Sastri for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice —This reference relates to the assessment 
to income-tax of one Pr. Al. M. Muthukaruppan Chettiar for 
the year 1935-36. The assessee lives at Paganeri in Chettinad 
where he has his business headquarters. He isa partner in 
numerous money-lending firms carrying on business in Burma 
and the Federated Malay States and is the owner of a rice-mill 
at Wakema in Burma. Until 1930 he had also a money- 
lending business in Colombo. He was assessed in respect of 
his business at headquarters and on sums which were held to be 
remittances of profits from foreign business. Four questions 
are embodied in this reference, namely :— 

(1) Is there any evidence to support the rejection of the 
assessee’s account books kept at his headquarters in British 
India? l 

(2) Is the assessee entitled in law to a deduction of 
Rs. 1,875 in respect of depreciation of machinery in the 
Wakema mill, he having leased the mill? 
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(3) Is the Income-tax Officer entitled in law to treat the 
remittance of Rs. 88,834 as representing a remittance of profits 
from a foreign business? 

(4) Were there any materials before the Income-tax 
Officer from which he could hold that debts Nos. 23, 174, 42, 
80, 145, 166, 39 and 147 should have been written off before 
the 12th April, 1931? ` 

The first question relates to the assessment in respect of 
the assessee’s business at headquarters. The assessee returned 
a loss, but the Income-tax Officer came to the conclusion that 
he had made a profit of Rs. 5,000. The assessment was made 
under S. 23 (3) of the Income-tax Act after the Inco me-tax 
Officer had rejected the assessee’s books. It is not suggested 
that the books are false; it is accepted that they are correct as 
far as they relate to the business at headquarters. The Income- 
tax Officer however rejected the books on the ground that they 
did not “record the capital invested in the various concerns 
both individually and in partnership in Burma and outside 
British India and therefore could not be held to be complete.” 
On appeal the Assistant Commissioner concurred in the rejec- 
tion of the books on the ground that “the appellant did not 
produce proper account books showing his total wealth and its 
distribution.” The Income-tax authorities cannot require the 
assessee to keep the books of his business in British India in a 
particular manner and they cannot require him to include in 
his books the details of his business abroad. ln addition to 
producing the books which related to the transactions in respect 
of the business at headquarters he produced copies of the hooks 
of the firms abroad in which he was interested. He was not 
asked to produce the originals, nor was it suggested that the 
copies were in any way inaccurate. It comes to this: the books 
were rejected because they did not include entries relating to 
foreign business which would have been convenient for the 
Income-tax authorities when investigating the profits made 
abroad. In his statement referring this case to the Court the 
Commissioner of Income-tax attempts to justify the rejection 
of the books under the provisions’ of S. 13 of the Act. We 
have pointed out in another case* to-day that S. 13 relates only 
to the method of accounting, and the books cannot be Niet 





*Subbayya v. The ‘Commissioner of Income Tax, Madras, O. P. No. 126 
of 1937. 
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merely because the method of accounting does not appeal to: 
the Income-tax Officer. The Income-tax Officer may adopt the 
method of accounting which he prefers, but he cannot reject an 
assessee’s books by reason of the provisions of S. 13. Nor had 
the Income-tax Officer the right to reject the books in question. 
because they did not relate to the foreign business. They 
related to the business which was being assessed, namely, that at 
headquarters, and were not false or incomplete. It follows that 
there is no evidence to support the rejection of the account 
books and this being so the Income-tax Officer had no right to 
make the assessment on an estimate. He should have paid 
regard to the entries in the books. This is the answer to the 
first question. 

With regard to the disallowance of the sum Rs. 1,875 in 
respect of depreciation of machinery in the Wakema rice-mill, 
the Income-tax Officer wrongly held that the deduction claimed 
was not allowable in law. It was disallowed because the mill 
had been worked by the lessee and not by the owner. The dis- 
allowance was nevertheless proper. When claiming a deduction 
an assessee must give the particulars required by proviso (a) 
of S. 10 (2). This he admittedly failed to do and therefore 
he was not ina position to claim the deduction. The answer 
to the second question is that in the circumstances the assessee 
is not entitled in law to the deduction. 

The Income-tax Officer has treated as a remittance of 
profits a sum of Rs. 88,834 which the assessee received from 
Singapore on the 10th May, 1934. The assessee closed his 
money-lending business in Colombo on the 31st May, 1930, 
having made a profit there of $57,650. He then transferred 
this sum to Singapore, where he had carried on a money-lend- 
ing business for several years previously in partnership with 
others. The original partnership in Singapore was wound up 
in 1930 and on the 8th August of that year the assessee entered 
into a new partnership there. To this new partnership he 
contributed three sums as his share of the capital, namely :—-(1) 
The $57,650, the profits which he had made in Colombo, (2) 
$51,046, the profits which he had received from the earlier 
partnership in Singapore, and (3) $16,000, being the amount of 
the capital he had invested in the earlier Singapore partnership. 
These three sums were entered in separate accounts in the 
books of the new firm. The assessee says that the sum of 
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Rs. 88,834 represents a withdrawal from the account relating 
to the profits made in Colombo. It is not disputed that if this 
sum in fact represents profits made in the Colombo business it 
is not assessable to Indian income-tax, having been earned four 
years before the year of assessment. The onus of proving that 
this sum represented profits made in Colombo was on the 
assessee and the Income-tax authorities held that he had not 
discharged it, but this finding must be held to be without 
foundation in view of the following facts which are beyond 
dispute :—(1) In 1930 the assessee remitted from Colombo to 
Singapore a sum representing profits which was more than 
sufficient to provide the remittance in question; (2) this money 
was kept in a separate account in Singapore; (3) the 
remittance in question was debited to this account; (4) specific 
instructions requiring the remittance to be debited to this 
account were given in a letter written by the assessee. But the 
matter does not end there. On the 13th April, 1934, the 
assessee received from Singapore a remittance of Rs. 15,000 
which was debited to the account relating to his profits in the 
previous partnership in Singapore and on the 17th May, 1934, he 
received a remittance of Rs. 20,000 which was also debited to 
this account. The Commissioner of Income-tax has recognised 
that these remittances of Rs. 15,000 and Rs. 20,000 do represent 
profits made in Singapore before the 12th April, 1931. In fact 
he reversed a decision of the Income-tax Officer holding that 
these remittances represented profits made subsequent to that 
date. There is no difference whatever between these remit- 
tances and the remittance of Rs. 88,834 and if it was right—as 
it undoubtedly was—to treat the remittances of Rs. 15,000 and 
Rs. 20,000 as being remittances of old profits it follows that 
the remittance of Rs. 88,834 must be treated in the same way. 
On the evidence before the Income-tax Officer he was bound to 
hold that the Rs. 88,834 represented a remittance of profits 
made in Colombo. It is not a question of the discharge of the 
burden of proof. There was very positive evidence on one side 
and no evidence at all on which the Income-tax Officer could 
base his decision. Therefore the answer to the third question 
‘must be in the negative. 

The answer to the fourth question must also bein the 
negative. The debts here referred to represent monies which 
the assessee had lent to various ‘people before 1930, some on 
security and some without security. In cases where monies 
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were lent on securities they had been realised before 1930 or in 
the course of that year, but in all cases payments to account had 
been made in 1930. The debts were not written off as irre- 
coverable in the-assessee’s: books until 1934. It is said that they 
should have been written off before the 12th April, 1931. There 
is nothing to warrant this assertion. It was not until after the 
12th April, 1931, that the assessee was in a position to know 
whether the debts were irrecoverable or not. The Assistant 
Commissioner allowed sums to be written off as irrecoverable 
when payments had been made to account in January or March, 
1931, but he was not prepared to treat the loans in which part 
repayments had been made in 1930 as being on the same basis, 
which is illogical. We consider that there were no materials 
before the Income-tax Officer from which he could hold that 
these debts should have been written off before the 12th April, 
1931. 

As the assessee has succeeded in three out of the four 
questions which refer to the main items, we consider that he is 
entitled to his costs and these we fix at Rs. 250. 


KS: Reference answered. 
THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——-Mr. JUSTICE LAKSHMANA Rao. 
T. 5. Shanmugasundaram Pillai .. Petitioner* (Accused) 
v. 
A. Manicka Mudaliar .. Respondent (Complain- 
ant). 


Criminal Procedure Code (V of 1898 as amended), S. 195 (1) (b), 
Complaint by Court—O fence falling under 5.193, Penal Code—Complaint 
for offence under S. 500, Penal Code—N eed for complaint by Court. 


Parties cannot be allowed to evade the provisions of S. 195 (1) (b). 


Criminal Procedure Code, by filing a complaint under another provision of 
the Penal Code. 





The petitioner charged the son-in-law of the respondent with theft of 
certain documents and records and in the affidavit filed in support of the 
application for a search warrant and sworn statement, the petitioner alleged 
that some of the articles had been secreted in the house of the respondent. 
A search warrant was issued and the house of the respondent was searched. 
Nothing was found in the house and the son-in-law was ultimately discharg- 
ed. The complaint of defamation was founded on the allegations in the 
affidavit and sworn statement that some of the articles secreted were in the 
house of the respondent. 





_’ *Cr. M. P, No. 780 of 1938, i , 25th November , 1938, 
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Held, that the offence charged would fall under S. 193, Penal Code and 
that it could not be taken cognizance of without a complaint by the Court. 

Appadurai Nainar, In re (1935) 69 M.LJ. 812: LL.R. 59 Mad. 165, 
relied on. 


Petition praying that in the circumstances stated therein 
the High Court will be pleased to quash the proceedings of the 
Court of the Sub-Divisional First Class Magistrate of Tiruvaliur 
dated 2nd August, 1938, taking on file the complaint of the 
respondent herein in C.C. No. 44 of 1938. 

V. N. Shama Rao and C.V. Nilakantam for Petitioner. 

V. T. Rangaswami Aiyangar and K. Ramaswami 
Aiyangar for Respondent. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the 
Crown. 

The Court made the following 

ORDER.— This is an application to quash the proceedings 
in C. C. No. 44 of 1938 on the file of the Sub-Divisional 
Magistrate of Tiruvallur instituted by the responuent against 
the petitioner under S. 500 of the Indian Penal Cod- and the 
facts are not in dispute. The petitioner charged the son-in-law 
of the respondent with theft of certain documents and records 
from the Bhavanandam Academy and in the affidavit filed in 
support of the application for a search warrant and the sworn 
statement, the petitioner alleged that some of the articles had 
been secreted in the house of the respondent. A search warrant 
was issued and the house of the respondent was searched. 
Nothing was found in the house and the son-in-law was 
ultimately discharged. The complaint of defamation is found- 
ed on the allegations in the affidavit and sworn statement that 
some of the articles were secreted in the house of the respon- 
dent and those allegations are stated to be false. The offence 
committed would therefore fall under S. 193 of the Indian 
Penal Code which cannot be taken cognizance of without a 
complaint by the Court, and as laid down in Appadurai Nainar, 
In re,i parties cannot be allowed to evade the provisions of 
S. 195 (1) (6) of the Code of Criminal Procedure by filing a 
complaint under another provision of the Indian Penal Code. 
The petition is therefore allowed and the proceedings in C. C. 


No. 44 of 1938 on the file of the Sub-Divisional Magistrate of 


Tiruvallur are quashed. 
B.V.V. 





Petition allowed. 
1. (1935) 69 M.L.J. 812: I.L.R 59 Mad. 165. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——Mr. Justice PANDRANG Row. 


Komari Pothuraju Setty and another .. Petitioners* in both 
(Accused 1 and 4). 


v. 
Krishnapatam Padda Poliah and 
another .. Respondents in both 
(Complainants). 

Penal Code (XLV of 1860), S. 499—Esxcommunication—No caste meeting 
or decision—Question not within jurisdiction of caste panchayat—Publication 
as to expulsion from caste—Offence of defamation—Scope of exception9 to 
S. 499. 

A caste panchayat can no doubt deal with offences, relating to caste 
usages and customs but it has no jurisdiction to decide questions regarding 
private property or impose any sanction auch as loss of caste on any member 
of the community who declines to part with his property. 

Where there was a publication that certain members of a community had 
been put out of caste on account of their having refused to part with certain 
property, as desired by members of their community, and it appeared that 
there was no actual decision by the caste panchayat as regards their ex-com- 
munication, 

Hed, that the publication in question constituted the offence of defama- 
tion. 

Exception 9 to S. 499, Penal Code, does not mean that in order to bring 
pressure to bear upon a person to part with his property which he is entitled 
in law to keep, a defamatory allegation can be made on the ground that it is 
for the protection either of the person who made it or of the community to 
which he belongs. 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Sub-Divisional Magistrate, Kavali, dated 6th April, 1938, in 
C. C. Nos, 101 and 102 of 1937 respectively. 

R. Gnanasambandam for Petitioners. 

P. Chandra Reddi and R. Ramalinga Reddi for Respon- 
dents. 

A.S. Sivakaminathan for The Publci Prosecutor for the 
Crown. 

The Court made the following 

OrDER.—These are petitions to revise the order convicting 
and sentencing the petitioners, two in number, in C.C. Nos. 101 
and 102 of 1937 on the file of the Sub-Divisional Magistrate, 





*Crl. R. C. Nos’ 566 and 567 of 1938 15th December, 1938. 
(Cri. R P. Nos. 537 and 538 of 1938). i 
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Kavali. The petitioners have been convicted of defamation and 
sentenced to pay a fine of Rs. 30 each or in default to suffer 
simple imprisonment for one monthin respect of both the cases. 
The petitioners as well as the complainants in the case are mem- 
bers of the fishermen community in Ponnapady Village, Kovur 
Taluk. It is admitted that when the Government put up for 
auction certain waste lands in the village, there was a general 
feeling in the community that no one should bid for these lands 
because if there were no bids the lands could be got for the 
community as a whole at a cheap rate. The complainants were 
not satisfied with this resolution of the community and they bid 
for the lands and obtained certain lands from the Government 
at the auction. The community then brought pressure to bear 
upon the complainants to giveup their lands to the community 
on receiving what they had paid for them, and it is alleged, with 
some profit also. But they refused to do soand on their refusal 
they were put out of caste. The ex-communication was notified 
to members of the community in other villages also and it is in 
respect of this publication of the excommunication that the 
charges of defamation were brought. f 


Tt is not seriously argued that there was no publication and 
it cannot be disputed that the publication amounts to defamation 
unless the publication comes within one or other of the excep- 
tions to S. 499, Indian Penal Code. It could hardly be argued 
-that informing people even of one’s own community that a 
certain person has been ex-communicated from his caste does 
not harm that person’s reputation in the eyes of his fellows. 
Nor could it be said that such a consequence is not one which 
the person who made the publication could not have known to 
be likely. The question therefore is whether the publication is 
covered by any of the exceptions to S. 499, Indian Penal 
‘Code. Reliance was placed before me only on the ninth excep- 
tion which excepts imputations made in good faith for the pro- 
tection of the interest of the person making it or of any other 
person or for the public good. This exception does not mean 
that in order to bring pressure to bear upon a person to part 
with his property which he is entitled in law to keep, a defa- 
matory allegation can be made on the ground that it is for the 
protection either ofthe person who made it or of the community 
to which he belongs. It was argued that the publication was 
mnde in pursuance of a decision pronounced by D.W. 1 who is 
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described as the headman of 64 fishermen villages. But this 
decision does not expressly record that excommunication should 
follow as a result of any refusal on the partof thecomplainants 
to give up the lands. In substance what happened is that because 
the complainants refused to part with the lands which they had 
bought in the auction, communications were sent to members of 
the community elsewhere that the complainants had been put 
out of caste. It is not proved that there was any actual decision: 
by the caste panchayat to this effect, namely, that the complain- 
ants should be out-casted on this ground. Even if there was 
such a decision, it could not be regarded as having any validity. 
A caste panchayat can-no doubt deal with offences relating to 
caste usages and customs, but it has no jurisdiction to decide 
questions regarding private property or impose any sanction 
such as loss of caste on any member of the community who- 
declines to part with his property. I am therefore of opinion 
that the publication in question constituted the offence of defa- 
mation. The sentences cannot be said to be too severe in the 
circumstances. The petitions are dismissed. 


B.V.V. Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MR. JUSTICE ABDUR RAHMAN, 
V. V. Vythilingam Pillai .. Appellant” (Petitioner- 
Decree-holder) 





v. 
Seshan minor by guardian Fankaja- 
thammal .. Respondent (1st Res- 
pondent). 


Civil Procedure Code (V of 1908), O. 22, r. 4—Impleading legitimate son 
as legal representative—Plainisf acting bona fide—Absence of collusion— 
Otker legal representative sf bound by decree. 


Where the mortgagee plaintiff was shown to have impleaded the legiti- 
mate son of the deceased mortgagor defendant as his legal representative 
and it was further shown that the plaintiff was not aware of the existence of 
an illegitimate son of the deceased, and that the legitimate son who was sued 
was in possession of the estate left by the deceased, and there was no 
evidence that there was any collusion between the decree-holder and the 
legitimate son, 


Held, that the plaintiff's action in impleading the legitimate son was bona 
fide and that the decree taken against him was binding on all the legal 
representatives of the deceased. 





* A.A.A.O. No. 132 of 1935. 18th November, 1938. 
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Appeal against the order of the District Court of Trichi- 
nopoly dated 25th January, 1935 and made in A. S. No. 175 of 
1934 preferred against the order of the Court of the District 
Munsiff of Trichinopoly dated 1st August, 1934, and made 
in E.A. No. 788 of 1934 in O.S. No. 288 of 1930. 


M. S. Vaidyanatha Aiyar for Appellant. 
A.V. Narayanaswami Aiyar for Respondent. 
The Court delivered the following 


JUDGMENT.—One Srinivasulu Naidu executed a mortgage 
in favour of the appellant on the 3rd July, 1921. The mort- 
gagor died leaving him surviving a legitimate son, an illegiti- 
mate son and a concubine. The appellant instituted a suit on 
the basis of the mortgage after the mortgagor’s death (O.S. 
No. 288 of 1933). He did not know of the existence of the 
illegitimate son and the concubine and thus impleaded the 
legitimate son alone who was considered by him to be the sole 
legal representative of the deceased mortgagor. It might be 
stated here that the legitimate son was in possession of the 
properties left by bis father Srinivasulu Naidu including the 
house mortgaged by him. A decree was passed in favour of 
the appellant mortgagee on the 22nd October, 1930. In execu- 
tion of this decree the mortgagee brought the property to sale 
and purchased it himself sometime in 1934. It seems that 
before the appellant had obtained the mortgage decree a suit 
was filed by the illegitimate son who is the respondent in this 
appeal (and the first respondent in the trial Court) for parti- 
tion and by the concubine (who is the second respondent in the 
trial Court) for maintenance on the 7th March, 1930. This 
was decreed on the 15th April, 1931. A final decree was 
passed on the 11th February, 1932, under which the first 
respondent got one-fourth share of the house mortgaged by his 
father and the second respondent got a charge in respect of the 
three-fourths of the house in lieu of her maintenance. The 
first respondent appears to have taken possession of the house 
through Court on the 18th August, 1932. After the purchase 
of the property the appellant-auction-purchaser tried to take 
possession through Court, but he was obstructed by the first and 
the second respondents and made an application for the removal 
of obstruction to the District Munsiff of Trichinopoly on the 
2hh March, 1934. It was contended on behalf of the first and 
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the second respondents that they were not parties to the decree 
and were therefore not bound by it. They also pleaded collu- 
sion between the decree-holder and the legitimate son. The 
executing Court’s judgment is not very explicit but in the 
absence of evidence on the record in regard to collusion between 
the appellant-decree-holder and the legitimate son it may be 
taken that the executing Court found against it. Holding that 
the concubine, that is the second respondent was not in posses- 
sion of the house he declined to accept the objection raised on 
her behalf but finding that the illegitimate son, that is, first 
respondent was in actual possession of one-fourth of the house 
on his own behalf his objection was accepted with the result that 
the appellant-decree-holder was ordered to be put into posses- 
sion of the three-fourths of the house purchased by him but the 
Court declined to deliver possession to him in regard to the 
remaining one-fourth. The appellant-decree-holder filed an 
appeal against that order to the District Judge of Trichinopoly 
who dismissed it in a very brief order on the ground that it 
was not competent as the order was passed by the executing 
Court under O. 21, r. 97, Civil Procedure Code. The present 
appeal has been filed against this order. 


The narrative of facts which has been given above would 
show that the only question which arises for decision in this 
appeal is whether the illegitimate son was bound by the decree 
obtained by the auction-purchaser against the legitimate son in 
October, 1930. As I have said above. there is no evidence on 
the record that there was any collusion between the decree- 
holder and the legitimate son. There is nothing to show that 
the decree-holder knew of the existence of the illegitimate son 
or of the concubine before he filed a suit or obtained his decree. 
Moreover the legitimate son was in possession of the whole of 
the estate left by his father at the time when the suit was 
instituted or even when the decree was obtained on the basis of 
the mortgage. It must therefore be held that the decree- 
holder’s action in impleading the legitimate son, who would in 
the ordinary course be the only legal representative was bona 
fide. This however would not be enough if the general 
principle of law that a person-is not bound by a decree to which 
he is not a party is held to govern the present case. If that 
principle be held to be applicable there is no doubt that the 
order passed by the learned District Judge would be correct and 
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the only remedy which the appellant before me would have is to 
file a suit and appeals either to the lower appellate court or to 
this Court would not be competent. On the other hand if it be 
found that although not a party to the suit he was yet bound by 
the decree passed against the legitimate son as the legal 
representative of his father, appeals would be competent. This 
can only be if the first and the second respondents are held to 
be judgment-debtors within the meaning of O. 21, r. 98 and the 
order refusing to deliver possession found to be appealable as a 
decree. 


There has been some divergence of opinion between the 
different High Courts on this question. While the Calcutta 
and the Allahabad Courts appear tu have taken the view that 
in these circumstances the person who was not impleaded as a 
_ defendant in the case would not be bound by the decree which 
was passed in his absence (Jagannath v. Mt. Jamuna Bail, and 
Dwipalchandra Bardhan v. Jeeban Debi), this Court has held in 
a number of decisions that if the plaintiff believed bona fide that 
the person who was sued was the proper legal representative of 
his debtor and a decree was obtained against him without any 
fraud or collusion the proper legal representatives would be 
‘bound by the decree even if they were not impleaded in the suit. 
A great deal can be said in favour of the view if one finds the 
person who has been sued as a legal representative happens to 
be in possession of the estate left by the deceased. The case 
would be still stronger if the interest of the person who had 
been sued turns to be identically the same as of those who were 
not impleaded for want of knowledge on the part of the 
plaintiff. It is impossible to say in these circumstances as to 
what view one would have formed if the matter were res 
integra. But since the matter has been decided by not one but 
three if not four Division Benches of this Court and those 
‘decisions are binding on me, it is impossible for me to go into 
the question de novo and find for myself whether the decree 
passsed against the legitimate son in this case would not be 
binding on the illegitimate son and the concubine, that is the first 
and the second respondents. See Ramaswams Chettiar v. 
Oppilamant Chetti3, Gnanambal Ammal v. Veerasami Cheitis, 





1. A.LR. 1932 All. 263. i 2. ((1970) I.L.R. 58 Cal. 808. 
3. 19 M.L.J. 671: (1909) I.L.R. 33 Mad. 6. 
4. (1915) 29 M.L.J. 698. 
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Bachu Soorayya v. Toomuloori Chinna Anjaneyalui and 
C'haturbujadoss Kushaldoss & Sons v. Rajamanicka Mudalis. 
It may be said in regard to the frst case that the matter 
arose in execution and as pointed out by the learned Acting 
Chief Justice in Jagannath v. Mt. Jamuna Bais the same 
principle which would apply to suits may not be held to be 
applicable to execution. But so far as the three other cases are 
concerned they cannot be distinguished on their main facts 
from the present one. Following the cases decided by this 
Court the first and the second respondents cannot be regarded as 
persons other than judgment-debtors within the meaning of 
O. 21, r. 98, Civil Procedure Code. This appeal must therefore 
be accepted and the order passed by the lower appellate Court 
set aside. The lower appellate Court is now directed to enter- 
tain the appeal filed by the appellant and dispose of the same in 
the light of my observations according to law. The appellant 
will have his costs in this Court. Costs in the lower appellate 
Court will abide the result. Leave refused. 


B.V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PANDRANG Row. 
T. M. Athikesavalu Naidu .. Petttioner* in both (1st Respon— 





dent) 
v. 
S. Ekambara Mudaliar and 
another .. Respondents in both (Petitioner 
and 3rd Respondent). 


Madras Local Boards Act (XIV of 1920), S. 55 (2) (c)—Comspletion of 
work underiaken—HMoney claim against a person nder a security agreemeni— 
If amounts to subsisting contract—Dtsqualification for election, if any. 

A’ person contracted to perform a major work for a District Board and 
executed a bond to the President for a certain sum as security for the due 
performance by him of the coutract. The work was completely performed 
to the satisfaction of the. Board before the date of his nomination asa 
candidate for a seat on the Board and no claim could be made on the ground 
that the contract had not been duly performed. The only subsisting contract 
was a contract whereby the Board was permitted to recover under the 
security agreement from the deposit made by him such amount as was 
covered by any objection that may be made by the Audit Department. ‘ 





1. (1918) 36 M.L.J. 106. 
2. (1930) 60 ML.J.97: LL.R. 54 Mad. 212. 3. A.I.R. 1932 All. 263. 
* C. M. P. Nos. 4775 and 5376 of 1938. - 24th January, 1939. 
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Held, that the person was not disqualified for election, as the money 
claim that may possibly be made is not a contract of the kind contemplated 
in S. 55 (2) (c) of the Madras Local Boards Act. A contract which had 
ceased to be enforceable and under which no claim could be made by either 
„party could not be regarded as a ‘subsisting contract’. 


: Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the records in O. P. No. 11 of 
1938 on the file of the Election Commissioner—-Subordinate 
Judge, Vellore, and to quash his order passed therein and to 
‚declare that the petitioner herein has been duly elected. 

V. T. Rangaswami Atyangar and K. Ramaswami Aiyangar 
for Petitioner. 

K. Rajah Atyar for 1st Respondent. 

The Court made the following 


OrpER.—This is an application for issue af a writ of 
certiorari and for quashing the order of the Election Commis- 
sioner of Vellore in O. P. No. 11 of 1933. The petitioner and 
-the first respondent were both candidates for election as 
-member of the District Board of North Arcot. The 
first respondent in this petition was the petitioner before the 
Election Commissio ier. His nomination paper had been rejected 
by the Election Officer on the ground that he was interested in 
.a subsisting contract with the Board with the result that the 
-only other candidate, the present petitioner, was declared elected. 
The validity of that election was questioned by the first respon- 
-dent whose nomination had been rejected and the Election 
Commissioner upheld his petition for setting aside the election 
-of the petitioner. The Election Commissioner, that is the 
Subordinate Judge of Vellore held that the first respondent was 
not interested in a subsisting contract with the Board on the 
.date of nomination and accordingly allowed the petition. Asa 
result a fresh election was ordered to be held and the present 
petitioner has come to this Court for issueof a writ of certiorart 
and for quashing the order of the Election Commissioner; in 
this connection there was an application for stay made by the 
petitioner and an interim stay was ordered as regards the publi- 
cation of the list of valid nominations. This interim stay was 
ordered on the 15th December, and the petition was directed to 
“be posted for hearing as early as possible. The petition has now 
‘been argued before me and the main question in the petition is 
-whether the view of the Election Commissioner that the first 
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respondent was not interested in a subsisting contract with the 
Board is wrong. The contract that was relied upon as one which 
disqualified the first respondent is Ex. A. That is a contract 
in respect of a certain major work. That contract recites that 
it had been agreed that the contractor should execute his bond 
to the President in' a sum of Rs. 100 as security for the due 
performance by'him of this contract and that he had accordingly 
done so. It then recites the actual terms of the contract. So 
far as this contract is concerned, it is common ground that the 
work to which it relates had been completely performed and 
completely paid for by the Local Board before the date of 
nomination, so that really nothing remained to be done by 
either party to ihe contract. It cannot therefore be said to have 
been a subsisting contract at the time. Reliance was placed 
before the Election Commissioner on the decision of a Bench of 
the Calcutta High Court in Satyendrakume> Das v, Chairman 
of the Municipal. Commissioners of Dacca. That is referred 
to by the Election Commissioner in his order and the opinion 
is expressed that the view adopted in Satyendrakumar Das Vw 
Chairman of the Municipal Commissioners of Dacca does not 
really affect the present case because in the present case both 
parties to the contract had performed what they had contracted 
to perform. The learned Commissioner points out that the 
contract account has been closed though the security deposit is 
kept in a separate account as required by the rules. The position 
was that, if and when an audit objection is made to any pay- 
ment made under the contract, the amount covered by the 


objection could be made good from the amount of the deposit; ' 


otherwise the deposit was to be returned to the depositor. The 
learned Commissioner was of opinion that this meant only 
that certain payments might be open to question later on in 
audit and not that the contract itself as such was subsisting. It 
must be mentioned at the outset that in the corresponding section 
of the Bengal Municipal Act, 1884, namely, S. 57 the adjective 
‘subsisting’ is not to be found qualifying the word ‘contract’ as 
is found in S. 55 (2) (c) of the Madras Local Boards Act. 
This word makes a certain amount of difference because it 
emphasises the point of view that it is only the existence of a 
subsisting cqntract.at the time of the nomination that disqualifies 





1. (1930). LL.R. 58 Cal. 180. 
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the candidate and not the existence of a contract which has 
ceased to subsist. Obviously a contract which has ceased to be 
enforceable and under which no claim could be made by either 
party cannot be regarded as a subsisting contract. In the present 
case, so far as Ex. A is concerned, that is, the contract in respect 
of a certain major work, the rights of the parties have been 
determined and if there is any claim that can be made by the 
Board, it is only under the security agreement and only as 
against the amount lying in deposit. But that is not the contract 
which was alleged to be the contract which disqualified the first 
respondent. That contract is really different from the contract 
evidenced by Ex. A. It purports to have come into existence 
earlier and it must be regarded as subsisting till the audit is 
complete and no objection is made by the audit department. 
Though in the first instance security was offered and taken for 
the due performance of the contract, as the contract has since 
been fully performed there is at present no possible claim 
except as regards any excess payment discovered during audit. 
It has nothing to do with the performance of the work. It 
cannot be said that any contract relating to the performance of 
the work was subsisting on the date of nomination. The only 
right which the Board then had was to recover any amount 
objected to in audit from the security deposit and nothing more. 
So far as the performance of the work was concerned, it had 
been completed to the satisfaction of the Board and no claim 
could be made on the ground that the contract had not been 
duly performed. The subsisting contract is therefore only one 
which relates to the payment of money. It is a contract 
whereby the Board is permitted to recover from the deposit 
made by the first respondent such amount as is covered by 
any objection that may be made by the audit department. 
A money claim like this—and that too not a claim that has 
actually accrued but a claim that may possibly be made— 
is in my opinion not a contract of the kind that is contem- 
plated in S. 55 (2) (c). It must be deemed to be covered 
by the proviso No. 2 to that sub-section. For instance, 
supposing a tax-payer has a claim for refund from a Munici- 
pality, that would not constitute a subsisting contract which 
disqualify the tax-payer from standing as a candidate in an 
election. On ihe other hand, supposing a Municipality has a 
claim for recovery of the cost of some work against a parti- 
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cular candidate, the existence of such a claim would not 
disqualify the candidate. A mere claim to recover money by 
the Municipality from the candidate cannot be regarded as 
amounting to a contract of the kindreferred to inS. 55 (2) (c). 
The fact that the claim when made could be satisfied without 
going to Court by drawing on the amount lying in deposit does 
not make any material difference for our present purpose. We 
cannot regard the position as between the Local Board and the first 
respondent as one which disqualifies a candidate merely because 
it was possible that an objection might be made by the audit 
department and the amount covered by the objection might have 
to be recovered from the security deposit. The reason for the 
rule of disqualification also does not apply to the facts of the 
present case. The validity of. an objection made by the audit 
department is not within the competence of the local Board to 
decide. The decision is either with the audit department or 
with the Court which may have to adjudicate upon it if a 
surcharge is made and is objected to by the person or persons 
surcharged. The Local Board as such cannot legally decide the 
validity of any objection and there could thus be no real con- 
flict between the interest and the duty of any particular member 
against whom a claim may be made by the local body. It may 
as well be contended that because a candidate has filed a suit 
against a Municipality for a sum of money or the Municipality 
has filed a suit against a candidate for a sum of money the, can- 
didate is disqualified. I am of opinion, therefore, that the view 
of the learned Election Commissioner is substantially right. It 
is in my opinion unnecessary to quote authority on this point, 
nor is it necessary to consider the other question whether there 
has not been a substantial assignment of even the right of the 
first respondent to receive the security amount. The decision of 
the Election Commissioner not being shown to be in contraven- 
tion of any principle of law cannot be questioned in certiorari 
proceedings. There is no other question raised before me 
except this question of law that arose for determination by the 
Election Commissioner, and his decision is in my opinion not 
only not in contravention of law but is in consonance with law 
and in accord with a reasonable interpretation of the disqualify- 
ing clause which he had to construe. The petition therefore 


fails and is dismissed with costs, the advocate’s fee being fixed 
at Rs. 100. 
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The interim stay order dated 15th December, 1938 and 

made in C.M.P. No. 5376 of 1938 is cancelled. 

K. C. ‘Petitions dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—MR. Justice KING. 





Kayathan Roche alias G. C. Roche .. Petitioner* 
v. : : W : 
K. Chinnayya Roche ; ... Respondent. 


Comrt-Fees Act (VII of 1870), Sch. II, Art. 17-A (1)—Court-fee— 
Criterton—Subsiance of the relef claimed in plaint—Jurisdiction. : 

Where the plaintiffs purpose in a suit was io get an adjudication of the 
void character of a sale deed to which he referred repeatedly in his plaint, 
though he framed the plaint as if for an injunction restraining the defendant 
from interfering with the plaintiff’s possession, 

Held, it was the substance of the relief claimed that should be looked into 
in questions of court-fee and jurisdiction. 

Kattiya Pillai v. Ramaswamia Pillai, (1929) 56 M. L.J. 394 and Purayil 
Abdullah v. Subramanyan Pattar, (1936) 71 M.L.J. 383: 43 L.W. 715, followed. 

Veerappa Chettiar v. Arunachalam Chetti, (1935) 43 L.W. 334 and Karaia 
Nachi Biwi v. Allapichat, (1937) 1 M.L.J. 572: A.LR. 1937 Mad. 402, 
distinguished. 

Petition under S. 115 of Act V of 1908 and S. 244 of the 
Government of India Act, praying the High Court to revise the 
order of remand of the Court of the Subordinate Judge of 
Tuticorin dated 15th April, 1937 and made in C. M. A. No. 8 
of 1937 (O. S. No. 348 of, 1935, District. Munsif’s Court, 
Tuticorin). 


Facts.—The suit had as its object the avoidance of a sale deed 
executed by the plaintiff to the defendant. The plaint was framed 
as one for an injunction restraining the defendant from interfering 
with plaintiff’s possession and as such valued at Rs. 10 anda 
court-fee of Re. 1-3-0 paid. Under the guise of an injunction, 
the plaintiff really wanted an adjudication that the sale deéd exe- 
cuted by him was void and of no legaleffect. The allegation in the 
plaint‘was that at the time of execution the plaintiff was of unsound 
mind and therefore incompetent to make a contract. In substance 
the plaintiff asked for a declaration of the void character of the 
document in question. 


C. S. Venkatachariar and D. Ramaswantt: Aiyangar for 
Petitioner. : 
V.K. Mahadeva Sastri and C. S. Rajappa for Respondent. 








* C. R. P; No, 800 of 1937. 8th November, 1938, 
4 


- Athi- < 
kesavalu 
, Naidu -~ 


- v. 
Ekambara 
Mudaliar. 


Kayathan 
Roche 


v. 
Chinnayya 
Roche, 


426 THE MADRAS LAW JOURNAL REPORTS. [1939 


The Court delivered the following 


JupGMENT.—Katitya Pillai v. Ramaswamia Pillai! and 
Purayil Abdullah v. Subramanyan Pattar? show that it is the 
substance of the relief claimed that must be looked to in ques- 
tions of court-fee and jurisdiction. I certainly agree with the 
learned District Munsif, that plaintiff's real purpose in this suit 
is to get an adjudication on the sale deed to which he refers 
repeatedly in his plaint. The cases quoted against this view of 
the law, Veerappa Cheitiar v. Arunachalam Chetii and Karaia 
Nachi Bivi v. Aliapichaia, are clearly distinguishable—the 
former because init there was no dispute apparent as to title, and 
the latter becatise it deals only with the need to assume the truth 
of the facts-asserted in a plaint. In my opinion therefore the 
learned Subordinate Judge was wrong in his view that the plaint 
should be valued as if it were for an injunction and nothing 
else, and it is he and not the District Munsif who has jurisdic- 
tion. His order is therefore set aside, and the order of the 
learned District Munsif restored. Costs of this appeal and of 
the appeal in the: Court of the Subordinate Judge to be paid -by 
the respondent. 

K.C. 





Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_Present :—MR. JusTICE PANDRANG Row. 
Lakshmipathi Naick .. Appellant® (Prisoner—Iist 

Accused). ` 


- Explosive Substances Act (VI of 1908), Ss.3 and 7—Prosecution for 
offence under S. 3—Sanction of Local Governmeni--Order passed by His 


Excellency.,the Governar—Proof. of consultation with inom Tsar SUE Date 
necessary, 


“Where a person was prosecuted ee an offence uuder.S. 3 of the Explo: 
sive Substances Act and the required consent, under S. 7 of the Act was 
shown to have been granted by His Excellency the Governor and it was con- 
tended that as the order was made not only under S. 7 of the Explosive 
Substances Act but also under para. 8 of the India and Burma (Transitory 
Provisions) Order, 1937, the consent to the prosecution was given by His 
Excellency the Governor individually and not after consultation with' -the 
Ministers, 








1. (1929) 56 M.L.J. 394. 
2. (1936) 71 M.L.J, 383: 43 L.W. 715. 
>03, (1935) 43 L.W. 334... 
4, (1937) 1 M.L.J. 572: A.LR. 1937 Mad, 402. 
* Cr]. Appeal No. 2of 1938. 2nd August, 1938, 
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Held, that the Executive authority in the Province was vested in the 
. Ministers and.the question whether he consulted the Ministers or not in any 
‘particular matter was nota question that could be canvassed ina Court of 
law, and that-the prosecution was not rendered invalid on that ground. 


Appeal against the judgment of the Court of Session of 
the Ramnad Division at Madura dated 10th December, 1937, in 
case No. 99 of the calender for 1937. 

Sadhu Ganapathi Pantulu, T. Nallasivan Pillai and C. K» 
Venkatanarasimhan for Appellant. 

The Public Prosecutor (V. L. Ethiraj) on bebalf of the 
‘Crown. 

The Court delivered the following 

JUDGMENT.—As many as ten persons were accused in the 
Court below and the charge in thecase consisted of no less than 
seven counts. Only the appellant was convicted and that too 
under counts 2 and 3 alone and the remaining accused nine in 
number were acquitted and the other counts seven ‘in number 
were found to be not established. 

The conviction of the appellant is in respect oi the alleged 
thro-ving of a bomb by him at the deceased Ayyappa Naicker 
at about 5 P.M. on the 22nd March, 1937, at Ettakkappatti. 
In respect of this act a charge of murder was framed against 
the appellant as well as a charge under S. 3 of the Explosive 
Substances Act and he was convicted under both the counts and 
given concurrent sentences of transportation for life under 
S. 302, Indian Penal Code, and S. 3 of the Explosive Substances 
Act. As regards the latter charge, that is, under S. 3 of the 
Explosive Substances Act, an objection was taken in the Court 
below and the same objection was repeated in appeal to the 
validity of the consent given to the prosecution under S. 7 of 
the Explosive Substances Act (VI of 1908) by the Government 
in Ex. R, which is the Government order on ‘the point. It is 
contended that this order being one which purports to be made 
by His Excellency the Governor cannot be deemed to be an 
order of the local government. The argument is that as the 
order purports to be made not only under S. 7 of the Explosive 
Substances Act but also under para. 8 of the India and Burma 
(Transitory Provisions) Order, 1937, and it must be held that 
the consent to the prosecution was given by His Excellency the 
Governor individually and not after consultation with ‘the 
Ministers. There is really no point in this objection so far as 
-he alleged absence of consultation with the Ministers is concern- 
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ed. The Executive authority in. the province is vested in the 
Governor, and the question whether he has consulted the 
Ministers or not in any particular matter is not a question that 
can be canvassed in Courts of law. 

Another objection has been newly raised in the .course of 
the argument in this appeal, namely, that under the Government 
of India (Adaptation of Indian Laws) 1937 the words, “local 
Government” which are found in S. 7 of the Explosive Sub- 
stances Act-(VI of 1908) have been omitted so that the-section 
ought to read as if the consent of the Central Government is 
required. It is here that S. 8 of the India and Burma (Tran- 
sitory Provisions) Order, 1937, is relied upon for the purpose 
of showing that during the transitory period (during which the 
order in question .was passed) the authority of the Central 
Government can be exercised by the Government. It is however 
not necessary to deal with this point finally because even if the 
point is sound and the prosecution and trial under S. 3 of the 
Explosive Substances Act.are deemed to have been invalid for 
want of valid sanction or consent, the fact remains that the 
appellant has been convicied of an offence under S. 302, Indian 
Penal Code, against which this technical objection cannot be 
urged. I shall therefore proceed at once to consider the merits 
of the appeal, that is to say, whether as a matter of fact it has 
been proved. that the appellant did throw the bomb in question 
and cause the death of Ayyappa Naicker on the 22nd March, 
1937. The evidence for the prosecution is extremely interest- 
ed, the material witnesses being enemies of the appellant. 

-> ,[His Lordship discussed the evidence and concluded :} - 

~  . On the whole, therefore, the evidence connecting the 
appellant with the throwing of the bomb is so tainted and un- 
reliable that it is impossible to act upon it, or to support the 
conviction. The guilt of the appellant was left, in such grave 
doubt by the unsatisfactory nature of the evidence against him 
that the proper course for the Court below ought to have been 
to have dealt with these charges against the appellant in the 
same way as it dealt with the other charges, namely, that they 
had not been satisfactorily established. The appeal is therefore 
allowed ‘and the convictions and sentences are set aside and the 
appellant is acquitted. He should be released from jail unless he 
is liable to be detained for some other cause. 


BV -` Srana ` Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; ~. PRESENT :—Mr. JusTICE WADSWORTH, 


Annamalai Chettiar ` .. Appellant* (Plaiitiff) 
v. l . 
Lakshmanan Chettiar .. Respondent (Defen- 

dant). 


Insolvency—E fect of—Morigage—Final decree for sale—Subsequent ad- 
judication of mortgagor as an insolvent—O ficial Receiver not made a party 
in execution—E.recution sale and purchase by a stranger in good faith—Subse- 
quent sale of the same property by the Official Recetver— Purchaser from 
the Official Receiver gets title to the equity of redemption- Provincial 
Insolvency Act (1920), S. 51 (3) if protects Execution purchoser. 

Where subsequent to the final decree and order for sale in a mortgage 
suit, the mortgagor is adjudicated as an insolvent, but owing to ignorance of 
the insolvency, the Official Receiver is not brought on the record in execu- 
tion, and the property is bought by a bona fide purchaser, the purchaser does 
not get a good title to the equity of redemption as against the Official Receiver 
or a purchaser from him subsequent to the execution sale. 

` Raghunath Das v. Sundar Das Khetri, (1914) 27 M L.J. 150: 41 IA. 251: 
LL.R. 42 Cal. 72 (P.C.) and Kanchamalat Pathar v. -Shahaji Rajah Sahib 
(1935) 70 M.L.J. 162: I.L.R. 59 Mad 461 (F.B.), followed. 

_ For this purpose, it does not make any difference that the decree isg 
mortgage decree and not a money decree as in the above cases. ' 

Devaraja Aiyangar v. Tirumalasami Naidu, (1915) 32 I.C 489, followed.. 

The fact that the execution purchaser bought the property in good faith 
and without knowledge of the insolvency will not protect his purchase under 
S. 51 (3) of the Provincial Insolvency Act, as this provision has reference to 
a stage prior to the adjudication. 

Mallikarjuna Rao v. Official Receiver, Ktsina, (1938) 1M. ah 471: 1L.L.R 
1938 Mad. 1060, followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A.S. No. 30 of 1934 (A. S. No. 55 of 1933 
District Court, Salem) preferred against the decree of the 
Court of the District Munsif of Namakkal in O.S. No. 772 of 
1931. 

C.A. Seshagiri Sastri for Appellant. 


'T. M. Krishnaswami Atyar and A. Balasubramanta Aiyar 
for Respondent. 

The Court delivered the fóllowing 

JUDGMENT.—This appeal raises the question of the set of 
the insolvency of the judgment-debtor under a mortgage decree, 
‘the adjudication taking place after orders had been passed for 
the sale of the hypotheca under the decree but before the sale 





*S, A. No. 169 of 1935. ` _ 12th January, 1939, 
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was actually held. The appellant, who is the plaintiff, is a pur- 
chaser under a subsequent sale held by the, Official Receiver. The 
following-are the essential dates. The mortgage decree is dated 
19th May, 1925. The judgment-debtor preferred his insolvency 
petition on tst July, 1926. The sale under the mortgage decree 
was ordered on 8th July, 1927. The adjudication was on 26th 
July, 1927. On 7th September, 1927, ihe sale in execution of 
the mortgage decree was held without notice to the Offcial 
Receiver and the defendant purchased the property. On 31st 
January, 1930, the Official Receiver sold the property to the 
plaintiff subjéct to the mortgage upon, which the decree was 
passed and the subsequent mortgage. The sale-deed was actually 
executed nearly a year later. The suit is one for possession on 
the basis of this sale from the Official Receiver, the plaintiff 
offering to redeem the mortgage on which thedecree was passed 
if necessary. The first question is whether the- respondent 
(purchaser under the mortgage decree) is protected by S. 51, 


“sub-S. (3) of the Provincial Insolvency Act. On this question: it 


seeins that the matter is concluded by a bench decision reported 
in Mallikarjuna Rao v. Official Receiver, Kistna}, the learned 
Judges reading S. 51 in the light of the heading “Effect of 
insolvency on antecedent transactions” and holding that it has 
no relation to transactions taking place after the adjudication. 
This decision dissents from an obiter dictum of Wenkatasubba 
Rao, J., in a case reported in Muthan Chettiar v. Venkiiuswams 
Naicken®. I respectfully agree with the learned Judges of the 
bench that S..51, sub-S. (3) does not apply to a purchase in exe- 
cution alter the ‘adjudication, which vests’ the Property in the 
Official Receiver. 


- It has, however; been’ held by the ‘lower ee Court, 
relying on the cases reported in Kondapalli Tatireddi v. 
Ramachandra Rao and Subbaraya Goundan v. Virappa 


‘Chettiar Bank’ that the insolvent to whom notice went in the 


sale proceedings under the mortgage-decree at a time when 
the property still vested in him, represents the estate for the 
continuation of those proceedings and that therefore the sale 
would be, good as against the Official Receiver even though 
no notice was given to. the Official Receiver under O. 21, 





1. (1938) 1 M.L.J. 471: LL.R. 1938 Mad. 1060.’ 
2. (1936) 71 M.L.J-170: LL.R. 59 Mad. 928. 
3, (921) 13 L.W. 616. 4. (1933) 65 M.L.J. 719 (F.B.). 
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r. 22, Civil Procedure Code. Both the cases upon which 
the learned Subordinate Judge relied are cases dealing with the 
power of an insolvent to continue proceedings connected with 
an application to set aside a sale in execution of the decree after 
his adjudication. In such cases there is no question of the pro- 
perty being vested in the Official Receiver, for until the sale is 
set aside there is nothing left to vest, and there is no particular 
reason why the insolvent, who was a party to the proceedings 
in the appeal stage, should not be allowed to continue them, 
subject presumably to the right of the Official Receiver to claim 
the property, if any, if the sale is set aside. There are, however, 
a number of specific decisions to the effect that when, after the 
execution proceedings have been started under the decree, the 
judgment-debtor is adjudicated as an insolvent, the sale cannot 
convey title to properties vested in the Official Receiver unless 
he is made a party to the proceedings. The leading case is the 
decision of the Privy Council in Raghunath Das v. Sundar Das 
Kheirtit. That was a case ofa money decree, the property in 
question having been attached before the adjudication and sold 
without impleading the Official Assignce after ihe adjudication. 
Their Lordships point out that 

“In the first place the property having passed to the Official Assignee, it 
was wrong to allow the sale to proceed atall. The judgment-creditors had 
no charge on the land, and the Court could not properly give them such a 
charge at the expense of the other creditors of the insolvents. In the second 
place no proper steps had been taken to bring the Official Assignee before the 
Court aud obtain an order binding on him, and accordingly he was not bound 
by anything which wasdone. In the third place the judgment-debtors had 
at the time of the sale no right, title or interest which could be sold to, or 


vested in, a purchaser, and consequently the respondents acquired no title to 
the property,” 


It was pointed out for the respondent that this decision 
relates to a money decree and their Lordships expressly point 
out that there was nothing in the nature of a charge by reason 
of the attachment under that decree. It seems to me, however, 
that the fact that we are now dealing with a mortgage decree 
will not take away the applicability of this decision, though it 
will have a bearing upon the nature of the decree to be passed. 

At the time when the sale in favour of the respondent was 
held, the mortgagee decree-holder had a charge over the pro- 
perty to the extent of his decree. In realisation of that charge 
he proceeded to sell the right, title and interest of the judgment- 





1. (1914) 27 M.L.J. 150; L R.41 L.A. 251: LL.R 42 Cal. 72(P.C), 
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debtor to whom due notice was given. After the sale was 
ordered, by operation of law, the right, title and interest of the 
judgment-debtor, subject always to the decree-holder’s charge, 
became vested'in the Official Receiver. Adopting the reason- 
ing of their Lordships of the Privy Council, when ‘this sale was 
held. there’ was no title vested in the judgment-debtor which 
could by the Court sale pass to the purchaser. At the same 
time the purchaser, having by payment to the mortgagee decree- 
holder -liberated the property from the mortgage decree, 
certainly has an equity as against the judgment-debtor and as 
against the Official Receiver in whom the judgment-debtor’s 
property had become vested to be reimbursed the amount which 
he‘has spent by his bona fide purchase to relieve the property 
of this burden. There is a decision of a bench of this Court 
reported in Devaraja Aiyangar v. Tirumalasami Naidul, where- 
in the rule laid down by the Privy Council in Raghunath Das's 
case has been applied to thé. case of a mortgage-décree. 
Mr. Krishnaswami Aiyar has sought to get over this ruling by 
describing it as an obiter dictum. I doubt whether this descrip- 
tion is legitimate regarding a decision on one of the two points 
decided in a case, merely because the other point, which was 
taken up first, was itself sufficient to dispose of the case. The 
learned Judges discuss both the contentions and, in spite of 
having given a decision on the first contention which makes it 
unnecessary to decide the second contention, they do definitely 
give a decision on the question in which we are now interested) 
which was a question which arose for decision and would have 
been sufficient to dispose of the case if the decision on the first 
point had been otherwise. Such a decision cannot in my 
opinion, be correctly described as an obiter dictum. It seems to 
me in view of these authorities, that it is unnecessary to draw 
any analogy from the decision of the Full Bench:to which I 


-was a party, reported in Kanchamalai Pathar v. Shakaji Rajah 
‘Sahib3, to the effect that when the judgment-debtor dies after 
the sale has been ordered and before the sale has been held, no 


title passes to the-purchaser when there is no notice to the legal 

representatives of the judgment-debtor. The essential principle 

seems to me to be the same, namely, that the Court sale” in 
ti A: : Noe ee a 

1. (1915) 32 LC 489. 3 

(2. (1935) 70 M.L.. 162: T.L.R. 59 Mad. 461, (F.B.). 
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execution of a decree passes no title unless the person in whom at 
the time of the sale the title vests, is a party to the sale proceed- 
ings. In this view I disagree with the learned Subordinate 
Judge and hold that the plaintiff. is entitled to recover 
possession of the property on reimbursing the purchaser under 
the mortgage decree the amount which he has paid to discharge 
that decree. The appeal is therefore allowed with costs here 
and in the lower appellate Court. The decree of the trial Court 
is restored and the respondent will be entitled to draw the 
amount in Court deposit if still available. There seems to me 
to be some doubt whether the amount deposited in Court is still 
in Court deposit after the lower appellate Court’s judgment. If 
the amount has been withdrawn it should be re-deposited in the 
trial Court within one month ‘and may then be drawn by the 
respondent. 

Leave to appeal refused. 

KoG: Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRES 
PRESENT :—MnR. JUSTICE WADSWORTH, 


Vadamalai Thiruvanatha Sevuga 
Pandia Thevar Avergal, Zamindar 





of Seitur -. Appellant (Plaintiff) 
v. i 
Kona Suna Ana Dorai Venkataraja 
and another .. Respondenis (Defen- 
danis). 


Madras Estates Land Act (IX of 1908), X. 151—Construction ‘of building 
by tenant on agricultural land—Housing cattle—-Whether the use of a small 
portion of suit land for other purposes impaired value—Grounds for eviction, 
whether made out. 

The mere diversion of land from agriculture is not a ground for 
eviction, provided that that diversion does not by its nature impair the value 
of the land for future agriculture. Ifa ryot usesa portion of his holding 
-as a cattle stand, he would not be using ıt for agriculture, but he would 
certainly not be impairing its fitness for agriculture. 

The construction of a small building occupying something less than one- 
twentieth of a whole agricultural holding does not render that holding taken 
as a whole unfit for agricultural purposes. 

Appeal against the decree of the District Court of Ramnad 
at Madura in A. S. No. 229 of 1932 (R.S. No. 1 of 1932, Sub- 
Collector’s Court, Sivakasi Division). 
ee ee ee a ee 
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A, Swaminatha Aiyar and S. Tyagaraja Aiyar for Appel- 
lant. 

K. S. Champagesa Atyangar for Respondents. 

The Court delivered the following 


JupGMENT.—The appellant—the land holder—sued to evict 
the respondent from his holding on the ground that with 
reference to the terms of S. 151 of the Madras Estates Land 
Act the tenant had materially impaired the value of the holding 
for agricultural purposes and rendered it substantially unfit for 
such purposes. The proved facts are that the contesting 
respondent purchased a holding of 41 cents, round which he 
built a wall apparently in substitution for an old mud wall 
which had previously existed, and in the northern half of the 
holding he constructed a small house and two cattle-sheds. The 
actual extent occupied by these buildings is said to be just 
under two cents out of the 41 cents of the holding. But it is 
contended that if one takes into consideration the area required 
for the ordinary use of these buildings, about one-fourth of the 
holding has been diverted from agricultural purposes. The 
rest of the land seems to be used for growing vegetables and 
fruit trees. Both the Courts below have found that the holding 
as a whole has not been rendered substantially unfit for the- 
agriculture by the use to which it has been put by the contesting 
respondent. That is a finding of fact which binds me unless it 
can be shown that the Courts below have approached the 
question without regard to the proper legal criteria which must 
govern a decision on this point. 

The Privy Council in the case of Hart Mohun Misser v. 
Surendra Narayan Singhi, have observed that the matter must 
be decided with reference to the size of the holding, the area 
withdrawn from actual cultivation and the effect of such with- 
drawal upon the fitness of the holding as a whole for cultiva- 
tion. The learned District Judge in the course of his judgment 
observes: 

“In all these cases the point that has to be decided is not what is the 
extent taken away from the holding for purposes of building. The point 


that should be decided ineach case is whether the tenant has in any way 
rendered the holding substantially unfit for agricultural purposes.” 


The first sentence in the passage quoted, taken by itself, 
would appear to indicate that the learned District Judge 


1. (1907) 17 M.L.J. 361: L.R. 34 I.A. 133: LL.R. 34 Cal. 718 (P.C.). 
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regarded the extent occupied by the buildings as immaterial. 
But reading the judgment as a whole I have no doubt that he 
quite rightly takes into consideration the area occupied by the 
buildings in comparison with the area as a whole and considers 
whether the construction of those buildings has materially 
affected the fitness of the holding as a whole for agricultural 
purposes. That is what according to the Privy Council he 
should do. 

I may observe that according to the contesting respondent’s 
own evidence the house in question is a small house intended to 
be used asa farm house where he may stay when supervising 
the cultivation of his other holdings in the same estate, and 
where he can store grain. As to the cattle-sheds it might be 
argued that the building of a cattle-shed abstracts a certain 
area from cultivation and renders it unfit for agriculture. But 
I am of opinion that since the use of cattle is a necessary 
incident of agriculture, the occupation of a very small propor- 
tion of a holding for housing cattle cannot legitimately be 
treated as an occupation rendering the holding asa whole unfit 
for agricultural purposes. Similarly with regard to the storage 
of manure which appears to have been done on the land, so far 
from that rendering the land unfit for growing crops, it would 
in all probability make it much more fertile. 

With reference to the argument that besides two cents 
occupied by buildings another 10 cents is diverted from agri- 
culture by reason of the use of the buildings, I must observe 
that the mere diversion of land from agriculture is not a ground 
for eviction, provided that that diversion does not by its nature 
impair the value of the land for future agriculture. Ifa ryot 
uses a portion of his holding as a cattle-stand, he would not be 
using it for agriculture, but he would certainly not be impairing 
its fitness for agriculture. [ do not think it can be said that 
the construction of this small house occupying as it does some- 
thing less than one-twentieth of the whole holding renders that 
holding taken as a whole unfit for agricultural purposes. Nor 
do I think it can be said that the Courts below have adopted the 
wrong legal criteria in deciding the question which was before 
them. 

The result therefore is that the appeal is dismissed with 
costs. 

Leave to appeal is refused. 

KC. _—_ Appeal dismissed. 


Z amindar 
of Seitur 
v. 
Dorai 
Venkata- 
taja. 


Rama- 
krishnayya 
v 


Sreeramuln. 
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` IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
GENTLE. 


Kuncha Ramakrishnayya .. Appellant* (1st Plaintif) 
v. 
Kondamudi Sreeramulu and 
another .. Respondents (Defendant and 
2nd Plaintif). 


Specific performance—Coniract to sell—Failure of vendee to pay —A term 
lease by vendor to raise money for filing suit for specific perjormance—If 
itself a bar to swit—Resdiness of vendor to perform—Meaning of—Alter- 
native claim for damages—If sustainable. 

A agreed to sell a piece of land to B for Rs. 9,000. He received Rs. 100 
by way of advance and it was agreed that the balance should be paid within 
one month and the transaction completed. As the sale-deed was largely for 
discharge of debts of A, it was agreed that the balance remaining after pay- 
ment of debts should be paid to the veador before the Sub-Registrar at the 
time of registration. As a lease of the properties was then outstanding, the 
contract provided that possession should be delivered to the vendee only after 
the expiration of that lease. As for nearly a year, the sale-deed was not 
executed, 4 arranged to file a suit for specific performance and for that 
purpose raised Rs. 1,010 by a munigutia lease under which the transferee 
was to be in possession for twelve years to get the advance of Rs. 1,000 
liquidated. B pleaded that by virtue of this munigutta lease, A had disabled 
himself from carrying out the contract and that therefore the suit must fail, 
A therefore got a release from the lessee giving up his rights under it but as 
the tenants on the land had raised crops on it, it was provided in the release 
deed that they should be allowed to harvest the crops during that season. A 
also claimed damages and B pleaded that if 4 had disentitled himself to 
claim specific performance by his own conduct, the claim for damages also 
cannot be sustained under S. 19 of Specific Relief Act and Ardeshir H. Mama 
x. Flora Sassoon, (1928) 55 M.L.J. 523: L.R. 55 I.A, 360: I.L.R. 52 Bom. 597 
(P.C). 

Held, as regards the claim to damages that there is a distinction between 
a claim to damages on the footing that the contract had been broken by the 
defendant and the breach had been accepted by the plaintif and aclaim to 
damages as merely an alternative to a claim for specific performance as in 
this case. In such a case the claim to damages is not sustainable as an inde- 
pendent claim. 

Ardeshir H. Mama v. Flora Sassoon, (1928) 55 M.L.J. 523: L.R. 55 LA 
360: I.L.R. 52 Bom. 597 (P.C.), followed. 


As for the other ground of unreadiness and incapacity to perform his 
part of contract, 

Held, that the execution of munigutia lease cannot of itself be held to 
show that 4 was not ready and willing to perform the contract. If Æ entered 
into the transaction of musigutia lease showing an intention to abandon the 





* Appeal No. 178 of 1935, 25th January, 1939, 
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contract or treat it as et an end, it may be he is not entitled to specific per- 
formance. But otherwise the question willbe one of fact whether by such 
transaction he has incapacitated or disabled himself and therefore evidence 
must be taken to decide the question. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tenali in Original Suit No. 51 of 1932. 

V. Subramaniam for Appellant. 

V. Govindarajachari for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J—This appeal arises out of a suit for 
specific performance, instituted by a vendor and his son. The 
son who is the second plaintiff may be ignored for the purpose 
of this appeal and the vendor referred to as the plaintiff. The 
contract, evidenced by Ex. I, was entered into on 26th January, 
1930. The plaintiff thereby agreed to sell 7 acres 74 cents of 
land to the defendant for a sum of about Rs.9,000. He received 
Rs. 100 by way of advance and it was agreed that the balance 
should be paid within one month and the transaction completed. 
As the sale-price was mainly intended to be utilised by the 
vendor in discharge of his debts, it was agreed that such balance 
as might remain after the debts had been discharged should be 
paid before the Sub-Registrar at the time of the registration of 
the sale-deed. As a lease of the land was then outstanding, 
Ex. I finally provided that possession should be delivered to the 
vendee on the expiry of the term of that lease. For-almost a 
year after the date of Ex. I, the sale was not completed, and in 
January, 1931, notices (Exs. A and B) passed between the 
parties wherein each accused the other of default in carrying 
out the contract. The defendant also alleged in his reply 
(Ex. B) that the plaintiff had consented to give up the contract 
byt was now trying to revive his claim under it. 

This suit was instituted on 26th August, 1932, after a 
preliminary attempt by the plaintiff to sue in forma pauperis 
had failed. As usual, the plaint alleged that the plaintiff was 
ready and willing to perform his part of the contract. The 
defendant raised anumber of defences; of which it is sufficient 
at this siage to refer to one founded upon Ex. II. Thisisa 
document executed by the plaintiff on 4th August, 1932, in 
favour of his son-in-law, for the purpose of raising a sum of 
Rs. 1,000 stated to be required to enable the plaintiff to file 
a suit for specific performance in respect of the suit contract. 


Rama- 
krishnayya 


v. 
Sreeramulu. 


Varada- 
chariar, J. 
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The document is described as a munigutia lease under which 
the transferee was to remain in possession of the suit property 
for a petiod of twelve years from fasli 1342 to the end of 
fasli 1353 and thereby get his advance of Rs. 1,000 liquidated. 
The defendant contended that by the execution of this docu- 
ment in respect of the suit property, the plaintiff had disabled 
himself from carrying out his part of the contract and that the 
suit should accordingly be dismissed. By way of rejoinder, the 
plaintiff alleged that Ex. II had been executed on the under- 
standing that the transferee under Ex. II should give up 
possession whenever the plaintiff so required with a view to 
enable him to deliver possession to the defendant. Before the 
suit came on for final disposal, the plaintiff had also obtained 
from the transferee under Ex. II a deed of release, marked 
Ex. C in the case, on the 14th August, 1933. This recited the 
prior agreement between the parties and stated that the executant 
had thereby given up his rights under Ex. II and shall thereafter 
have nothing to do with the land. It, however, contained a 
clause at the end that as certain cultivators had then raised 
crops on the land, they should be allowed to harvest those crops 
at the harvest season. With reference to this contention and 
the allegations bearing thereon on both sides, the lower Court 
framed the third issue, namely, whether the plaintiff disabled 
himself by the date of suit from performing his part of the 
contract. 


During the pendency of the suit, the plaintiff amended the 
plaint by including an alternative claim for damages. In answer 
to this claim, it was contended on behalf of the defendant that if 
the plaintiff had disentitled himself to claim specific performance 
by his own conduct, the claim for damages could not be sustained 
under S. 19 of the Specific Relief Act, in view of the decisionbf 
the Judicial Committeein Ardeshir H. Mama v. Flora Sassoon}. 
It was also contended that the claim for damages, if regarded 
as an independent claim, was barred by limitation, as more than 
three years had elapsed from the date of the breach of contract, 
before the amendment was made. These questions relating to 
the claim for damages form the subject-matter of issues 9 and 
10. The eighth issue is substantially the same as the third issue 
for our present purpose. 





1. (1928) 55 M.L.J. 523: L.R.55 L.A. 360: I L.R. 52 Bom. 597 (P,C.). 
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The lower Court dealt with issues 3, 8, 9 and 10 as 
preliminary issues, after marking Exs. A, B and C and Exs. I 
and II. It was of opinion that the decision in Ardeshir H. 
Mama v. Flora Sassoonl, disentitled the plaintiff to claim 
specific performance after he had executed Ex. II. 
It also followed on that view that the claim for damages was 
unsustainable. The learned Subordinate Judge further held 
that the claim for damages was barred by limitation. He 
accordingly dismissed the suit. Hence this appeal by the 
plaintiff. 


The claim for damages may be briefly dealt with. In 
Ardeshir H. Mama v. Flora Sassoon, their Lordships of the 
Judicial Committee have emphasised the distinction between a 
claim for damages on the footing that the contract had been 
broken by the defendant and that the breach had been accepted 
by the plaintiff and a claim for damages as merely an alter- 
native to a claim for specific performance. They have pointed 
-out that in the latter case plaintiff affirms the existence of the 
contract even at the date of the suit and it will not be open to 
him in such a case to fall back upon what they refer to as the 
common law claim for damages on the footing of a breach of 
contract already committed by the defendant. In the present 
case, the plaintiff clearly elected to treat the contract as in force 
notwithstanding the defendant’s default and the lower Court 
-was accordingly right in holding that the plaintiffs claim for 
damages was not sustainable as an independent claim. The 
same decision is also authority for holding that the award of 
damages under S. 19 of the Specific Relief Act cannot be 
claimed by a plaintiff who by his own conduct has disentitled 
himself to claim specific performance. In this view, it is 
unnecessary to deal with the question of limitation, because if 
the claim for damages has to be considered only under S. 19 
of the Specific Relief Act, no bar of limitation will arise in the 
case, as a suit for specific performance had been instituted in 
time. The only question therefore for decision in the appeal is 
that raised by the third issue in the case, namely, whether the 
plaintiff has disabled himself from performing his part of the 
«contract. 





1. (1928) 55 M.L.J 523:LR 55 IA. 360: LL.R. 52 Bom. 597 (P.C.). 
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We are unable to concur in the decision of the lower Court 
on the third issue. It is true that in a suit for specific perform- 
ance, the plaintiff must always be ready and willing to carry 
out his part of the contract. We do not think that the execu- 
tion of Ex. II can of itself be held to show that the plaintiff 
was not ready and willing. A transaction whereby a vendor 
disposes of the subject-matter of the contract in violation of 
the contract has a two-fold significance: (1) as showing an 
intention on his part to treat the contract as at an end or to 
abandon the contract and (2) as bearing on the question of his 
capacity to perform the contract. Where subsequently to the 
contract the vendor sells away the subject-matter of the 
contract to a third party, the Court will be justified in drawing 
both the inferences above indicated, namely, that he had thereby 
shown his intention to abandon the contract so far as specific 
performance thereof was concerned and also disabled himself 
from performing the contract in the sense of conveying the 
property to the original vendee. As explained in Hipgrave v. 
Case! and in Ardeshir H. Mama v. Flora Sassoon?, such a dis- 
position of the property by the vendor might not disentitle 
him to claim damages as on a breach of contract, if prior 
to such disposition the vendee had broken his contract; 
because it is recognised that on repudiation by the vendee, the 
vendor is entitled to treat the contract as at an end without 
foregoing his right to claim damages. Where, however, the 
subsequent transaction entered into by him is not in the nature of 
a sale of the subject-matter of the contract and there is nothing 
to show that he intended to abandon the contract or to treat it 
as at an end, the question whether by such transaction he has 
incapacitated or disabled himself from performing his part of the 
contract will be a question of fact, to be determined in the light 
of several considerations. To take an extreme case, a vendor 
may, pending a suit for specific performance, be obliged to 
lease the property, say, for a year. It seems to us it will be too- 
much to conclude from this that the vendor has either shown 
an intention to abandon the contract or disabled himself from 
performing the contract. We can see no justification for hold- 
ing that a vendor in that position must keep the property waste 
or cultivate it himself and lease it even for a short term only at 





1. (1885) 28 Ch. D. 356. 
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his peril. If on the other hand the term of the lease or the 
nature of the transaction was such that it would be impossible 
for the vendor to be able to carry out his obligations even when 
the time arrived for his delivering possession to the vendee when 
he succeeded in his suit for specific performance, it might well 
be treated as a case where the vendor had disabled himself 
from carrying out his part of the contract. It does not 
seem to us right in all cases to take the state of things as on 
the date of the institution of the suit as conclusive proof that 
the vendor has incapacitated himself. 


In the present case, Ex. II is no doubt for a term of 12 
years. If, for instance, the allegation were true, that even 
when Ex. [I was executed it was the understanding between 
the parties to Ex. II that the transferee should put the vendor 
back in possession whenever he wanted to enable him to deliver 
possession to the vendee, it would be difficult to say that the 
vendor by the mere execution of Ex. II had disabled himself 
from carrying out his, contract with the vendee. Again, if as 
appears from Ex. C, the vendor has obtained a release from 
the transferee under Ex. II in sufficient time to enable him 
to put the vendee in possession the moment his obligation 
to deliver possession arises, it does not seem to us right 
to hold that the vendor has disabled himself either. No 
evidence having been recorded, we cannot say whether Ex. C 
has really put the vendor in a position to carry out his obliga- 
tion under the contract of sale. It must be remembered in 
this connection, that under the Transfer of Property Act as 
also under the general law as stated in the passages quoted by 
the learned Subordinate Judge from Halsbury’s Laws of 
England, the vendor’s obligation to deliver possession arises 
only when the purchase money is paid by the vendee and the 
document of sale is executed by the vendor. It is with refer- 
ence to these considerations that the question of the vendor’s 
ability to carry out the several obligations imposed upon him 
by law as vendor must be determined. Where, for instance, he 
bas made it impossible for himself even to convey the property 
with good title, the position might be different. But where the 
alleged incapacity related only to one or another of the several 
obligations of the vendor under the contract, it will bea 
question to be determined in each case whether or not the 


vendor is in a position to perform that particular obligation at 
56 
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the time when under the law he is bound to perform it. Dealing 
with the case in the light of these considerations, we cannot 
uphold the finding recorded by the lower Court on the third 
issue, merely on the information furnished by the documents 
Exs. II and C. When the case goes back to be dealt with on the 
merits, it will be for the Court to determine in the light of the 
materials that may be placed before it, whether in respect of the 
several obligations which the vendor has to fulfil, he is or is not 
in a position to carry out the same in due time. We will only 
add that the mere provision in Ex. C that the cultivators who 
had then raised crops on the land should be permitted to harvest 
those crops cannot be treated as disabling the vendor from 
delivering possession to the vendee in due course, because till 
the execution of the sale deed, the vendee will not in law be 
entitled to the rents and profits accruing on the land and 
whoever has raised the crops will be entitled to harvest them 
independently of the question of transfer of possession by the 
vendor to the vendee. 


It seems to us necessary in this connection to say a word 
about a passage quoted by the learned Subordinate Judge from 
Asburner’s Principles of Equity (at page 398 of the 2nd edition). 
It is there observed that 

“If A agrees to convey land to Bata future date and before that date 
conveys the land toa third person, 4 commits an anticipatory breach of his 
agreement; B can repudiate it It is immaterial that 4 might, by repurchasing 
the land before the date fixed, recapacitate himself to perform his contract 
with B.” 


The learned Judge treats this dictum as conclusive against 
the plaintiff in this case. This does not seem to us to be a cor- 
rect application of the passage quoted. In the context in which 
it occurs, the passage relates to the right of the other party to 
the contract to treat an anticipatory breach as putting an end to 
the contract; and all that the passage lays down is that in the 
event of an anticipatory breach by one party, the other party 
cannot be prevented from treating the contract as at an end 
merely on the ground of the possibility that the party who has 
broken the contract by selling away the subject-matter of the 
contract may subsequently re-acquire it. As we have already 
pointed out, there is a substantial difference between the effect 
oi a sale and the effect of other kinds of disposition, for the 
purposes of the decision of the question now before us. 
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That the plaintif had no intention of breaking or abandon- 
ing the suit contract when he entered into Ex. II is made clear 
by the fact that Ex. II specifically recites his intention to sue 
for specific performance of the contract and purports to raise 
money for the expenses of the litigation. We do not suggest 
that if asa matter of law the execution of Ex. II would of 
itself have sufficed to deprive the plaintiff of his right to claim 
specific performance his intention can help him. But in so far 
as the authorities lay stress upon the readiness and willingness 
of the vendor to carry out his contract and upon the absence 
of any conduct indicating an intention to abandon or repudiate 
the contract, this circumstance is of importance. We may also 
add that the fact that the plaintiff was probably led into execu- 
ting Ex. II by the observations made by the Court when dismiss- 
ing his petition to sue in forma pauperis is also not without 
significance in this connection. The order of the Court seemed 
to imply that it was open to the plaintiff to raise money on the 
security of the suit property itself. We are doubtful if that 
was a correct view; but whether correct or not, there can be 
little doubt that it must have led the plaintiff to enter into this 
transaction, to raise money for the expenses of the litigation. 


It is thus clear that there has been no repudiation or aban- 
donment of the contract by the plaintiff nor any breach nor any 
circumstance which must necessarily be held to have incapacitat- 
ed him from performing his obligations under the contract. 
The decree of the lower Court is accordingly set aside and the 
case remanded for trial of all the issues (except 9 and 10) on 
the merits. The third issue must be dealt with as a question of 
fact, in light of the observations already made. We have dealt 
with the case only on the materials placed before the lower 
Court at the hearing of the suit. The parties will be at liberty 
to adduce evidence of all other relevant facts, when the case 
comes to be dealt with by the lower Court after remand. 


The appellant will be entitled to the costs of this appeal 
from the first respondent. As the appeal has been filed in forma 
pauperis, there will be no direction either for payment of the 
court-fee payable on the memorandum of appeal or for its 
refund under S. 13 of the Court-Fees Act. 


S. V. V. —— Appeal allowed and 
case remanded, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE PANDRANG Row. 
Karuppiah Thevan and another .. Petitioners (Accused I 

i and 2) 
v. 
N. Krishna Pillai .. Respondent (Complain- 
ant). 
Madras Local Boards Act (XIV of 1920 as amended), S. 227 A—Members 


of Panchayat Board—Snatching away minutes book at meeting—Prosecution 
for offence—Sanction of local Government—Whether necessary. 


Where the accused, who were members of a Panchayat Board, were 
charged with the offence of having snatched away the minutes book from 
the member who was presiding at the meeting of the Board apparently with a 
view to prevent him from making an entry therein, and the complaint 
referred to the official character of the various acts.and occurrences that 
took place leading to the occurrence, 

Held, that the acts constituting the offence were done by the members. 
acting in their official capacity and that the Magistrate could not take cognix- 
ance of the offence in the absence of sanction of the prosecution by the 
Government. 

Satyanarayana v. Venkanna, (1935) M.W.N. 1033, referred to. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Stationary Second Class Magistrate, Uthamapalayam, 


dated 15th September, 1938, in C.C. No. 441 of 1938. 

V.T. Rangaswamy <Atyangar and V. S. Ramaswamy 
-diyar for Petitioners. 

N. Somasundaram for Respondent. 

K. Venkataraghavachari for The Public Prosecutor (V. L. 
Ethiray) for the Crown. 

The Court made the following 

Orper.—The offence alleged in this case is similar to the 
one that was the subject-matter of Crl. R.C. No. 389 of 1935, 
disposed of by K.S. Menon, J., namely, Satyanarayana v. 
Venkannal, the offence being the snatching away of the minutes 
book by a member ofa Panchayat Board from the member who 
was presiding at the meeting apparently with a view to prevent 
him from making an entry therein which was objected to. Both 
the accused in the case are members and one is charged with 
having instigated the other to snatch away the minutes book. 





* Cri. R C. No. 744 of 1938. 5th January, 1939. 
Cri. R.P. No. 707 of 1938. 
1. (1935) M.W.N. 1033. 
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A reading of the complaint shows that from the beginning to 
the end reference is made to the official character of the 
various acts and occurrences that took place leading up to the 
snatching away of the minutes book. It may be that the 
snatching away of the minutes book is not a part of the official 
duties of a member of the Panchayat Board, but the question 
for decision is not whether the particular act alleged was within 
the jurisdiction or competence of the Board but whether the 
act was done while he purported to act in discharge of his 
duties and whether the act can be reasonably related to the 
official character of the person who did it as in this case. It 
must be deemed to be an act done when purporting to act in 
his official capacity as a member. Otherwise it would mean 
that only in the case of authorised acts, which of course cannot 
amount to an offence, the prosecution would require the sanction 
of the local Government, thus making the provision of law, 
S. 227-A of the Madras Local Boards Act, unnecessary. Where 
the act is one which is strictly within the limits of one’s official 
competence, no offence would be disclosed and it cannot there- 
fore call for the exercise of any power of sanction on the part 
of the Government for prosecution. Taking a reasonable view 
of the facts alleged in this case it appears to me that this is a 
case in which the Magistrate was not entitled to take cogniz- 
ance of the offence charged against the accused who are 
members of the Panchayat Board in the absence of any sanction 
of the prosecution by the Government. The proceedings before 
the Magistrate are therefore quashed. It will of course be open 
to the complainant in the case to obtain sanction of the Govern- 
ment and to file a fresh complaint if so advised. 

B.V.V. Proceedings quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justice BURN AND MR. Justicz STODART, 
Vadavalli Narasimha Rao and 





others .. Petitioners* (Accused) 
v. 
V. Ayyanna Rao .. Respondent (Complainant). 
Indian Penal Code (XLV of 1860), S. 430—Requirements for completion 
of offence. 


When the facts were clear that the accused did commit mischief by 
putting a bund across a channel which resulted in diminishing the supply of 
a eee 


*Crl. R. C No. 327 of 1938, 7th December, 1938, 
Cri. R. P. No. 312 of 1938, 


Karuppiah 
Thevan 


v. 
Krishna 
Pillai. 


Narasimha 
Rao 


Burn, J. 
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water which would otherwise have been available to the complainant for 
agricultural purposes, 

Held, that all the requirements of the offence under S. 430, Indian Penat 
Code, were present. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court torevise the judgment 
of the Court of the Sub-Divisional Magistrate of Ellore in 
Criminal Appeal No. 7 of 1938 preferred against the judgment 
of the Court of ihe Stationary Sub-Magistrate of Ellore in 
C. C. No. 751 of 1937. 


V. Suryanarayana for Petitioners. 
B. Jagannadha Das and M. Sriramamurthi for Respondent. 


K. Venkataraghavachars for The Public Prosecutor 
(V. L. Ethiray) on behalf of the Crown. 


The Court made the following 


ORDER. Burn, J—The petitioners were convicted by the 
Stationary Sub-Magistrate, Ellore, of an offence under S. 430, 
Indian Penal Code, and sentenced to pay a fine of Rs. 50 each. 
On appeal the Sub-Divisional Magistrate, Ellore, confirmed the 
conviction but reduced the fine to Rs. 25 each. This revision 
petition is preferred by the accused, who contend that the convic- 
tion under S. 430, Indian Penal Code, was wrong. 


The facis are simple. The accused hold lands under a tank 
which receives its supply from a channel called the Dendulur 
channel. The complainant in this case was the holder of land 
irrigated fiom another tank which also receives its supply from 
the same channel, but the supply channel to the accused’s tank 
takes off from the main channel at a point higher up than the 
supply channel of the complainant’s tank. Inthesecircumstances 
on the 2nd August, 1937, the accused put a bund across the 
main channel just below ihe point at which the supply channel 
to their tank takes off, and thereby diverted all the water 
flowing in the main channel to their tank, preventing any water 
from going down to the complainant’s tank. The bund was 
kept in position for at least a month and a half. There is 
evidence that the complainant’s paddy crop which had been 
transplanted by that time withered over an extent of 15 acres 
and the rest of the crop was slightly affected. The accused 
set up a mamool by which they were entitled to bund up the 
main channel whenever it was ‘necessary’ to take water to their 
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tank, or, in other words, whenever it pleased then to do so. The 
learned Sub-Magistrate found that by putting up this cross- 
bund the supply of water to the complainants tank was 
diminished and that the complainant had incurred a loss which 
was estimated at about 150 bags of paddy. He also held that 
the accused had not established their right to put up the cross- 
bund inthe main channel. The learned Sub-Divisional Magistrate 
confirmed these findings but considered that the extent of the 
damage to the complainant’s lands appeared to be exaggerated. 
On this ground he reduced the fines. 


It is urged for the accused that their act does not amount 
to an offence under S. 430, Indian Penal Code, because they 
used the water for agricultural purposes and there was no 
diminution of the supply available for agricultural purposes. 
Reliance is placed upon a judgment of mine in Crl. R. C. 
No. 568 of 1937 (not reported). In that case I held that the 
bunding up of the channel was on the findings an act of mischief 
because the utility of the channel as such was thereby destroyed. 
I have held that it was not on the findings possible to hold 
that an offence under S. 430, Indian Penal Code, had been 
committed, because the act of bunding upthechannel did not 
and could not cause any diminutionof the supply of water for 
agricultural purposes and the quantity of water available for 
agricultural purposes was unaffected. I therefore altered the 
conviction to one under S. 426. That decision, in my opinion, 
was wrong. It was not brought io my notice that a Full Bench 
of this Court so long ago as 1876 (Ramakrishna Chetti v. 
Palaniyandi Kudambar1) held that it is no part of the definition 
of the offence of causing a diminution of water-supply for 
agricultural purposes that the act of the accused should be an 
act of wanton waste. The principle upon which my judgment 
in the Revision Case referred to was based, was that unless 
water was wasted, the offence would not be one under S. 430. 
But in the light of the judgment in Ramakrishna Chetti v. 
Palaniyandi Kudambar), it is clear that that was wrong. It is 
sufficient for the purposes of S. 430 that the supply of water 
available for a particular person or class of persons should be 
diminished by the act of the accused. There is no doubt about 
the fact that the act of the accused in throwing a bund across 





1. (1876) ILL.R. 1 Mad. 262 (F.B.), 
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the main supply channel was an act of mischief, since that 
completely destroyed the channel, from the complainant’s point 
of view, rendering it useless as a supply channel. This has been 
held by myself in the case of Vadlapatla Nariah v. Chelsani 
Narasayyal and there are many other cases in which the same 
proposition has been stated. It is too obvious to need any 
authority. ; i 


The learned Counsel for the accused relies on the case of 
Vattu Karan3, in which it washeld that a diversion of the water 
of a channel not exclusively appropriated to the use of another 
did not constitute an offence under S. 430, Indian Penal Code. 
But that case is clearly distinguishable because it appears from 
the judgment that there was no evidence of loss having been 
sustained by the complainant nor was it the intent of the defen- 
dants to cause loss. A case tending in the opposite direction is 
reported on the same page of the 1st Vol. of Weir's Ruling 
p. 507, the case of Ayyanna Gowd. In that case the second class 
Magistrate convicted the accused under S. 430, Indian Penal 
Code, for opening without permission the sluice of a channel in 
order to take water to his field. The case was referred by the 
District Magistrate to the High Court on the ground that the 
accused had not effected any such change in the situation of the 
water as diminished its utility. He therefore requested the 
High Court to quash the conviction. The High Court after 
calling for a report on the point whether the accused was 
entitled to receive the water he took and whether in taking it 
he diminished the quantity of water to which another person 
was entitled, found that the accused was not entitled to the 
water he took and that his act in diverting it had lessened the 
quantity which the other ryots were entitled to receive for 
agricultural purposes. They therefore upheld the conviction 
under S. 430, Indian Penal Code. That was a much stronger 
case than the present one because the act of opening the sluice 
was not in itself an act of mischief. The utility of the sluice 
was not impaired in any way and the only ground upon which 
the act was held to be an act of mischief was that it reduced the 
quantity of water available for the other ryots. 


The water was used by the accused for agricultural 
purposes, but nevertheless the conviction under S. 430, Indian 





— 


1. (1933) M.W.N. 427. 2. (1881) 1 Weir 507. 
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Penal Code, was confirmed. A similar case—the case of Nalla 
Narayanaswami is reported on page 504 of the Ist Vol. of 
Weir’s Rulings. The appellant there placed a dam or obstruc- 
tion across an irrigation channel and thereby diverted the 
water passing along the channel into his own fields, whereby the 
supply of water -to the fields of others entitled thereto on a 
lower level was diminished. The appellate Court quashed the 
conviction on the strength of the decision reported in Vol. VII, 
M.H.C.R. Rulings p. xxxix. This Court held that that deci- 
sion had been over-ruled by the Full Bench in Ramakrishna 
Chetti v. Palaniyandi Kudambar1 and theacquittal was therefore 
set aside and the appellate Court directed to rehear theappeal 
with reference to the observations in Ramakrishna Chetti v. 
Palaniyandi Kudambar1 and in Criminal Revision Case No. 479 
-of 1884. The learned Counsel for the accused relies strongly upon 
the case reported on p. xv in M.H.C.R. Rulings, Vol. IV, under 
date 22nd October, 1868. In that case the accused had 
‘erected a dam across the bed of a river and the charge against 
them was that they knew that their act was likely to cause an 
inundation over the lands of the prosecutor’s village Poona- 
vayal. The prisoners admitted the erection of the dam but 
claimed to-do so as of right and by long custom. #t was found 
that this did not amount to an offence under S. 432, Indian 
Penal Code. This case clearly has no direct relevance to the 
present one. The learned Counsel relies upon the observations 
of the majority of the pourh on page xvii. Their Lordships 
there stated : 

“In the present case the act done was the erecting of a dam which 
certainly did not cause the destruction of any property, etc. It was the 
-alleged probable consequential damage to other property which was the 
cause of complaint and though that would authorise increased punishment 
under S. 432 it would not of itself constitute mischief.” 

On this ground the convictions were held to be illegal and 
were quashed. We think it is clear that that case has no 
bearing upon the present one; it was a case in which the com- 
plainant’s grievance was that his lands had been flooded by the 
putting up of a dam across the river. It has no bearing upon 
the question of deprivation of water by putting a bund across a 
supply channel. Learned counsel for the accused relies also 





1. (1876) LL.R. 1 Mad. 262 (F.B.). 
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upon the case of Kullappa Naicker v. Palaniammalı: That was. 
a case in which the accused cut open a bund and the complain- 
ant alleged that the supply of water to her fields had been 
thereby diminished. The findings, however, were that the 
accused had been in the habit of getting a permit to take water 
to his fields through a similar opening in the bund and that in 
the year in question he had applied to the village munsif for a 
permit and had cut the bund in anticipation of grant of the 
permit. On these facts the learned Judges held that the accused 
was justified in believing the village munsiff would grant him 
the permit as was done in the previous years. They therefore 
held that this act was done in the bona fide belief that he would 
obtain a permit. They also found (on p. 149) that 

“Assuming that the bund did not belong to the complainant, by, the mere 
diminution of water-supply, there has been no destruction or diminution in 
value or utility of the property on which the injurious act was committed by 
the accused.” 

The learned Judges then made a reference to the case 
reported in 4 M.H.C.R. Rulings, but the terms in which they 
refer to that case would seem to indicate—I say it with all 
respect—that the Judges had not the decision before them. 
They observe: 

“Tt was pointed out in 4 M.H.CR. Rulings xv that unless the 


property itself was injured, the mere putting up of adam ata particular 
place which resulted in depriving the complainant of the water-supply would 


not amount to mischief under S. 430.” 


As Ihave already noticed, the case in 4 M.H.CR. 
Rulings xv was a case not of depriving ihe complainant of 
water-supply but of flooding his lands by the unauthorised 
erection of a dam. 


The conviction in this case is well supported by the deci- 
sion in Chidambaram Pillai v. Muhammad Khan Sahib’. That 
was a case which is almost converse to the present case. The 
accused, it is stated in the headnote, entered on the lands of the 


“complainant and cut three bunds which had been erected in a 


channel which ran through the complainant’s land with the 
result that the water in that channel ran down another channel 
off the complainant’ s land and was utilised by the accused for 


` sale to ryots holding kads lower down. The conviction under 


1. (1919) 11 L.W, 148. ' F < 2. (1918) 34 M.L.J. 206. 


1] THE MADRAS LAW JOURNAL REPORTS. 451 


S. 430, Indian Penal Code, was conferred on the ground that the 
supply of water available for agricultural purposes of the 
complainant was diminished. Reference was made to the Full 
Bench decision in Ramakrishna Chetti v. Palaniyandi 
Kudambar1. 

It is not necessary in my opinion to refer to the other 
cases which have been quoted before us. The facts are clear 
that the accused did commit mischief by putting a bund across 
the channel. This resulted in diminishing the supply of water 
which would otherwise have been available to the complainant 
for agricultural purposes. All the requirements of the offence 
under S. 430, Indian Penal Code, are present. The convictions 
of the accused are correct and the fines cannot be said to be 
excessive. This petition is dismissed. 

Stodart, JI agree and have nothing to add. 

K.C. f — Petition dismissed. 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—SiR ALFRED Henry Lionet Leacu, Chief 
Justice, Mr. Justice Mapmavan Nair AND MR. Justice 
VARADACHARIAR. 


Gunda Subbayya .. Petittoner* 
v. 
The Commissioner of Income-tax, 
Madras .. Respondent. 


Inmcome-tax Act (XI of 1922), Ss. 13, 23 (3) and (4)—Assessee’s evidence 
not reliable—Whether Income-tax Officer cam make assessment to the best 
of his udgment—Procedure—Destrabshiy of Income-tax Officer disclosing to 
assessee and tndiccting in his order the materal on which he has made the 
assessment, 

Wherein a case falling under S. 23(3)of the Income-tax Act the assessee 
has failed to produce evidence on which the Income-tax Officer can make a 
proper assessment of the assessee’s Income, the income-tax Officer must him- 
self take steps to procure material for the purpose, if it is not already in his 
possession. He has power under S. 37 to call witnesses and he can make his 
own inquiries. When he has material on which he can assess, he must con- 
sider it and make an assessment to the best of his judgment. The only differ- 
ence between an assessment under sub-S. (3) of S. 23 in a case where 
there is evidence on which the Income-tax Officer can base a finding that the 
assessee’s books are unreliable and consequently neglects them and the 
——————— R aaa aaa E 
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assessee fails to produce other evidence, and an assessment under sub-S. (4) 
is that the Act contemplates a more summary method when the Income-tax 
Officer is acting under sub-S. (4) and this is by reason of the deliberate 
default of the assessee. 


Commissioner of Income-tax, Bihar and Orissa v. Maharajadhiras of 
Darbhanga, (1933) 64 M.L.J. 612: L.R. 60 L.A. 146: LL.R. 12 Pat. 318 (P.C), 
referred to. . 


There is nothing in the Act itself which requires the Income-tax Officer 
to disclose to the assessee the material on which he proposes to act or refer 
to it in his order but natural justice demands that he should draw the 
‘assessee’s attention to it before making the order. Information which the 
Income-tax Officer has received may not always be accurate and it is only 
fair when he proposes to act on material which he has obtained from an 
outside source, that he should give the assessee an opportunity of showing, 
if he can, that the Income-tax Officer has been misinformed, but the Income- 
tax Officer is obviously not bound to disclose the source of his information. 
S. 13 of the Act adds nothing to and takes nothing away from S. 23 (3). 

Case stated by the Commissioner of Income-tax, Madras, 


under S. 66 (3) of the Income-tax Act, 1922. 


S. Venkatesa Aiyangar and B. S. Ram Mohan for the 
Assessee, Petitioner. 


M. Patanjali Sastri for the Commissioner, Respondent. 
The judgment of the Court was delivered by 


The Chief Justice —In accordance with the direction of the 
Court given under S. 66 (3) of the Indian Income-tax Act the 
Commissioner of Income-tax has referred the following question 
for the Court’s decision: 

“When there is evidence on which the Income-tax Officer can base a 
finding that the assessee’s books are unreliable and consequently rejects them 
and the assessee fails to produce other evidence, can the Income-tax Officer 
assess under S. 23 (3) of the Act to the best of his judgment?” 

‘Phe words ‘to the best of his judgment’ are used only in sub- 
‘S. (4), which requires the Income-tax Officer to make the 
assessment to the best of his judgment when there has been a 
default of the nature contemplated by the sub-section. Sub- 
S. (3) directs the Income-tax Officer to make the assessment 
after hearing such evidence as the assessee may produce and 
such other evidence as the Income-tax Officer may require him 
to produce on specified points. No direction is given to the 
Income-tax Officer when assessing under sub-S. (3) and the 
assessee fails to produce evidence or produces evidence which 
the Income-tax Officer considers uureliable or incomplete. The 
question is whether in such a case the Income-tax Officer ishould 
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proceed to assess as he would do in a case falling under 
sub-S. (4). 


The provisions of the two sub-sections have been frequently 
debated in the Courts, but it is not necessary for the purpose of 
deciding the question referred to enter upon a discussion of the 
reported cases. When assessing under either of the two sub- 
sections the Income-tax Officer must have material on which to 
base his assessment. An order of assessment made under 
sub-S. (3) is appealable, whereas an order made under sub- 
S. (4) is not, but this does not mean that the Income-tax Officer 
can make an assessment under sub-S. (4)  capriciously. 
The assessment must be to the best of his judgment, and the 
word ‘judgment’ itself implies consideration of something. 
Here it must be the consideration of facts relating to the income 


of ihe assessee. And the same principle applies when the. 


Income-tax Officer is acting under sub-S. (3). Where in a 
case falling under that sub-section the assessee has failed to 
produce evidence on which the Income-tax Officer can make a 
proper assessment of the assessee’s income, the Income-tax 
Officer must himself take steps to procure material for the 
purpose if it is not already in his possession. He has power 
under S. 37 to call witnesses and he can make his own in- 
quiries. When he has material on which he can assess, he must 
consider it and make an assessment to the best of his judg- 
ment. I use the word ‘material’ advisedly because the 
Income-tax Officer is not confined to what would be evidence 
in a Court of law. The only difference between an assess- 
ment under sub-S. (3) in a case like the one mentioned in 
the reference and an assessment under sub-S. (4) is that the 
Act contemplates a more summary method when the Income- 
tax Officer, is acting under sub-S. (4) and this is by reason of 
the deliberate default of the assessee. 


The interpretation to be placed on sub-S. (3) is to be 
gathered from the judgment of the Privy Council in the case of 
Commissioner of Income-tax, Bihar and Orissa v. Maha- 
rajadhiraj of Darbhanga. In that case the assessee stated 
that he had an income of Rs. 4,364 from a certain source. The 
Income-tax Officer did not accept this figure, and passed an 
order assessing him on an income from this particular source 
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of Rs. 1,04,364. In due course the Commissioner of Income- 
tax referred the following question to the Patna High Court 
for its decision: 
“Whether the assessing officer was right in making an estimate of 
Ra. 1,04,364 under this head as he has done?” 
The High Court answered this question in ihe affirmative 
and Terrell, C.J., in the course of his judgment observed: 


_ “Learned counsel for the assessee has argued that the officer is not 
entitled to make a guess without evidence and I agree with that contention, 
but in this case the state of affairs in the previous years, coupled with the 
fact that the assessee hud a large mortgage loan business and must have 
enforced mortgages by sale on many occasions, afford ample material for the 
assessment made.” 


The other Judges concurred and the Privy Council also 
agreed: 


“Adding only that, if the assessee wished to displace the taxing officer's 
estimate, it was open to him to adduce evidence of all his purchase transac- 
tions during the year aod of the financial results thereof, which he apparently 
made no attempt to do.” 


The Income-tax Officer had assessed the assessee to the 
best of his judgment on the material before him and the 
material was sufficient for the purpose. 


There are two other questions which are bound up with 
the question under discussion, namely, whether the Income-tax 
Officer when making an assessment on material which he 
himself has gathered shall disclose it to the assessee before 
making his assessment and give him an opportunity to adduce 
material in rebuttal and whether the Income-tax Officer should 
in his order of assessment set out the facts which he has taken 
into consideration when estimating the assessee’s income forthe 
year. There is nothing in the Act itself which requires the 
Income-tax Officer to disclose to the assessee the material on 
which he proposes to act or to refer to it in his order but 
natural justice demands that he should draw the assessee’s 
attention to it before making the order. Information which 
the Income-tax Officer has received may not always be accurate 
and it is only fair when he proposes to act on material which 
he has obtained from an outside source that he should give the 
assessee an opportunity of showing, if he can, that the Income- 
tax Officer has been misinformed, but the Income-tax Officer is 
obviously not bound to disclose the source of his information. 

An order made by an Income-tax Officer under S. 23 (3) 
is appealable. : When considering whether an order is right, the 
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‘appellate authority must, of course, know on what it is based 
and if the basis of the order is not disclosed in the order itself, 
it means that the appellate authority will have to refer the 
matter back to the Income-tax Officer in order to find out what 
the position is. Moreover, this Court has often to consider an 
-order of an Income-tax Officer and it is convenient to this Couit 
to know from the order itself why it was passed. From every 
point of view it is desirable that the Income-tax Officer should 
‘indicate in his order the material on which he has made his 
assessment, but I realize that he cannot be compelled to do so. 


In the reference made by the Commissioner of Income-tax 
and also in the course of the arguments, mention has been made 
of S. 13. The Commissioner of Income-tax suggests that 
S. 13 can be read in conjunction with S. 23 (3) and that the 
effect of so doing is to bring sub-S. (3) of S. 23 in line with 
sub-S. (4). In Ganga Ram-Balmokand v. Commissioner of 
Income-tax, Punjabi, the Lahore High Court appears to have 
read the section in this way and the Rangoon High Court appears 
tohave done the same in Chan Low Chwan v. Commissioner 
-of Income-tax®, I find myself unable to take the same view. 
S. 13 reads as follows: 

“Income, profits and gains shall be computed, for the purposes of Ss. 10, 
ll and 12 in accordance with the method of accounting regularly employed 
“by the assessee: 

Provided that, if no method of accounting has been regularly employed, 
or if the method employed is such that, in the opinion of the Income-tax 
Officer, the income, profits and gains cannot properly be deduced therefrom, 
then the computation shall be made upon such basis and in such manner as 
the Income-tax Officer may determine ” 

It seems to me that all the section really says is that, if the 
method of accounting employed by the assessee is a method 
which does not properly disclose the income, profits and gains 
of the assessee, the Income-tax Officer can adopt his own 
method. But in doing so he must have reference to the 
accounts before him as S. 13 does not contemplate the rejection 
of the accounts. S.13 adds nothing to and takes nothing away 
from S. 23 (3). 

The reference will be answered in the sense I have 


indicated and the Income-tax authorities will carry out the 
assessment in the light of the observations made in this judg- 
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ment. We consider that this is a case in which there should be 

no order as to costs but we direct, that the deposit made by the 
assessee be returned to him. 

Reference answered in the afirmative. 

K.C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice VARADACHARIAR AND MrR 
JUSTICE ABDUR RAHMAN. 





Surathu Sitharatnamma .. Appellani* (Defendant) 
VU. . 
Pillarisetti Seshamma and another .. Respondents (Plain-. 
tiffs). 


Hindu Law—Moainienance—Husband dying leaving a will—Will providing 
for a particular rate of maintenance—Cowrt, if can interfere with such pro- 
vision as inadeguate— Widow living apart for no justifiable cause—No- 
improper reason for her living apari—If she forfeits ker right io future 
maintenance—Matntenance, if can be enforced against a legatee from her 
husband. 

Where a person dies leaving behind a widow and a daughter and a will 
under which he has made some provision for the maintenance of the wife 
and the daughter, the Court’s power to fix a reasonable maintenance is not 
taken away. The provision in the will can only be taken as a suggestion 
made by the husband as to what would be a reasonable provision for main- 
tenance. Where therefore the Court finds that a provision in the will is 
inadequate, it is within the power of the Court to substitute a more reason— 
able provision. 


Opinion of Cox, J., in Promotha Nath Roy v. Nagendrabala Chaudhrant,. 
(1908) 12 C.W.N. 808, approved. 

The question whether a wife who, during her husband’s lifetime, had 
lived apart from him without justifiable cause but for no improper purpose,. 
forfeits her right to future maintenance for all time or is merely prevented 
from claiming separate maintenance during the time that she is living apart 
and if that claim can be enforced against a legatee from the husband left 
open. 

Surampalli Bangaramma v. Surampalk Bramkasee, (1908) 18 M.L.J. 254:- 
LL.R. 31 Mad. 338, approved. 

Bommadevara Naganna Nayudu Bahadur v. Bommadevara Rajya 
Lakshmidevi Amma, (1928) 55 M.L. J. 242 (P.C.), distinguished as a case of 
arrears of maimtenance. 

Sankaramurthi v. Subbamma, A.I.R. 1938 Mad. 914, distinguished as a. 
claim by a daughter-in-law froma a legatee of father-in-law’s self-acquired. 
properties. , 

Appeals against the deeree of the Court of the Subordinate 
Judge (Additional) of Masulipatam dated 9th December, 1935,. 
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and made in O.S. No. 48 of 1935 (O.S. No. 33 of 1934 on the 
file of the District Court of Kistna). 

G. Lakshmanna and P. S. Ramachandra Atyar for Respon- 
dents in A.S. No. 151 of 1936 and for Appellants in A.S. 
No. 249 of 1936. 

P. V. Rajamannar and K. Subba Rao for Appellants in A. 
S. No. 151 of 1936 and Respondents in A. S. No. 249 of 1936. 

The judgment of the Court was delivered by 


Varadachariar, J-—These appeals arise out of the same 
suit which related to the estate of one Pillarisetti Butchi 
Venkatarao Naidu who died at Masulipatam on 17th November, 
1932. The first plaintiff is the junior wife of the deceased and 
the second plaintiff is her minor daughter. The defendant is 
the daughter of the deceased by his predeceased senior wife. 
The main prayer in the plaint was for recovery of possession 
by the plaintiffs, on the footing that the deceased died intestate. 
As the defendant was setting up a will alleged to have been 
executed by the deceased on 10th May, 1932, there were alter- 
native prayers for maintenance, for the marriage expenses of the 
second plaintiff, etc. The defendant set up Ex. I as the will left 
by the deceased. The plaintiff denied its genuineness and 
contended that even if it had been executed by the deceased, it 
must have been got from him at a time when he was not of a 
sound disposing state of mind and as aresult of undue and over- 
powering influence exercised by the defendant and those interested 
in her. The defendant denied these allegations. The will Ex. I 
contains certain provisions as regards the maintenance to be paid 
to the plaintiffs and the money to be paid for the marriage 
expenses of the second plaintiff. The*plaintiffs contended that 
even if the will was true and otherwise valid, these provisions 
as regards the maintenance, marriage expenses, etc., could not 
affect their right to a reasonable provision for the same under 
Hindu law. s 

The learned Subordinate Judge held that Ex. I was duly 
executed by the deceased in a sound disposing state of mind and 
was not brought about by any undue inflùence. He accordingly 
dismissed the suit so far as it claimed possession of the estate. 
He was however of opinion that the provisions in Ex. I as 
regards maintenance and marriage expenses to be paid to the 
plaintiffs were inadequate and unsubstantial and were not 
binding-upon the plaintiffs. He was also of opinion that the 
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security for the same provided by the will was of very little 
value. He accordingly enhanced the amounts payable to the 
plaintiffs under these heads and made better provision for 
securing their payment. The plaintiffs have preferred A. S. 
No. 249 of 1936 against this decree and the defendant has 
preferred A. S. No. 151 of 1936. 

So far as‘the claim for recovery of possession of the estate 
on the footing of intestacy is concerned, we see no reason to 
differ from the conclusion of the learned Subordinate Judge. 
Ex. I purports to have been executed on the 10th of May, 1932, 
that is, nearly six months before the death of the deceased. It 
was deposited with the District Registrar of Vizagapatam on the 
16th of June, as the deceased happened to go to Vizagapatam 
and stay there for nearly a month for medical treatment. 
D. W. 2 who was admittedly the doctor who was treating the 
deceased at Masulipatam speaks to the physical and mental 
capacity of the deceased in May, 1932. A point has been made 
that this witness has not been asked to attest the will; but the 
very fact that the deceased preferred to deposit the will rather 
than register it shows that for some reason, the deceased did 
not wish the contents of the will to become known to a large 
circle of people. The evidence of P. W. 3, the doctor who 
examined the deceased at Vizagapatam does not suggest that 
the deceased was not capable of executing a will on the 10th of 
May. He was only asked whether the deceased was capable of 
engaging his mind in elaborate intellectual work requiring 
sustained and serious attention and clear memory and he said 
<0"; 

In view of the strained relations that had long subsisted 
between the first plaintiff and the deceased, as shown by the 
evidence in the case, the deceased practically cut off the plaintiffs 
with a small provision in their favour and gave his property to 
his first wife’s daughter, the defendant. There is nothing very 
elaborate in the scheme of the will to support any argument 
that it was too serious a strain on the mental capacity of the 
deceased to undertake at the time. On the other hand, the post- 
cards Exs. XVIII series and XXI series written by the deceased 
to D. W. 4 during the months of May and June, 1932, clearly 
show that he was equal to the ordinary daily work and to 
writing letters, etc. Direct evidence in support of the will has 
been given by the writer D. W. 5 and the attestors D. Ws. 4, 


x 
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6 and 8. Nothing has been elicited in their cross-examination 
to lead us to think that they are not witnesses of truth. The 
fact that D. Ws. 4, 5 and 6 are connected with the Salt Factory 
in which the deceased was a sharer is not by any means an 
argument against the probability of their taking part in a 
genuine will executed by the deceased. D. W. 5 is admittedly 
the writer of two other documents Exs. VI and XIX, executed 
by the deceased sometime before and sometime after the will. 


The main attempt of the learned Counsel for the plaintiffs 


has been to show that D. W. 4 was in a kind of conspiracy. 


with the defendant to bring about this will, because he expected 
to derive some substantial advantage for himself under the will. 
The advantage to the witness suggested by the learned Counsel 
is that the will recognised a joint interest of the deceased in 
about 100 acres of lands which the deceased and his partner 
P. W. 5 had obtained on dharkast near the Salt Factory. This 
suggestion is wholly unfounded. It is clear from Ex. A that 
the dharkhast grant had in fact been obtained for the benefit 
of the three partners, though as the original application had 
been signed only by the deceased and P. W. 5, the dharkhast 
grant had in the first instance been made in favour of the two 
applicants only. P. W. 5 who has now been examined on the 
plaintiffs’ side has not stated anything to throw discredit on 
Ex. A. Once this suggestion of D W. 4 having a personal 
interest in bringing about the will Ex. I, is put aside, there is no 
reason whatever to discredit his evidence or to discredit the 
evidence of the other attestors who are sought to be discredited 
only on the ground that they were persons interestedin D. W. 4. 
D. W. 8 had nothing to do with the Salt Factory and he is 
admittedly a resident of Masulipatam. No doubt, it does not 
clearly appear from his evidence why the deceased should have 
thought of sending for him to be an attestor; but beyond 
suggestions in his cross-examination about his son and the son 
of D. W. 4 being legal practitioners working together and of 
some marriage connection through a brother of the witness, 
nothing has been shown to support the contention that D. W. 8 
is in any way interested in supporting the defendant. In the 
view that we have expressed above that D. W. 4 had nothing to 
gain personally from the will, any remote connection between 
D. W. 8 and D. W. 4 is no ground for discrediting the evidence 
of D. W. 8 so far as this case is concerned. 


Varada- 
chariar, J. 
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Some point was made of the fact that the draft from which 
the deceased is said to have dictated the will is not now forth- 
coming. In the circumstances of the case, there seems to us 
very little force in this contention. The deceased himself had’ 
deposited the will before the District Registrar and he lived for 
several months thereafter. It is hardly likely that he would 
have thought it necessary to preserve the draft. D. W. 3, the 
husband of the defendant, appears to have been reading in 
Madras till March, 1932, and he went over to his father-in- 
law’s place only in April. It is therefore nothing strange if he. 
is unable to say when or how the draft was got prepared. 

It was next contended that the will could not have been 
the handiwork of the deceased because there are mis-statements 
in the will with reference to the interest which the testator bad 
in certain properties which are referred to in paragraph 4 of 
the will as having been sold away by the testator. As regards 
the first item, we do not think the argument of mis-statement is 
well founded. The reference to this item seems to have been 
inserted after the body of the will had been written and without. 
due regard to the way in which the inserted sentence read on. 
with the pre-existing sentence. There is no doubt a mistake 
as regards the quantum of the share which the deceased had in 
what is spoken of as the bungalow site. But the bungalow site 
had in fact been sold away already about two years before the 
date of the will and the purchase of a third share therein which. 
is said to have been lost sight of, being nearly ten years before 
the will, we do not feel justified in making much of this mistake. 
in whatever way it might have arisen. 


It was at one stage suggested that even the deposit with 
the District Registrar could not have been made by the deceased 
as he was hardly in a position to go to that office even in a car. 
We do not think the evidence on record warrants that view of 
the condition of the testator. All that P. W. 3 says is that if 
he had been asked to advise on the matter, he would have 
advised the testator not to go. But the other evidence in the 
case shows that in spite of his illness, the testator did move 
about occasionally. There is the admitted fact that in the end 
of May, 1932, he went all the way from Masulipatam to 
Vizagapatam halting at Anakapallion the way where his brother 
was living and that at the end of June, he returned from 
Vizagapatam to Masulipatam. This could not and did not 
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seriously endanger his life because he died only five months 
later. It also appears from Ex. XXI that about the 7th of 
May, 1932, the testator was in a position to go to the Salt 
Factory at Pandraka nearly 15 miles from Masulipatam and 
this is also spoken to in the oral evidence. We see no justifica- 
tion whatever for the attempt to discredit the truth of the story 
of the deposit of the will by the testator. 


Some point has been made of the fact that P. W. 5, the 
other partner, has not been asked to attest the will and also of 
the statement of P. W. 3 that he was not informed by the 
testator that he had executed a will. We do not feel disposed 
to attach much importance to such negative circumstances 
in the face of the positive evidence in the case in favour 
of the will. Ex. II about whose genuineness there can be 
no doubt expressly refers to the will as early as on 29th 
October, 1932, that is, nearly 3 weeks before the testator’s 
death and the joint statement Ex. 17 (b) which accompanied 
Ex. II and has been signed by P. W. 5 and D. W. 4 shows that 
P. W. 5 must even then have become aware of the decision of 
‘the deceased that his share in the Salt Factory should go to the 
defendant. D. W. 4 has taken a more prominent part in the 
transaction because, as the letters exhibited in the case show, he 
seems to have been on terms of greater intimacy with the 
‘deceased than P. W. 5. No ‘serious attempt has been made to 
‘challenge the genuineness of the signatures in the several pages 
of the will. Though a plea of absence of a sound disposing 
‘state of mind and alsoa plea of undue influence were raised in 
the plaint, there is nothing in the evidence to support these 
pleas. The witnesses who speak to the execution of the will 
were not even cross-examined as to the condition of the deceased 
at the time, though in the chief examination, every one of them 
deposed that the testator was then in a sound disposing state of 
mind. The question of undue influence has been found against 
‘by the lower Court and that finding has not been challenged 
‘before us. In view of the truth of the recitals in the will as to 
the unfriendly relations between the deceased and the first 
plaintiff during a period of about nine years before the death 
of deceased, it cannot even be said that there is any force in 
the argument that the terms of the will are unnatural or such 
as to rouse suspicion. 
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It only remains to deal with the alternative claimi to 
maintenance and other payments. The defendant in her appeal 
has contended that the lower Court has fixed the maintenance 
too high.- A question has also been raised in support of her 
appeal that, in the circumstances, the Court has no power to 
interfere with the provision made by the deceased in the will. 
The plaintiffs on the other hand have, in their appeal, claimed 
that a more liberal provision should be made for their mainten- 
ance and for the expenses of the second plaintiff’s marriage. 
Having given to the contentions of both sides our best considera- 
tion, we see no reason to interfere with the rates fixed by the 
lower Court. - A 

On the question of law raised by Mr. Subba Rao on behalf 
of the defendant, he drew our attention to the conflicting 
observations of the two learned Judges of tbe Calcutta High 
Court who took part in Promotha Nath Roy v. Nagendrabala 
Chaudhrant}. It happened in that case that both the learned 
Judges agreed as to.the propriety of the provision that has 
actually been made in the will. The observations on the general 
question were therefore obiter. It has not been disputed before 
us that if the husband had bequeathed his property ignoring the 
wife’s claim to maintenance, such giving away will not affect 
the widow’s claim to maintenance. If this is the true legal. 
position, it appears to us that there ismore to be said in favour 
of the view taken by Cox, J., in Promotha Nath Roy v. 
Nagendrabala Chaudhrani!, that any provision made by the 
husband in his will as regards the wife’s maintenance cannot be 


‘regarded as taking the matter out of the Court’s power to fix a 


reasonable maintenance but can only be taken as a suggestion 


„made by the husband as to what would bea reasonable provision 


for maintenance. Mr. Subba Rao conceded that if the provision 
in the will was so unsubstantial as practically to makeit illusory, 
the Court might regard it as a fraudulent exercise of the 
husband’s power, if any, in the matter. Without using such 
strong language, the learned Subordinate Judge has, in this 
case, held that the security provided in the will for the payment 
of maintenance to the plaintiffs is of very-little value. 

It is no doubt true that for many -years before the testator’s 
death, the husband and the wife had been living apart; but 


there are conflicting versions as to the reason for the same. 


4 
— 





1. (1908) 12 C.W.N. 808. ` 
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Fortunately, no improper motives have been suggested for the 
plaintiffs living apart and it must be said to the credit of both 
the husband and the wife that in spite of all the strain involved 
on their good-will by such living apart, the husband never 
thought that the wife was no longer entitled to claim mainten- 
ance or by her conduct had forfeited it. Even during the time 
that he was ill, he took particular care to see money sent to her 
every month for her maintenance and a provision has been 
made in the will on the same lines. While giving credit for this 
to the husband, we cannot help feeling that when it came to his 
making these provisions in the will, the estrangement caused by 
such living apart has weighted his feelings far too much against 
the plaintiffs. The mere fact that during his life time he has 
been giving her Rs. 20 per mensem will not of itself establish 
that that was an adequate provision for all time. The first plain- 
tiff was day by day growing older and her father on whom she 
might at one time have relied was growing older too. On the 
other hand, the second plaintiff, as she was growing in age, 
would require greater expenditure to bring her up in a decent 
way befitting their position in society. There is again the fact 
that during his illness which was chronic and protracted, the 
husband had to spend large amounts on his own treatment and 
that might well have made it difficult for him to make a more 
liberal provision for the plaintiffs. But that necessity ceased 
with his death. In these circumstances, we have come to the 
conclusion that the provision made by the deceased in his will 
in favour of the plaintiffs is inadequate and it is within the 
power of the Court to substitute a more reasonable provision. 
The learned Counsel for the defendant next contended that 
by reason of the first plaintiff living apart from her husband for 
so many years, she must be deemed to have forfeited her right to 
maintenance and that a right to the same in these circumstances 
cannot be enforced against the legatee from the husband. In 
support of this proposition, he relied on the decisions in Bomma- 
devara Naganna Nayudu Bahadur v. Bommadevara Rajya 
Lakshmidevi Ammal and Sankaramurtht v. Subbammat. The 
point decided in Sankaramurths v. Subbamma’ does not now 
arise for decision. The learned Judges recognised the existence 
of a conflict of judicial opinion on the point then before them, 
namely, the right of a daughter-in-law to claim maintenance 





1. (1928) 55 M.L.J. 242 (B.C). . 2. ALR 1938 Mad. 914. 


Sitha- 
ratnamma 
v. 
Seshamma. 
Varada- 
chariar, J. 
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‘from a legatee who has taken the father-in-law’s self-acquired 


property under a bequest. The decision proceeds on the footing 
that the daughter-in-law had no legal right to claim mainten- 
ance from the father-in-law during his lifetime. That is not 
the position here; because, subject to the defendant’s argument 
as to forfeiture by- reason of separate living, the plaintiffs 
undoubtedly had a legal right to claim maintenance from the 
defendant’s father. The decision of the Privy Council in 
Bommadevara Naganna Nayudu Bahadur v. Bommadevara 
Rajya Lakshmidevs. Amma! does not support the argument that 
a wife for ever forfeits her claim to maintenance by living 
away from the husband. Their Lordships were only dealing 
with a claim for arrears of maintenance claimed in respect of a 
period during which the wife. had been living away -from the 
husband without justifiable cause. No question arose in that 
case with reference to a claim for future maintenance. We 
have examined the record of that case and the judgment of the 
Subordinate Judge explains why no claim for future mainten- 
ance had to be considered in that case. The wife did not there 
sue for future maintenance and as a matter of fact, her 
husband died two months after the institution of the suit. By 
the affirmation of the trial Court’s judgment, their Lordships 
of the Judicial Committee could not be taken to have negatived 
the wife’s right to future maintenance, because the learned 
Subordinate Judge stated in that case at the conclusion of his 
judgment that since the date of her husband’s death, the plaintiff 
would certainly have been entitled to maintenance. It seems to 
us therefore safe to proceed on the footing that in Bomma- 
devara Naganna Nayudu Bahadur v. Bommadevara Rajya 
Lakshmidevi Ammal, their Lordships did not pronounce an 
opinion on the question whether a wife who, during her 
husband’s lifetime, had lived apart from him without justifiable 
cause but for no improper purpose forfeits her right to main- 
tenance for all time or is merely prevented from claiming 
separate maintenance during the time that she is living apart. 
In Surampalli Bangaramma v. Surampalli Bramhasee?, one of 
the learned Judges was clearly of opinion that it would merely 
be a case of suspension of the right and not a forfeiture. Even 
on this question, it is unnecessary in the present case to express 





1. (1928) 55 M.L.J. 242 (P.C). | 
2, (1908) 18 M.L]. 254:-LL.R, 31 Mad, 338. 
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a definite opinion, because the husband’s conduct itself clearly. 


showed that he never regarded the wife as having forfeited her 
claim to maintenance. As we have obServed already, he was, 


throughout his lifetime, remitiing monies to the first plaintiff. 


for the maintenance of herself and the second plaintiff and 
made what he considered a suitable provision for the same in 
the will. The only question for decision therefore is as to the 
reasonableness of the provision that has been made by him. 

It was next contended by the learned Counsel for the 
‘defendant that the lower Court had over-estimated the income 
from the Salt Factory and that the provision made by the lower 
Court in favour of the plaintiffs was much too onerous to the 
defendant. On the other hand, it has been contended by 
learned Counsel for the plaintiffs that the lower Court’s estimate 
of the income was unduly low and that the provision made by 
the lower Court is inadequate. We do not think there is any 
justification for the contention that the lower Court’s estimate 
of the income is too high. It is true that the testator contem- 
plated the possibility of the income some times going below 
Rs. 1,000; but the suit was actually tried three years after the 
testator’s death and the defendant was in the best position to 
produce satisfactory materials to establish what the income was. 
Though we have held that the plaintiffs were not justified in 


suggesting any kind of conspiracy between D.W. 4 and the 


defendant during the testator’s litelime to bring into existence 
the will Ex. I, there can be little doubt that during the trial 
D.W. 4 has been doing his besttosupportthe defendant’s case. 
The reason given for the non-productionof the factory accounts 
for the years 1932-33 and 1933-34 is wholly unconvincing. The 
accounts for 1934-35 have been produced. Mr. Lakshmanna 
has contended that even these accounts are not reliable because, 
according to him, the prices shown for the sale of salt are not 
true prices. The learned Subordinate Judge was also of the 
opinion that D.W. 4 and the defendant were estimating the 
income much too low. We think that the figure fixed by him 
is perhaps the safest estimate in the circumstances. On that 
basis, we see no reason to differ from the rates fixed by him 
for the maintenance of the plaintiffs and for the expenses of 
the second plaintiff’s marriage. 

The result is that both the appeals must be dismissed with 


costs and the lower Court’s decree confirmed except in respect 
59 
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of two matters. As the plaintiffs instituted the suit in forma 
pauperis, the lower Court has made provision in its decree for 
payment of the court-fee payable to Government and the 
amount thus directed to be paid is Rs. 2,539-13-0. Mr. 
Lakshmanna has contended—and we think rightly—that the 
lower Court has arrived at this figure on a wrong view of the 
law. The plaint contained alternative prayers either for 
possession or for maintenance. When the matter was before 
the District Court, the District Court made an order on 15th 
January, 1935, directing that court-fee should be calculated. 
under S. 17 of the Court-Fees Act on three separate heads, 
namely, the claim for possession, the claim for maintenance, 
etc. and the claim in respect of the C schedule. Totalling up 
the three heads the learned District Judge made up the sum of 
Rs. 2,539-13-0 as follows:—Rs. 1,°82-7-0 for recovery of 
possession, Rs. 837-7-0 for the maintenance claim and 
Rs. 119-15-0 for the C schedule claim. The inclusion of 
Rs. 837-7-0 as a separate item seems to us unwarranted. The 
payment of court-fee for the higher claim for possession was, 
in the circumstances, sufficient to cover the alternative claim as 
well. The sum of Rs. 2,539-13-0 mentioned as court-fee in the 
lower Courts decree will accordingly be reduced to 
Rs. 1,702-6-0. 

It has also been brought to our notice that the decree of 
the lower Court does not incorporate the provision in the judg- 
ment for the expenses of the second plaintiff’s marriage. This- 
provision will be included in the decree as it is covered by the 
provision for charge made in the concluding portioh of the 
lower Court’s decree. The decree will however state that the 
amount awarded for the marriage expenses will be claimable 
only three months before the date fixed for the marriage. 

S.V.V. Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE BURN AND MR JUSTICE SToDART. 
Ramabadra Reddiar .. Appellant* (Petitioner) 





v. 
Lakshmambal Ammal andanother.. Respondents (Respon- 
dents). 


Cini Procedure Code (V of 1908)—Decree—Award of interest until 
date of reaksation—Sale in execution—Leave io bid and set off—Date of 
realisation, meaning of—Date of sale. 


* A A. O. No 66 of 1936. 14th December, 1938 
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Where a decree awarded interest “unii date of realisation,” and the 
decree-holder obtained leave to bid and set off in execution of that decree, 
the date of realisation is the date of sale and not the date on which the money 
is realised by the decree-holder. 


Sait Punnamchand Chatraban Firm v. Vyjapu Satyanandam, (1933) 65 
M.L J. 569: I.L.R. 57 Mad. 38, applied. 
Appeal against the order of the District Court of South 
Arcot dated 10th July, 1935, and made in E.P. R. No. 20 of 
1935 (E.P. No. 2 of 1935) in O.S. No. 35 of 1928. 


S. Panchapagesa Sastri and K.R. Krishnaswams Aiyar for 
Appellant. 


A. Balasubramanta Atyar for Respondents. 
The Court delivered the following 


JupGMENT.—The decree entitled the decree-holder to 
interest “until the date of realization”. The learned District 
Judgehas held that in a case like this, where the decree-holder has 
been given permission to bid and set off the date of realization 
is the date of sale. There is good authority for this in the case 
of Sait Punnamchand Chatraban Firm v. Vijjapu Satya- 
nandam1 and we think the learned District Judge was right in 
relying on that case. That was a case under S. 73 of the Code 
of Civil Procedure but the language used by the learned Judges 
and the interpretation of O. 21, r. 72 of the Code of Civil 
Procedure which they have adopted, are of general application. 
Learned Counsel for the appellant contends that the words 
“date of realization” in the decree mean the date on which the 
money is realized by the decree-holder, and he relies on Khalil- 
ur-Rahman vi Gokul Prasada and A.S.N. Chettiar Firm v. 
Imperial Bank of India, Bassein3, in which that view is taken. 
With respect we prefer to follow the decision of this Court 
reported in Sait Punnamchand,.Chatraban Firm v. Vijjapu 
Satyanandam|, The decree does not give interest until date of 
realization by the decree-holder, but simply till date of realiza- 
tion, and that, we think in a case like this is the date of sale. 
This appeal is accordingly dismissed with costs. 


S.V.V. Appeal dismissed. 








pet, we 1. (1933) 65 M.L.J. 569: ILL.R. 57 Mad. 38. 
2. (1919) I.L.R. 41 All. 526. 3. ALR. 1937 Rang, 193. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIoNEL LeacH, Chief 
Justice, MR. JUSTICE WADSWORTH AND MR. JUSTICE KRISHNA- 
SWAMI AIYANGAR. 


K. V. Krishna Aiyar : `.. Appellant* (Plaintif) 

v. ; 
K. G. Subramania Aiyar .. Respondent (2nd De- 
fendant). 


Cwil Procedure Code (V of 1908), S. 47—Money decree—Atiachment and 
sale of property in execution—Purchase by decreetholder —Property leased 
prior to attachment—Possesston with lessee—No possession actual or symbo- 
lical taken by decree-holder—Surrender to judgment-debtor by lessee after 
execution sale—Suit by decree-holder for possesston—If not maintainable— 
S. 47, Civil Procedure Code, tf bars the suit. 


In execution of a small cause decree against S the property in question 
was purchased by the decree-holder K in 1917. Atthe time of the sale the 
property was in the possession of one L (S's sister) as a monthly tenant under 
S, the lease being one of an earlier date than the attachment by K. The said 
L later bonafide surrendered the property in 1919 to S, who again leased it 
to another. The decree-holder later sold the property to others. Neither 
the decree-holder nor his alienees obtained either actual or symbolical posses- 
sion of the property.’ An alienee of the property through K filed a suit against 
S and the last tenant from S for possession and the defence was that the pro- 
per remedy was by an application under S, 47, Civil Procedure Code and not 
by suit. 

Held, that S. 47 did not bar the suit. Though a decree-holder who pur- 
chases property in execution cannot institute a suit to recover possession from 
the judgment-debtor or some one who stands in the shoes of the judgment- 
debtor and his remedy is confined by cases to an application under S. 47, yet 
in the circumstances here S cannot be regarded as the judgment-debtor. S 
got possession from his sister L either as the assignee of the tenancy which 
commenced before the attachment by K,.or as trespasser if L should have 
surrendered legally to K and not to L. In either case S. 47 cannot be relied on, 
as S does not take the property from L in his capacity as judgment-debtor. ` 

At the time of the auction sale S was seised of the property but was not 
in possession of it and the auction sale took away from him his geisin and 
gave it to the auction- purchaser. The moment the sale took place his rights 
in the property ceased and when L put him in possession in 1919 he went into 
possession without any rights unless in the circumstances he could be deemed 
to be the assignee of the tenancy So far as the property was concerned the 
execution was complete and he was no longer the judgment-debtor. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of Venkataramana Rao, J., dated 31st 
October, 1935 and passed in’ S. A. No. 1542 of 1931 preferred 
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“L.P.App. No. 108 of 1935. 13th December, 1938, 
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to the High Court against the decreeof the Courtof the Subor- 
dinate Judge of South Malabar at Palghat in A. S. No. 129 of 
1929 (A.S. No. 336 of 1929, District Court) preferred against 
the decree of the Court of the District Munsif of Palghat in 
O. S. No. 319 of 1927. 

P. S. Narayanaswami Aiyar and P. S. Ramachandra 
Aiyar for Appellant. . 

.K. V. Ramaseshan for Respondent. 

The Court delivered the following 

Jupements: The Chief Justice —This appeal adds another 
case to the long list of cases which have reference to the effect 
of S. 47 of the Code of Civil Procedure. The facts of the pre- 
sent case are of an unusual nature and there is no reported 
decision which directly covers it. In execution of a small cause 
decree passed by the Court of the District Munsif of Palghat 
the property which is the subject-matter of this appeal was 
purchased on the 17th September, 1917, by one Krishnier to 
whom was isstied the usual sale certificate. On the 7th January, 
1918, Krishnier conveyed the property to two persons, Krishna 
Pattar and Subbalakshmammal, who by a deed dated the 3rd 
February, 1927, sold it to K. V. Krishna Aiyar, the present 
appellant. At the time of the sale the property was in the 
possession of Lakshmi Ammal, a sister of Sankaranarayana 
Aiyar, the judgment-debtor. She held the property as a monthly 
tenant of her brother. n 1919 she surrendered the possession 
of the property to Sankaranarayana Aiyar, who thereupon 
granted a monthly tenancy of it to a person named Kuppiah 
Pattar. In 1923 Kuppiah Pattar assigned his rights to one 
K.G. Subramania Aiyar who remained in possession of the pro- 
perty as a monthly tenant of Sankaranarayana Atyar until 1927 
when he purchased the property from Sankaranarayana Aiyar. 
Neither Krishnier nor the appellant ever obtained actual or 
symbolical possession of the property. The suit out of which 
this appeal arises was filed by the appellant against Sankara- 
narayana Aiyar and K. G. Subramania Aiyar for possession. In 
his plaint the appellant treated the surrender of the property by 
Lakshmi Ammal to Sankaranarayana Aiyar as an assignment to 
him of her tenancy and Sankaranarayana Aiyar and K. G. 
Subramania Atyar as successive holders of the tenancy. One 
line of defence was that the appellant had acquired no interest in 
the property. It was said that the transfer by Krishnier to 
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Krishna Pattarand Subbalakshmammal was a benami transaction 
and that the real title remained with Krishnier. The main 
contention, however, was that S. 47 of the Code of Civil Pro- 
cedure barred the suit. The District Munsif found against the 
plaintiff on both issues and dismissed the suit. On appeal to 
the Subordinate Judge of South Malabar the decree of the trial 
Court was reversed, the Subordinate Judge holding that the 
transaction was not benams and that S. 47 did not apply. A 
second appeal to this Court followed and was heard by 
Venkataramana Rao, J., who agreed with the District Munsif on 
the question of the application of S. 47, but granted him leave 
to file an appeal under cl. 15 of the Letters Patent. The deci- 
sion of the Subordinate Judge was final on the question whether 
the transaction between Krishnier and Krishna Pattar and 
Subbalakshmammal was of a benami nature. 

The question which falls for decision is in what capacity 
did Sankaranarayana Aiyar obtain possession of the property 
from his sister? If he obtained possession of the property in 
the same capacity as he held at the time of the sale in execution 
the appeal fails; but if he obtained it in another capacity the 
appeal succeeds. As Venkataramana Rao, J., has pointed out in 
his judgment, so far as this Court is concerned, it is well settled 
that proceedings by a decree-holder who has become the 
auction-purchaser for delivery of possession must be deemed to 
relate to the execution or discharge or satisfaction of the decree 
within the meaning of S. 47 of the Code of Civil Procedure. It 


‘is considered that the section bars a suit by a decree-holder for 


possession of the property purchased by him in execution of his 
own decree not only against the judgment-debtor or any one 
claiming under him but the bar is equally applicable to a 
purchaser from the decree-holder. The learned Judge referred 
in this connection to the decisions of the Court in Sandhu 
Taraganar v. Hussain Sahib) and Sornam Plai v. Tiruvazhi- 
perumal Pillai?. In Veyindramuthy Pillai v. Maya Nadan', it 
was held by a Full Bench that a purchaser at a Court auction 
who is a stranger to the suit comes within the purview of S. 47 
as the representative of the judgment-debtor. There are 
numerous decisions which support the judgments in the cases 
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just cited. The Calcutta High Court shares the view of this 
Court: Kailash Chandra Tarapdar v. Gopal Chandra Poddar, 
Other High Courts have, however, interpreted S. 47 in a differ- 
ent sense. The effect given ‘toS. 47 by this Court has not 
been accepted without criticism by all the learned Judges who 
have had to consider the question. In Kattayat Pathumayi v- 
Raman Menon, Benson and Bashyam Aiyangar, JJ., doubted 
whether proceedings taken by a decree-holder who had purchas- 
ed property to obtain possession did relate to the execution, 
discharge or satisfaction of the decree, but in view of the 
earlier decisions they felt constrained to follow them. In Sandhu 
Taraganar v. Hussain Sahib?, Arnold White, C.J., observed 
that if the matter were res integra, he would be disposed to hold 
that the right to sue for possession was not a question relating 
to the execution, discharge or satisfaction of the decree, where 
the plaintiff represented a decree-holder who had purchased 
land in execution of the decree. It has, however, been the 
practice of this Court for over 50 years to treat S. 47 as having 
the application which I have indicated and in my opinion it is 
now far too late in the day to re-open the question. This appeal 
must, therefore, be decided on the basis that a decree-holder 
who purchases property in execution cannot institute a suit to 
recover possession from the judgment-debtor or some one who 
stands in the shoes of ihe judgment-debtor and his remedy is 
confined to an application, where the period of limitation is 
only three years. 

As I have already pointed but, the appellant’s case is based 
on the assumption that Sankaranarayana Aiyar got possession 
of the property in 1919 as the assignee of the tenancy. It is 
common ground that a suit for possession will lie if this was 
the position, as a tenant cannot be regarded as a representative 
within the meaning of S. 47 where as in this case, the tenancy 
had commenced before the attachment. In the plaint it was 
alleged that Lakshmi Ammal fraudulently colluded with 
Sankaranarayana Aiyar in surrendering the property to him, 
‘but no attempt was made to prove this and for the purposes of 
this appeal it must be taken that her action was bona fide. The 
appellant contends that a tenant can only surrender his tenancy 
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to the landlord or if the landlord has parted with his rights in 
the property to the person who has acquired the landlord’s 
rights and as by reason of the provisions of S. 65 of the Code 
of Civil Procedure the property in suit vested in Krishnier from 
the time he bought it at the Court auction, Lakshmi Ammal 
could not in law surrender the tenancy to her brother. At the 
time she purported to do so he had no interest in the property. 
It is said that at the most her action put Sankaranarayana Aiyar 
in the position of an assignee of the tenancy. There is sub- 
stance in the argument, but it is not necessary for the purpose 
of deciding this appeal to pause to inquire whether there is any 
flaw, because if Sankaranarayana Aiyar cannotin law be deemed 
to have entered into possession of the property in 1919 as the 
assignee of the tenancy entered into possession without right 
and was, therefore, in the eyes of the law a trespasser. A 
trespasser clearly cannot rely on S. 47 to support his possession. 

The fact that Krishnier did not apply for and obtain 
symbolical possession of the property under the provisions of 
O. 21, r. 96 of the Code of Civil Procedure could not affect his 
right io the property. The property vested in him absolutely, 
with or without symbolical possession, as soon as he became the 
auction purchaser. R. 96 is there to assist an auction purchaser 
to secure recognition of rights already acquired. Venkata- 
ramana Rao, J., considered that it was obligatory on the part of 
the appellant to obtain symbolical possession, and that Lakshmi 
Ammal was bound in law to surrender the property to the 
person who had granted her tenancy, but the learned Judge 
overlooked the provisions of S. 65. The fact that Lakshmi 
Ammal was unaware of the Court auction would excuse her 
from liability in surrendering possession of the property to her 
brother, but the surrender could not put him in any better 
position. It must be remembered that there isa great difference 
between possession and seisin. The owner of property who has 
created a tenancy is seised of the property but the possession is 
with his tenant. Jn Doe v. Finch, Denman, C.J., observed 
that where it is said that the possession of a tenant for years is 
the possession of the party entitled to the freehold, that im- 
ports that such person is seised of the estate of freehold. At 
the time of the auction sale Sankaranarayana Aiyar was seised 


of the property but was not in possession of it and the auction 
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sale took away from him his seisin and gave it to the auction 
purchaser. The moment the sale took place his rights in the 
property ceased, and when his sister put him in possession in 
1919 he went into possession without any rights unless in the 
circumstances he could be deemed to be assignee of the tenancy. 
So far as the property was concerned the execution was complete 
and he was no longer the judgment-debtor. 

For the reasons indicated I am firmly of the opinion that 
the case does not fall within the purview of S. 47 of the Code 
of Civil Procedure and I would allow the appeal with costs 
throughout. 

Wadsworth, J.—I agree. 

K. S. Krishnaswamt diyangar, J—I also agree. 

S. V. V. = Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


Joura Madhava Sahu (dead) and 


another .. Appellanits* (Defendant 
and his L.R.) 
v. 
Telli Satrughana Sahu .. Respondent (Plaintif). 


Executton—Cross-decrees passed by consent—Prior agreement not to 
execute decrees—One party taking out execution in breach of agreement— 
Claim for damages—S. 47, Cioil Procedure Code, whether operates as bar, 

The plaintiff instituted a suit in the District Munsif’s Court of Berham- 
pore against the defendant and his brother for arrears of rent due to him. The 
defendant instituted a suit in the same Court for the recovery of an amount 
due on a promissory note executed by the plaintiff in favour of the defen- 
dant. As the result of an arrangement come to between the parties consent 
decrees were passed in both the suits for equal amounts. It was also agreed 
that the amounts should be set off against each other and thatno execution 
proceedings should be taken. In accordance with the arrangement the plain- 
tiff did not execute the decree obtained by him against the defendant; but 
the defendant filed an execution application and realised the full amount due 
thereunder from the plaintiff. The pmpn thereupon instituted a suit 
against the defendant for damages. 

Held, that whether the obligation was viewed as an implied promise or 
one arising under the provisions of O. 21, r. 2, Civil Procedure Code, there 
was a breach of that obligation on whicb a suit for damages would lie and 
that S. 47, Civil Procedure Code, would be no bar to the plaintiffs claim. 
The agreement relied on was not merely one not to execute the decree but 
that each should set of the amount of the decree obtained by each 
againt the other. Therefore the moment the decrees were obtained by each 
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Madhava they operated as payment of the decrees obtained by each against the other 
Saon and there was an obligation to enter up satisfaction. 
Satrughana Firaraghava v Subbakka, (1882) I.L.R. 5 Mad. 397 (F.B.), relied on. 
Sabu. Butchiak Cheiti v. Tayar Rao Naidw, (1930) 60 M.L.J. 721: LL.R. 54 
Mad. 184; Papamma v. Venkayya, (1935) 69 M.L.J. 451: LL.R. 58 Mad, 994 
(F. B) and Narayanan Nambudri v. Damodaran Nambudri, A.I.R. 1931 
Mad. 26, considered. 


Appeal against the decree of the District Court of Ganjam 
in A.S. No. 9 of 1934 preferred against the decree of the Court 
of the District Munsif (Additional) of Berhampur in O.S. 
No. 304 of 1932. 

B. Jagannadha Das for Appellants. 

G. Chandrasekhara Sastri for Respondent. 

The Court delivered the following 

JupGMENT.—This second appeal arises out of a suit for 
recovery of damages instituted by the plaintift against the 
defendant in the Court of the District Munsif of Berhampore. 
The plaintiff obtained a decree and it was confirmed in appeal 
by the learned District Judge of Ganjam. It is against that 
decision that this second appeal has been preferred by the defen- 
dant. 


The only point argued on his behalf by Mr. Jagannadha 
Das is that the suit is barred by S. 47, Civil Procedure Code. To 
appreciate this contention a few facts may be necessary. The 
plaintiff instituted a suit (O.S. No. 518 of 1928) in the District 
Munsif’s Court of Berhampore against the defendant and his 
brother for arrears of rent duc to him. The defendant institut- 
ed a suit (O. S. No. 365 of 1928) in the same Court for the 
recovery of an amount due on a promissory note executed by the 
plaintiff in favour of the defendant. In both the suits consent 
decrees were passed for equal amounts on the 23rd April, 1929, 
They were the result of an arrangement come to between the 
parties. This arrangement is spoken to by P.W. 2 the pleader 
who represented the defendant in O.S. No. 365 of 1928. He 
states thus in his deposition: 

“Tam defendant’s pleader in O. S. No. 365 of 1928 who was plaintiff 
in that suit. In O.S. No. 518 of 1928 I defended the first defendant in a suit 
filed by the present plaintiff against him. Iand the plaintiff's pleader com- 
promised the two suits, the terms being that the amounts due on each suit 
was equalised and agreed that decree for equal amounts should be given to 


each. It wasalso agreed thatthe amounts should be set off against each 
other and that no execution proceedings should be taken. This elaborate 


) 
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arrangement, instead of dismissal of the suits, was made because the clients 
did not like the idea of the suits being dismissed.” | 

The arrangement thus deposed has been found to be true 
by both the learned District Munsif and the learned District 
Judge. In accordance with the arrangement, the plaintiff did 
not execute the decree obtained by him against the defendant 
but the defendant on 22nd April 1932, just a day before the 
period for executing the decree would expire, filed an applica- 
tion for execution of his decree in O.S. No. 365 of 1928 and 
realised the full amount due thereunder from the plaintiff. The 
plaintiff thereupon filed this suit for damages. The learned 
District Munsif was of the opinion that the suit was not barred 
by S. 47, Civil Procedure Code, because the plaintiff could not 
set up this agreement in answer to the claim for execution by 
reason of ninety days having elapsed from the date of the agree- 


ment and O. 21, r. 2 precludes the recognition of any adjust-. 


ment after the expiry of the period of limitation for certify- 
ing the payment or adjustment. The learned District Judge 
was of the view that the agreement arrived at was one attack- 
ing the decree and therefore could not be pleaded in-bar of the 
plaintiff's application for execution. He relied on the decision 
‘in Butchiah Chetti v. Tayar Rao Naidul. Mr. Jagannadha Das 
‘contends that the view taken in Butchiak Chetti v. Tayar Rao 
Naidul, could not be held to be correct in view of the Full 
Bench decision in Papamma v. Venkayya*, vhich held that a 
pre-decree agreement not to execute the decree could be pleaded 
in bar of execution. In this view Mr. Jagannadha Das further 
contends that as there was no question of any bar of limitation 
and therefore no impediment to setting up this plea in answer to 
the plaintiff’s claim for execution, the defendant is precluded 
by S. 47, Civil Procedure Code, from instituting this suit as no 
cause of action can be founded thereon. Mr. Jagannadha Das 
also relied on the observations of Curgenven, J., in Narayanan 
Nambudri v. Damodaran Nambudrs3, where the learned Judge 
has held at page 27 that.an agreement originating before a 
decree not to take out execution under it can be dealt with by 
the executing Court under S. 47, Civil Procedure Code and 
accordingly no suit would lie. Mr. Chandrasekara Sastri for 
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the respondent canvasses the soundness of this view, but I think 
it unnecessary io deal with this question. In my view the 
agreement relied on was not merely one not to execute the 
decree. The agreement was that each should set off the amount 
of the decree obtained by each against the other; in effect, each 
should take the amount of the decree obtained against him as. 
payment towards the decree obtained by him and satisfaction 
entered thereon. Therefore the moment the decrees were 
obtained by each, they operated as payment of the decrees obtain- 
ed by each against the other and there was an obligation to 
enter up satisfaction. Therefore, on the passing of the decrees 
in April 1929 there must be deemed to have been a payment 
made- by the plaintiff to the defendant in respect of: the said 
decree with the consequent duty to certify the said payment and. 
enter up satisfaction of the decree. Though the agreement was 
before the decree, yet the payment and satisfaction were after it. 
Whether the obligation is viewed as an implied promise or one 
arising under the provisions of O. 21, r. ‘2, there was a 
breach of that obligation on which a suit for damages would 
lie. It seems to me that this case is covered by the principle of. 
the Full Bench decision in Viraraghava v. Subbakkai and S. 47, 
Civil Procedure Code, would be no bar to'the plaintiffs claim. 

In the result, the second appeal fails and is dismissed with 
costs. 

Leave to appeal is refused. 


B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice WADSWORTH. 


Hussain Batcha Sahib .. Appellant® (Plaintif) 
v. 

The Secretary of State for India in 
Council represented by the Collector 
of North Arcot and another .. Respondents (Defen- 

danis). 


Limitation Act (IX of 1908), Ari. 131—Swit for declaration that a decisiow 
as to the rival claims of plaint:f and second defendant to an ofice, is binding 
upon the Government—Nature of claim—Sutt whether barred by limitation. 
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If there is no prayer for the recovery of specified sums from the Govern- 
ment and all that the plaintiff asks is to make binding upon the Government 
a decision as to the rival claims of himself and another to an office of 
mutavalli of a Muhammadan mosque to which certain emoluments payable 
periodically by the Government are attached, the distinction made by 
Varadachariar, J., in Krishniah v. Lodd Govinda Doss, A.I.R. 1938 Mad. 47, 
would class the case in the category with the decision in Gelam Ghouse Khan 
Sakib v. Jannia, (1920) 39 M.L.J. 492. It is really the establishment of the 
title of the plaintiff to the office to which remuneration is attached and not 
the establishment of the liability of the Government to make the recurring 
Payment, which is the essential claim in the suit. Art.13l of the Limitation 
Act will therefore have no application to a claim by the plaintiff against a 
rival claimant for a declaration of a right to Yeomiah allowance, 


Appeal against the decree of the District Court of North 
Arcot at Vellore in A. S. No. 270 of 1933 preferred against 
the decree of the Court of the District Munsif of Ranipet in 
O. S. No. 608 of 1931. 

B. Pocker for Appellant. 

The Government Pleader (B. Sttarama Rao) and V.T. 
Rangaswams Aiyangar for Respondents. 


The Court delivered the following 

JupGMENT.—This appeal raises a question of limitation 
under Art. 131 of the Limitation Act. The plaintiff filed a suit 
for a declaration that he isthe duly appointed Mutavalli, Yeomia- 
dhar and Katheeb of a mosque and that as he has been discharg- 
ing the duties, he or his successors alone are solely entitled to 
Teceive the yeomiah allowance of Ks. 88-8-0 per annum from 
the first defendant who is the Secretary of State, for an order 
directing the first defendant to register the plaintiff as the 
Yeomiadhar entitled to receive the yeomiah allowance and pay 
the plaintiff such allowance and for an order restraining the 
first defendant by an injunction from paying the allowance to 
anyone else other than the plaintiff or his successors. `The 
office by virtue of which the plaintiff -claims the yeomiah 
allowance was held by the plaintiff's maternal uncle who died 
in 1918. In 1919 the second defendant, widow of the last 
holder was registered in the Revenue Department’s records. In 
1921 the plaintiff brought a suit against the registered holder, 
the second defendant here, claiming a declaration that he was the 
duly appointed mutavalli, katheeb, etc., of the mosque and 
entitled to possession of the propérties of the mosque. Tt does 
not appear in the former suit that any relief was specifically 
asked for with reference to the yeomiah allowance, though the 
fact that such allowance was payable is referred to in the judg- 
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ment. That suit resulted in a decree in favour of the plaintif 
whose appointment by the Mohammedan Religious Endowments 
Committee was held to prevail over the registration of the. 
second defendant by the Revenue Department. On the strength 
of this decision the plaintiff applied to the Revenue Department 
for his recognition and he was told on 12th July, 1923, that 
this decree did not bind the Government and did not give the 
plaintiff a right to receive the allowance in question. The suit 
was filed on 14th December, 1931, and itisclaimed to be within’ 
time as being a suit to establish a periodically recurring right 
and as having been brought within six years of the date on 
which the Board of Revenue finally rejected his application for 
registration. The Courts below have held that the suit is barr- 
ed by limitation on the authority of the decision of a Bench of 
this Court in Gulam Ghouse Khan Sahib v. Jannial, which held 
that Art. 131 did not apply to a claim by a person alleged to be 
a mutavalli of a mosque against a rival claimant for a declara- 
tion of a right toa yeomiah allowance. The learned Judges 
pointed out that it was not really a suit to. establish a periodi- 
cally recurring right but a suit to establish a perpetual right to 
which periodical payments were attached. Now this decision 
fas been considered by subsequent Benches in the light of a 
Privy Council decision reported at Secretary of State v. Parash- 
ram Madhavraof, in which it was held that a suit by a 
jagirdar against Government to establish a_hereditary right to 
an annual payment of a percentage of actual revenue rather 
than of a fixed cash sum was one to which Art. 13] applied, 
the right to sue accruing with the refusal of the right. In 
Krishniah v. Lodd Govinda Dosst, Varadachariar and Pandrang 
Row, J]., considered Gulam Ghouse Khan Sahib v. Jannial, in 
the light of the Privy Council ruling referred to. They had to 
deal witha claim to recover mera out of the village income 
collected by a zamindar. They distinguish the decision in 
Gulam Ghouse Khan Sahib v. Jannta!, on the ground that that 
was a suit between rival claimants to a right and not a suit to 
establish a right as against the person bound to pay, the ques- 
tion in the earlier decision being not so much one of limitation 
for recovery of money as of limitation for establishing a right 
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to an office. It is contended, applying this distinction to the 
present case, that we are now dealing with a suit against the 
Government to establish a right to receive emoluments; but I do 
not think that this is the correct way of looking at the case. It 
is true that in Gulam Ghouse Khan Sahib v. Jannta!, the 
Government was nota party whereas the Government is im- 
pleaded in the present case. But in the present case there is no 
prayer for the recovery of specified sums from the Government 
and all that the plaintiff asks is to make binding upon the 
Government a decision as to the rival claims of himself and the 
second defendant to an office to which certain emoluments pay- 
able periodically by the Government are attached. To my mind 
the distinction made by Varadachariar, J., in Krishniak v. Lodd 
Govinda Doss3, classes the present case in the same category 
with the decision in Gulam Ghouse Khan Sahib v. Jannia}. 
The essential question in the present case is not the liability of 
the Government to make a payment under a periodically recur- 
ing right, but the question whether 4 or B is the person entitl- 
ed to receive a payment admittedly due to the office holder by 
virtue of his holding a particular office. Itis really the estab- 
lishment of the title of the plaintiff to the office to which a 
remuneration is attached and not the establishment of the 
liability of the Government to make the recurring payment, 
which is the essential claim in the suit. i 

-Itis argued that even if Art. 120 applies, the plaintiff has 
six years from the final refusal to recognise his rights. That 
arguinent is not tenable, for Art. 120 gives a period of six 
years from the date when the right to sue accrues and certainly 
in the present case the right of the plaintiff tosue accrued when 
the Governinent recognised the second defendant as the holder 
of the office entitled to receive the emoluments and not when 
the plaintiff’s final appeal to the Board of Revenue was reject- 
ed. Inthe result therefore I agree with the decision of the 
Courts below that the suit is barred by limitation and dismiss 
this appeal with costs—two sets. 


Leave to appeal is granted. 


K.C. —— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnkr. Justice PANDRANG Row. 


D. S. Raju Gupta .. Appellant* (Accused). 


Criminal Procedure Code (V of 1898 as amended), Ss, 476 and 476-B— 
Orders under—Appeal and revision to High Court—Practice—Filing on civil 
or criminal side—Madras Crimsnal Rules of Practice, r. 37 — Validity. 

The jurisdiction that is exercised by a Court in filing a complaint under 
S. 476, Criminal Procedure Code, is a jurisdiction of a criminal nature. 
Consequently appeals from orders under S. 476 and revisions preferred 
from appellate orders made under S. 476-P, Criminal Procedure Code, are 
proceedings of a criminal nature and should therefore be filed on the criminal 
and not on the civil side of the High Court And r. 37 of the Madras 
Criminal Rules of Practice is not in’consonance with law in so far as it 
prescribes that the appeal should be filed on the civil side of the High Court 
and not on the criminal side. 

Janardhana Rao v. Lakshmi Narasamma, (1933) 65 ML J. 873: LL.R. 
57 Mad 177 (F.B); Dhanpat Rai v. Balak Ram, (1931) L.L.R 13 Lah. 342 
(F.B.) and Emperor v. Bhatu Sadu, I L R. (1938) Bom. 331(F.B.), referred to. 


Appeal against the order of the Court of Session of the 
Vizagapatam Division dated 10th November, 1938, and made 
in O. P. No. 99 of 1938. 

Kasturi Seshagiri Rao for Appellant. , 

The Court made the following 

Orper.—The District Judge of Vizagapatam made an 
order under Ss. 476 and 195 of the Criminal Procedure Code 
directing that a complaint should be preferred charging one 
D.S. Raju Gupta, Managing Director, Bharathamatha Common- 
wealth Insurance Bank, Ltd., Vizagapatam, with offences 
punishable under Ss. 465 and 467 read with Ss. 109 and 471, 
Indian Penal Code. The person against whom the complaint 
has been ordered to be lodged presents an appeal from the 
order. A right of appeal is given by S. 476-B, Criminal 
Procedure Code, from the order in question, but it has been 
objected to by the office that the appeal should be filed on the 
civil ‘side of this Court and not on the criminal side, in view 
of r. 37 of the Criminal Rules of Practice and Orders, 1931. 
The Advocate for the appellant insists that he is entitled to file 
an appeal on the criminal side. The question is whether his 
contention is right. The learned Advocate has referred me to 
several important decisions which bear on the point, namely, 
Janardhana Rao v. Lakshmi Narasammal, Dhanpat Ratv. Balak 


f 
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Rami and Emperor v. Bhatu Sadu3. These Full Bench decisions 
(and it is unnecessary for me to go beyond them in dealing 
with a matter of this kind) make it clear that the jurisdiction 
that is exercised by a Court in filing a complaint under S. 476 
is a jurisdiction exercised under the Criminal Procedure Code, 
and is therefore of a criminal nature. There is no’ rule that 
everything done by a Civil Court should be regarded as being 
of a civil nature. The Civil Procedure Code does not empower 
a Civil Court to file a complaint and the present complaint is 
directed to be made ostensibly under a provision of the Criminal 
Procedure Code. It appears to me that the order of the Court 
which is now sought to be challenged in a superior Court is an 
order passed in exercise of criminal jurisdiction; the right of 
appeal is also provided by another provision in the Criminal 
Procedure Code. The appeal therefore has to be presented 
under the Criminal Procedure Code and there is no reason why 
the appeal which is presented under the Criminal Procedure 
Code from an order passed in the exercise of a jurisdiction 
conferred by the Criminal Procedure Code should not be treated 
as an appeal on the criminal side of this Court. It may be 
that the rule quoted by the office prescribes a different procedure, 
but I am not satisfied that that rule is in consonance with law 
-or can affect a right given by a statute, namely, the right of 
appeal from an order made under S. 476, Criminal Procedure 
Code, to the Court to which that Court is subordinate. The 
powers of a Court of appeal in criminal matters is governed by 
different provisions than in the case of civil appeals, and it is 
‘desirable in my opinion that any doubt which remains on the 
subject should be removed. I am satisfied that cases of this 
kind including revisions preferred from appellate orders made 
under S. 476-B of the Criminal Procedure Code are proceedings 
of a criminal nature and should be therefore filed on the 
‘criminal side of this Court and not on the civil side. It is 
obvious that in the case of Revision Petitions the powers of the 
Revisional Court would be materially different in criminal cases 
than in civil cases. What should really count in matters 
of this kind is not the designation of the Court which 
makes the order but the character of the jurisdiction exer- 
cised in making the order that is sought to be taken to a higher 
Court in appeal or revision—whether it is of a criminal 





1, (1931) LL.R. 13 Lab. 342 (F B.). 2 ILR (1933) Bom. 331 (F.B.). 
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nature or of a civil nature. It cannot for a moment be 
maintained ‘that an order directing a criminal complaint to be 
made .is one made in the exercise of civil jurisdiction. It is 
not part of the jurisdiction of Civil Courts as such to prefer 
criminal complaints. The power to make a complaint is given 
by the provisions of the Criminal Procedure Code and that 
shows to my mind that when this power is actually exercised by 
Civil Courts under.S. 476, Criminal Procedure Code, they are 
really acting in the exercise of a criminal jurisdiction. The 
appeal should therefore be entertained on the criminal side of 
this Court. 

B. V. V. ——— Order made. 

“ [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—Sik ALFRED HENRY LioneL Leaca, Chief 
Justice, Mr. Justice Mapuavan NAR AND MR. JUSTICE 
VARADACHARIAR. 

The Commissioner of Income-tax, Madras .. Petttoner* 
v. 
P.R.A.L.M. Muthukaruppan Chettiar, Paga- 


neri, Ramnad District l .. Respondent. 

Income-tax Act (XI of 1922), S. 26 (2)—Assessee lending money io 
another firrm—Repayment of loan after three years in British India—Profits 
whether assessable as amount received in British India, 

The assessee carried on business as a money-lender in British India and’ 
also at various places outside British India. Until February, 1936, he was a 
partner in a firm carrying on business at Singapore. In that month the part- 
nership was dissolved and the assessee took over the business. The firm in 
which he was a partner lent about a lakh of Rupees to another of his outside 
firms in 1931. In 1934 that amount was repaid with interest then due. The re- 
payment of loan was effected by the debiting of the assessee’s personal account 
in the other firm and crediting his British Indian firm with that amount. This 
was done in 1935. The Commissioner of Income-tax treated the deposit of the 
amount in the books as a remittance to British India of profits made ii the 
assessee outside British India and the questions for reference were: 

(1) Whether by applying provisions of S. 25 (2) of the Act the assessee 
should not be considered as having become the sole owner of the debt 
originally advanced by the firm and whether the sum credited to the British 
Indian firm was not assessable as realisation of debt by the assegsee in British. 
India, and 

(2) Whether apart from the applicability of S. 26 (2) in any event the sum 
advanced more than three years prior to the year of account was not assess- 
able as a return of capital or profits earned more than three years prior to- 
the year of account. 








* O. P. No. 254 of 1937. 14th November, 1938, 


1] ‘THE MADRAS LAW JOURNAL REPORTS, 483 


Held, that S. 26 (2) not only fixes the liability but does cover the process 
of computation of the amount on which tax is to be paid. The assessment 
must be on the footing that the assessee became the owner of the business on 
the first day of the year of account. The assessee must be regarded as the 
lender of the capital and deemed to have received repayment. of the ‘loan in 
British India. Since the amount he received covered both principal and 
interest, the interest is taxable, but not the principal. 

Karuppastwamt Moopanar v. Commissioner of Income-tax, Madras, 
(1934) 7 T. I.C. 283, relied on. 


M. Patanjali Sastri for the Commissioner (Petitioner). 

P. R. Srinivasan for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—The assessee carries on business as a 
money-lender at Paganeri in the Ramnad District and at various 
places outside British India. Until the month of February, 
1936, the assessee was a partnerin the firmofP.R.A.M. carrying 
on business at Singapore. In that month the partnership was 
dissolved and the assessee took over the business. On the 23rd 
March, 1931, the P.R.A.M. firm advanced Rs. 1,00,000 to the 
S.P.K.A. firm of Zigon, Burma. On the 10th February, 1934, 
the S.P.K.A. firm repaid the loan with the interest then due, in 
all Rs. 1,22,659. The loan was discharged by payment of the 
amount to the assessee through the S.P.K.A.A.M. firm of 
Rangoon. The assessee retained the money in Rangoon, it 
being held on his behalf by the S.P.K.A.A.M. firm. The 
repayment of the loan to the P.R.A.M. firm was effected by the 
debiting of the assessee’s personal account in that firm and cre- 
diting the Zigon firm with the amount. This was done on the 
12th April, 1935. The amount debited to the assessee and cre- 
dited to the P.R.A.M. firm was actually Rs. 1,26,463, the 
difference between this sum and the Rs. 1,22,659 representing 
the interest which had accrued between the: 15th October, 1934, 
when the assessee received the money and the 12th April, 1935, 
when the loan to the S.P.K.A. firm was closed in the books of 
the P.R.A.M. firm. The Commissioner of Income-tax has 
treated the deposit of the Rs. 1,22,659 in the books of the S.P. 
K.A.A.M. firm as a remittance to British India of profits made 
by the assessee outside British India and this reference is con- 
cerned with the legality of the decision. The questions referred 
are as follows: 


“(a) Whether by applying the provisions of S. 26 (2) of the Act the 
petitioner should not be considered as having become the sole owner of the 
debt originally advanced by the firm and whether the sum of Rs. 1,22,659 was 
not assessable as realisation of the debt by the petitioner in British India. 
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(b) Whether apart from the applicability of S 26 (2) of the Income-tax 
Actin any event the sum of Rs. 1.00,000 (out of the som of Ra 1,22,659) 
advanced more than three years prior to the account year was not assessable 
as a return of capital or profits earned more than three years prior to the 
accotmnt year.” ’ 

Before us the learned Advocate for the assessee has con- 


ceded that the assessee is liable to tax on the Rs. 22,659, the 
amount of the interest gained on the Rs. 1,00,000 whether 
S. 26 (2) applies or not. 

It will be convenient to take the second question first 
and its decision does not require much discussion. The 
assessee had admittedly profits lying to his credit in the 
books of the Singapore firm in excess of the amount which he 
retained in ‘Rangoon. The repayment of the assessee by the 
S.P.K.A. firm in Burma, of course, operated to discharge 
the S.P.K.A. firm and, if the assessee had remitted the money 
to Singapore, no question would have arisen. But, instead of 
sending the money to Singapore, the assessee retained it in 
Burma for his own purposes and, so far as the P.R.A.M. firm 
was concerned, the repayment came from his account with that 
firm. By doing this, the assessee in effect transferred the sum 
of Rs. 1,22,659 from Singapore.to Burma and, as Burma was 
then within British India, it amounted to a transfer of profits 
to British India. It has been accepted that, if the amount is to 
be ireated as a remittance of profits, it must be regarded as a 
sum having been received in British India within three years of 
the period in which the profits were earned. 

The main question is that relating to S. 26 (2) of the 
Income-tax Act. Both the assessee and the Commissioner of 
Income-tax say that this section applies to a foreign business of 
a person who is chargeable to income-tax in British India and 
the first question referred must therefore be answered on this 
footing. At the same time I wish to make it clear that in 
discussing the provisions of S. 26 (2) it must not be take. that 
we are in fact holding that it does apply to a foreign business. 
In V.R.S.A.R. Arunachalam Chettiar v. Commissioner of 
Income-tax, Madrasi, this Court took the view that the section 
did apply, but we consider thatthe question calls for further 
consideration ina suitable case. The Commissioner of Income- 
tax contends that S. 26 (2) merely operates to fix the liability 
for payment of the tax. The assessee, on the other hand, says 





1, (1929) 3 L.T.C. 441. 
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that it not only fixes the liability, but governs the computation 
of the tax. In other words, the Commissioner of Income-tax 
says that the assessment must be based on the method which 
would apply if the P.R.A.M. firm had continued to be a partner- 
ship throughout the year of account, whereas the assessee says 
that the assessment should be on the footing that he became the 
owner of the business on the first day of the year of account. 

In Ran Rakha Mal and Sons, Ltd. v. Commissioner of In- 
come-taz, Punjabl, a benchof the Lahore High Court accepted 
the opinion put forward by the Commissioner of Income-tax. 
In the Commissioner of Income-tax, Bombay v. The Masagaon 
Dock, Ltd.2, Rangnekar, J., also read the section in this way, but 
Blackwell, J., took the opposite view. Beaumont, C.J., answered 
the reference without dealing specifically with the question, but 
in Bhogilal Hargovandas Patel v. Commissioner of 
Income-tax, Bombay Presidency and Aden’, the learned Chief 
Justice sitting with Blackwell, J., regarded the section as 
covering the method of computation. The reading of the 
section as the assessee would have it read was accepted by this 
Court in S. V. Karuppaswami Mooppanar v. Commissioner 
of Income-tax, Madras4 and by the Income-tax authorities in 
presenting the case. The matter related to the assessment of 
a person who had continued the business of a partnership. He 
sought to deduct interest which had been paid on additional 
capital supplied by the outgoing partners. The Income-tax 
Officer refused to allow the deduction and the question was 
referred to the Court. In his statement of the case, the Com- 
missioner of Income-tax observed: 

“The plain meaning of the sub-section is that the place of the prede- 
cessor as the proprietor of the business during the previous year must be 
regarded as having been occupied by the successor, the other things remaining 
the same. Thus during the period of the previous year, the predecessor's 
capital becomes the successor’s capital, the predecessor's acts and transactions 
the acts and transactions of the successor and the predecessor's profits the 
profits of the successor. In other words the profits of the business have to 


be computed as though there had been no change and the profits arrived at 
treated for assessment purposes as profits made by the successor.” 


T have quoted this passage in full as Mr. Patanjali Sastri 
has contended that the Commissioner of Income-tax did not 
adopt in that case a different attitude to the attitude which he 
now takes up, but this cannot be accepted. As it was said that 
the predecessor’s capital becomes the successor’s capital, the 


1. (1936) LL.R. 18 Lah. 325. 2 ATR. 1938 Bom. 374. 
3. (1935) 9I.T.C 110 4. (1934) 7 L.T.C. 283. 
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predecessor's acts and transactions the acts and transactions of 
the successor and the predecessor’s profits the profits of the 
successor, the contention was clearly one that the section applied 
for all purposes and moreover this is shown to be the case in 
the judgment of Beasley, C.J., who observed: 


“The plain reading of the sub-section is, in my opinion, that the prede- 
cessor’s capital becomes the successor’s capital and that for all purposes the 
succeeding partner is to be regarded as the former firm. I agree with the 
reasons given by the Income-tax Commissioner for taking the view opposed 
to that put forward by the petitioner.” 


The argument put forward by the petitioner in that case 
was that the loans from the ex-partners should be treated as 
loans from strangers, whereas the Court decided that the whole 
of the capital was to be deemed to be the capital of the succes- 
sor and he could not be allowed deductions by way of interest 
on his own money. This decision is binding on us and if 
S. 26 (2) does apply to a foreign business, the section is wide 
enough to admit of this view. The section says that assess- 
ment shall be made on the person succeeding, 

“As if he had been carrying on the business, profession or vocation 
throughout the previous year, and as if he had received the whole of the 
profits for that year.” 

The word “assessment” is used in two senses in the Act— 
the process of determining the amount of profit or loss and the 
process of levying tax, but, ifthere is nothing repugnant in the 
context, the word refers to the process of determining profit or 
loss. And this is the view of the Income-tax authorities, vide 
the Income-tax Manual (7th Edition), page 159. As the 
assessment is to be made as if the person had been carrying on 
the business throughout the year of account and as if he had 
made the whole of the profits for that year, it is difficult to see 
how it can be said th t the sub-section does not include the 
process of computing the amount on which tax is to be paid. 
Unless a contrary intention is to be drawn from the section 
itself, the assessee is entitled to have it read in this way. 


The parties having agreed that S. 26 (2) does apply to the 
present case, and as we hold that it does cover the process of 
computation, the assessee must be regarded as the lender of the 
Rs. 1,00,000 to the S.P.K.A. firm and deemed to have received 
repayment of the loan. The amount which he received covered 
both principal and interest and as the payment was made to him 
in British India, the interest is taxable but not the principal. 
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The reference will be answered in the sense indicated and 
as the assessee has succeeded in the main part of the claim, he 
will be entitled to his costs, which we fix at Rs. 250, and to the 
return of the deposit. 

K.C. ——— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PANDRANG Row AnD MR. JUSTICE 
ABDUR RAHMAN. 

K. P. Madhavi Ammal and 
others .. Appellanis* L. Rs. of Petitioners 
(Plaintiffs—Petitioners) 


v. 
M. Subramanian Nambudri- 
pad and others .. Respondents—Respondents (Def- 
endanis 1 and 3 to 13— 
Respondents). 


Nambudri Aci (XXI of 1933), S. 23—Right ofa member of a Malabar 
illom to take her or his share of properties—Vesied right—Transfer of share 
by a member before actual partition good, 

The Madras Nambudri Act (XXI of 1932) was an Act to define and to 
amend, among other things, the law relating to partition applicable to 
Nambudri Brahmins and S. 23 of the Act gives an unqualified right to every 
member of the illom to take his or her share of all the properties of the 
illom over which it has power of disposal. This unqualified right which is 
given to every member of the illom was really meant to bea right which 
would vest in the member of the illom who is making the claim in question, 
separation being of course a uecessary concomitant of the claim. It could 
not have been intended by the legislature that till the Court passed a decree in 
a suit preferred by any member of the illom, there could be no vested right 
in the member which could be transmitted by him either by will or otherwise. 
There seems to be no reason why the rule of law which applies to the 
Hindus governed by the Mitakshara law, should not apply to Nambudris, 
namely, that there is a division of status, and, so to speak, a division of title 
and a proprietary interest vested in the person concerned, the moment he 
makes an unqualified and unambiguous declaration of his intention to claim 
his share and separate himself from the family even though such declaration 
is unilateral. 

Kunchi Amma v. Minakshi Amma, (1935) 70 M.L.J. 114: LL.R. 59 Mad. 
693; Subramanyan Tirumurupu v. Naratna Tirumurupw, (1938) 1 M.L.J. 
710 and Krishnan v. Narayanan Nayar, (1938) 1 M.L.J. 715, relied on. 

Girja Bat v. Sadashiv Dhundiras, (1916) 31 M.L.J. 455: L.R. 43 I.A. 151: 
I.L.R. 43 Cal. 1031 (P.C.), referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam in O. S. No. 6 of 1934. 
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Petition under S. 115 of Act V of 1908 praying the High 
Court to 'revise the order-of the Court of the Subordinate Judge 
of .Ottapalam dated 23rd August, 1935, in I. A. No. 551 of 
1935 in O. S. No. 6 of 1934. 
K. P. Krishna Menon and A. P. Kuttikrishna Henot r 
Appellants. 
P. Govinda Menon, D. H. Nambudripad, T. N. R. Thiru- 
malpad and P. Chandrasekkara Menon for Respondents. 
The judgment of the Court was delivered by 
Pandrang Row, J.—This is an appeal from the decree of 
the Subordinate Judge of Ottapalam dated the 23rd August, 
1935, which dismissed the suit originally instituted by one 
Bhavatharathan Nambudripad for partition of his share in the 
property of his illom. He instituted the suit on 20th February, 
1934. He executed a registered will seven days later leaving 
all his property including his share in his illom property to his 
Nair wife and children. He died on 2nd July, 1935. The Nair 
wife and children applied to be brought on record as the legal 
representatives of the deceased plaintiff, claiming to come in as 
such under the registered will and also as the heirs of the 
deceased plaintif under the Marumakkathayam law. That 
application was dismissed, the Subordinate Judge holding that 
the right to sue did not survive as there was no severance of 
status by the mere filing of the suit and that as there was no 
severance of status, there was nothing to which the legal 
representatives could lay claim. Not only was the application 
dismissed but the suit was also dismissed on the ground that 
the right to sue did not survive, as the sole plaintiff had 
died. In other words, the learned Subordinate Judge appears 
to have looked upon the suit for partition as if it was a purely 
personal action which ceased to survive after the death of the 
sole plaintiff, and this in spite of the specific provision in the 
recent legislation giving the right to any member of an illom to 
claim his share in the illom property. The Madras Nambudri 
Act of 1932, which is Act XXI of 1933 was an Act to define 
and to amend, among other things, the law relating to partition 
applicable to Nambudri Brahmins, and S. 23 of the Act 
provides distinctly as follows :— 
“ Any member of an illom male or female may claim to take his or her 


share of all the properties of the illom over which it has power of disposal 
and separate from the illom,” 
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This unqualified right which is given to every member of 
the illom was surely meant to bea right which would vest in 
the member of the illom who is making the claim in question, 
separation being of course a necessary concomitant of the claim. 
Tt could not have been intended by the Legislature that till the 
Court passed a decree in a suit preferred by any member of the 
illom, there could be no vested right in the member which could 
be transmitted by him either by will or otherwise. It is not 
seriously disputed that if he had chosen to make an alienation 
of his share during his lifetime the alienee would be entitled to 
maintain his right to recover the particular share that would 
have fallen to the deceased alienor. There seems to be no 
particular reason why the rule of law which applies to the 
Hindus governed by the Mitakshara law should not apply to 
Nambudris, namely, that there is a division of status, and, so to 
speak, a division of title, and a proprietary interest vested in 
the person concerned the moment he makes an unqualified and 
unambiguous declaration of his intention to claim his share and 
separate himself from the family even though such declaration 
is unilateral. 


This was the law as laid down by their Lordships of the 
Judicial Committee in Girja Bat v. Sadashiv Dhundiraj! 
beyond any shadow of doubt, though some previous observations 
of their Lordships had pointed this way. In any case when the 
Legislature was considering this Nambudri Act of 1932, it must 
be obvious that it had this well-established rule initsmind when 
it enacted this S. 23, which gave every member of an illom the 
right to claim his or her share, that on the making of such a 
claim he would have a vested right so far as his share of the 
property was concerned, though that share remained to be 
ascertained later on, either by mutual agreement or by an order 
of Court. In our opinion a perusal of the whole of the 
Chapter relating to partition in this Act XXI of 1933 shows 
that the interpretation placed upon S. 23 by the Court below 
cannot be accepted. This question has been already considered 
in more than one previous case, and it is enough to refer to 
Kunchi Amma v. Minakshi Amma’, Subramanyan Tirumurupu 
v. Narama Tirumurupus and Krishnan v. Narayanan Nayar. 





1.. (1916) 31 M.L.J. 455: L.R. 43 LA. 151: LL.R. 43 Cal. 1031 (P.C.). 
2. (1935) 70 M.LJ. 114: I.L.R. 59 Mad. 693. 
3 (1938) 1 MLJ 710. 4. (1938) 1 ALL.J. 715. 
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These are cases decided by Benches, and the fourth case is one 
décided by a single Judge and reported in Madhavi Amma 
v. Nagappan Nairi. All these decisions support the view 
that the rule which is applied to Hindus governed by the 
Mitakshara law is a rule that should be applied to the 
Nambudris governed by the Act even though the Mitakshara 
as such.does not apply to the Nambudris. It is not necessary 
for our present purpose to enter into a historical disquisi- 
tion on the subject as to whether this rule was laid down 
as regards Hindus governed by the Mitakshara because of 
certain texts in the Mitakshara or the Commentaries subsequent 
to the Mitakshara or because of certain legal principles which 
have no necessary connection with the Mitakshara and its 
successors. The fact remains that the rule was known to be 
applicable to the Hindus in this presidency barring exceptional 
classes like Nambudris and Marumakkathayees and so on when 
the Legislature took up the question of amending the law 
relating to such excepted classes. It is going too far to say in 
the- absence of any clear statement to the contrary that the 
Legislature intended that a different rule should apply to these 
excepted classes whose position was brought into line with that 


‘of the other Hindus in the Presidency in several respects 


including the right of partition. The question has been 
discussed in the judgments in the cases referred to above and 
it is not necessary for us to say anything except that we agree 
with the reasoning and with the decisions in those cases. To 
our minds a perusal of S. 23 in particular and of the whole 
Chapter VI of the Act in question is itself sufficient to remove 
any possible doubt on the subject. It follows from what we 
have said that this appeal must be allowed and the decree of 
the Court below dismissing the suit must be set aside and the 
suit remanded for fresh disposal according to law. In the 
connected Revision Petition (1722 of 1935) the order sought 
to be revised is the order dismissing the application of the legal 
representatives to be brought on record. That revision petition 
also must be allowed, and it is hereby allowed, and the order of 
the Subordinate Judge dismissing the petition is set aside and 
the appellants are permitted to come on record as the legal 
representatives of the deceased plaintiff in the suit. The 








1. (1938) 48 L.W. 868, 
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appellants are entitled to their costs in the appeal. In so far as 
the costs in the Gourt below are concerned, they should be 
provided for in the revised decree of the Court below. The 
appellants will be entitled to a refund of the court-fee paid on 
the memorandum of appeal. There will be no order as to costs 
in the revision petition. 


K.C. 





Appeal allowed and 

Civil Revision Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PANDRANG Row AND MBR. JUSTICE 
VENKATARAMANA Row. 


Kurella Ramamurti ahas Sreeramulu 
and another .. Appellants* inthe Appeal, 
and petitioners in the C. 


M. P. (Defendants). 
v 


Nalam Subbarao .. Respondent in both 
(Plaintif). 

Contract—Mortgage—Promsion for repayment in eight tastalments— 
Stipulation for repayment of the entire amount carrying compound interest at 
12 percent. per annum in case of default in any instalment—Provision for 
interest, if penalty. 

A mortgage deed provided that the sum of Rs. 2,000 borrowed thereunder 
should be repaid in eight annual instalments of Rs. 250 each. It further 
stipulated that in default of repayment of any instalment the entire amount 
shall become payable at once carrying interest at 1 per cent, per mensem 
compound with yearly rests, 

Held, the provision for compound interest 13 a penalty and not binding 
-on the mortgagors. 

Appeal against the decree of the District Court of East 
Godavari at Rajahmundry in O.S. No. 46 of 1934 and petition 
praying that in the circumstances of the affidavit filed herein 
the High Court will be pleased to direct scaling down of the 
debt in the said O.S. No. 46 of 1934 according to the provi- 
sions of the Madras Agriculturists Relief Act (IV of 1938). 

D. Suryaprakasa Rao for Appellants. 

P. V. Vatlabhacharyulu for Respondent. 

The judgment of the Court was delivered by 


Pandrang Row, J.—The only point that arises in this case 
is whether the stipulation for payment of compound interest at 
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the rate of 12 per cent. per annum found in the suit mortgage 
deed is in the nature of a penalty and ought to be relieved 
against. The mortgage deed provided that the sum of Rs. 2,000 
which was borrowed thereunder should be repaid in eight annual 
instalments of Rs. 250 each, such instalments to count both 
towards principal as well as interest on the entire sum. The 
stipulation that is objected to runs as follows :— 

“And that in default of payment of sums due in any instalment, the 
sum remaining unpaid on that date shall be added to the principal and the 
entire amount become payable at once irrespective of future instalments, the 
entire sum carrying interest at 1 per cent. per mensem compound with yearly 
rests.” 

There was, as it were, a double penalty put upon any 
default in payment of the annual instalments, namely, the entire 
sum will become immediately repayable irrespective of future 
instalments, and secondly interest had to be paid at one per 
cent. per mensem compound with yearly rests. The latter 
penalty is, in our opinion, a clear penalty which the parties 
could not have intended to be enforced as damages for breach 
of the contract to pay annual instalments. The stipulation in 
question which requites payment of compound interest at 12 
per cent. per annum is therefore not binding on the defendants, 
the appellants and we think the proper and reasonable provi- 
sion to make as regards interest is 12 per cent. simple interest 
as is provided earlier in the document. 


The decree of the Court below must be varied in accord- 
ance with this finding, namely, by allowing the plaintiff only 
simple interest at 12 per cent. per annum and not compound 
interest as claimed in the plaint and allowed by the Court 
below. In view of the fact that the interest is fairly high and 
the security was quite good and also in view of the fact that 
over Rs. 4,000 has actually been paid by the mortgagees to the 
mortgagor, we are not prepared to award any compensation to- 
the mortgagee except not to interfere with the award of costs 
in the Court below and not to compel him to pay the costs of 
the appeal in this Court. Beyond this, we are of opinion the 
case does not require any award of compensation to the mort- 
gagee. The appeal is allowed as indicated above and the 
parties will bear their own costs in this appeal. 


C. M. P. No. 5029 of 1938, as application filed by the 
appellants for scaling down the debt under Ss. 8 and 9 of the 
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Madras Act IV of 1938, will be remitted to the Court below 
for disposal according to law and the decree in this appeal will 
be subject to the final orders un that application. 
K.C. Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE VARADACHARIAR AND MR. 
JUSTICE ABDUR RAHMAN. 
Irukulapati Venkateswara Rao, styling 
himself as Kannaganti Venkateswara 





Rao .. Appellant* (2nd Defen- 
j dani—Pelitioner) 
v. i 
Vemuri Ammayya and others .. Respondents (Plaintiff and 
Defendants). 


Hindu Law—Trade started by father ina non-trading family—Debts ın- 
curred for such trade—If not binding on the sons. 

A debt by a Hindu father in connection with a trade started by himself, 
when trade was not the normal occupation of the family, cannot be held to be 
avyavahartka debt so as not to bind the sons. 

Achutharamayya v. Raimajee Bhootayi, (1925) 50 M.L.J. 208: 1L.R 49 
Mad. 211, is not in this respect to be deemed to be overruled by Benares Bank 
Ltd.v Hart Narain, (1932) 63 M.L.J. 92: L.R. 59 I.A. 300: LL.R. 54 All. 564 
(P.C). 

Appeal against the decree of the Court of the Subordinate 


Judge of Tenali in O. S. No. 9 of 1931. 

P. Satyanarayana for Appellant. 

K. Kottayya for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J—The second defendant appeals against 
a preliminary decree for sale passed by the lower Court on foot 
of a mortgage-deed (Ex. A) executed on 10th March, 1926, by 
the first defendant for himself and as guardian of his then 
minor son the second defendant. The mortgage deed had been 
executed to secure repayment of a sum of Rs. 10,000 made up 
of Rs. 2,429-3-3 then due to the plaintif himself on promissory 
notes that had been executed by the first defendant and of a 
sum of Rs. 7,570-12-9 recited to have been received in cash by 
the firstdefendant for discharging debts that had been contracted 
by him from others. The first defendant contended that Ex. A 
was supported by considerauon only to the extent of 
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Rs. 2,429-3-3 and that as regards the balance, the statement of 
cash payment in Ex. A was not true and that the understanding 
between the parties was that the document should serve as secu- 
rity for any amounts for which the plaintiff might ultimately 
become liable in connection with loans which the parties intended 
to borrow for the benefit of the first defendant, with the plain- 
tiff standing as surety therefor. The second defendant who 
had attained majority by the date of the suit contended that 
even as regards the sum of Rs. 2,429-3-3, there was no genuine 
or binding debt and that in any event the mortgage was. not 
binding upon his share in the family property. At a later stage, 
a further question was raised by an additional issue, namely, 
whether the mortgage-deed has been duly attested. 

The learned Subordinate Judge held that the bond had been 
duly attested and that the sum of Rs. 10,000 had been paid as 
recited in the document and that the cash payment of 
Rs. 7,570-12-9 paid by the plaintiff to the first defendant at the 
time of Ex. A had been utilised for discharge of antecedent 
debts due by the first defendant to other creditors. He accor- 
dingly passed a preliminary decree for the sale of the mortgaged 
property. Before us, the lower Court’s finding on the question . 
of attestation has not been challenged nor has any objection 
been taken to the binding character of the mortgage so far as it 
related to the sum of Rs. 2,429-3-3 found to be due from the 
first defendant to the plaintif on the date of Ex. A. 


The learned Counsel for the appellant has directed his 


‘arguments mainly to the question of the truth of the ‘plaintiff's 


story as to the cash advance of Rs. 7,570-12-9 and as to the 
application of this sum in the discharge of antecedent debts by 
the first defendant. The decision of both these questions rests 
to a certain extent on the appreciation of oral evidence. The 
onus of proof is, of course, on the plaintiff, so far at any rate 
as he seeks to hold the second defendant’s share in the property 
liable under the mortgage. Besides- examining himself, the 
plaintiff has examined a number of witnesses, some of whom 
prove that a portion of the money required to be advanced 
under Ex. A was borrowed from them by the plaintiff just prior 
to Ex. A and the rest claim to be creditors of the first defen- 
dant whose debts were discharged out of the moneys borrowed 
by the first defendant under Ex. A. As against this body of 
evidence, there is, on the other side, only the testimony of the 
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first defendant who has shown himself to be a very unreliable 
witness. 


There are three documents in the case, besides Ex. A, 
which lend considerable support to the plaintiff ’s case. Exs. D 
and E are two promissory notes executed by the plaintiff on 
8th March, 1926, in favour of certain relatives of his and it is 
the plaintiffs case that as he had not on hand at the time the 
whole amount required to be advanced under Ex. A, he borrowed 
part of the amount under these promissory notes. That these 
notes cannot be a later fabrication is shown by the fact that the 
first defendant has himself attested them and when confronted 
with them in the box, the first defendant did not impeach their 
genuineness. These notes recite in terms that the money was 
borrowed for the very purpose of being advanced to the first 
defendant. No reason has been suggested why false recitals 
should have been put in either in Ex. A or in Exs. D and E. 
The explanation attempted by the first defendant in respect of 
these recitals is difficult to understand. At one stage, he sug- 
gested that Ex. A was secretly executed, but it does not seem to 
be part of his case that he had anycreditors to cheat at the time. 
The argument founded on the purchase of the stamp papers for 
Ex. A in three different names is absolutely disingenuous. The 
stamp papers were purchased on the same date from the same 
stamp vendor and as, under the rules, the vendor could not sell 
to the same person stamps in excess of the value of Rs. 50, the 
parties found it convenient to purchase three papers in three 
different names at the same time. It is regrettable that this 
circumstance should have been pressed into service for a baseless 
suggestion of fraud. If the understanding was that Ex. A was 
in part to be security to plaintiff in respect of transactions 
wherein he might stand surety for the defendant, there was no 
conceivable reason why it should not have been so recited in 
Ex. A. As regards the recitals in Exs. D and E, the first de- 
fendant suggested that they were put in with a view to enable 
the plaintiff to escape liability for income-tax. We can only 
say that it is not easy to understand the suggestion. It is only 
if money was really due under Ex. A and interest was paid by 
the debtor on that basis that any question of liability for income- 
tax or of escaping from it will arise. If no money was due 
under Ex. A to the extent of Rs. 7,500, there is no point in the 
parties taking steps to evade payment of income-tax. The 
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evidence further shows that Exs..D and E were discharged by 
the plaintiff by the sale of some of his lands under Ex. F. P. 
W. 4, the vendee under Ex. F, proves this sale and the payment 
of money in pursuance thereof to the promisees under Exs. D 
and E. This witness has not been cross-examined at all on 
behalf of the defendants. In the face of these documents which 
prove that the plaintiff did borrow money to advance under 
Ex. A and subsequently sold some of his lands to pay off the 
moneys thus borrowed, it is difficult to accept the story of the 
defendants that Ex. A is not what it purports to be and that no 
money was in fact advanced on the date of Ex. A as recited 
therein. i 

That the first defendant must have had other debts than 
what he had! borrowed from the plaintiff or with his help is 
shown by his admission that even in connection with his 
purchases of lands, he has had to borrow moneys and by the 
admission in his Insolvency Petition Ex. K of the existence 
of other debts. He is also obliged to admit that he had 
been carrying on trade at least since 1922. Though as a 
mere Kamma agriculturist, it would be nothing strange if he 
did not keep account books, it is hardly likely that he would not 
have kept accounts in connection with his trade. If these 
accounts had been produced, they would have shown what debts 
he had borrowed and how they had been discharged. The 
learned Subordinate Judge who recorded the evidence of P. Ws. 5 
to 8 who claimed to be creditors of the first defendant and 
deposed to the amounts due to them having been paid, out of 
the money borrowed under Ex. A, accepted their evidence as 
reliable. It is true that they have not produced any account 
books or other materials in corroboration of their story; and 
their inability to remember other transactions entered into, by 
them has also been rightly commented on. But their evidence 
has got to be read asa whole and in the light of the other 
circumstances established in the case. We see no reason to 
differ from the learned Subordinate Judge’s view that the plain- 
tifPs version is substantially true. 

Some point has been made of the fact that the plaintiff 
admittedly joined as surety for the first defendant in some of 
his borrowings after the date of Ex. A. One such transaction 
was put to him when he was in the witness-box and was 
admitted by him. Four other notes in which he had joined 


\ 
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were sought -to be filed in the lower Court but were rejected by 
that Court as not having been produced in time. An attempt 
has been made to ask us to receive them in evidence. We do 
not think it proper to admit them in evidence at this stage, as, in 
view of the allegations in thecounter-affidavit, further examina- 
tion of witnesses will be necessary to appreciate their bearing on 
the case. Weare however willing to proceed on the footing 
that the plaintiff did accommodate the first defendant in some 
of his subsequent borrowings. This by itself does not neces- 


sarily establish the truth of the first defendant’s story as to 


Ex. A. It is the common case of the parties that the plaintiff 
and the first defendant were good friends at this time; and 
seeing that the margin of security afforded by Ex. A was fairly 
large, it is nothing’ strange that the plaintiff was prepared to 
take the risk of accommodating the first defendant in some of 
his borrowings, without insisting on security. The cordial 
relations between the parties also seem to account for the plain- 
tiff’s failure to insist on delivery to him of the documents dis- 
charged by the first defendant from out of the money borrowed 
under Ex. A. It has been argued that the omission of the 
plaintiff io refer on earlier occasions in detail to the pre-exist- 
ing debts of the first defendant now proved through P.Ws. 5 
to 8 militates against the truth of that story. But we are not 
satisfied that any occasion arose before the trial of the suit 
when the plaintiff need, in the ordinary course, have set forth 
these details. In the notice which the first defendant issued to 
the plaintiff in 1929, he deriied that Ex. A was supported by 
cash payment as recited therein to the extent of Rs. 7,570 and 
the plaintiff merely repudiated this assertion. We do not see 
that he was at that time called upon to say how exactly -this 
amount had been applied by the first defendant. It was only 
when the second defendant attempted to impeach the binding 
character of Ex. A in this suit, that the question of the dis- 
charge of antecedent debts assumed importance. We accord- 
ingly concur in the finding of the lower Court that Ex. A is 
fully supported by consideration and that the sumof Rs. 7,570 
borrowed in cash under it is shown to have been utilised by the 
first defendant for the discharge of antecedent debts. 


On the above finding, Ex. A would prima tacie be binding 
on the second defendant’s share as well. But it has been con- 
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were incurred by hini in connection with a trade started by 
himself, when trade was not the normal occupation of the 
family, the debts must be held to be avyavaharika debts and as- 
such not binding on the son. The learned counsel for the 
appellant admitted that this contention was opposed to the 
decision in Achutharamayya v.Ratnajee Bhootajii, but he argued 
that it is supported by the decision of the Privy Council ir 
Benares Bank, Lid. v. Hari Narain?. We find nothing in Benares 
Bank, Ltd. v. Hari Narain3, that supports this argument. Their 
Lordships there decided only the question of the binding 
character of the mortgage as such on the footing that moneys 
had been borrowed contemporaneously with the mortgage for 
the purpose of carrying on a trade started by the father. They 
declined to deal with the question of the son’s liability for the 
debt under the pious obligation doctrine, on the ground that the 
question had not been raised in the Courts in India. We 
have been asked to say that the decision in Achutharamayya v. 
Ratnajee Bhootajil, as to “commercial” debts is opposed to the 
Hindu law texts. We are not prepared to accede to this con- 
tention. All that could be said against it is based upon am 
ainbiguous text of Gauthama which has been differently read 
and variously interpreted by different commentators. It is too 
much at this time of the day to ask the Court to hold that all 
debts borrowed for purposes of trade by a Hindu father are 
avyavaharika debts. The fact that on another question, the 
decision in *Achutharamayya v. Ratnajee Bhootaji, must 
be deemed to have been overruled by the decision in Benares 
Bank Lid v. Hart Narain? does not affect the present question. 

The appeal fails and is dismissed with costs. The court- 
fee payable on the memorandum of appeal will be paid by the 
appellant. 

C. M. Ps. Nos. 4674 and 4675 of 1938 are dismissed. 

C. M. P. No. 4676 of 1938 is an application under the 
Madras Agriculturists’ Relief Act for scaling. down the debt. 
The counter-affidavit filed by the first respondent denies that 
the applicant is an agriculturist. The affidavit filed in support 
of this application is too meagre to be acted on. The petitioner 
will, within a fortnight, file a more detailed affidavit stating the 
grounds on which he claims to be an agriculturist within the 


1. (1925) 50 M.L.J 208: I L.R. 49 Mad. 211. 
2. (1932) 63 M.L J. 92: L.R. 59 I A. 300: LL.R. 54 All. 564 (P.C.). 
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meaning of the Act and also whether even his father, the first 
defendant, is claimed by him to be an agriculturist within the 
meaning of the Act. 
K C. neee Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction] 
PRESENT :—Sm ALFRED Henry LIONEL LeacH, Chief 
Justice AND MR. Justice MADHAVAN NAIR. 


C.S. Nataraja Pillai and another .. Appellants* (Defendants) 
v. ' 
C.S. Subbaroya Chettiar .. Respondent (Plaintiff). 


Foreign judgment—Declaration that a person is the adopted son ofa 
Hindu widow—If binding sn a suit relaimg to immovable property in British 
India—Analogy to judgment in rem—Comity of nations—Successton Act— 
Applicabslty to estates of Hindus domiciled abroad. 

The Indian Succession Act must not be deemed to apply to the estate of 
Hindus who are domiciled abroad. 

Khatubai v. Mahomed lazı Abu, (1922) 44 M.L.J. 35: L.R. 50 I.A. 108: 
LL.R. 47 Bom. 146 (P.C.). 

Venkaiappayva v. Venkaia Ranga Row, (1919) 38 M.L J. 149: I L.R. 43 
Mad 288 [on appeal to Privy Council, Venkatappayya v Venkata Ranga Row, 
(1928) 56 M.L.J. 218: L.R. 56 LA. 21: LL.R. 52 Mad 175 (P.C.)] referred to. 

The judgments of the French Courts declaring that the respondent is 
the validly adopted son of a Hindu widow (under the French Law a 
Hindu widow can adopt a son to herself) cannot be regarded as a judgment 
inrem within the meaning of S. 41 of the Evidence Act. But a declaration by 
a Court affecting the status of a person domuciled within its territory is 
treated by the comity of nations as being analogous to a judgment in rem, 
and governs succession to movable property. 

Messa v. Messa, I,L.R. (1938) Bom. 529, followed. 

Where the law requires the personal law to be followed no reason 
exists for making any distinction between movable and immovable property. 

Pydah Chinna Ramakrishnayya v. Srt Manyam Mahaiakshamma Gars, 
(1929) 30 L.W. 691, explained. 

Appeal against the judgment and decree of the Honourable 
Mr. Justice Wadswoithdated Ist December, 1936, and passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C.S. No. 596 of 1928. 

K. Krishnaswami Asyangar and P. R. Ramakrishna Aiyar 


for Appellants. 

K. Rajah Aiyar and V. Ramaswami Atyar for Respon- 
dent. 

The judgment of the Court was delivered by 

The Chief Justsce.—In this appeal the Court is called upon 
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respondent to be the adopted son of a Hindu widow is binding 
on the Court in a suit relating to immovable property. On the 
26th April, 189], one Calve Sadasiva Chetti, a French citizen, 
died in Pondicherry leaving a widow, but no issue. The 
deceased was a man of considerable wealth and had immovable 
properties in Pondicherry and in the Madras Presidency. By 
a will and a codicil dated the 25th July, 1889 and 20th May 
1891, respectively, the deceased directed that the bulk of his 
estate should be devoted to charitable purposes and he appointed 
five executors and trustees. The will and the codicil were 
proved both in Pondicherry and in this Court by four of the 
trustees, but one of them, Calve Krishnaswami Chetti, refused 
to join in, and in 1892 instituted proceedings in Pondicherry for 
the removal of the trustees who had proved the will. As the 
result of this action the trustees were removed in 1906 and fresh 
trustees were appointed. The final decision was given by the 
Court of Cassation in Paris. There was also litigation in Pondi- 
cherry with regard to the validity of the will and this led in 
1917 to a declaration by the French Courts that the will was 


invalid and that Vasavambal Ammal, the widow, took the 


Pondicherry assets as on an intestacy. On the 12th December, 
1906, Vasavambal Ammal executed in Madras a deed by which 
she purported to adopt the second respondent. It is said by the 
appellants that this adoption was invalid as the widow had no 
authority to adopt. In fact they say that the will should be 
construed as embodying a prohibition against adoption. They 
also say that the widow was induced to sign the adoption deed 
under pressure from the trustees who were removed by the 
decree passed in Pondicherry. The deed of adoption was 
registered in Pondicherry and the French Courts have held the 
respondent to be the adopted son of Calve Sadasiva Chetti and 
also of Vasavambal Ammal. I will return to the decision of 
the French Courts later, but as there has been considerable 
litigation with regard to the estate in this Court it will be 
convenient first to refer to the suits in Madras. 


On the 19th February, 1908, the respondent who was then 
about four years of age instituted, through Vasavambal Ammal 
as his next friend, suit No. 49 of 1908 of this Court for a 
declaration that he was the lawfully adopted son of Calve 
Sadasiva Chetti and that the will was in consequence invalid. 
On this basis he asked that he be given possession of the Madras 
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properties. On the 24th November, 1908, this suit was with- 
drawn with liberty to bring a fresh suit on the same cause of 
action. In 1910, the persons who were appointed trustees as 
the result of the suit filed in Pondicherry by Calve Krishnaswami 
Chetti in 1892, filed suit No. 312 of 1910 of this Court for a 
declaration that the respondent’s adoption by Vasavambal 
Ammal was invalid and for possession of the properties situated 
in Madras. The defendants in this suit were three of the four 
trustees who had been removed, Krishnaveni Ammal (the 
respondent’s natural mother), Vasavambal Ammal and the res- 
pondent. The fourth trustee had died in the meantime. This 
suit was tried by Sir John Wallis who was then a puisne judge 
of this Court. Sir John Wallis held that the adoption of the 
respondent by Vasavambal Ammal was invalid as it was con- 
trary to the provisions of the will and also because the nearest 
Sapinda had not been consulted. Accordingly he directed that 
the properties in the Madras Presidency should be handed over 
to the plaintiffs. An appeal (O.S.A. No. 72 of 1913) was 
filed against this judgment and was heard by Abdur Rahim and 
Phillips, J}. Abdur Rahim, J., held that the Pondicherry Court 
had no power to remove the trustees appointed by the Madras 
Court in respect of immovable properties situated in Madras 
and in order to remove the old trustees a suit under S. 92 of the 
Code of Civil Procedure would be necessary. Phillips, J. held 
that this was not a suit for the removal of trustees. The old 
trustees had been removed and the plaintiffs had been appointed 
in their places. This was a suit based upon a foreign judginent 
which recognised the title of the plaintiffs to administer the 
trust and to recover the trust properties. He agreed that the 
adoption was invalid for the reasons stated by Sir John Wallis 
and also on the ground that the factum of adoption had not 
been proved. In view of this disagreement a Letters Patent 
Appeal No. 229 of 1916 followed and was heard by Ayling, 
Seshagiri Aiyar and Bakewell, JJ, who dismissed the suit on 
the ground that there was a defect in the appointment of the 
plaintiffs as trustees and that they therefore had no locus standi. 
No opinion was expressed on the question of the validity of the 
adoption. 

In 1920 Calve Subraya Chetti, son of Calve Krishnaswami 
Chetti, and two others, with the sanction of the Advocate- 
General instituted in this Court suit No. 226 ofthat year for the 
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removal of the three surviving trustees who had proved the will 
in Madras, for the appointment of new trustees and for the 
settlement of a scheme. The respondent, Krishnaveni Ammal, 
and Vasavambal Ammal were also made defendants. This suit 
also resulted in a compromise. Thecompromise was sanctioned 
by Kumaraswami Sastri, J., who passed a decree in the terms 
agreed upon. The respondent gave up his claim to be the 
adopted son of Calve Sadasiva Chetti. To Krishnaveni Ammal 
was allotted one item of immovable property in Madras, 
subject to her paying a sum of Rs. 50,000 to the respondent, 
and to the widow was allotted the property which is the 
subject-matter of the suit out of which this appeal arises. 
The other properties of Calve Sadasiva Chetti in Madras 
were to be regarded as constituting valid bequests to charities 
and a scheme for their management was settled. The respon- 
dent was still a minor, but the Court considered that it was in 
his interest that there should be a decree in the terms agreed 
upon. 

Vasavambal Ammal died on the 25th January, 1922. 
Calve Subbaraya Chetti then claimed to be entitled to the 
property which was allotted to Vasavambal Ammal under 
the compromise decree passed in suit No. 226 of 1920 on 
the ground that he was the reversioner to the estate of 
Calve Sadasiva Chetti, and purported to transfer it to the 
Madras trustees for the benefit of the charities mentioned 
in the will of Calve Sadasiva Chetti, who was his great 
uncle. Sankara Chetti, one of the trustees who had been 
temoved by the order of the French Court set up a claim to the 
property as the nearest reversioner of the widow and purported 
to transfer ‘it to the appellants, who claim to be illegitimate 
sons of Calve Sadasiva Chetti. In 1924 the Madras trustees 
filed suit No. 53 of 1924 to recover possession of the property 
and also of a rest house which had been managed by Vasa- 
vambal Ammal. In addition to the appellants, Sankara Chetti, 
Chockanathan Chetti (who was also one of the original 
trustees), the then tenant of the property, the respondent, and 
the person in possession of the rest house were made defen- 
dants. In spite of the compromise decree passed in suit 
No. 226 of 1920 the respondent advanced the claim to be the 
adopted son of Calve Sadasiva Chetti as well as the adopted 
son of the widow.’ This suit was dismissed on the 24th August, 
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1928 by Kumaraswami Sastri, J., on the ground that Sankara 
Chetti and not Calve Subraya Chetti was the nearest reversioner 
of Calve Sadasiva Chetti. Suit No. 696 of 1924 was tried 
with this suit. Suit No. 696 of 1924 had been filed by the 
respondent to recover the rest house from the care-taker. The 
respondent claimed the right to possession of the rest house as 
the adopted son of the widow, but without prejudice to his 
claim that he was also the adopted son of Calve Sadasiva 
Chetti. This suit was decreed by Kumaraswami Sastri, J., on 
the 5th September, 1928, on the ground that the respondent had 
been validly adopted to Vasavambal Ammal according to 
French law by which she was governed. The learned Judge 
left open the question of the respondent’s adoption to the 
testator. 


In suit No. 591 of 1928 of this Court Sankara Chetti 
sought to recover from Krishnaveni Ammal possession of the 
property which had been allotted to her under the decree in suit 
No. 226 of 1920. Sankara Chetty claimed to be entitled to the 
property as the nearest reversioner of Calve Sadasiva Chetti. 
He also claimed the right to manage the rest house. The suit 
came before Krishnan Pandalai, J., who dismissed it on the 
ground that the respondent was the validly adopted son of 
Vasavambal Ammal. The Court also held that Sankara Chetti 
could not challenge the adoption to Calve Sadasiva Chetti as 
Sankara Chetti had been instrumental in bringing it about. 


In 1930 the respondent instituted in this Court suit 
No. 257 of 1930 to set aside the compromise decree passed in 
suit No. 226 of 1930. The defendants were the Madras 
trustees. The respondent again claimed that he had been 
validly adopted both to the husband and the wife and that he 
was entitled to their estates. This suit was also compromised. 
The decree passed in suit No. 226 of 1920 was confirmed 
subject to the payment to the respondent of Rs. 1,000 plus a 
like sum for costs and the payment by the trustees of Rs. 35 
per mensem for his maintenance. 


I will now return to the litigation in Pondicherry. I have 
already mentioned that in 1906 the trustees who had proved the 
will were removed and this-led to the appointment of new 
trustees under the provisions of the will. In 1917 it was held 
by the Court ‘of Appeal at Pondicherry that the bequests to 
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charities were invalid because the sanction of the Administra- 
tion had not been obtained before the will was executed, and it 
was further held that in the absence of any other heir the 
widow took the French estate subject to certain non-charitable 
legacies. In 1920 Calve Subraya Chetti filed a suit in Pondi- 
cherry for a declaration that he was the reversioner to the 
estate of Calve Sadasiva Chetti. The defendants in this suit 
were the widow and the respondent. The adoption was 
challenged but the Court of first instance held that the respon- 
dent had been validly adopted both to the testator and to Vasa- 
vambal Ammal and ordered that all those who were in posses- 
sion of the properties left by the testator should deliver them 
up to the respondent. The judgment, of course, did not apply 
to properties which were made the subject of non-charitable 
legacies. The judgment was upheld on appeal by the Court of 
Appeal in Pondicherry and also by the Court of Cassation on 
second appeal. Therefore, so far as the French law is 
concerned the respondent is the heir both of Calve Sadasiva 
Chetti and of his widow and the French Courts have given hinr 
a declaration of his status. 


The suit out of which this appeal arises was filed on the 
Sth November, 1928, to recover the property which was allotted 
to Vasavambal Ammal under the compromise decree in suit 
No. 226 of 1920. The respondent claimed title to the property 
both as the adopted son of Calve Sadasiva Chetti and of 
Vasavambal Ammal The suit was tried by Wadsworth, J., 
who held that it was no longer open to the respondent to set up 
his adoption to Calve Sadasiva Chetti, this claim having been 
abandoned in suit No. 226 of 1920 and suit No. 257 of 1930, 
but it was open to him to claim to be the adopted son of 
Vasavambal Ammal. The learned Judge held that the adoption 
by the widow had been proved, and as she was governed by 
French law the adoption was valid. Accordingly he granted 
the respondent a decree for possession. In holding that the 
adoption of the respondent was valid the learned Judge relied 
on the documentary evidence (the deed of adoption and a deed 
of gift executed by Vasavambal Ammal in which reference is 
made to the adoption) and on the judicial recognition of the 
respondent’s status. The appellants have conceded in this 
Court that under French law a Hindu widow can adopta son to 
herself and that if' she does her adopted son succeeds to her 
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estate, but they say that the documentary evidence does not 
prove that there was a giving and a taking and that the 
requisite ceremony was performed and therefore it is not 
sufficient to prove that there was a valid adoption. They 
contend that this Court cannot have regard to the declaration 
of status given to the respondent by the French Courts or to the 
decisions of Kumaraswami Sastri, J. and Krishnan Pandalai, 
J. For reasons which I shall state I consider that this Court 
must accept the declaration of the French Courts that the 
respondent is the adopted son of Vasavambal Ammal and 
therefore it is not necessary to inquire further into the matter. 


Before stating the reasons for holding that the Court must 
accept the declaration of status by the French Courts I will 
deal with an argument advanced by the learned Advocate for 
the appellant that succession to the estate of Vasavambal 
Ammal is governed by the Succession Act which does not 
recognise adoption. It is said that in declaring in S. 4 that 
Part II of the Act shall not apply if the deceased is a Hindu, 
Mahomedan, Buddhist, Sikh or Jaina and in S. 29 that Part V 
shall not apply to an intestacy or to the property of any such 
person the Legislature could have only in its contemplation 
Hindus, Mahomedans, Buddhists, Sikhs and Jainas who are 
domiciled in British India because a country can only legislate 
for its own citizens and therefore when a Hindu domiciled 
abroad dies leaving property in British India the Act applies 
because the estate is not within the exception. The Courts of 
this country have always applied the personal law of a Hindu 
who has migrated from one part of India to another and 
in the case of Khatubat v. Mahomed Haji Abul, the Privy 
Council applied the personal law of a Halai Memon domiciled 
outside British India in the matter of succession to immovable 
property within British India. The deceased was domiciled in 
Porebunder in Nathiawar which is a Native State. He had 
carried on business for many years in Bombay and died leaving 
immovable property there. In matters of inheritance and succes- 
sion the Halai Memons of Porebunder follow the Hindu and 
not the Mahomedan law and: in that respect differ from the 
Halai Memons of Bombay who have adopted the Mahomedan 
. law. The question was whether the deceased’s son took the 
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whole of his estate to the exclusion of his daughter as under 
Hindu law. The Judicial Committee held that the succession 
was governed by the personal law of the deceased which was 
the law of the Halai Memons of Porebunder and not by the 
personal law of the Halai Memons of Bombay. In Balwant 
Rao v. Bafi Raoi, the Privy Council stated that it was established 
that the law of succession was in any given case to be determined 
according io the personal law of the individual whose succession 
was in question. This case, however, related to a Maharashtra 
Brahmin domiciled in the Bombay Presidency leaving immov- 
able property in the Central Provinces and is therefore not so 
much in point as Khatubai v. Mahomed Haji Abu*®. The latter 
case is directly in point and decides the question. 

The argument of the learned Advocate for the appellant 
would appear to be based on observations by Wallis, C. J., in 
Venkatappayya v. Venkata Ranga Rows, where he said that the 
limits of legislative authority are territorial, and the Indian 
Legislature in particular has authority to legislate only for 
British India and British subjects in Native States. Prima facie, 
therefore, its enactments are not to be construed to apply to 
acts done outside British India even by British subjects. In 
that case the Court held that the Indian Registration Act did 
not apply to authorities to adopt executed in Native States by 
domiciled subjects of those states and such documents being 
valid and admissible in British India a person adopted in 
pursuance of an authority executed in the Nizam’s dominions 
was entitled to inherit the separate properties of his adopted 
mothe1’s father situated in British India. The case was carried 
to the Privy Council, Venkatappayya v. Venkata Ranga Rows. 
Their Lordships held that the document in question had been 
duly registered, and did not consider it necessary to discuss: 

“ The important but somewhat abstruse question, whether the respondent 
being at that time resident in and a subject of the state of the Nizam, could 
rely upon the unquestioned fact that his status as an adopted child was 
accepted by the Courts in the Nizam’s domisions, as a binding decision on 
the question of his status, precluding all dispute as to the fact and lawfulness 


of his adoption.” f 
Consequently the Privy Council left open the specific 


question whether the declaration of a foreign Court on the 
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question ot adoption is binding on Courts in British India, but 
its decision in Khatubai v. Mahomed Haji Abul, negatives the 
argument that the Succession Act must be deemed to apply to 
the estates of Hindus who are domiciled abroad. 


Coming now to the main question it must be accepted that 
the judgments of the French Courts declaring that the respon- 
dent is the validly adopted son of Vasavambal Ammal cannot 
be regarded as judgments in rem within the meaning of S. 41 
of the Evidence Act. But a declaration by a Court affecting the 
status of a person domiciled within its territory is treated by 
the comity of nations as being analogous to a judgment tn rem 
as was pointed out by the Bombay High Court in the recent case 
of Messav. Messa? and governs succession to movable property. 
Immovable property stands on a different basis and international 
law does not recognise any power in a Court to adjudicate upon 
the title or the right to the possession of immovable property 
situate outside the country of the Court. Chattels can be taken 
away but land cannot. But in recognizing only the personal 
law of Hindus, Mabomedans, Buddhists, Sikhs and Jainas in 
maiters of succession British India has added an exception to 
the general principle that the ler situs must be applied in 
questions relating to immovable property and this is pointed out 
in “Mayne on Hindu Law and Usage, 10th edition, page 96”. 
The ler situs is the Succession Act and the Succession Act does 
not apply to a Hindu, Mohammadan, Buddhist, Sikh or Jaina 
even when he is domiciled outside British India. So far as such 
persons are concerned the governing factor is the personal law. 


Inasmuch as the Courts of British India recognise the 
validity of a declaration of status by a foreign Court ina 
matter of succession to movable property in British India 
because the personal law applies, it seems to me that they must 
do the same in a matter of succession to immovable property 
where the law requires the personal law to be followed. No 
reason exists for making any distinction. Treating the personal 
law as part of the lex siinus the Courts of the country of domicile 
are hest able to decide questions of status. 
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In Pydah Chinna Ramakrishnayya v. Sri Manyam Maha- 
lakshamma Garul, Phillips and Reilly, JJ., held that British 
Indian Courts had no jurisdiction to entertain a suit for a 
declaration that an adoption which was made in French territory 
was not valid according to French law, and the fact that there 
was in British India immovable property belonging to the 
estate would not invest the Court with jurisdiction to entertain 
the suit. It appeared from the evidence in the case that the 
French Jaw as to adoption and as to a Hindu widow’s rights in 
property was not on all fours with the law as administered in 
British India. The Court considered that the contesting defen- 
dants being French subjects were entitled to have the question 
of status determined according to the law prevailing in the 
country in which they were domiciled and for a foreign Court 
to usurp jurisdiction in such a matter was highly undesirable. 
The Court added that it might be necessary (it did not say that 
it would be necessary) in litigation with regard to property 
situated in British India to decide such questions, but it refused 
to entertain a mere declaratory suit. The decision is not in 
conflict with the opinion I have expressed but rather lends 
support. 

For the reasons indicated I hold that this Court must 
accept the declaration of the French Courts that the respondent 
was lawfully adopted by Vasavambal Ammal and that as the 
property in suit belongs to her estate the respondent is entitled. 
to possession of it. My learned brother shares this view and 
the appeal will therefore be dismissed with costs. We certify 
for two Counsel. 

Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT:—-SrR ALFRED Henry LironeL Leaca, Chief 
Justice AND Mr. Justice MADHAVAN NAIR. 
T. Muhammad Shamsudin Ravuthar 


and Brothers .. Appelanis* (Defen- 
danis) 
v. 
Messrs. Shaw, Wallace and Company 
and others .. Respondents (Plaintiffs). 


Principal and agent—Liability—Proof of claim tn the Insolvency of agent 
—If a claim against principal precluded. 

In a claim against principal and agent the law of England and the Straits 
Settlement,—that a judgment signed against one defendant was conclusive 
evidence of election not to proceed against the other,—expounded in Morel 
Brothers & Co.. Ltd. v. Earlof Westmorland, (1904) A.C. 11; Moore v. 
Flanagan & Wife, (1920) 1 K.B. 919 and Firm of R M.K.R.M.v. Firm of 
M.R.M.V.L., (1926) A.C. 761, is not applicable to India. There is in India a 
statutory provision (Indian Contract Act, S. 233) allowing a plaintiff to sue 
both the principal and the agent in a case where the agent is personally liable. 

Kutttkrishnan v. Appa Nair, (1926) 51 M.L.J. 311: 1.L.R 49 Mad. 900, 


dissented from. 
Quaere.—If proof in insolvency amounts toa judgment for the purposes 


of the doctrine of election. 

On appeal from the decree and judgment of the Honourable 
Mr. Justice Wadsworth, dated the 7th day of May, 1936 and 
passed by the High Court in its Ordinary Original Civil Juris- 
diction inC. S. No. 173 of 1931. : 

The Advocate-General and T. L. Venkatarama Aiyar for 
Appellants. 

V.V. Srinivasa Aiyangar and R. Sundararajan for Res- 
pondents. 

The judgment of the Court was delivered by 

The Chie] Justice—The appellant firm and the firm of 
M.A.P. Mohammad Hussain Ravuthar and Sons(now represent- 
edby the Official Assignee, the third respondent) were defendants 
in a suit instituted on the Original Side of this Court by the first 
and the second respondent firms. The first respondents are a 
firm of European merchants carrying on business in Madras. 
The second respondents are their “guarantee brokers’ which 
means that for consideration they guarantee to the first respon- 


dents the fulfilment of the obligations of those contracting with’ 
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them. The appellants are manufacturers of brass and copper 
articles and carry on their business at Pettai, Tinnevelly. The 
firm of M.A.P. Mohammad Hussain Ravuthar and Sons (for 
the sake of convenience I will hereafter refer to this firm as 
“the M.A.P. firm”) were merchants and commission agents 
carrying on business at Pettai, Madras and Bombay with their 
head office at Pettai. The suit was filed to recover a sum of 
Rs. 16,940-11-10 in respect of contracts entered into by the 
M.A.P. firm with the first respondents for the purchase of 
brass sheets. Of this sum Rs. 1,008-10-5 represented a claim 
for damages for breach of a contract dated the 22nd January, 
1930, the balance representing the price of goods sold and deli- 
vered under earlier contracts. The figures are not in dispute 
and the liability of the M.A.P. firm is admitted, but as they 
were insolvents anda decree against them alone would be 
infructuous it was sought to make the appellants also liable. The 
plaintiff-respondents alleged that the appellants through their 
principal partner one Mohammad Shamsudin Ravuthar had 
guaranteed the liabilities of the M.A.P. firm. This was their 
main contention in the Court below, but they advanced other 
pleas which may be summarised as follows:—(1) The business 
of the M.A.P. firm was really the business of the appellants. 
(2) If the business of the M.A.P. firm did not belong to the 
appellants absolutely, the members of the appellant firm must be 
regarded as partners in the M.A.P. firm. (3) In any event, the 
M.A.P. firm acted as the agents of the appellants for the pur- 
poses of the contracts with the first respondents. 


The case was tried by Wadsworth, J., who held that the 
alleged guarantee had not been proved, but granted a decree 
against the appellants on the ground that they were principals 
and that the M.A.P. firm were merely their agents. Although 
he did not say so the learned Judge seems to have treated the 
appellants as undisclosed principals. The appellants deny that 
the M.A.P. firm were their agents. They say that the M.A.P. 
firm dealt with the first respondents as principals and that they 
had nothing to do with thecontracts. The plaintiff-respondents 
contend that the learned Judge erred in holding that the guarantee 
had not been proved. They maintain that the appellants and the 
M.A.P. firm are really one and the same firm, but, if not, the 
appellants are liable as the contracts were entered into by the 
M.A.P. firm as the agents of the appellants. The plea of 
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partnership has been abandoned in this Court, but the appeal 
throws open all questions, except that of partnership. 

The appellant firm consists of three brothers, Mohammad 
Shamsudin Ravuthar, Mohammad Ghanni and Peer Mohideen. 
The M.A.P. firm was founded many years ago by one M.A.P. 
Mohammad Hussain Ravuthar, the brother-in-law of the part- 
ners in the appellant firm. When the M.A.P. firm was started 
the appellant firm had not been constituted. Mohammad 
Hussain Ravuthar had with him as his partners his two sons, 
Mohammad Yusuf Ravuthar and Mohammad Abu Bakar 
Ravuthar. The business was that of general merchants and 
commission agents. Mohammad Hussain Ravuthar died on the 
Ist December, 1927, when his sons were aged 32 and 28 years 
respectively. After the father’s death the sons carried on the 
business. The M.A.P. firm supplied goods to the appellants as 
principals and also as commission agents. It is the appellants’ 
case that in so far as brass and copper sheets were concerned 
the M.A.P. firm were the actual sellers, unless such goods were 
obtained from Bombay in which case they were supplied on a com- 
mission basis. It is clear that from 1925 onwards the M.A.P. 
firm had not sufficient capital to finance their contracts with the 
appellants. The result was that the appellants had to make 
advances to the M.A.P. firm. At the end of the financial year 
in 1926 the books of the M.A.P. firm showed that the appellants 
were creditors for the sum of Rs. 16,338-13-4. At the end of 
1927 the M.A.P. firm owed the appellants Rs. 10,433-4-7; at the 
end of 1928, Rs. 27,432, and at the end of 1929 Rs. 21,235-6-9 
The partners of the M.A.P. firm were adjudicated insolvents 
on the 24th April, 1930, and at that time they were indebted to 
the appellants in the sum of Rs. 15,421-10-3 in respect of 
advances made. The appellants have in fact proved in the 
insolvency as creditors for this sum. 

It is admitted that according to the books of the respective 
firms the M.A.P. firm bought as principals brass and copper 
sheets and sold a large proportion of their purchases to 
the appellants. The learned Advocate-General has prepared a 
statement from the Exhibits showing the total purchases by the 
M.A.P. firm of brass sheets from 1926 to 1929 and the brass 
sheets they sold to the appellants. In 1926 the M.A.P. firm 
bought 820 bundles of which they sold 638 bundles to the appel- 
ants. In 1927 they bought 935 bundles and sold to the appell- 
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lants 618bundles. In 1928 the total purchases were 975 bundles - 
of which the appellants took 625 bundles. In 1929 the M.A.P. 
firm bought 934 bundles and sold tọ the appellants 821 bundles. 
In most cases the M.A.P. frm sold to the appellants at a profit, 
but in some cases they sold ataloss. The two firms kept 
separate books of account and at the end of each financial year 
they prepared their own profit and loss statements. There is no 
evidence’ that the appellants ever shared in the profits of the 
M.A.P. firm or contributed to its losses, or that the M.A.P. 
firm had any share in the business of the appellants. So far as 
the books are concerned the two businesses were entirely inde- 
pendent. At ihe end of each financial year the appellants and 
the M.A.P. firm exchanged statements showing the amounts due 
by one firm to the other in respect of the transactions during the 
year and in every case interest was charged on outstanding 
sums. Before the suit was filed it was never contended that 
the appellants had any interest in the business of the M.A.P. 
firm or that they were in any way liable in respect of the 
contracts in suit, 


With this statement of the facts | will turn to the ques- 
iion whether the appellants through their senior partner 
Shamsuddin guaranteed the liabilities of the M.A.P. firm. The 
evidence in support of this contention is that of Motilal, a 
partner in the second respondent firm and of J. E. Waterfield, 
an assistant in the first respondent firm who was examined on 
commission. Motilal states that in the month of December, 
1927, that is shortly after the death of Mohammad Hussain 
Ravuther, he met Shamsuddin in the office of the frst respon- 
dent frmand that Shamsuddin then gave the alleged guarantee. 
I should mention'that the first respondents did business with 
the M.A.P. firm in 1925 and 1926, but the business was dis- 
continued in 1926, because the M.A.P. firm failed to fulfil 
their obligations. According to Motilal an agent of the M.A.P. 
firm was present at his interview with Shamsuddin, but he 
could not give the name of the agent. He admits that Sham- 
suddin only spoke Tamil and he only Hindustani. He says 
that the agent interpreted in Hindustani, but he is silent on 
the question whether the agent understood Tamil. Motilal 
says that he asked Shamsuddin to give the guarantee in writing, 
but he refused to do so. Mr. Waterfield admittedly never saw 
Shamsuddin. His recollection was.that the second respondents 
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told his frm that they could do business with the M.A.P. firm 
on a credit basis because some one had offered to guarantee the 
M.A.P. firm. So far as Mr. Waterfield was concerned, the 
question was really one for the second respondents as the 
guarantee brokers, the first respondents merely looked to their 
guarantee brokers to safeguard their business with the M.A.P. 
firm. Shamsudin denies that he ever had an interview with 
Motilal, but we are not prepared to accept this denial. Some- 
thing must have happened to induce the second respondents to 
guarantee the performance by the M.A.P. firm of their obliga- 
tions to the first respondents. We consider that Motilal and 
Shamsudin had a conversation and as the result of that con- 
versation business was resumed between the M.A.P. frm and 
the first respondents, but it does not follow that a guarantee 
was in fact given. The plaintiff-respondents maintain that the 
appellants were really the proprietors of the M.A.P. firm. If 
this were in fact the case it is difficult to see why Shamsudin 
would refuse to give a written guarantee. Shamsudin’s firm 
were financing the M.A.P. firm and we have no doubt that 
Motilal knew this. It is part of the business of a guarantee 
broker to find out the positions of these dealing with the prin- 
cipals. We consider that it is very likely that Shamsudin told 
Motilal that the first respondents might safely do business with 
the M.A.P. firm as he was helping them with finance and taking 
goods from them, but this would fall far short of a guarantee. 
In face of the admitted refusal of Shamsudin to give a 
guarantee in writing and the fact thatithasnot been proved that 
that the interpreter was in a position to make Shamsudin and 
Motilal fully understand each other, we are constrained to hold 
that the alleged guarantee has not been proved. It follows that 
we concur in the finding of the learned trial Judge on this issue. 


With regard to the question whether the appellants and the 
M.A.P. firm are really one organisation I have already mention. 
ed that the books themselves point altogether the,other way 
and the admitted facts support the books. The plaintiff-respon- 
dents here have relied on correspondence which shows that the 
appellants were financing the M.A.P. firm for the purposes of 
their contracts and that the M.A.P. firm were writing informing 
the appellants of market rates and asking whether they should 
do business at those rates. The plaintiff-respondents, however, 


refused to go to the length of saying that the two firms were 
65 
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in reality one and the same firm before the death of Moham- 
mad Hussain Ravuthar. The contention is that the businessof 
the M.A.P. firm must be regarded as belonging to the appellants 
from the death of Muhammad Hussain Ravuthar because of the 
financial aid rendered. Yet it is quite clear that before his 
death the appellants were financing the M.A.P. firm just inthe 
same way. The appellants had to acquire brass and copper 
sheets for the purpose of their business, and there is nothing 
extraordinary in the factthat they got their requirements through 
the firm carried on by their nephews and that they rendered 
them financial assistance when required. Nor is there anything 
suspicious in the fact that the M.A.P. firm were in the habit of 
sending market quotations to the appellants. The M.A.P. firm 
varried on business as commission agents as well as that of 
sellers. If they dealt as principals their invoiced price left a 
margin of profits for themselves in most cases, but sometimes 
they had to sell even at a loss. When buying for the appellant 
firm as agents they always charged commission. To ask the 
Court to hold that the appellants and the M.A.P. firm formed 
the same organisation merely because the appellants lent finan- 
cial assistance to the M.A.P. firm in asking far too much, and’ 
on the evidence we must hold that the appellant firm and the 
M.A.P. firm were separate entities. 


The question which remains to be considered is whether the 
M.A.P. frm acted in the transactions in suit as agents for 
undisclosed principals, but before alluding to the facts it is 
necessary to deal with a legal argument advanced by the learned 
Advocate-General on behalf of the appellants. He says that 
it is not open to the plaintiff-respondents to contend that the 
appellants were principals because the second respondents had. 
already proved in insolvency against the M.A.P. firm. He 
says that the doctrine of election here comes in and the proof 
in insolvency amounts to obtaining a judgment against agents 
which precludes a suit being subsequently maintained against 
their principals. Inthis connection he has cited Morel Brothers 
& Co., Lid. v. Earl of Westmorland}, Moore v. Flanagan and 
Wifetand Firmof R.M.K.R.M v. Firm of M.R.M.V.L3 In the 
case in Morel Brothers & Co., Ltd. v. Earl of Westmorland, 





1. (1904) A.C 11. ` 2 (1920) 1 K.B. 919. 
3. (1926) A.C. 761, 
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the House of Lords held that a judgment signed against one 
defendant was conclusive evidence of an election not to proceed 
against the other, and following this decision the Court of 
Appeal in Moore v. Flanagan and Wife1, held that the plaintiff 
having signed judgment against the agent could not afterwards 
recover judgment against the principal in respect of the same 
debt. The case of Firm of R.M.K.R.M. v. Firm of M. R. M. 
V. L.&, was decided by the Privy Council on an appeal from a 
judgment of the Supreme Court of the Straits Settlements. A 
judgment had been obtained against the agent of a local money- 
lending firm, but in a subsequent suit it was sought to make the 
firm liable. The Judicial Committee, however, held that the 
second suit did not lie. These decisions expound the law of 
England and of the Straits Settlements, but it does not neces- 
sarily follow that the law in British India is the same. We 
are here governed by the provisions of the Indian Contract 
Act, and S. 233 of that enactment states that in cases where the 
agent is personally liable, a person dealing with him may hold 
either him or his principal, or both of them liable. An illus- 
tration is given to the section and it is in these words: 

‘© 4 enters into contract with B to sell bim 100 bales of cotton, and after- 
wards discovers that B was acting a3 agent for C. A may sue either B or C, 
or both, for the price of the cotton.” 

Therefore, there is in India a statutory provision allowing 
a plaintiff to sue both the principal and the agent in a case 
where the agent is personally liable. In Kuttikrishnan Nair v. 
Appa Nair’, Coutts-Trotter, C.J., expressed the opinion that 
the section could only be construed as meaning that the plaintiff 
might sue both the principal and the agent in the alternative, 
but he could not get judgment against both of them jointly for 
the amount sued for. I find myself unable to accept the con- 
struction. There is no ambiguity in the language used in the 
section and I am unable to see anything unreasonable in the rule 
which it embodies. What would be the position ifa suit is 
brought against the principal after judgment had been obtained 
against the agent in an carlier suit is another matter but we are 
not called upon to consider that questionhere. Evenifproof in 
insolvency amounted to a judgment for the purposes of the 
doctrine of election—I express no opinion on the point—it 





1. (1920) 1 K.B. 919, 2. (1926) A.C. 761. 
3. (1926) 51 M.L.J. 311: LL R.49 Mad. 900. 


516 THE MADRAS LAW JOURNAL REPORTS. [1939 


appears that the action which the second respondent took in 
the Insolvency Court was entirely without prejudice to the 
rights of the parties in this suit. For these reasons we reject 
the argument of the learned Advocate-General that it is not open 
to the plaintiff-respondents to advance in this suit the plea that 


the appellants were principals. 


The learned Advocate-General is, however, on much firmer 
ground when he says that the evidence does not warrant the 
conclusion that the M. A. P. firm were agents of the appellants. 
As I have already pointed out the M.A.P. firm dealt with the 
first respondents as principals and they sold to the appellants as 
principals. The books and the course of dealing are entirely 
inconsistent with the suggestion that the M.A.P. firm were 
acting as agents of the appellants. But there is also a letter 
which shows that the two firms were distinct. On the 29th 
May, 1928, the Madras Agents of the M.A.P. firm when writing 
to the appellants at Pettai in respect of a shipment of brass 
sheets enclosed the bills of lading and asked that as soon as they 
were received by the appellants they should take “the signature 
of the principal and do the needful”. The principal was the 
M.A.P. firm in Pettai. 


The learned trial Judge observed that if the M.A.P. firm 
were merely selling to the appellants it is inconceivable that the 
appellants would have been a large creditor of the M.A.P. firm. 
Considering that the partners in the appellant firm were the 
uncles of the partnersin the M.A.P. firm there is nothing extra- 
ordinary in this financial aid. Moreover the appellants were 
requiring brass sheets for their own business and ifthey wanted 
to secure their requirements from the M.A.P. firm, which was 
only natural considering the relationship, they had to finance the 
transactions. They had to finance transactions at a time when 
the two firms were deemed by the appellant-respondents to be 
distinct. The learned trial Judge considered that the action of 
the M.A.P. firm in quoting market prices to the appellants firm, 
not their own selling prices, and asking for instructions regard- 
ing the placing of orders was evidence that they were acting as 
agents. We do not view the position in this light as I have 
already indicated. There -was undoubtedly a-close connection 
between the two firms, but there is no evidence which in our 
opinion justifies ‘the conclusion that the M.A.P. firm acted in 
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these transactions as agents for .the appellants. In fact we 
regard the evidence as pointing directly the other way. 

For these reasons we allow the appeal and the suit will be 
dismissed with costs both in this Court and in the Court below 
against the plaintiff-respondents. 

EF-S. Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSHMANA Rao. i 


Gurunathaswami Koil at Anuppanadi by 
Manager Kodi P. Muthirulappa Pillai 
at Anuppanadi, Madura .. Appelant* (Plain- 


tf) 
Y. 


Alangaram Pillai (died) and others .. Respondents (Defen- 
: dants and L. Rs.). 
Cimi Procedure Code (V of 1908), S.92—Applicabikty—N ewly appointed 


trustee—Sutt against ex-trustee for recovery of property—Prayer for account 
also tncluded—Sanction under S. 92 if necessary, 


Where a person who claimed to be the newly appointed trustee of a 
temple sued for the recovery of the movable properties of the temple inclu- 
ding cash after taking an account of the trust money received by the defen- 
dant, the previous trustee, who was stated to have been lawfully removed by 
the members of the community, 

Held, that the suit was not bad for want of sanction under S. 92 of the 
Code of Civil Procedure. 


Venku Chettiar v. Doratsamt Chettiar, (1921) 14 L.W. 38; Appanna 
Poricha v. Narasinga Portcha, (1921) 41 M.L.J. 608: I.L.R. 45 Mad. 113 (F.B.) 
and Lakshminarayana v. Punnayya, A.I.R. 1927 Mad. 820, referred to. 


Jambulinga Pathan v. Akilanda Asari, AIR. 1927 Mad. 886, distin- 
guished. 


Appeal against the decree of the District Court of Madura 
in A.S. No. 195 of 1932 preferred against the decree of the 
Court of the District Munsif of Madura Town in O.S. No. 532 
of 1926, _ 

K. Rajah Atyar for Appellant. 

K. S. Venkataramani for Respondents. 

The Court delivered the following 

JupGMENT.—The appellant claims to be the newly appointed 
trustee of the Gurunathaswami temple and the suit was insti- 
tuted by him for recovery of the movable properties of the 
temple including cash after taking an account of the trust 








* S, A, No. 303 of 1934. llth April, 1938. 
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Gurunatha- money received by the respondent the previous trustee who is 
sit aes stated to have been lawfully removed by the members of the 
See community. The respondent pleaded that the suit was bad for 
f want of sanction under S. 92 of the Civil Procedure Code and 

the plea was upheld by the Courts below. 
The question for determination is whether sanction under 
S. 92 of the Civil Procedure Code is necessary and as pointed 
out in a similar case in Venku Chettiar v. Doraisami Chettiar1, 
which was followed by the Full Bench in Appanna Poricha v. 
Narasinga Poricha3, S. 92 of the Civil Procedure Code governs 
only suits for the vindication of the rights of the public in 
public, charitableor religious trusts and notto suits by a trustee 
for vindicating his right of management and getting possession 
of the trust properties. A suit by a trustee against another 
whom he alleges to have been lawfully removed is outside the 
scope of the section even though it asks for an account of the 
trust money received and to the same effect is the decision in 
Lakshminarayana v. Punnayyas. Sanction was necessary in the 
case in Jambulinga Pathan v. Akilanda Asari4, as the suit was 
instituted on behalf of the public, and the dismissal of the suit 
in this case for want of sanction under S.92 of the Civil 
Procedure Code is unsustainable. The decree of the Courts 
below are therefore set aside and the suit is remanded to the 
trial Court for disposal according to law. Court-fee paid on 
the memorandum of appeal in the lower appellate Court and 
here, will be refunded and costs up to date will abide and 

follow the result. 
Leave is refused. 


B.V.V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAO, 


Case remanded. 





Duraisami Raju .. Petitioner* (1st Accused). 
Duraisami Motor Vehicles Rules of 1938, rr. 175 and 176—Driver of bus—Liability 
Fap for overloading. 


The driver of a motor bus is not mentioned under rr. 175 and 176 of the 
Motor Vehicles Rules of 1938 and cannot be made liable for the offence of 





1. (1921) 14 L.W. 38. 
2. (1921) 41 MLL,J. 608: I.L.R. 45 Mad. 113 (F.B.). 
3, ALR. 1927 Mad. 820. 4. AIR. 1927 Mad. 886. 


* Cri. R.C. No. 835 of 1938 and 9th February, 1939. 
Cri. R. P. No. 793 of 1938. 
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overloading and for violating the condition of the ‘G’ permit issued under 
the previous Motor Vehicles Rules of 1923, regarding the maximum 
number of passengers that can be carried in a bus. 


Petition under Ss. 439 and 561-A of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Second Class Magistrate of Tiruvadamarudur 
dated 1st October, 1938, in C.C. No. 291 of 1938 and to quash 
all proceedings in the said C.C. No. 291 of 1938. 

A. S. Sivakaminathan for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the 
Crown. 

The Court made the following 

OrpER.—The petitioner is a motor bus driver and he is 
alleged to have violated the condition of the ‘G’ permit issued 
under the Motor Vehicles Rules of 1923 regarding the 
maximum number of passengers that can be carried in the bus. 
The violation of the condition was made punishable by r. 30(a) 
(1) of the Madras Motor Vehicles Rules of 1923 which have 
been superseded by the Motor Vehicles Rules of 1938 and the 
driver is not mentioned in rr. 175 and 176 of the new rules 
which deal with issue of tickets and overloading. There is no 
rule in the Motor Vehicles Rules of 1938 corresponding to r. 30 
(a) (1) of the Rules of 1923 making the driver liable for the 
offence of overloading and r. 262 is only a saving clause which 
validates the ‘G’ perinit issued under the old rules till its expiry. 
It cannot possibly be construed as a penal provision and the 
charge against the petitioner is unsustainable. 

The revision petition is therefore allowed and the proceed- 
ings against the petitioner are quashed. 

K.C. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE ABDUR RAHMAN, 
Sivakami Achi .. Appelani* (Petitioner— 
2nd Defendant) 





T 
Narayana Chettiar .. Respondent (Respondent 
—Plaintiff). 

Civil Procedure Code (V of 1908), O. 39, r. 1 (a)—Apphecation by defen- 
dant—Competency. 

An application under O. 39, r.1 (a) of the Civil Procedure Code can be 
made on behalf of a defendant who is entitled to come to the Court if any 
such act as is referred to in the rule is committed by the plaintiff. 


* A. A.O. No. 214 of 1938. 24th January, 1939. 


Duraisami 
Raju, 
Inre. 
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Appeal against the order of the Court of the Subordinate 
Judge (Principal) of Devakottah dated the 17th January, 1938, 
and passed in ILA. No. 14 of 1938 in O.S. No. 49 of 1936. 

G. N. Chari for Appellant. 

M. Patanjali Sasiri for Respondent. 

The Court delivered ihe following 


JupGMENT.—The ground on which the application was 
turned down by the lower Court that an application under 
O. 39, r. 1 (a) of the Code of Civil Procedure could not be 
made on behalf of a defendant is erroneous. If the learned 
Subordinate Judge had taken the trouble of reading O. 39, r. 1 
(a) of the Code of Civil Procedure, he would have come to a 
different conclusion. I would now draw his attention to the 
words ‘by any party’ used in the section. They would include 
the plaintiff and if any such act is committed by the plaintiff it 
is only the defendant who would have come to the Court with 
a complaint. Again the ruling in Karori Chand v. Maharaj 
Bahadur Singh}, does not support the proposition for which it 
has been quoted. If the lower Court had bestowed a little 
more attention to the ruling and not to the words used in the 
head notes this appeal would not have been necessary. l 


The order passed by the lower Court must be set aside and 
the application would now be disposed of by the lower Court 
in accordance with law. The costsin this Court will abide the 
result of the petition in the lower Court. 

K.C. Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 





P. S. Venkataraman .- Appellant® (Plaintif) 
v. : 
Srimathi A. C. Janaki .. Respondent (Defendant). 


Personal Low—Renunctation of—If can be by modes other than those 
recognised by law (migration or change of religion)—Marumakkathayam—If 
a Nair can renounce by mere declaration. 

In a suit for restitution of conjugal rights the defendant, a Nair female 
governed by the Marumakkathayam Law as modified by the Madras Maru- 
makkathayam Act, pleaded that under S. 5, cl. 2 of the Madras Marumakka- 
thayam Act the plaintiff was legally incompetent to marry her on account of 





1. (1916) 1 Pat. L. J. 560. 
* C. C C. A. No. 43 of 1936. llth January, 1939. 
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the continuance of his prior marriage with another. The plaintif 
contended that at the time of the marriage the defendant relinquished her 
personal law. On the issue whether the defendant conld validly give up the 
advantage and protection given to her under the Marumakkathayam Act, 


Held, the personal law by which a person is governed can only be 
renounced or changed in one of the modes recognised by law. One such 13 a 
change of religion; the other is by migration from one province to another 
so far as India is concerned or by going and settling in another country. It 
is not open to a person to renounce by a mere declaration the personal law to 
which he is subject and to get rid of the statutory prohibition which is 
enacted not for the benefit of a particular individual but asa rule of public 
policy affecting the whole community. 


Appeal against the decree of the Court of the City Civil 


Judge (Principal), Madras, dated 28th August, 1936, in O.S. 
No. 312 of 1936. 


K. Rajah Atyar and G. N. Tirwmalacheri for Appellant. 
O. T. G. Nambiar for Respondent. 
The Court delivered the following 


JupGMENT.—This appeal raises a question of some import- 
ance regarding the validity of an alleged marriage between the 
plaintiff and the defendant. The plaintiff isa Brahmin by birth 
and follows the Hindu religion. The defendant is a Nair lady 
belonging to a respectable Nair tarwad of Malabar. In 
December, 1934, the plaintiff was the Managing Director of a 
film company known as the South Indian Film Corporation 
which has since gone into liquidation. The defendant was 
employed in the said corporation. It is alleged in the plaint 
that on the 21st December, 1934, the plaintiff and the defendant 
went through a form of marriage according to Hindu rites and 
ceremonies at a village called Tiruneermalai, a few miles 
distant from Madras and from that day up to 4th April, 1935, 
lived together as husband and wife. It is further alleged that 
the defendant left for her place thereafter and refused to return 
and live with the plaintiff. Hence the plaintiff instituted the 
suit, out of which this appeal arises, for restitution of conjugal 
rights. The defendant denies the factum of the marriage and 
her living with the plaintiff. According to her she went on a 
month's leave in April to her place and resigned the post she 
held in the Film Company. Even assuming the marriage to be 
true, she denied the validity of the marriage and questioned ihe 
jurisdiction of the Court to entertain the suit. Her pleas in 


regard thereto are thus outlined in paragraphs 3 and 14 of her 
66 


Venkata- 
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v. 
Janaki. 
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written statement: 


“3. The defendant is a Hindu, permanently resident in the Kadirur 
Village, Kottayam Taluk, North Malabar, governed by the Marumakka- 
thayam Law of Inheritance and states that under S. 11 of the Madras 
Marumakkathayam Act, the present suit is not maintainable and that it 
should be dismissed in limine. 

“14. On the 21st December, 1934, the date on which the plaintiff alleges 
in the plaint to have married the defendant and even long prior thereto, the 
plaintiff has been a married man having married in his own community and 
the said marriage was subsisting on the said date. The defendant states that 
under S,5 of the Madras Marumakkathayam Act, the plaintiff was legally 
incompetent on account of the continuance of his prior marriage to marry the 
defendant on the said date and any such marriage is void.” 


It is admitted that the plaintiff was a married man and had 
a wife living on the date of the marriage. Among the issues 
raised were the following :— 
“1, Was the defendant a Marumakkathayee on the date of the alleged 
marriage? 
2. Is the suit not sustainable for the reasons set out in paragraph 3 of 
the written statement? 


5. Is the plaintiff not legally competent to marry the defendant as stated 
in paragraph 14 of the written statement?” 


An application was taken by the defendant on the 30th 
July, 1936, for trying issues 1 and 2 as preliminary issues. The 
plaintiff filed a counter-affidavit opposing the application where- 
in he deposed as follows :— 


“Further, as stated in the plaint, the petitioner bas openly and willingly 
married me with all the religious ceremonies according to the Hindu 
Shastras. She did not want to take advantage of the protection given to her 
under the Act. She was fully aware before and at the time of my marriage 
with her that I had already a wife. She has even expressed to others that 
she was marrying me in spite of her rights under the above Act which she 
was saying she was giving up to marry me. I have got respectable witnesses 
to prove all these facts.” 


The plaintiff amplified this plea at the .time when the 
application was heard thus: 

“Plaintiff states that there has been a marriage, that even in spite of the 
Marumakkathayam Act, the marriage is valid, that the defendant is not 
governed by Marnmakkathayam law, that at the time of marriage, relinquish- 
ed that law of inheritance and succession, and that even if she has not 
relinqnished, the marriage is valid” Vide the order dated 4th August, 1936. 

On the pleadings and on the oral submission of the parties 
the learned City Civil Judge framed the following preliminary 
issue: : 

‘Whether the defendant could validly give up the advantage and protec- 
tion given to her under the Act and whether on that account the defendant 
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was nota Marumakkathayee when she married the plaintiff and whether on 
that account the marriage is valid.” 

The learned City Civil Judge heard arguments on the said 
issue without taking evidence, answered it in favour of the 
defendant and dismissed the suit. The plaintiff has filed this 
appeal. 

The question for decision is whether the defendant was a 
Marumakkathayee on the date of her alleged marriage with the 
plaintiff, that is, the 21st December, 1934, and whether the said 
marriage is valid. The defendant was a Nair female governed 
by Marumakkathayam law except in so far as it is modified by 
the statute. The Marumakkathayam law is the customary law 
followed and observed by the Nairs of Malabar. For the 
decision of the question in issue it is unnecessary to consider 
whether the Marumakkathayam law is only a school of Hindu 
law or a purely customary law which can in no sense be a 
branch or school of Hindu law. It cannot be denied that Nairs 
are Hindus and in the religious and social life they are governed 
by the same shastras that govern the rest of the Hindus, who 
inhabit the presidency of Madras of which Malabar is a part. 
The Marumakkathayam law, whether it is a school of Hindu 
law or a customary law, is a law which is prevailing in the 
Madras Presidency followed and observed by a certain section 
of the Hindus. As observed by Mayne in his book on Hindu 
Law, 10th Edition, at page 97: 


“In India there is no lex loci, every person being governed by the law of 
his personal status.” 


Again, in another portion the learned author observes 
thus: 

“Prima facie any Hindu residing in a particular province in India is held 
subject to the particular doctrines of Hindu Law and recognised in that 
province” (page 95), 

I would qualify the statement of the law thus: “The parti- 
cular school of Hindu law or the customary law applicable to 
the class to which the said Hindu belongs and recognised in 
that province.” 


As the learned author again observes at page 96: 


“This law is not merely a local law It becomes the personal Jaw and a 
part of the status of every family law which is governed by it.” 


Therefore in every case where the question arises what is 
the law by which a person is governed, regard should be had to 
the law of the class or family to which he belonged. Of 
course, if he did not belong to any particular class or family it 
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would be the general doctrines of Hindu law prevalent in that 
province wherein he resided. Once itis determined what the 
personal law of a person is, it will continue to be of obligatory 
force on him. Venkatasubba Rao, J., in Morarji v. Adminis- 
trator-General of Madras! remarks thus: 

“While ordinarily a British Indian subject can change his domicile and 
acquire a new law along with a new domicile, this right 1s denied to a Hindu. 
It must be borne in mind that I am now dealing with the law to be adminis- 
tered by a British Indian Court. Under that system of law, a Hindu carries 
along with him his personal law wherever he goes and he cannot, however 
fixed his determination may be, get rid of that law. Is the person a Hindu? 
Then, wherever the law of British India admits the operation of a personal 
law, his rights and obligations are determined by the Hindu Law, that is, the 
law of his religion, subject to the exception that by statute any part of that 
law may be abrogated ” 

Thus once it is known that a person is a Nair and belongs 
to a Malabar tarwad, it follows that the personal law by 
which he is governed is the Marumakkathayam law of Malabar 
except in so far as that law has been modiñed or altered by 
statute. In this case the law that will be applicable to the 
defendant will be the Marumakkathayam law as modified by the 
Madras Marumakkathayam Act of 1932. Under that Act a 
Marumakkathayee is defined as “a person governed by the 
Marumakkathayain Law of Inberitance” and Marumakkathayam 
is defined as “the system of inheritance in which descent is traced 
in the female line but does not include the system of inheritance 
known as the Aliyasantana.” It is not denied that the defen- 
dant was a Marumakkathayee within the meaning of the Act 
before the date of the marriage. If she wasa Marumakkathayee, 
under S. 5, cL 2, any marriage contracted by a male with a 
Marumakkathayee female during the continuance of a prior 
marriage of such male, shall be void, notwithstanding that his 
personal law permits of polygamy. Thus, if on the date of the 
marriage the defendant was a Marumakkathayee, there can be no 
doubt that her marriage with the plaintiff is void and this is 
conceded by Mr. Rajah Aiyar on behalf of the plaintiff. But 
it is contended that the defendant renounced the Marumakka- 
thayam law and ceased to be a Marumakkathayee and therefore 
the marriage must be deemed to be valid, there being no 
statutory prohibition precluding it. The question is, is this 
contention tenable? The contention of Mr. Rajah Aiyar is that 





1, (1928) 55 M.L J. 478 : IL.R. 52 Mad. 160 at 172. 
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a person by a mere declaration can renounce the personal law 
by which he is governed. Mr. Rajah Aiyar was not able to cite 
any direct authority on the point nor Mr. O.T.G. Nambiar who 
appeared for the defendant. It isa well-established principle 
of law that no person can alter the devolution of his estate by 
his own will. The same principle would also apply to the 
laws of ihe family or what may be called the law relating 
to personal status. In effect, the personal law by which 
a person is governed can only be renounced or changed in one 
of the modes recognised by law. One such is a change of 
religion; the other is by migration from one province to another 
so far as India is concerned or by going and settling oneself in 
another country. Excepting by those modes it is not open to a 
person to renounce by a mere declaration the personal law to 
which he is subject. Mayne in his book on Hindu Law 
observes thus: 


“A man cannot alter the law applicable to himself by a mere declaration 
that be is not a Hindu. He can only alter his existing status by becoming a 
member of such a religion as would destroy that status and give him a new 


one. 
This principle is stated in very clear terms by West, J., in 


Kahandas Narrandas, In re1:— 

“In the introduction to his law of obligations Savigny specifies the laws 
of the family and of succession as those allowing the least scope to free 
action, and in his system he says expressly that these laws are not modifiable 
by the disposition of any person. This is indeed the main principle of the 
Tagore case. The dicta of the Judicial Committee as to the voluntary 
character of customs in Abraham v. Abraham* imply a multiplicity of persons 
as well as of acts, and though they allow a man to transfer himself from the 
class to which he has hitherto belonged to another class, do not in either class 
permit him to make a Jaw for himself different from that which governs his 
fellows. Such a permission would, in fact, be inconsistent with any rational 
notion of a law.” 

Therefore the personal law in all matters will continue to 
govern him. He cannot get rid of it however fixed his deter- 
mination is, as observed by Venkatasubba Rao, J. It must only 
be done in a mode recognised by law. 


Mr. Rajah Aiyar has placed considerable reliance on a 
number of cases and I propose to deal only with some of them. 
He relied on Nathu v. Keshawj18 and the decision of the Privy 
Council in Abraham v. Abraham? for the position that it is 





1. (1881) I.L.R. 5 Bom. 154 at 164, 
2. (1863) 9 M.I.A. 195. 
3. (1901) T.L.R. 26 Bom. 174 
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competent for one to leave his caste and enter some other caste 


‘and be governed by the rules and regulations of the latter and 


therefore it would be open to the defendant to leave the Nair 
community to which she belonged and enter into a marriage 
with the plaintiff. The fallacy in this argument is that the de- 
fendant was not leaving any community to which she belonged 
and entering into any other community. It cannot be asserted 
with any degree of reason that the defendant can become a 
Brahmin by marrying the plaintiff and enter into the community 
to which the plaintiff belonged. All that is alleged in this case 
is that by declaration she renounced the benefit of the Act by 
going through the [orm of marriage alleged by the plaintiff. If 
it is not open to a Hindu who is governed by a personal law of 
his own to renounce it by an open declaration that he will cease 
to be governed by it, it is not possible to see how the principle 
enunciated in Nathu v. Keshawyjs! and other cases as to the 
power of a caste to admit a stranger into its fold not born 
within it, nor the power of a person to change from one class 
into another, will apply to this case. As pointed out by West, 
J., in the passage cited by me, to invoke the principle of those 
decisions a person must transfer himself from the class to 
which he has hitherto belonged to another class (vide also 
Abraham v. Abraham’) but it does not permit a man to abjure 
his class and make a law for himself. The decision of the 
Privy Council in Abraham v. Abrahams, on which some reliance 
was placed isa very distinct authority for the position that by 
conversion a man can renounce the law by which he is governed 
and continue to elect to abide by the old law or the law of the 
religion which he has adopted in cases where there is no statu- 
tory probibition, but until he does so, the old law will govern. 
The case is also an authority for the position that if there was 
no change of religion, the personal law would have acontinuing 
obligatory force upon him. Mr. Rajah Aiyar placed considera- 
ble reliance on the following passages in the judgment of 
Sankaran Nair, J., in Afuthusami Mudaliar v. Masilamanis : 


“It is open toa Hindu who is governed by one law of inheritance to 
accept another law of inheritance recognised by Hindu Law.” 





1. (1901) IL R. 26 Bom. 174, 
2. (1863) 9 M.I.A. 195 at 244, 245. 
3. (1909) 20 M.L.J. 49 : LL.R. 33 Mad. 342 at 48, 
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But it will be seen that the learned Judge explains what he 
means in the very next sentence thus: 

“Thus it has been held that a Hindu governed by the Mitakshara law 
may retain it or accept the Dayabaga law prevalent in the locality to which 
he had migrated,” 
that is, where a person migrates from one part of India to 
another, prima facie, he would carry his personal law, but it will 
also be open to him to renounce that law and be governed by 
the law prevailing in the locality to which he has migrated, and 
this must be affirmatively proved. Till then the personal law 
by which he was governed before migration will continue to 
have obligatory force on him. (Vide Abdurahim Haji Ismail 
Mithu v. Halimabati). Sankaran Nair, J., did not lay down that 
a person by an open declaration can renounce the law without a 
change of religion or migration from one part of territory to 
another. The principle has been carried to such an extent that 
even in a case where portion of a province has been annexed to 
another province for administrative purposes this transfer 
would not affect the personal law of residents remaining in the 
portion transferred and it must be distinctly shown that a 
person had intended to change and in fact changed his personal 
law. It is not suggested that a person coming from Malabar 
and taking service in Madras could be said to have migrated 
from one part of India to another or settled himself in a 
foreign country; nor has it been asserted that there has been 
any change of religion on the part of the lady. On the plead- 
ings the only fact that appears is an oral renunciation implied 
from the fact of her going through a marriage as alleged by the 
plaintiff. What is alleged would amount to a clear evasion of 
the Marumakkathayam Act and it is not open to a private 
individual to get rid of the statutory prohibition which is enacted 
nor for the benefit of a particular individual but as a rule of 
public policy affecting the whole community by a mere 
declaration that he or she did not intend to be governed by 
the Act. It seems to me therefore that the decision arrived 
at by the learned City Civil Judge that the marriage is invalid 
is sound. In the result the appeal fails and is dismissed with 
costs. 


K.S. qa Appeal dismissed. 





1. (1915) 30 M.L.J. 227 at 230; L.R. 43 LA. 35 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR. JUSTICE VARADACHARIAR AND MR. 
JUSTICE ABDUR RAHMAN. l 


Mottai Meera alias Sheik Abdul 
Kadir Rowther .. Petitioner* (Appellant in 
Appeal No. 246 of 1934 on 
the file of the HighCourt) 
v. à 
Chinna Sheik Abdul Kadir Rowther 
and others -- Respondents (Respondents 
in do.). 

Madras Agriculturists’ Rekef Act (IV of 1938), S. 4, cl. (f) and S. 9— 
Liability under a decree of one co-owner found to have held and managed the 
properties on behalf of all the co-owners to pay over the interest realised by 
him—S. 4, cl (f)}—Applicabiltiy—Interest subsequent to decree—If governed 
by S.9 of Act IV of 1938. f 

In a suit for partition in a Mahomedan family a decree for the respec~ 
tive shares of the parties was passed against the frst defendant who was 
found to have held and managed the property on behalf of all the co-owners. 
With respect to the outstandings and the income during the first defendant’s 
management, as it was found that all the monies were being invested mostly 
bearing interest at 12 per cent. per annum it was held the first defendant was 
liable to pay the plaintiff and defendants 2 and 3 the amounts collected on 
their account by the first defendant and Rs, 8700 for interest thereon. 
Further interest on the aggregate amount at 6 per cent. per annum from date 
of guit was also decreed. On an application for relief under Madras Act IV 
of 1938, 

Held, the original liability to pay over the interest realised by one 
co-owner to the other co-owners entitled to it, is taken ont of the operation 
of the Madras Act IV of 1938 by cl. (f) of S. 4 of that Act. 

Peer Mohideen Rowther v. Atsa Bivi, (1934) 67 M.L J. 563, referred to. 

The liability to pay interest subsequent to the date of decree, is governed 
by S.9 of Act IV of 1938. “Incurred” in the opening sentence of S. 9 refers 
not only to a liability voluntarily incurred but even to liabilities arising under 
law, custom or decree of Court. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to amend 
the decree of the High Court dated 26th August, 1938, in 
Appeal No. 246 of 1934 (O. S. No. 16 of 1930, Sub-Court, 
Madura) as regards interest, in accordance with the provisions 
of the Madras Agriculturists’ Relief Act, 1938. 


B. Sttarama Rao for R. Ramasubba Aiyar for Petitioner. 


V. Ramaswami Atyar for K. Rajah Atyar and N. G. 
Krishna Atyangar for Respondents. 





+ C.M.P. No. 2932 of 1938. 25th November, 1938, 
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The Court made the following 


ORDER. Varadachartar, J.—This is an application for 
relief under Madras Act IV of 1938, filed by the first defendant 
in a suit for partition ina Mahomedan family. 


It was found in the main case that the first defendant who 
was the eldest child of his father and a major at the time of the 
father’s death entered into possession and management of the 
father’s property at his death and that as he had a minor 
brother and a minor step-brother and step-sister he was found 
to have held and managed the property on behalf of all the co- 
owners. In 1925 there were disputes in the family and the first 
defendant left the family house and lived elsewhere. It was 
also found that during his period of management, the first 
defendant had collected outstandings due to the father’s estate 
and the income due from the common property of the family. 
In 1929 the plaintiff who is the first defendant’s step-brother 
instituted asuit for division and recovery of his 2/7th share. A 
decree was given in plaintiff’s favour and also in favour of 
defendants 2 and 3 for their respective shares. With respect 
to the outsiandings and the income realised by the first defendant 
during the period of his management the lower Court found that 
the other co-sharers were entitled to claim payment of interest 
thereon as it had been shown that the first defendant had been 
investing all the monies in his hands and that many of the pro- 
missory notes taken by him bore interest at 12 per cent. per 
annum. The lower Court accordingly held that the first defen- 
dant was liable to pay to the plaintiff and to defendants 2 and 
3a sum of Rs. 14,480 representing amounts collected by him on 
their account and Rs. 8,700 for interest thereon. It also directed 
payment of interest on the aggregate amount at 6 per cent. per 
annum from the date of the institution of the suit to the date 
of payment. 


On appeal to this Court, we allowed certain deductions 
claimed by the first defendant in his favour. In other respects 
we confirmed the decree of the lower Court. The first defen- 
dant’s liability to pay interest was challenged before us but we 
affirmed the lower Court’s decision on this point. It is with 
reference to this liability for payment of interest that the 
present application for relief under Madras Act IV of 1938 has 
been filed. 

67 
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We are of opinion that the main liability is not covered by 
Act IV of 1938 as it is not a “debt” within the meaning of the 
Act. Our judgment itself and the cases dealing with the point 
proceed on the footing that ordinarily the relation between co- 
owners, when one of them is in possession of common funds, is 
not that of creditor and debtor but that the liability to pay 
interest will arise in cases in which it is shown that the person 
in possession of the common funds has realised interest by their 
investment. In this class of cases the liability to pay interest 
seems to us to rest on one of two bases: (1) that each co-owner 
is entitled to claim a share in the common property as 1t stands 
at the tyme of the division and that in the case supposed the 
common property liable to be divided consists not only of the 
original realisations but of the interest earned by their invest- 
ment as well. If this be the true basis, we see no justification 
for denying the co-sharer his share in the full extent of the pro- 
perty which on this theory will consist of the original amount 
plus its accretion. Another possible view is that the co-owner 
who has realised interest by the investment of the common: 
funds is governed by S. 90 of the Trusts Act and that by virtue: 
of S. 95 of that Act he incurs a liability to pay interest under 
S. 23 of that Act. This is the view taken by Venkatasubba 
Rao, J., in Peer Mohideen Rowther v. Aisa Biu. If this be. 
the true basis, the case will be taken out of the operation of the 
Madras Act IV of 1938 by clause (f) of S. 4 of that Act. We 
are not prepared to accedeto the contention that S. 4, cl. (f) 
ought not to be held to apply to obligations declared in 
Chapter IX of the Trusts Act. 

So far however as the liability to pay interest subsequent 
to the date of lower Court’s decree is concerned, we think there 
is some justification for the petitioner’s contention that that is 
governed by 8.9 of Act IV of 1938. This is a liability imposed 
upon him by the decree and does not rest on the same basis as 
the original liability to pay over the interest realised by him. 
The word ‘incurred’ in the opening sentence of S. 9 no doubt 
suggests the idea of a liability voluntarily incurred but the terms 
of cl. 1 of that section seem to indicate that the section 
refers not only to contractual liability but even to liabilities 
arising under law, custom or decree of Court. In this view the- 
decree of the lower Court must be varied by limiting the award. 





1. (1934) 67 M.L.J. 563. 


I] THE MADRAS LAW JOURNAL REPORTS. 531 


of 6 per cent. interest up to the date of the lower Court’s 
decree and providing for payment of interest at 5 per cent. per 
annum from 31st March, 1934, up to date of payment. 

K.S. Petition allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SER ALFRED HENRY LionEL Leacu, Chief 
Justice AND MR. JUSTICE SOMAYYA. 
Kamakshi Aiyar alias W. V. A. S. 

Kameswara Aiyar (dead) and 





another .. Appellants* (Plaintiff 
and L.R.) 
v. 
Namberumal Aiyangar alas Ranga- 
natha Aiyangar and another .. Respondents (Defen- 
dants). 


Court-Fees Act (VII of 1870), S. 7 (v) and Sch. II, Art. 17-B—Prior 
mortgagee becomes purchaser of portion of property—Subsequent morigagese 
becoming purchaser of the entire property subject to the early mortgage— 
Prior mortgagee obtaining symbolical possession—Swit for partition against 
subsequent morigagee remasning in actual possession—Proper court-fees. 

A obtained a mortgage decree in respect of the western portion of a 
house and at the subsequent sale in execution became the purchaser thereof. 
B who held a second mortgage over the whole house obtained a mortgage 
decree in respect of the whole house and in execution thereof became the 
purchaser, subject to 4’s right. A was put in symbolical possession of his 
half portion of the property. B who was in physical possession of the whole 
of the property, refused to allow 4 to enter into physical possession of his 
portion. A suit was brought by A for partition of the property and posses- 
sion of his half share, and also for mesne profits. 

Held, that the plaint should be stamped under S 7 (v) and not Art. 17-B 
of Sch. II of the Court-Fees Act. 

The suit was in truth and in fact a suit for possession against a person 
in wrongful possession of the property. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura, in A.S. No. 78 of 1931 preferred 
against ihe decree of the Court of the District Munsif of 
Srivilliputhur in O.S. No. 255 of 1927. 

K. Balasubramania diyar for Watrap S. Subramania 
Atyar for Appellants. 

R. Gopalaswams Atyangar for K. S. Champakesa Atyangar 
for 1st Respondent. 

T. Krishna Rao for The Government Pleader on behalf of 


the Government. 
ttt a 
* S.A. No. 430 of 1934." 2nd February, 1939. 
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The Court made the following 

Order. The Chief Jusiice.—In O.S. No. 409 of 1905 of 
the Court of the District Munsif of Srivilliputhur the appellant 
obtained a mortgage decree in respect of the western portion of 
a house and at the subsequent sale in execution became the 
purchaser thereof. The respondent in the appeal held a second 
mortgage over the whole house. On the 8th March, 1924, the 
appellant obtained symbolical possession of the western half. 
In 1914, the respondent obtained a mortgage detree in respect 
of the whole house, and in execution thereof caused it to be 
sold. He was himself the purchaser, but his purchase was, of 
course, subject to the appellant’s right and therefore was only 
effective with regard to the eastern half. The respondent was 
in physical possession of the whole of the property throughout 
and in spite of the fact that the appellant had been put in 
symbolical possession of his half of the property refused to 
allow him to enter into physical possession of his portion. The 
result was that the appellant brought suit No. 255 of 1927 in 
the Court of the District Munsif for partition of the property 
and possession of his half share. In bis plaint he averred that 
the respondent was in wrongful possession and enjoyment of 
the whole house. Notwithstanding the nature of the suit the 
appellant stamped his plaint with a stamp of the value of 
Rs. 15 under Art. 17-B of the Court-Fees Act, as amended by 
the Madras Act V of 1922. Art. 17-B is a residuary article. 
It states that the fee on a plaint or memorandum of appeal 
where it is not possible to estimate at a money value the 
subject-matter in dispute and which is not otherwise provided 
for by the Act shall be Rs. 15 in a suit in a District Munsif’s 
Court. The respondent raised the question of the stamping of 
the plaint contending that the suit should have been valued 
according to the market value of the house under the provisions 
of S. 7 (v) of the Act. The District Munsif decided the 
question in favour of the appellant and decreed the suit. The 
respondent appealed to the Subordinate Judge who by an order 
dated the 8th December, 1931, held that the District Munsif 
was wrong and should have required the suit to have been 
stamped advalorem on Rs. 2,500, the market value of the house. 
l On this valuation the proper court-fee was Rs. 224-15-0. 
The memorandum of appeal had only been stamped to the value 
of Rs. 15 and therefore there was a deficiency of Rs. 209-15-0. 
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The Subordinate Judge gave the respondent a week’s time in 
which to pay this deficiency and as he failed to comply with the 
order dismissed the appeal. The Subordinate Judge also took 
up the question of the stamping of the plaint and held that the 
District Munsif should have required the plaintiff to pay an ad 
valorem fee of Rs. 224-15-0. The Subordinate Judge called 
upon the appellant to pay the deficiency and gave him three 
days’ time to comply with the order. As the appellant failed to 
comply, the Subordinate Judge dismissed the suit under the 
provisions of S. 12 (s4) read with S. 10 ($i) of the Court-Fees 
Act. The present appeal is against that order. 

The appeal first came before Venkataramana Row, J., who 
considered that it raised a question of some importance and 
consequently it has been placed before a Bench. We have no 
doubt that the Subordinate Judge was right in holding that the 
plaint should have been stamped under the provisions of S. 7 
(v). The suit was in truth and in fact a suit for possession 
against a person in wrongful possession of the property. Not 
only was possession sought, but a decree for mesne profits was 
also asked for by the appellant, who expressly averred in his 
plaint that his claim to be put in possession of his half of the 
house had been wrongfully refused. The appellant was in 
possession of no portion of the property. In these circum- 
stances S. 7 (v) of the Act applied, and not Art. 17-B. 


The learned advocate for the appellant has asked us to give 
him a further opportunity of paying the deficiency in the 
stamping of the plaint. The learned advocate for the respon- 
dent has made a similar request with regard to his appeal to the 
Subordinate Judge. He asks that he may be given an oppor- 
tunity of paying the deficiency and having his appeal heard on 
the merits. We consider that justice will be done if we accede 
to both these requests. The appellant will be given a fort- 
night’s time in which to pay the court-fee of Rs. 209-15-0 
being the difference between the proper court-fee of 
Rs. 224-15-0 and Rs. 15 which was actually paid on the plaint. 
If the amount is paid within the time the respondent will be 
given a further three days in which to pay the deficiency on his 
memorandum of appeal, namely, Rs. 209-15-0. If he does so, 
his appeal will be restored to the list and heard on its merits. 
The appellant has stamped his appeal to this Court with a fee 
of Rs. 15. The proper court-fee should have been Rs. 23-9-0. 
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There is therefore herea deficiency of Rs. 8-9-0. The learned 
advocate for the appellant has undertaken to pay this amount. 
This must be paid within one week. Failure to pay this amount 
within the time will mean that the second appeal will stand 
dismissed. Each party will pay his own costs. 


K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE BURN. 


Synemodelux Limited at Tinnevelly 
Junction by its Managing Direc- 





tor M. P. Nayagam .. Petsitoner* (Plaintiff) 
v. 
K. Vannamuthu Pillai .. Respondent (Defendant). 


Companies Act (VII of 1913), Ss. 28 (2) and 30 (1)—Person subscribing 
for shares in the memorandum of association—No allotment of shares— 
Liability for value of shares. 


Where a person subscribed for 20 shares in the memorandum of associa- 
tion and the prospectus contained a statement that a certain number of shares 
were subscribed by the signatories to the memorandum and were allotted 
and there was no resolution in the minutes book of directors allotting shares 
to the persons concerned, 


Held, that as there was no valid allotment of shares, no liability to pay 
the value of the shares arose. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Tinnevelly dated the lst day of December, 1937 and 
passed in Small Cause Suit No. 151 of 1937. 


V. T. Rangaswams Aiyangar and K. Venkatesvaran for 
Petitioner. 

R. S. Srinivasacharya and K. V. Rajagopalan for 
Respondent. , 


The Court delivered the following 


JupcmMent.—In my opinion the dismissal of the suit by 
the learned Subordinate Judge was correct. The defendant 
subscribed for 20 shares in the memorandum of association and 
therefore by S. 30, sub-S. (1) of the Companies Act, he must be 
deemed to have agreed to become a member of the company, 
and on registration of the company, his name must be entered 
as a member in the register of members. The fatal defect, in 





“CR. P. No. 180 of 1938. 6th January, 1939, 


1] THE MADRAS LAW JOURNAL REPORTS. 535 


my opinion, in the plaintiff’s case is that the 20 shares for 
which the defendant subscribed were not validly allotted to him. 
It is no doubt true, as Mr. Rangaswami Aiyangar for the 
petitioner contends, that in the case of a person who subscribes 
to the memorandum of association, no separate application for 
shares is necessary, but I find nowhere any authority for the 
view that no express allotment of shares is necessary in order 
to give rise to a liability to pay up the value of the shares. The 
learned Advocate for the petitioner refers me to Resolution 
No. 9 passed on the 21st of December, 1936. That runs 
as follows :— 


“This meeting allots hereby the 517 shares subscribed for by the 
signatories and the names of the signatories may be entered in the register of 
members.” 


Mr. Rangaswami Aiyangar also refers to the prospectus 
which was published later in which there is a statement on 
page 1 that 517 shares to the value of Rs. 12,925 have already 
been subscribed for by the signatories to the memorandum and 
allotted, and on pages 6 and 7 of the prospectus, the number of 
shares taken by each of the signatories to the memorandum 
issetout. These however are not sufficient to show that on the 
21st of December, 1936, there was any ‘allotment’ of shares to 
the defendant. It is provided in S. 28, sub-S. (2) of the 
Companies Act that each share in a company having a share 
capital shall be distinguished by its appropriate number and by 
S. 31, sub-S. (1), every company is required to keep a register 
of members in which the following particulars are to be 
entered :— 

(1) the names and addresses and the occupations, if any, of the members, 
in the case of a company having a share capital, a statement of the shares 
held by each member, distinguishing each by its number, and of the amount 
paid or agreed to be considered as paid on the shares of each member. 

Now, it appears from the notice sent to the defendant by 
the plaintiff on the 8th of March, 1937, informing him that his 
shares had been forfeited that the shares of which he was 
registered as owner were shares numbered from 121 to 140. 
But the learned Counsel for the petitioner is not able to show 
me any resolution in the Minutes Book of the Board of Directors 
allotting shares numbered 121 to 140 to the defendant. I have 
looked through the book and there is no record of any such 
resolution. It is not necessary, in my opinion, to go so far as 
the learned Subordinate Judge has gone and to say that the 
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defendant’s liability to pay for the shares cannot arise till 
liquidation proceedings are started. But it is, in my opinion, 
clear that his liability has not yet arisen because the shares 
have not been validly allotted to him and consequently no valid 
notice of allotment has been given to him. It is not necessary 
to consider the allegation that the defendant’s shares have been 
forfeited. I do not understand the plaintiff as having contended 
that the defendant’s liability to pay the value of the shares 
arises on forfeiture. 

The dismissal of the suit was, in my opinion, correct and 
therefore this petition is dismissed with costs. 

K. C. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :——MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
PANDRANG Row. 


A. Subramania Aiyar .. Appellani* (2nd Defendant) 
v. 
K. S. Venkatarama Aiyar and 
others .. Respondents (Plaintiffs and 
Defendants 1 and 3 and 
Nil). 


Madras Estates Land Act (I of 1908), S. 172—Construction—Chapter XI— 
Scheme of-—-Powers of Board of Revenue—Interference before republication 
of settlement record—Fixation of cash rent in village in which rent in kind 
had been in vogue previously in settlement proceedings—Jurisdsciton of Board 
of Revenue—Procedure for fixing cash rent—Mere conversion of paddy rate 
fixed by Board into money on basis of average price of last ten years— 
Legakty of—Chapter XI—If confined to fixing of rent on cash baris only. 

S. 172 of the Madras Estates Land Act should not be interpreted as giving 
powers of revision to the Board of Revenue only after the republication of 
the Settlement Record after confirmation by the Collector under S. 170 (3): 
of the Act. All that S.172 dces is to fix the outer limit of time within which 
the powers of revision may be exercised. Thisdoes not necessarily imply 
that the Board has no power of interference before the republication. There 
is no warrant either in the language of the section or in the reason of the 
thing to justify the view that the Board has no jurisdiction to exercise its 
Tevisional powers till after the settlement record has been republished after 
confit mation by the Collector. 

There is nothing in the scheme of Chapter XI of the Madras Estates 
Land Act to restrict the authorities settling the rent to the system of pay- 
ment theretofore in vogue. There may be cases in which the settlement of a 
fair and equitable rent can be better accomplished by fixing a rent in money. 
What could be done nnder Ss. 30, 38 and 40 of the Act can also be done as 





* Appeal No. 289 of 1934. 22nd March, 1938. 
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part of the settlement proceedings. It cannot therefore be held that in 
proceedings under Chapter XI the Board has no power to fix a money rent in 
respect of a village where only rent in kind had hitherto been in vogue. 

S. 172 contemplates the Board of Revenue directing a revision -by the 
Subordinate authority and not the fixing of rent by the Board itself. In 
certain circumstances, however, a procedure which goes further than merely 
directing a revision by a subordinate authority might not amount to anything 
more than an irregularity; for example, where it is a mere arithmetical 
calculation or something of that kind, which is not in excess of jurisdiction 
in the exercise of the powers of revision under S. 172. If, on the other hand, 
the Board proceeds to do something which is really more than a mere minis- 
terial or arithmetical step, which, ifit had been directed by the Revenue 
Officer, would involve a consideration of a number of matters which are not 
and cannot be before the Board at the time when it passes the order, it must 
be held that so much of the Board’s order as goes beyond what is contemplat- 
ed by S. 172 is done without jurisdiction. 

Where, atan early stage inthe proceedings before the Revenue Divi- 
sional Officer, the landlord opposed the proposal to fix the rent in cash and 
from that stage till the matter came up before the Board of Revenue, no 
reference whatever was made to the question of cash rent—ibe whole pro- 
cedure adopted by the Revenue Officer and the confirming authority having 
proceeded on the basis that the rent was to be fixedin kind—and the date 
with reference to which settlement of rent in cash could be made were never 
investigated and collected, and when further the ryots objected to the fixing 
of cash rents during the course of the proceedings before the Board when it 
gaye the parties an opportunity to show cause why cash reats should not be 
fixed, and the Board passed an order fixing rents in money on the basis of a 
conversion rate calculated on the average price of the last ten years: 

Held, (1) that the Board acted without jurisdiction in fixing the money 
rents and thata mere conversion of the paddy rate fixed by it into money on 
the basis of the average price of the last ten years would not amount to a 
settlement of rent on a cash basis; 

(2) that if the Board had thought that it would be proper to fix rents on 
a cash basis, it must have sent the papers back to the Revenue Officer to make 
a re-settlement on that basis and not merely given him a direction to carry 
out a simple process of conversion of paddy rent into money rent ata price 
fixed by the Board itself. 

Quacre.—Whether a settlement of rent under Chapter XI can be only on 
a cash basis? 


Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in Original Suit No. 1 of 1933. 

K. S. Krishnaswami Atyangar and S. Ramachandra Aiyar 
for Appellant. 

T. R. Venkatarama Sastri for M. S. Venkatarama Atyar 
for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J.—This appeal arisesout of a suit instituted 
by the tenants of an inam village in the Tanjore District, for a 


declaration that the entry in the record of rights, published 
68 


Subramania 
Aiyar 


Varada- 
chariar, J. 
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in the village on 22nd June, 1932, with reference to the rent 
payable by the ryots in respect of their holdings cannot be 
enforced. This publication was made in pursuance of a notice 
issued by the Sub-Collector of Kumbakonam on 10th June, 
1932 (Ex. F) and that notice was given in pursuance of an 
order of the Board of Revenue (Ex. D), dated 6th May, 1932. 
It is this order of the Board of Revenue that is really challenged 
in the plaint. The order was passed by the Board in the course 
of proceedings taken under Chapter XI of the Madras Estates 
Land Act on an application made by the ryots for the prepara- 
tion of a Record of Rights and for the settlement of rents in 
the village. The action is not one under S. 173 of the Act and 
it is not based on any of the grounds specified in cl. (3) of that 
section. As pointed out in Zamindar of Khalltkote v. Beero 
Pollaii, the suit is one under the general law and is based on the 
ground that in passing the order, Ex. D, the Revenue Board acted 
without jurisdiction and that in settling the rents and proclaiming 
the same in pursuance of that order, the Sub-Collector was 
not acting as the Revenue Officer exercising his powers under 
the Act, but merely as the mouth-piece of the Revenue Board 
(cf. Sappani Asars v. Collector of Coimbatore? and Mahabun- 
nessa Bibi v. Secretary of State for India). 


The learned Subordinate Judge made a declaration to the 
effect that the order of the Sub-Collector dated 10th June, 1932, 
directing the publication of the Record of Rights incorporating 
the settlement of rent made by the Board of Revenue in its 
order, dated 6th May, 1932, is ultra vires and made without 
jutisdiction. It is against this decree that one of the land- 
holders has preferred this appeal making the ryots and the 
other landholders respondents, Objection has been taken to the 
form of the decree as not corresponding to the prayer in the 
plaint; but it is much more satisfactory to deal with the real 
points in controversy between the parties and the objection to 
the form of the decree is not of much significance. 

To bring out the grounds on which the validity of the 
Revenue Board’s order has been attacked, it is necessary very 
briefly to narrate the history of the settlement proceedings. 
The Sub-Collector of Kumbakonam (who acted as the “ Revenue 
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Officer” in this case) passed an order on 28th June, 1930, in 
the following terms :— 

“Fifty kalams of paddy for one veli of wet land seem to be fair and 
equitable rent for the village. - . . . I therefore declare that a rent of 
fifty kalams for one veli of wet land may be fixed.” 

According to the pre-existing rights of the parties, based 
on the pattas then in force, the landholders claimed that they 
were entitled to rent at a much higherrate. They accordingly 
preferred objections to this order of the Revenue Officer under 
S. 169; and when dealing with the objections, the then Sub- 
Collector fixed sixty-five kalams per veli of wet land as a fair 
and equitable rent. This rent was fixed as payable not merely 
when a single crop was grown but also for both crops together 
when two crops were grown. The matter went up before the 
Collector of Tanjore as the “confirming authority.” He agreed 
with the Revenue Officer so far as the fixing of sixty-five kalams 
per veli was concerned, but he added that the ryot will be liable 
to pay additional rent for thaladt or second crop cultivation. In 
paragraph 11 of his order, he directed the Sub-Collector to 
complete the rent roll and revise it in accordance with the Sub- 
Collector’s-conclusions and the observations contained in the 
order of the Collector and to submit it for final confirmation. 
This order of the Collector was passed on 17th August, 1931. 


It appears from the pleadings that some appeals had been 
preferred to the Board of Revenue against the Revenue Officer’s 
order but in all probability the appeals were preferred too 
late. However, there were also three revision petitions to 
the Board, two by the landholders in October, 1931, and one 
by some of the ryots in November, 1931. When these revision 
petitions came on before the Board on 19th February, 1932, 
a suggestion was thrown out that the rents might be settled 
in cash and both parties were asked to show cause at the 
adjourned hearing why cash rents should not be fixed. The 
petitions came on finally before Mr. (now Sir Charles) Souter 
on 6th May, 1932. By the order then passed, the Board fixed 
the landlord’s share at eighty-seven kalams per veli instead of 
sixty-five kalams fixed by the Collector, the main reason being 
that the proportion of sixty and forty in which according to 
the custom of the village the crop was divisible between the 
landholder and the ryot should be worked with reference to the 
gross yield and not after allowing a deduction for expenses of 
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cultivation. The order next proceeded to deal with the question 
whether the rent should not be fixed in cash; and, holding 
that that was the proper thing to do, it directed conversion into 
cash at the average price of Rs. 2-15-0 per kalam (as reported. 
by the Collector) subject to a deduction of fifteen per cent. or 
account of the distance of the village from the nearest town 
market. The Sub-Collector was asked to work out money rents 
on the above basis. 

The validity of this order has been challenged in the plaint 
on several grounds. Three grounds in particular have been 
pressed before us: (1) that the order is not one passed under 
S. 172 of the Estates Land Act and that if it was intended to 
be one under S. 172 the Board had no power to interfere in 
revision at that stage; (2) that in proceedings under Chapter 
XI the Board had no power to fix a money rent in respect of a 
village where only rent in kind had hitherto been in vogue; and 
(3) that the Board of Revenuc could even under S. 172 only 
dircct a revision and not itself fix the rent. It is unnecessary 
to refer in detail to the judgment of the lower Court and the 
views expressed in that judgment on the above points. There 
has undoubtedly been some uncertainty and conflict of judicial 
opinion on the interpretation of some of the relevant sections of 
the Act and the learned Subordinate Judge when he pronounced 
judgment had not before him the later decision of this Court in 
Zamindar of Khallikote v. Beero Pollai. 

Out of the three objections above referred 10, we may 
state that we do not see much force in the first or in the second. 
It is true that at the time the order of the Board was passed, 
the Revenue Officer had not completed the settlement in accord- 
ance with the directions of the confirming authority nor had 
the republication under cl. (3) of S. 170 been made. But we are 
not prepared to interpret S. 172 of the Act as giving powers of 
revision to the Board only after the republication under S. 170, 
cl. (3), had been made. All that S. 172 does is to fix the outer 
limit of time within which the powers of revision may be 
exercised, namely: 

“ At any time within two years fromthe date. . . . . of republica- 
tion under sub-S. (3) of S. 170.” 
This does not necessarily imply that the Board has no 


power of interference before the republication. Its powers as 
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an appellate authority under S. 171 can certainly be invoked and 
exercised independently of the question of confirmation by the 
Collector or republication under S. 170, cl. (3); under the pro- 
visions of S. 174 the orders passed under S. 171 are directed to 
be incorporated in the settlement record already published under 
S. 170 (3). S.172 gives the Board powers of revision both 
suo motu and on the application of parties. We see nothing 
either in the language of the section or in the reason of the 
thing to justify the view that even where the Board is satisfied 
that the proceedings before the Revenue Officer require to be 
set right, it must wait till after the procedure under S. 170 has 
been gone through and cannot interfere at an earlier stage and 
give necessary directions. It may often be convenient and help 
to save time to give the directions at the proper stage instead 
of waiting for the formal completion of the settlement records. 
Whether, in any particular case, the Board will find it more 
convenient to adopt the one course or the other isa different 
matter; but it seems to us that there is no warrant for saying 
that the Board has no jurisdiction to exercise its revisional 
powers till after the settlement record has been republished 
after confirmation by the Collector. 

Similarly, it seems to us that there is nothing in the scheme 
of Chapter XI to restrict the authorities settling the rent to the 
system of payment theretofore in vogue. Circumstances are 
conceivable in which the settlement of a fair and equitable rent 
can be better accomplished by fixing a rent in money. The 
provision in S. 178 against the commencement or continuation 
of proceedings under Ss. 30, 38 and 40 of the Act during the 
pendency of seitlement proceedings clearly implies the possibility 
that what could be done under these three sections might be 
done as part of the settlement proceedings. Here again it is 
one thing to say that the settlement officer is not bound to 
carry out the duties imposed upon the Collector under Ss. 30, 
38 and 40 in independent proceedings, but a different thing to 
say that the settlement officer has no power to do such things 
even when he thinks it necessary to adopt that course in order 
to effect a satisfactory settlement of rent. The decision in 
Ryots of Garabanda, etc., Villages v. Zamindar of Parlakimidi1 
and r. 22 of the rules framed by the Local Government under 
the Act clearly assume that in the course of the settlement 
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proceedings steps like those contemplated by Ss. 30, 38 and 40 
of the Act might be taken. 


It remains to deal with the third ground of objection, 
namely, that S. 172 only contemplates the Board directing a 
revision by the subordinate authority and not the fixing of rent 
by the Revenue Board itself. That this is the appropriate con- 
struction of S. 172 was laid down in Zamindar of Khalikote v. 
Beero Pollat!, following Zamindarini of Mandasa v. Ryots of 
Mandasa Zamindari2; but it was also laid down in those cases 
that in certain circumstances a procedure which goes farther than 
merely direct a revision by a subordinate authority might not 
amount to anything more than an “irregularity”. Whether 
what has happened in any particular case must be regarded as 
only an irregularity or as something done without jurisdiction 
or in excess of jurisdiction will depend upon the circumstances 
of each case. If, on the facts of any particular case, what the 
Board did in addition to what is contemplated by S. 172 
amounted to little more than a mere arithmetical calculation or 
something of that kind it might well be held that though it was 
unnecessary there was nothing in the nature of excess of juris- 
diction in the exercise of such powers. Where on the other 
hand the Board has proceeded to do something which is really 
more than a ministerial or arithmetical step and which if it had 
been directed to be done by the Revenue Officer would have 
involved a consideration of a number of matters which were 
not and could not have been before the Board at the time 
that it passed such order, it will only be reasonable to 
hold that so much of the Board’s order as goes beyond what is 
contemplated by S. 172 is done without jurisdiction. Dealing 
with the order of the Board in the present case in the light of 
this test, we are of opinion that the Board acted without juris- 
diction in so far as it fixed money rents on the basis of a 
conversion rate of Rs. 2-15-0 per kalam subject to a deduction 
of fifteen per cent. for cartage, etc., charges. 


It is a matter of some significance in this case that at an 
early stage in the proceedings when the matter was before the 
Revenue Divisional Officer, the landlord opposed the proposal 
to fix the rent in cash. [See Ex. G, paragraph 2 (b).] From 
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that stage till the matter came up before the Board of Revenue, 
no reference whatever was made to this question of cash rent 
and the whole procedure adopted by the Revenue Officer and by 
the confirming authority procecded on the basis that the rent was 
to be fixed in kind. The data with reference to which settle- 
ment of rent in cash could be made were therefore never investi- 
gated and collected. It is true that when the matter was before 
the Board the parties were given an opportunity to show cause 
why cash rents should not be fixed; we are informed that at 
that stage the ryots objected to the fixing of cash rents. The 
matter seems to have been argued only as a point of law and the 
Board of Revenue, so far as one can judge from the terms of 
Ex. D, seems to have been of the opinion that a settlement of 
rent under Chapter XI can be only on a cash basis. We are not 
sure that Chapter XI can be so restricted; but we should not 
have thought fit to interfere with the Board’s order merely on 
the ground of this error if, after deciding that the settlement 
should be on a cash basis, the Board had sent the case back io 
the Revenue Officer to settle rents on a cash basis after making 
the necessary investigation. As we have already observed, this 
is the procedure contemplated by S. 172. The Board seems to 
have assumed that a mere conversion of the paddy rate fixed by 
it into money on the basis of the average price of the last ten 
years would amount to a scttlement of rent on a cash basis. 
With all respect, we do not think that that is what was con- 
templated by the Legislature as the settlement of rent in cash. 
If it had at all been present to the mind of the Revenue Officer 
that the rent payable by the ryots should be fixed in cash, he 
would have investigated a number of matters relevant to that 
question. Even in proceedings under S. 40, the average of 
the last ten years excluding famine years is only one of the 
factors to be taken into account; and in proceedings for settle- 
ment of rent it must be a fortiori be true that the average 
price of the preceding ten years is not the only factor to be 
considered. In these circumstances, we are unable to hold that 
what the Board did in the present case in the matter of fixing 
cash rent is within the powers conferred upon it by S. 172. If 
it had thought that it would be proper to fix rents on a cash 
basis, it must have sent the papers back to the Revenue Officer 
to make a re-settlement on that basis and not merely given him 
a direction to carry out a simple process of conversion of 
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paddy rent into money rent at a price fixed by the Board 
itself. We however see no objection to the rest of ihe Board’s 
order on any ground of jurisdiction. 

The result is that this appeal must be allowed in part. In 
modification of the lower Court's decree the order of the Board 
and the consequent settlement of rent by the Sub-Collector will 
be declared ltra vires only in so far as they related to the con- 
version of the paddy rent fixed by the Board into money rent. 
In the circumstances, we direct the parties to bear their respec- 
tive costs in the appeal. 

K.C. — Appeal allowed in part. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 

PRESENT :—LorD ROMER, LorD PORTER, LORD SALVESEN, 
SR LANCELOT SANDERSON AND SIR FRANK MACKINNON. 

Ram Kinkar Banerjee, since deceased 
(now represented by Sreemati 


Saibalini Devi and others) .. Appellanis* 
v. 
Satya Charan Srimani and others .. Respondents. 


Mortgage—English mortgage—Morigage by lessee—Assignment of term 
to mortgagee—Whether morigage an absolute iransfer of mortgagor's inie- 
rest—Nature of interest retamed by morigagor—Whether privity of estate 
created beiween lessor and mortgagee—Disistnction between English and 
Indian Law—Transfer of Property Act UV of 1882), S. 58. 


The Transfer of Property Act (IV of 1882) is a self-contained Code, by 
which alone the rights of mortgagor and mortgagee should be ascertained in 
India and under which statutory and not equitable rights were brought into 
existence. S.58 (e) of the Act does not determine what legal effect follows 
from the use of particular form of words; it merely prescribes the form of 
words necessary to constitute what is known in India as an English mort- 
gage. The substantial mghts are dealt with in Ss. 58 (a) and 60 of the Act 
Whatever form is used nothing more than an interest is transferred and that 
interest is subject to the right of redemption. 


In England the mortgagor has an equitable interest in the property both 
before and after the contractual date of payment has elapsed: before, 
because he has a contractual right to have the property reconveyed; after, 
because in equity time is not of the essence of the transaction. In each case 
he has an equitable estate, though in the former he has not yet an equity of 
redemption. In India the same distinction exists between the position before 
and after the date of payment. Before the date the mortgagor has an inte- 
rest in the land which is legal and not equitable. After that date he has the 





* P. C. Appeal No. 51 of 1937. 25th November, 1938. 
Bengal Appeal No. 20 of 1935. 


i] THE MADRAS LAW JOURNAL REPORTS. 545 


legal right of redemption given him by S. 60 of the Act. In each case he 
retaing a legal interest in the property. 

Held, that in India when a mortgagor assigns his interest under a lease 
to a mortgagee he does not under any of the forms prescribed by S. 58 of the 
Act transfer an absolute interest within the principle established in England 
by the case of Wiliams v. Bosanguet, (1819) | Brod. & Bing. 238: 129 E.R. 
714, and consequently the mortgagee is not liable by privity of estate for the 
burdens of the lease. 


Appeal from a decision dated 20th May, 1935, of the High 
Court at Fort William, Bengal (Guha and Lodge, JJ.) reversing 
a decision of the Additional Subordinate Judge, Asansol, Burd- 
wan District, dated 20th April, 1931, given in favour of the 
plaintiffs, the present appellants. 


The appellants, the representatives of Ram Kinkar Banerjee 
deceased, held certain underground rights in the district of Burd- 
wan for a lease of 999 years from 26th May, 1908. Acting on the 
power of alienation given by the lease, the grantees transferred the 
property subject to various covenants to one, Martin, by a grant 
which in form transferred the whole of the appellants’ term. After 
various mesne assignments, Martin’s leasehold interest became 
vested in one, Patel, one of the respondents. In May, 1923, Patel 
executed {two mortgages of his leasehold interest, the second 
subject to the first,- the main provisions in them being (1) a 
promise by the mortgagor to repay; (2) conveyance of the mort- 
gaged property; (3) a proviso for reconveyance by the mortgagee 
on repayment of the mortgage moneys; and (4) a covenant for the 
payment of monthly interest. The first mortgage was in 1928 
transferred to the respondents Worah and Dosa. The respondent 
Srimani was a mortgagee under the second mortgage. The rent 
due under the sub-lease to Martin having fallen into arrear, and 
other covenants of that lease remaining unperformed, the appel- 
lants sued the respondent mortgagees for performance of the terms 
of the sublease in question in respect of the periods for which 
those parties had respectively had an interest in the property. The 
Additional Subordinate Judge held the mortgagees liable by privity 
of estate between them and the appellants as lessors in accordance 
with the principle laid down in Williams v. Bosanqueti. The 
Appellate Court reversed that decision, holding that the whole of 
the mortgagor’s interest in the property did not pass to the mort- 
gagees so as io create privity of estate between them aud the 
appellants. The appellant mortgagors thereupon preferred an 
appeal to the Privy Council. 

Cyril Radcliffe, K.C. and J. M. Pringle for Appellants— 
Apart from the questiou whether or not these mortgages were 
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P.C. “English mortgages” as defined in S. 58 of the Transfer of Pro- 
Ram Kinkar Perty Act, the important point about them is that an instrument 
Banerjee which determines the rights of the parties is expressed in clear 
Satya terms to be transferring to the mortgagees what the mortgagor 
Charan himself holds; the consequence in England would clearly be that 
Srimani. the mortgagee became by assignment directly liable to the lessor for 
rent. The question is whether such a position is in any way in- 
consistent with Indian law. The real question is whether there 
has been an assignment, not whether the mortgages can or cannot 
be made to fit into the definition of an English mortgage. Counsel 
referred to Falakrishna Pal v. Jagannath Marwaril, Bank of Upper 
India v. Admintstrator-General of Bengal, Hunsraj v. Bejoy Lal 
Seal3 and to Fisher on Mortgages, 7th Ed., p. 376. 

Dunne, K.C., T.J. Strangman, L.P.E. Pugh, K.C., Mrs. MJ. 
Clark and Ganguli for Respondents.—It is submitted that one of 
the objects of the Transfer of Property Act was to avoid the intro- 
duction of English law into that subject. Kannye Loll Sett v. 
Nistoriny Dossee’, deals with a mortgage before 1882. Counsel 
also referred to Kunhanujan v. Anjclud. In 1882 the Act got 
rid of the element of English law and laid down in compendious 
form the law for India. It is not permissible to do what the 
appellants contend for, namely, to treat sub-S. (e) of S. 58 as 
establishing something quite separate from sub-S. (a). The fact 
that a mortgage is what has been called an English mortgage does 
not signify that English law is to be applicable. Mortgages under 

the Act transfer only an interest in the mortgaged property. 
Lord Romer.—According to Bengal National Bank, Ltd. v. 
Janaki, I do not see how the mortgagor can create a second 
mortgage. 


Dunne, K.C.—S. 58(@) appears not to have been considered in 
that case, which seems to treat the existence of an English mortgage 
as necessarily importing the doctrine in Wilhams v. Bosanquet?. 
Counsel referred to Falakrishna Pal v, Jagannath Marwaril. 

Radcliffe, K.C., in reply. None of the authorities negative 
the possibility of privity of estate between the mortgagee and the 
lessor of the mortgaged property. The purport of the Transfer of 
Property Act was not to lay down an exclusive Code, but to define 
and amend the existing law. The Courts in India are entitled to 
apply English Law to cases not covered by the terms of the Act, 
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and the Act nowhere deals with the question of privity of estate 
between mortgagee and lessor, or lessor and assignee of lessee. 
The effect contended for as flowing from these mortgages is not 
inconsistent with anything in the Act. The other side’s contention 
is that S. 58 (a) made ıt impossible for a lessee to assign his 
interest absolutely by way of mortgage; but (a) and (e) must be 
read together and construed reasonably, and the language of (e) 
shows by ıts variation that it is dealing with the absolute transfer 
of the mortgaged property. To the argument that, if a mortgagor 
transfers the whole of his interest in the property to the mort- 
gagee, there can be no second mortgage, the answer is that the 
mortgagor still has available for transfer his statutory right of 
redemption under S. 60. S. 58 speaks of an absolute transfer, and 
the statutory right of redemption does not modify the meaning of 
those words. 


29th November, 1938. Their Lordships’ judgment was 
delivered by 


Loro Porrer.—tIn this case the original plaintiff has died 
since the institution of the suit, and his interests are now 
represented by one Sreemati Saibalini Devi and others. Hereafter 
they will be referred to as the appellants. 


There were originally a large number of defendants, but 
three only are made respondents to this appealand their interests 
alone remain to be considered. 


The others have either accepted the judgments given 
against them or have been dismissed from the case. The three 
remaining are Kripa Sankar Worah and Jatha Shankar Dosa, 
numbered 2 and 3 in the cases presented by the parties, and 
Satya Charan Srimani, respondent No. 1 in those cases. 


The facts may be briefly stated. The appellants are the 
successors in title to the grantees of a patta or lease for 
999 years dated the 26th May, 1908, in respect of certain under- 
ground rights in the District of Burdwan. . This lease contained 
provisions (tier alta) for (a) the payment by the grantees to 
the grantors of all cesses levied by the Government on account 
of the income of the colliery, (b) the payment of a minimum 
royalty, (c) the provision of certain quantities of coal. 


The lease contained a clause giving the grantees liberty 
io alienate the property by making gifts, sales, sub-leases or any 
other kind of transfer to any respectable persons or company. 
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The grantees took advantage of this provision and on the 
3rd June, 1908, transferred the property to one J. C. Martin. 
The terms of the document were similar to those of the lease 
of the 28th May, except for certain increases in the burdens 
imposed on the lessees. In form this grant, which is described 
as a “settlement,” transfers the whole, and indeed more than 
the whole, of the original grantees’ term to the sub-grantee, 
and would under English law amount to an assignment of the 
head lease, but it is well established by Indian law, and is 
common ground to both parties in the present case, that such a 
transfer operates by way of sub-demise and not of assignment, 
see Hunsraj v. Bejoy Lal Seal}. 

After various mesne assignmenis Martin’s leasehold 
interest became vested in Ardhesir K. Patel, who is respondent 
No. 7 in ihe present appeal. 

On the 18th May, 1923, Patel executed two mortgages of 
his leasehold interest (1) of an undivided moiety of the under- 
ground rights or colliery, (2) of the whole colliery but subject 
to the previous mortgage of the undivided moiety. 

Both are in the form which a mortgage in England by 
assignment of the sub-term would take in that they contain 
(1) promises by the mortgagor to repay, (2) conveyances of 
the mortgaged property, (3) provisoes for reconveyance by 
the mortgagees to the mortgagor upon repayment of the 
mortgage money. 

The consideration for the first mortgage is expressed to be 
a debt of Rs. 49,500, and the mortgagor promises to pay this 
sum as to Rs. 15,000 in the course of nine calendar months 
from the date of the mortgage, and the balance by four equal 
yearly instalments of Rs. 8,625 beginning on the Ist April, 
1925, the last instalment falling due on the Ist April, 1928. 

The consideration for the second mortgage is expressed to 
be Rs. 50,500 repayable on the 18th May, 1928, with interest. 


In the case of each mortgage monthly interest is stipulated 
for, and the conveyance is stated to be subject to the terms of 
the leases and subject to the proviso for redemption contained 
in the mortgage itself; the mortgagor covenants to pay the 
charges and royalties due under the lease and to fulfil its other 
obligations, but the mortgagee is permitted to make these pay- 
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ments if not made by the mortgagor, and to recover them from 
him, and, until payment, to add them to the mortgage security ; 
in case of default in payment of the moneys secured, the 
mortgagee is empowered to enter into possession of the 
morigaged property. 

If the terms of the mortgages are fulfilled the mortgagors 
are entitled in each case to remain in possession of the mort- 
gaged premises and carry on the colliery business thereon, but 
the mortgages differ in that in the case of the first it is provided 
that on default of payment of the money secured the mortgagee 
may enter into possession and work the collieries on giving 
three months’ notice in writing, whereas in the second, though 
he may enter on non-payment of the principal sum on the 18th 
May, 1928, yet if the mortgagor duly pays the interest the mort- 
gagee undertakes not to recall the mortgage money until the 
18th May, 1933, unless default is made in payment of interest 
for 37 months. 


The first mortgage was duly transferred to the respondents 
Worah and Dosa on the 17th April, 1928, and the respondent 
Srimani, when this suit was instituted, was still the mortgagee 
under the second mortgage. 


None of the mortgagees ever entered into possession, but, 
the rent reserved by the sub-lease to J. C. Martin having fallen 
into arrear and the covenants and conditions remaining un- 
performed, the appellants on the 15th July, 1929, instituted the 
present suit in the Court of the Subordinate Judge of Asansol, 
claiming against all the defendants the performance of the terms 
of the sub-lease at any rate during such period as they had an 
interest in it. 


To that suit the representatives of the sub-lessces and 
various assignees were made defendants, and judgment appears 
to have been given for the full amount awarded against all 
except two defendants, one of whom was interested under the 
terms of a deed of gift made by Patel on the lst December, 
1925, and the other of whom was the manager of the person so 
interested. Another defendant who had been appointed receiver 
by the Court in a mortgage action taken by the mortgagees 
against the mortgagor also subsequent to the period for which 
rent was claimed has been dismissed from the suit by the 
Appellate Court. 
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No question now arises as to these parties. The only 
appellants are the two sets of mortgagees whom the Subordinate 
Judgé held liable upon the principle applied in English law ever 
since the decision of Williams v. Bosanquet!. The grounds of 
that decision were that, if mortgagee» of aterm become assignees 
of the mortgaged property under the terms of the mortgage- 
deed, they are liable, unless and until they re-assign the property, 
for the rent reserved by aud upon the covenants contained in 
the sub-lease because privity of estate has been established 
between them and the lessor by reason of the assignment. The 
Court did not decide in the present case that this liability existed 
in India in all cases, but only in those in which the form there 
known as an “English mortgage” is used. The mortgages in 
question he held to be English mortgages. 

The Appellate Court reversed this judgment on the ground 
that the mortgages in question were not English mortgages and 
that, even if they were, the whole of the right, title and interest 
of the mortgagor in the property did not pass to the mortgagees 
by virtue of their terms. 

From that judgment the appellants appeal to His Majesty 
in Council. 

By English law and by Indian law an assignce of a lease 
is liable by privity of estate for all the burdens of the lease, 
burdens which are imposed upon him by the mere assignment 
whether he enters into possession ornot. See Kunhanujan v. 
Anjelu2 and Monsca v. Subraya Hebbara’. 

The ground upon which he is held liable is that the whole 
of the assignor’s interest has passed to him by the deed of 
assignment and that the assignor, having no longer any interest, 
cannot be liable by privity of estate though he still remains 
liable by contract if he was party to the original lease. 

Under the English system of law Williams v. Bosanqueti 
decided that, in cases where the ordinary form of mortgage, 
inuse in this country before the passing of the Law of Property 
Act of 1925, is adopted, the whole of the lessee’s interest 
passes to his mortgagee notwithstanding that an equity of 
redemption remains in the mortgagor. 








1. (1819) 1 Brod. & Bing. 238: 129 E.R. 714, 
2. (1893) LL.R. 17 Mad. 296. 
3, (1907) 17 M.L.J. 258: LL.R. 30 Mad. 410. 
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If this were true also in India the same resul would follow. 
Their Lordships therefore have to determine whether under the 
Indian system of law the whole interest of a mortgagor of a 
lease does in any, and, if so, in what, circumstances pass to his 
mortgagee. 


Until 1925 the usual form of mortgagein England, whether 
of a fee simple or of a lease, was the transfer by assignment of 
the mortgagor’s interest in the property with a proviso for re- 
assignment upon payment of the mortgage money by a particular 
date. After that date had passed, the mortgagor’s rights at law 
had determined and the mortgagee was in law the absolute 
owner of the property. But in equity the mortgagor still retained 
a tight to redeem, and, upon payment of the debt and interest, 
to have the property reconveyed to him. This right he retained 
unless and until by judgment for foreclosure, or (possibly) by 
the operation of the Statute of T.imitations, the character of 
creditor was changed for that of owner, or until the interest of 
the mortgagee was destroyed by sale either under the process of 
the Courts or of a power contained in the mortgage itself. This 
right was an equitable right and under English law did not 
prevent the whole legal interest of the mortgagor from passing 
to the mortgagee despite his retention of the equity of redemp- 
tion. The whole legal estate passed, nevertheless the right 
which he retained, though equitable only, was an estate in the 
land, and was not merely a personal contract on the part of the 
transferor. 

Up to the time of the passing of the Transfer of Property 
Act the rights of mortgagors and mortgagees of land in India 
were subject to much controversy, though in general the law of 
England, subject to such modification as justice, equity and 
good conscience required, was recognised as the law of India 
also. But whether the English rules of equity were applicable 
to such cases was not certain. Since the passing of that Act, 
however, the distinction drawn in England between law and 
equity in such cases does not exist in India. 


As Sir George Rankin says in Bengal National Bank, Lid. 
v. Janaksi, “The Transfer of Property Act has left no room 
for such a distinction.” 





—_— 


1. (1927) I.L.R. 54 Cal. 813 at 822. 
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The Indian mortgagor, however, retains some rights though 
the English rules of equity do not apply. He retains a right 
to a reconveyance of the land and a right to transfer such right 
by way of sale or second mortgage (see Ss. 81, 82, 91 and 94) 
and this right in India is a legal right. When therefore the 
mortgagor transfers his property by way of mortgage can he be 
said to transfer his whole interest? Russell, J., in Vithal 
Narayan’s caset, answers the question thus :—“ In India there 
is no equity of redemption in the lessee (mortgagor) and there 
being no distinction between his legal and equitable estate, his 
‘whole estate’ is not transferred by the mortgage.” The 
observation is general though in the particular case Russell, J., 
was dealing with a mortgage in a form widely different from 
that employed in England. 

Apart from the two cases referred to above, the Indian 
authorities recognise the principle that the distinction between 
law and equity has no place in Indian law. For this proposi- 
tion reference may be made to two of the cases quoted by the 
appellants in argument, namely :—Theethalan v. The Eralpad 
Rajah, Calicut? and Falakrishna Pal v. Jagannath Marwari. 


The same view is commonly accepted in the Indian text 
books (see Ghose’s Law of Mortgage in India (5th ed., 1922), 
p. 335, and Mulla’s Transfer of Property Act (2nd ed., 1936), 
p- 345) and was indeed adopted by the appellants in argument 
in the present case. Their contention was that ihe Act was a 
self-contained code by which alone the rights of mortgagor and 
mortgagee were to be ascertained and under which statutory 
and not equitable rights were brought into existence. 


Their Lordships agree with this contention and accordingly 
turn to a consideration of those sections of the Act which deal 
with mortgages. S. 58 (a) of the Act enacts that a mortgage 
is a transfer of an interest in specific immovable property. 
Upon this definition there follows in the Act as in force at the 
material date an enumeration of four classes of mortgage, 
namely, (1) simple mortgage, (2) mortgage by conditional 
sale, (3) usufructuary mortgage, (4) English mortgage. Two 
other classes, equitable mortgage and anomalous mortgage, are 


1. (1905) LL.R. 29 Bom. 391. 
2. (1917) 32 MLL.J. 442: I L.R. 40 Mad. 1111 at 1114. 
3. (1932) I.L.R. 59 Cal. 1314. 
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recognized and dealt with in Ss. 59 and 98 respectively. Of 
these six, it is contended, the English mortgage by its terms 
amounts to, and the anomalous mortgage by its terms may 
amount to, a transfer of the whole interest of the mortgagor, 
and therefore, where the subject-matter is a lease, they create 
privity of estate between the lessor and the mortgagee of the 
lease. 

No doubt in English law they would do so, but it does not 
follow that under a system in which equity has no place the 
same wording which would transfer the whole interest of the 
mortgagor under the former law would do so under the latter. 
The outlook is different. By Indian law the interest which 
remains in the mortgagor is a legal interest and its retention 
may therefore prevent the whole of the mortgagor’s interest 
from passing to the mortgagee—a result which would not follow 
if an equitable interest only were retained. The Act itself 
contains some suggestions to this effect. S. 54, which deals 
with Sale, speaks of a sale as a transfer of ownership as 
opposed to the transfer of interest spoken of in S. 58 (a) in 
the case of a mortgage, and, though an interest may be absolute, 
the word, particularly when used in opposition to ownership, is 
more appropriate to a limited right. 


To this argument the appellants reply that, whatever 
may be the case with other types of mortgage, S. 58 (e) in 
defining the term “ English mortgage” speaks of an absolute 
transfer of the mortgaged property to the mortgagee. Its terms 
are, “Where the mortgagor binds himself to repay the mortgage 
money on a certain dateand transfers the mortgaged property 
absolutely to the mortgagee, but subjecttoa proviso that he will 
retransfer it to the mortgagor upon payment of the mortgage 
money as agreed, the transaction is called an English mortgage.” 
By such a mortgage, they say, the mortgagor parts with his 
whole interest subject only to his statutory right of redemption 
given by S. 60 of the Act. The wording of S. 58 (e) un- 
doubtedly gives rise to some difficulty, but, before considering 
the construction to be put upon it, the soundness of the appel- 
lants’ general contention must be considered. 

Under the English practice adopted before 1925 no difficulty 
arose; the mortgagor parted with his whole legal estate though 
he retained an equitable interest in the land itself. The mort- 
gagee to whom the legal interest was transferred by the mort- 
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gage-deed was accordingly held to have been brought by that 
transfer into direct relationship with the lessor by privity of - 
estate and to be liable [or the rent. 

But under the Indian Act no equitable rights exist and 
therefore unless the mortgagor retains some legal interest in 
theland he h-smerely a contractual right to have it reconveyed. 
If he retains some legal interest it is difficult to say that he has 
parted with his whole interest. On the other hand, there are 
strong reasons against holding that he retains merely a contrac- 
tual right against the mortgagee. If the case arose in England 
it would be possible to say that the contract for reconveyance 
gave the mortgagor an equitable interest in the land, but this 
argument is untenable in India. In the first place, as has been 
pointed out, equitable estates do not exist in that country, and 
in the second, under the provisions of S. 54 of the Transfer of 
Property Act, a contract for the sale of immovable property 
does not create any interest in or charge upon the land sold. 
Having this provision in view, it is difficult to see how a personal 
contract to reconvey can create any interest in the land itself. 


But to regard the mortgagor’s right of redemption as being 
merely contractual and as creating no interest in the land would 
make it impossible for him to assign his right of redemption 
or to create a second mortgage so as to bind the land. 


Such a-state of things is, of course, theoretically possible, 
but it is inconsistent with the provisions of the Act (which in 
Ss. 81, 82, 91 and 94 recognises second mortgages) and with 
the possibility, well established in India, of transferring the 
right of redemption to a purchaser. 


Bearing these considerations in mind it remains to consider 
ihe effect of the wording of S. 58 (e) of the Act. That section 
speaks of the mortgagor transferring the “mortgaged property 
absolutely tothe mortgagee.” In using those words does it mean 
that no interest or no legal interest in the property remains in 
the mortgagor? Their Lordships cannot think so. If the sub- 
section stopped ai the word “mortgagee” it might be necessary to 
put this construction upon it, but it does not stop there: it adds 
the proviso that the mortgagee “will reiransfer” the property 
“upon payment of the mortgage money as agreed”. Their 
Lordships think that with this addition the sub-section upon its 
true construction does not declare “an English mortgage” to 
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be an absolute transfer of the property. It declares only that 
such a mortgage would be absolute were it not for the proviso 
for retransfer. 

It does not determine what legal effect follows from the use 
of a particular form of words;it merely prescribes the form of 
words necessary to constitute what is known in India as an 
English mortgage. 

S. 58 (e) deals with form not substance. The substantial 
righis are dealt with in Ss. 58 (a) and 60. Whatever form is 
used nothing more than an interest is transferred and that 
interest is subject to the right of redemption. 

As has been stated, in the case of the first mortgage the 
contractual date of payment was the 18th May, 1928, and that 
date had passed before this action was begun. In the case of 
the second mortgage ihe mortgagee undertook not to recall the 
mortgage money until the 18th May, 1933, if the interest were 
duly paid. The distinction between a case where the date of 
payment has elapsed and that in which it has not yet been 
reached was alluded to in Williams v. Bosanqueti, and 
it was pointed out that in the former case, the condition of 
repayment being unfulfilled, the transfer was unquestionably an 
absolute transfer. The Court, however, considered that the 
transfer would have been absolute even though the date of 
payment had not been reached. 

In the present case, as in that, their Lordships think that 
no distinction in principle exists. 

In England the mortgagor has an equitable interest in the 
property both before and after that date has elapsed: before, 
because he has a contractual right to have the property re- 
conveyed; after, because in equity time is not of the essence of 
the transaction. In each case he has an equitable estate, though 
in the former he has not yet an equity of redemption. See 
Kreglinger v. New Patagonia Meat, etc., Co.8, per Lord Parker, 
at p. 49. In India the same distinction exists between the 
position before and after the date of payment. Before that 
date the mortgagor has an interest in the land which for the 
reasons given above is legal and not equitable. After that date 
he. has the legal right of redemption given him by S. 60 of the 
statute. In each case he retains a legal interest in the property. 





1, (1819) 1 Brod. & Bing. 238: 129 E.R, 714. 
2. (1914) A.C. 25. 
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P.C. Their Lordships therefore think that in India a mortgagor, 

Ram Kinkar When he assigns his interest under a lease to a mortgagee, does 

Banerjee fot under any of the forms specified in S. 58 of the Act transfer 
Satya an absolute interest within the principle established in England 

Srimant. by the case of Williams v. Bosanqueti, and consequently 
Iza the mortgagee is not liable by privity of estate for the burdens 
Porter. of the lease. x 

In the past there has been a conflict of authority in India 
on the question. Falakrishna Pal v. Jagannath Marwaris, may 
be instanced as adopting the argumenis which commend 
themselves to their Lordships. Kannye Lol Sett v. Nistoriny 
Dossee3 and Bank of} Upper India v. Administraior-General 
of Bengals, suggest a different point of view. None of them 
decides the matter. Bengal National Bank, Ltd. v. Janaki", is a 
direct decision that the mortgagee is liable, certainly in the case 
of an “English mortgage,” possibly also in the case of an “ano- 
malous mortgage.” But that case recognises the difficulty created 
by the difference of outlook between English and Indian law, and 
having regard to that difference their Lordships feel themselves 
unable to follow that decision. 

In coming to this conclusion their Lordships think it un- 
necessary to discuss or determine ‘vhat the rights of the parties 
would have been had the mortgagees entered into possession of 
the properties, or to determine whether the mortgages granted 
to the respondents or to their predecessors in title were English 
mortgages or not. 

In their view the mortgage of a lease in any of the six 
forms referred to above is not an absolute assignment under 
Indian law and does not create privity of estate between the 
lessor and the mortgagee. 

It was urged in argument before their Lordships on behalf 
of the respondents that the wording of S. 108 (j) of the 
Transfer of Property Act furnished support for the view that 
an assignment by way of mortgage was not absolute. That sub- 
section enacts that “the lessee may transfer absolutely or by way 
of mortgage or sub-lease the whole or any part of his interest 
in the property.” This wording it was said makes a distinction 





1. (1819) 1 Brod. & Bing. 238: 129 E.R. 714. 
2. (1932) I.L.R. 59 Cal. 1314, 
3. (1884) LL.R. 10 Cal. 443. 4, (1917) LL.R. 45 Cal. 653, 
5. (1927) LL.R. 54 Cal. 813 at 822. 
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between absolute transfers and transfer by way of mortgage and 
so shows that the Act regards the latter as not being absolute. 

Their Lordships, however, are nol prepared to hold that 
the three classes of transfer are mutually exclusive. They are 
not necessarily so. For instance, a mortgage of a lease may be 
created by way of sub-lease. 

But apart from this argument their Lordships are, as they 
have indicated, of opinion that the respondents are in the right. 

They will humbly advise His Majesty that the appeal be 
dismissed with costs, and, as they think that the respondents 
were entitled to be separately represented, that the appellants 
should pay the costs of each of the two sets of mortgagees. 

Solicitors for Appellants: A. J. Hunter & Co. 

Solicitors for 1st Respondent: T. L. Wilson & Co. 

Solicitors for other Respondents: Callingham, Ormond 
and Maddox. 

R. C. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE KING AnD MR. JUSTICE KRISHNA- 
SWAMI AIYANGAR. 


M. Paramasivam Pillai .. Appellant* (1st Plaintiff) 
v. 
A. V. R M. S. P. S. Ramasami 
Chettiar and another .. Respondents (3rd Defen- 


dant and Sth Plaintiff). 


Deed—Surety bond—Construction—Liabiity fastened in the event of 
appeal being decided one way—Disposal of appeal—Party preferring further 
appeal under Letters Patent—Liability under final decision tf enforceable. 


An appeal was filed against an order appointing a receiver in a mortgage 
guit and at the same time an application was also filed for stay of further 
proceedings by the receiver, and stay was granted on condition that the 
appellant should give security for one year’s income from the mortgaged 
property. The bond that was thereupon executed provided as follows:—"If 
the appeal preferred by me to the High Court against the order appointing 
receiver is decided in favour of the said first plaintiff, I shall pay into Court 
the one year’s net income as aforesaid.” The said appeal was allowed but 
there was a Letters Patent Appeal which was subsequently allowed so that 
finally the order appointing the receiver was confirmed. The decree-holder 
sought to proceed against the surety. 


Held, that the bond did not provide for the liability of the surety in the 
event of a further appeal as against the decision in the appeal and that the 
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liability could not be enforced as against the executant consequent on the 
decision of the Letters Patent Appeal. 


Appeal against the order of the Court of the Subordinate 
Judge of Tuticorin dated 14th April, 1936, and made in E. P. 
No. 8 of 1935 in O.S. No. 43 of 1929. 

K. V. Sesha Atyangar for Appellant. 

K. S. Ramabadra Aiyar for Respondents. 

The judgment of the Court was delivered by 

King, J.—The question in this appeal is whether in the 
circumstances of this case the decree-holder in O. S. No. 42 of 
1929, on the file of the Subordinate Judge’s Court of Tuticorin 
can proceed against the first respondent to recover {rom him the 
sumof Rs. 1,600 referred to in the surety bond executed by him 
in 1932. The facts are that O. S. No. 42 of 1929 was a suit 
upon a mortgage and in that suit at the instance of the mortgagee 
a receiver had been appointed. There was an appeal by the 
third defendant against this order appointing the receiver which 
was numbered as C.M.A. No. 375 of 1931 in the High Court. 
When the appeal was filed, an application was also filed for stay 
of further proceedings by the receiver and stay was granted on 
condition that the third defendant should give security for one 
year’s income from the mortgaged property fixed at a sum of 
Rs. 1,600. In accordance with that order the third defendant 
executed a surety bond the terms of which are now in dispute. 
The actual sentence in which his liahility is expressed runs as 
follows :— 

“Ifthe CM.A.No. 375 of 1931 preferred by meto the High Court 
against the order appointing receiver, is decided in favour of the said first 
plaintiff, I shall pay into Court the one year’s net income of Rs 1,6€0-7-4 as 
aforesaid.” 

C.M.A. No. 375 of 1931 was allowed but there was a 
Letters Patent Appeal against the decision of the learned Judge 
who decided it and that Letters Patent Appeal was also allowed 
so that the final decision of the High Court on the question of 
the validity of the order appointing the receiver was to confirm 
it. ‘The decree-holder accordingly brought this application 
before the Court of first instance contending that on a true in- 
terpretation of the bond he was entitled to proceed against the 
surety. The learned Subordinate Judge rejected his application 
on the authority of two decisions of the Madras High Court. 
The decree-holder accordingly filed the present appeal. 


i] THE MADRAS LAW JOURNAL REPORTS. 559 


The argument of the learned Counsel for the appellant has 
been reinforced by the citation of a large number of authorities 
but there is no clear authority which can deal with the facts of 
the present case and the only certain proposition of law which 
can be deduced from all the authorities cited is this that each 
bond must be interpreted according to its own terms. We are 
of opinion thıt the terms of this bond are absolutely explicit. 
The bond definitely says that if a particular appeal (the number 
of which is given) is decided in favour of the plaintiff, the 
executant of the bond shall pay the money into Court. We do 
not find any language in this bond which extends the liability 
of the surety to the contingency which is not anywhere referred 
to of there being a second appeal against C.M.A. No. 375 of 
1931. It may be, no doubt, that if the parties had drafted this 
bond more carefully and had thought of every possible eventua- 
lity, they would have made it clear that the surety shall be liable 
or not according to the final decision of the High Court in the 
matter. But although that might well be said to be the only 
reasonable conclusion to which the parties could have arrived 
had they discussed the matter in all its aspects, we have tọ deal 
with the bond as it has actually been drafted and if the decree- 
holder has permitted the surety to sign a bond which does not 
protect him in all the emergencies in which he intended to be 
protected, that is his misfortune and a misfortune which we 
cannot correct. 


There is only one of the authorities quoted which we think 
it necessary to refer to and that is a decision of their Lordships 
of the Privy Council reported in Raj Raghubar Singh v. Thakur 
Jai Indra Bahadur Singhi. That was a case in many respects 
similar to this one because the parties referred in the bond 
specifically only to the order which the immediate appellate 
Court was about to pass. Their Lordships of the Privy Council 
held that to make the bond in that case applicable only to the 
immediate appellate decision would lead to strange results, and 
they set out the hypothesis of the appellate Court and the 
Second Appellate Court both giving decisions contrary to the 
decision which they actually gave They thereupon describe the 
surety bond as a form of wagering contract in which the liabi- 
lities of the surety depended upon the chances of the decisions 





1. - (1919) 38 M.L.J. 302: L.R. 46 I.A. 228: I.L.R. 42 All, 158 (P.C.). 
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given by two appellate Courts. But this is clearly not in our 
opinion an authority for holding that all security bonds are to 
be interpreted not according to their plain terms but in such a 
way as to make them the most reasonable bonds that the parties 
might have contemplated executing. Their Lordships say on 
page 165: 

. “It would be strange indeed 1f the language of the instrument had been 
such as to create a kind of wagering contract of this nature” 

They then go on with words which appear to us to be of 
vital importance “but there is really no difficulty in the language 
of the instrument”. They point out that the bond relates not 
only to the immediate appeal judgment of the appellate Court but 
to any order which the appellate Court might pass at any time 
and they show how after the appellate Court’s judgment had 
been set aside by the second appellate Court the appellate Court 
did pass later orders in accordance with the orders of the second 
appellate Court, and therefore that withinthe plain meaning 
of the terms of the bond the liability of the surety was clear. 
As already pointed out, in the present case there is no reference 
to any such contingency as a further order by the High Court 
whether by the original Judge or by any bench which might sit 
in appeal over his decision. The words are clear and explicit. 
“If a particular C.M.A. (the number of which is given) is 
decided in a particular way”. 

We are accordingly of opinion that there are no sufficient 
reasons for differing from the interpretation of this bond at 
which the learned Subordinate Judge has arrived and this appeal 
must accordingly be dismissed with costs. 

We would like however to point out that it is very proba- 
ble in this case that what might or would have been the real 
intention of the parties has not been correctly expressed in the 
bond whieh has been signed. We feel that may be due in some 
measure.to a too rigid adherence to the forms of bonds which 
are provided by Appendix G of the Code of Civil Procedure. 
We notice that Form No. 2 in that appendix which deals with 
security bond to be given on order being made to stay execution 
of a decree deals in terms only with one appeal and one appel- 
late Court. We think it likely that much time might be saved 
in hearing appeals ofthis kind and possibly much real injustice. 
might be obviated if parties and Courts which order the execu- 
tion of such bonds could be guided by a- different form modifying 


a 
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the form actually given in Appendix G and using language 
appropriate for dealing with all possible eventualities, due pro- 
vision being made in certain circumstances for more appeals 
than one. 


B.V.V. 





Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SmR ALFRED Henry LioneL Leaca, Chief 
Justice AND MR. JUSTICE MADHAVAN NAIR 


Govindaraja Pillai .. Appellant* (Plaintif ) 
v. 
Vanchinatham Pillai .. Respondent (Defendant). 


Malicious prosecution—Gtst of an action for. 


Where the respondent filed a complaint against the appellant for suppress- 
ing the discovery of a treasure trove and charged him with an offence under 
+he Indian Treasure Trove Act, but the proceedings before the Magistrate 
resulted in the discharge of the appellant,and the appellant filed subse- 
quently a suit for malicious prosecution against the respondent, 


Held, that the appellant was entitled to succeed in a suit for malicious 
prosecution against the respondent, if he could show that the earlier 


proceedings were instituted maliciously and in the absence of reasonable and 
probable cause. 


Appeal against the decree of the District Court of 
Trichinopoly in O. S. No. 4 of 1932. 


K. S. Sankara Atyar for Appellant. 


K. Bashyam Aiyangar and T. R. Srinivasan for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice——The appellant sued the respondent in 
the District Court of Trichinopoly for damages for malicious 
prosecution. The learned District Judge dismissed the suit on 
the ground that the complaint did not justify the institution of 
-criminal proceedings. The learned District Judge here erred 
and for reasons which I shall state the case must be remanded 
to the District Court for disposal according to law. 

There is no doubt thatin 1928 enmity did exist between the 
-appellant and the respondent and had existed for a considerable 
time. The appellant is the Village Munsif of Elayaperumanallur, 
and the respondent is his cousin residing in the same village. In 
the house of the appellant is a family idol and at certain seasons 
-of the year offerings are made by the villagers to this idol. 





*Appeal No. 301 of 1933. llth March, 1938. 
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These offerings are divided among nine sharers, representing 
three branches of the appellant’s family. The respondent is one 
ofthe sharers. Whether the division of these offerings was the 
cause of enmity between the parties doesnot appear. On the 
14th March, 1928, the respondent submitted a petition to the Sub- 
Divisional Magistrate, Ariyalur, stating that there was a rumour 
current in the village that the appellant had hidden certain 
treasure trove which had been discovered on the land of one 
Dasi Gnanambal and asking the Sub-Divisional Magistrate to. 
inquire into the matter. Whether the Magistrate directed the 
Tahsildar to inquire into the matter is not disclosed, but we do 
know that the Tahsildar went to the village and made an 
investigation. Subsequently, the Police Inspector was authorised. 
by the Sub-Divisional Magistrate to make an inquiry. The 
Police Inspector searched ihe appellant’s house and found 
certain old jewellery in a brass pot which appeared to be an old 
one. The jewellery was seized by the police, but no further 
action was taken. On the 8th July, 1928, the respondent 
presented a petition (Ex. B) to the Deputy Magistrate in which 
he accused the appellant and five others, whose names were 
given, of having suppressed the finding of treasure trove. As 
the learned District Judge has held that this petition did not 
justify the institution of criminal proceedings it is necessary to 
examine it. The petition opens as follows :— 

“ About 7 or 8 months ago, the undermentioned persons and certain other | 
persons were ploughing, for wages, the patta land opposite to the house of 
Dasi Gnanambal in Gangaikondapuram village. At that time, a brass vessel 
buried under the earth struck against a plough share. The persons who were 
there conspired together and took possession of the treasure trove and the 
undermentioned persons arranged to sell some of the jewels such as valuable 
diamond set jewels, gold blocks, jewels, etc., of olden days which cannot be 
had in these days. This information leaked in the village and I senta 
petition to your honour immediately.” 

The petition then proceeds to make réference to the Tahsil- 
dar’s investigation and to the search conducted by the Police, 
and concludes as follows :— 


“This is a case where the Government stands to gain much. If your 
honour should personally take up the matter for enquiry, I am prepared to 
produce proper witnesses, that is to say, those who saw the treasure trove 
being. dug out and those who purchased the articles. As the Police did not 
take proper interest in this case, they referred the matter. I therefore pray 
that your honour may specially take up this petition for enquiry.” 

On the same date the respondent addressed another petition 
to the Sub-Magistrate, Udayarpalayam. This petition was 
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somewhat differently worded, but made the same accusations. 
The complaint to the Deputy Magistrate, Ariyalur Division, was 
forwarded to the Sub-Magistrate for disposal. The Sub- 
Magistrate then recorded a sworn statement from the respondent. 
This statement was to the effect that the appellant and others 
whose names were mentioned had found treasure and had 
suppressed their discovery. As the result of the complaint and 
this sworn testimony a charge was framed against the appellant 
under S. 20 of the Indian Treasure Trove Act, 1878, which 
makes it a criminal offence to suppress the finding of treasure. 
The punishment may extend to imprisonment for one year, and 
power is given to inflict a fine as well. The proceedings before 
the Magistrate resulted in the discharge of the appellant. 
Thereupon the respondent filed an application for revision of 
the order of discharge, but this was also dismissed. The 
appellant then filed the suit out of which this appeal arises 
claiming Rs. 3,100 as damages for malicious prosecution. 


The criminal proceedings having ended in the discharge of 
the appellant he is entitled to succeed in his suit if he can show 
that the proceedings were instituted maliciously and in the 
absence of reasonableand probable cause. The learned District 
Judge has not considered the question of malice or of the want 
of reasonable and probable cause. As I have indicated he came 


to the conclusion that Ex. B (referred to in the judgment. 


wrongly as Ex. C) did not amount to a complaint or a petition 
justifying criminal proceedings and dismissed the suit. The 
learned District Judge would appear to have overlooked defini- 
tion of “complaint” in S. 4 of the Criminal Procedure Code. 
The definition is as follows :— 

“Complaint? means the allegation made orally or in writing to a Magis- 
trate, with a view to his taking action under this Code, that some person, 
whether known or unknown has committed an offence, but it does not include 
the report of a police officer.” 

The intention of the respondent in filing Ex. B, was to 
induce the Sub-Divisional Magistrate to charge the appellant 
with an offence under the Indian Treasure Trove Act, 1878. 
It had the desired effect and therefore it is impossible to say 
that the respondent did not institute or cause criminal procee- 
dings to be opened against the appellant. 


--- The-appeal- succeeds andthe case will be remanded to the 
trial Court to decide the issues framed with regard to malice, 
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want of reasonable and probable cause and damages. The 
appellant is entitled to his costs of tbe appeal and also to the 
refund of the court-fee. The costs in the lower Court will be 
made cosis in the cause. 


Appeal allowed and case remanded. 





K. C. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry Lionen LeacH, Chief 
Justice, MR. Justice Mocketr AND MR. JUSTICE ABDUR 
RAHMAN. 


In the matter of an Advocate, Madras. * 
Legal Practstioner—Improper conduct—Filing of insufficiently stamped 
appeal on last day of limitation—Pro priety. 


The filing of a Memorandum of Appeal by a legal practitioner on the last 
day of limitation knowing full well that it was under-stamped and hoping 
that the Court would be persuaded to accept the deficiency later is not in 
accordance with the high traditions of the legal profession. 


The notice under S. 12 (3) of the Indian Bar’ Councils 
Act was issued to P., Advocate, Madras, calling upon 
him to show cause why he should not be dealt with under 
the disciplinary jurisdiction of the High Court, in that 
he, having been engaged by one Palaniswami Chettiar of 
Mudaliarpet, Pondicherry, in about July, 1934, to file an appeal 
in the High Court against the decree in O. S. No. 11 of 1929 
on the file of the Court of the Subordinate Judge of Cuddalore, 
that he paid a sum of Rs. 175 for properly filing the said appeal, 
but that, he presented the memorandum of appeal, with a 
deficient court-fee of Rs. 50 only, that further, having filed the 
appeal with a deficient court-fee, he made his aforesaid client 
believe that the full court-fee of Rs. 142 had been paid thereon 
and that when the said memorandum of appeal was returned by 
the High Court for re-presentation with the proper court-fee, he 
took return thereof on or about 26th September, 1934, but did 
not re-present it in time, as it ought to have been done. 


The Advocate-General (Sir A. Krishnaswami Atyar) on 
behalf of the Crown. 





* 12th September, 1938, 
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V. V. Srinivasa Atyangar and S. Panchapagesa Sastri for 
Respondent. 


T. S. Venkatesa Aiyar on behalf of the Bar Council. 
The Court delivered the following 


JupcMents.—The Chief Justice.—The respondent who isan 
Advocateof this Court was charged with professional misconduct 
ona complaint by one Palaniswami Chetty, who is now dead. 
There were three separate charges. The first charge was that 
the respondent was engaged in or about July, 1934, by the 
complainant to file an appeal in this Court and"put in sufficient 
funds for filing it, but that he presented the memorandum of 
appeal with a court-fee stamp of only Rs. 50 whereas it should 
have been stamped with court-fee of Rs. 142. The second charge 
was that having filed the appeal with a deficient court-fee the 
respondent made the complainant believe that the full court-fee 
had been paid. The third charge was that when the memorandum 
of appeal was returned by this Court for re-presentation with 
the proper court-fee the respondent did not re-present it in 
time, as he ought to have done. The Bar Council Tribunal 
heard the evidence on behalf of the complainant and the respon- 
dent and has presented a report in which it accepts the respondent’s 
version of the arrangement between him and the complainant, 
and finds that there has been no professional misconduct. 


The complainant’s case is this. On or about the 26th July, 
1934, he saw the respondent with a view to filing an appeal 
from a decision of the Subordinate Judge of Cuddalore, and 
that on the 30th July, the respondent having accepted his 
instructions, he paid to the respondent a sum of Rs. 175 on 
account of costs of the appeal. It is common ground that the 
stamp and the process-fees required Rs. 169-9-0. The com- 
plainant says that the arrangement was that the court-fee was 
to be paid out of the Rs. 175. The respondent’s case is that 
of the Rs. 175, Rs. 100 was to be kept by him on account of his 
fees, Rs. 50 to be spent on court-fee stamps and the balance 
utilised for other expenses. He says that as the complainant 
was not in a position to pay all that was required for court-fees 
and his fees it was arranged that the respondent should file the 
appeal, stamped to the extent of Rs. 50only and the complainant 
should pay the balance when the Court discovered the deficiency 
in the court-fee. 
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_ In this Court a memorandum of appeal is received by what 
is known as the Receiving section. The Officials in this depart- 
ment merely enter in a register the date of filing. The 
memorandum is then passed on to another department where 
the stamping is checked. If it is discovered that there is a 
deficiency in the stamping the matter is placed before the Deputy 
Registrar, who causes the memorandum to be returned to the 
advocate who filed it. The arrangement in this case was that 
the memorandum should be filed with a stamp of less than the 
proper value and that when the deficiency was discovered, the 
complainant should put the respondent in further funds so that 
the deficiency in the stamping could be rectified. This scheme 
depended for its success on the Court not discovering the true 
position. The memorandum of appeal was not returned to the 
respondent until the 26th September, 1934, that is nearly two 
months after it had been filed. 


Subbaraya Chetti gave evidence in support of the allega- 
tion that the Rs. 175 was paid to the respondent for the purpose 
of filing the appeal and that the arrangement was that he should 
pay the court-fee out of this money. This evidence was not 
accepted and in rejecting it the tribunal relied on the evidence 
of Mr. V. S. Ramanujachariar an advocate practising at 
Cuddalore. According to Mr. Ramanujachariar the complainant 
told him after his interview with the respondent that only 
some portion of the court-fee had been paid and some por- 
tion of the advocate’s fee. On hearing this he informed 
the complainant that there would be difficulty in obtaining 
an extension of time and advised the complainant to send 
the balance as soon as possible. The respondent states that 
when the complainant failed to send the money to make up 
the deficiency in the court-fee he wrote to him several times but 
the complainant took no notice of the letters. The complainant 
denies that he received any letter but it is quite clear that the 
respondent wrotetohim. Ex. I is a post card which the respon- 
dent wrote to the complainant on the 15th November, 1934, and 
in it he referred to the fact that he had written to him on the 
21st October, 1934, and on the 31st October, 1934, asking him 
to meet him at Tirupapuliyur on the 2nd November, 1934, to 
attend to the matter of re-presenting the appeal in Court. This 
post card, as the endorsement by the postal authorities shows, 
was refused by the complainant. 
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We see no reason to take a different view of the evidence 
of Mr. Ramanujachariar especially as the respondent’s case is 
strongly supported by Ex. I. We agree with the Tribunal that 
the charges against the respondent have not been substantiated 
and that the arrangement between him and the complainant was 
as stated by the respondent. At the same time it is obvious 
from the respondent’s own evidence that the filing of the memo- 
randum of appeal on the last day of limitation knowing full well 
that it was under-stamped and hoping that the Court would be 
persuaded to accept the deficiency later is certainly not in accord- 
ance with the high traditions of the profession to which he belongs. 
If the real facts did become known to the Court it is obvious 
that the Court would not allow the deficiency to be paid. Another 
advocate who had been approached to file the appeal on terms 
similar to the arrangement accepted by the respondent refused 
to file it and the respondent also should have refused to file it 
unless the full amount of the court-fee was first paid. We are 
not now considering whether this action of the respondent 
amounts to professional misconduct. That question is not 
before us. But this Court will not tolerate practices of this 
nature. ; ‘ : 

Before I conclude, I will refer to another matter, and that 
is the delay which has taken place in the presentation of the 
report. The order constituting the Tribunal was passed on the 
25th April, 1936. The report was presented on the 27th July, 
1938. Including the complainant and the respondent the total 
number of witnesses examined was seven and the examinations 
were not of a lengthy nature. The complainant was examined 
on the 10th December, 1936, Subbaraya Chetty on the 5th Feb- 
tuary, 1937, and another witness called by the complainant on 
the 23rd February, 1937. There was no further examination till 
the 19th August, 1937, when Mr. Ramanujachariar was 
examined, and ihe last witness was not examined until 
the 6th April ofthis year. There is no explanation of the delay. 
The Court trusts that in future these matters will be dealt with 
much more speedily. In fairness to the respondent a charge of 
this nature should not be hanging over his head for more than 
two years, as has been the case here. I hope that these remarks 
will have the effect they are intended to have. 


Mockett, JI agree. I only wish to add a word with 
regard to one matter. My Lord the Chief Justice has pointed 
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out the undesirability of the practitioners lending themselves to 
the practice of deliberately filing appeals under-stamped. I wish 
to emphasise one evil which must inevitably arise out of that 
practice and it is this. On the facts in this case there was no 
reason whatever why the appeal should not have been filed in 
time and with the correct court-fee. The result probably would 
have been that the advocate would have been asked to draft an 
affidavit setting out wholly false grounds known to him to be 
untrue for not puiting the proper stamp fee, and experience 
unfortunately shows that statements are included in this class 
of affidavit which have no basis whatever. If the proper prac- 
tice is followed, as I have no doubt it is by many members of 
the Bar (one advocate clearly would have nothing to do with 
the arrangement in this case) thisdanger of the Bar being asked 
deliberately to draft false affidavits will not arise. 


Abdur Rahman, J.—I agree. 
B. V. V. —— Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 


Kesavan Nambudiri .. Petitioner* (6th Defendant) 
v. 
Lakshmi Varasyar and others .. Respondents (Plaintiffs). 


Malabar Law—Promissory note by Karnavon—Representation of neces- 
sity made by senior anandravan—Presumption of necessity raised ihereby— 
Partition—Debt therein treated as binding and allotted to executant and 
assenting anandravan—If ratification of the debt by members of tarwad. 


A Karnavan of a Malabar tarwad (first defendant) executed certain 
promissory notes in favour of the plaintiff and it was found that the senior 
anandravan (second defendant) also represented to the creditor that the 
money was required for tarwad necessity. Subsequent to the execution of 
the note there was a partition in the family in and by which these debts were 
allotted to the share of the first and second defendants. It was found that 
at the partition these debts were disputed as not binding on the tarwad but 
the mediators allotted them to the executant karnavan and assenting senior 
anandravan, giving them some extra properties. : 


Held, that in the circumstances, by merely subscribing to the said deed of 
partition wherein the said debt is included *as one of the family debts, it 
cannot be said that the other members ratified the debts as binding debts. 
But as the then senior anandravan made a representation to the creditor of 
necessity, there was prima facie a presumption of necessity in favour of the 
plaintiff and the burden is shifted on to the other members of the family to 
prove that there was no necessity.~ 





* C. R. P. Nos. 599 to 601 of 1935. Sth May, 1938. 


I] THE MADRAS LAW JOURNAL REPORTS. 569 


. Petitions under S. 25 of Act IXof 1887, praying the High 
Court to revise the decrees of the Court of the District Munsiff 
of Palghat in S.C.S. Nos. 541 to 543 of 1934. 


C. S. Swaminadhanand D. H. Nambudripad for Petitioner. 


K. Kuttikrishna Menon and C. Vasudeva Mannadiar for 
Respondents. 


The Court made the following 


Orver (1—10—1937).—These three revision petitions 
arise out of three suits instituted upon three promissory notes 
dated 23rd July, 1928, 23rd July, 1931, and 24th July, 1931, 
executed by one Kesavan Nambudiri, the first defendant in all 
the suits in favour of the plaintiffs in the respective suits. On 
the date of the execution of these notes, the first defendant was 
the karnavan and manager of the tarwad of the defendants in 
the suits though the promissory notes do not ex facte show that 
they were executed by him as such. ` The suit claim was resisted 
by defendants 3 to 6 on the ground that the debts were not 
incurred for family necessity. Subsequent to the execution of 
the last promissory note, there was a partition in the family in 
and by which the members became separate and the said parti- 
tion is evidenced by the deed dated Ist November, 1932. This 
deed is relied on by the plaintiffs as evidence of ratification of 
the debts due to them by the contesting defendants. The 
learned District Munsiff accepted this contention and gave a 
decree in favour of the plaintiffs. In the course of his judg- 
ment he observed thus: 

“Tt was conceded by the plaintiffs vakil himself that if he had to prove 
necessity in the suit, it must be admitted that there was not sufficient proof 
aboutit. But be takes his stand on the ratification of the debt in the parti- 
tion deed, to which all the members of the tarwad are parties. Even though 
a debt is not contracted for tarwad necessities, the assent of all the members 
of the tarwad can render it binding on the tarwad, even in case the assent 
was given subsequent to the loan . . . . . Inthe partition deed, all the 
members of the defendants’ illom have accepted the debts as those binding 
onthe illom. Therefore the question whether the debt was contracted for 
illom necessities loses much of its importance.” 

This view of the learned District Munsiff on the facts of 
this case has been attacked by Mr. Swaminathan on behalf of 
the sixth defendant who has preferred the above revision peti- 
tion. [tis an accepted principle of law that a manager of a 
joint Hindu family or a karnavan of a Malabar tarwad is the 


accredited agent of the family or tarwad and he represents his 
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family or tarwad in all transactions with the outside world. He 
has prima facie therefore the power to enter into contracts on 
behalf of the family and bind the members of the family. But 
there is no presumption that every contract entered into by a 
manager is on behalf of the family. Therefore in every case 
where a contract is entered into by a person who fulfills the 
position of a manager of a family, it must be established that 
the contract entered into by him was on behalf of the family. 
If the contract itself contains a description that it was entered 
into by him as manager it would be enough, but if the contract 
does not contain sucha description, evidence will have to be 
given that it was entered into by himas such manager. A 
representation believed in by a creditor that a loan*was requir- 
ed for a family purpose would be enough. Therefore, before 
the transaction entered into by a manager eo nomini can be 
fastened upon the other members, it is essential that the con- 
tract must have been entered into by him as manager. If the 
loan was for a necessary purpose there can be no question that 
the contract will bind the other members whether they assented 
to the transaction or not. If the loan was not for a neccessary 
purpose, prima facie, the contract will not be binding on them. 
It is only in such circumstances the question arises under 
what circumstances the other members of the family can be 
rendered liable. Whether it is a case of a joint Hindu family 
or a case of a Malabar tarwad, even though the members of a 
family or tarwad, were not actual contracting parties to a loan 
entered into by a manager, still it isopen to them to ratify and 
adopt it in cases where the contract was entered into by the 
manager, in his capacity as manager but not for a necessary 
family purpose. In my opinion, the question of ratification can 
only arise in such a case, and not in a case where the loan was 
entered into by him in a purely personal capacity. Therefore 
this distinction is to be borne in mind when ratification is sought 
to be availed of by a creditor by reason of a transaction entered 
into between the members of a family inter se. It has therefore 
to be considered what the facts in these cases are before 
the contesting defendants could be said to be bound by the 
doctrine of ratification. As explained by Lord Russell, C.J., in 
Marsh v. Josephi: 





1. (1897) 1 Ch. 213 at 246. - 
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“To constitute a binding adoption of acts a priori unauthorised 
these conditions must exist: (1) the acts must have been done for and in the 
name of the supposed principal, and (2) there must be full knowledge of what 
those acts were, or such an unqualified adoption that the inference may pro- 
perly be drawn that the principal intended to take upon himself the respon- 
sibility for such acts, whatever they were.” 

The facts as disclosed from the evidence are that at the 
date of the partition the members of the family other than 
defendants 1 and 2 disputed the debts contracted severally by 
them among which were included the suit debts on the ground 
that they were not contracted for any valid family necessity and 
they declined to be bound by them. To secure family peace, 
it was suggested by the mediators who brought about the parti- 
tion that more properties than what they would be legitimately 
entitled to pertaining to their several shares might be allotted to 
defendants 1 and 2 in consideration whereof they might dis- 
charge severally the debts incurred by them, and to this pro- 
posal all the members of the family seem to have given their 
assent, in other words, the arrangement appears to be more or 
less a gift or an assignment of some of the properties which the 
other members would have got as and for their share and the 
responsibility of discharging the debts incurred by defendants 
land 2 was entirely upon them. In such circumstances, it 
cannot be said that the members of the family with full know- 
ledge of the circumstances attending the loans took upon 
themselves the discharge of debts or adopted the said debts as 
family debts in order that they might be bound to the creditors. 
Nothing has been established in the evidence to show that 
the plaintiff was either misled by any act at any rate of the 
sixth defendant which induced him to believe that he adopt- 
ed the debt in such a manner as to preclude him from 
denying its validity. I am not therefore inclined to agree 
with the learned District Munsiff that there has been a ratifica- 
tion of the debt sufficient in law to bind the sixth defendant by 
subscribing to the said deed of partition wherein the said debt 
is included as one of the family debts. If there was therefore 
no ratification of the debt by the sixth defendant, the burden of 
fastening the liability for the same is certainly on the plaintiff. 
He has to establish that the debt was contracted under such 
circumstances as to make it binding on him. As already stated, 
the learned District Munsiff has observed that it was conceded 
by the plaintiff's vakit himself that if the plaintiff had to prove 
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necessity in the suit, it must be admitted that there was not 
sufficient proof about it; but in the circumstances of the case 
I would not be justified in deciding the case against the plaintiff 
on this occasion. The learned District Munsiff in his judg- 
ment has also observed that the plaintiffs believed the representa- 
tions made to them by defendants 1 and 2 to the effect that the 
money was required for defraying the expenses of the marriage 
of a girl of the illom, at the same time adding that no 
independent enquiry was made by them. But under thelaw which 
governs the members of a Malabar tarwad, the concurrence of 
the seniormost Anandravan in a transaction of the karnavan 
raises a prima facie presumption of necessity—vide the observa- 
tions of Varadachariar, J., in C. R. P. No. 1556 of 1935. The 
second defendant in this case is the senior Anandravan. If 
therefore he also signified his assent to the transaction, a 
presumption of necessity prima facte arises in favour of the 
plaintiff and the burden is shifted on to the other members of 
the family to prove that there was no valid family necessity. 
Mr. Swaminathan contended that there was no warrant for the 
observations of the learned District Munsiff that a representa- 
tion was also made by the second defendant. He has taken me 
through the notes of evidence in the case. No doubt, there was 
no specific statement to the effect stated by the learned District 
Munsiff in the notes of evidence recorded by him, but I cannot 
say that the learned District Munsiff made that statement 
without the second defendant having stated to that effect. On 
a reading of the deposition, as recorded by the learned District 
Munsiff, one may infer that the second defendant was an 
assenting party to the transaction entered into between the first 
defendant and the plaintiff. As the relative rights of the parties 
having regard to the facts of the case have not been correctly 
appreciated by either the plaintiff or the defendants and evidence 
seems to have been given on an incorrect appreciation of such 
rights, I think it desirable to call for a revised finding on the 
question whether the suit debts were contracted for a valid 
family necessity. I accordingly call upon the learned District 
Muniff to submit his finding on that question. In dealing with 
this matter, he will keep in mind what I have already stated, 
namely, that there is a presumption of necessity in favour of 
the plaintiff and that the burden is shifted on to the sixth defen- 
dant for disproving the case of necessity. The sixth defendant 
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will be given leave to adduce the necessary additional evidence 
and the plaintitfs will be at liberty to let in rebutting evidence. 
Time for the return of the finding is six weeks from the date 
of receipt of this order. Ten days for objections. 


These Civil Revision Petitions coming on for final hearing 
after the return of the finding of the lower Court that the suit 


debts were contracted for valid family necessity, the Court 
delivered the following 


JUDGMENT.—I accept the finding and dismiss these Civil 
Revision Petitions with costs. 


S. V. V. —— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row. 
Veerappa Moopan .. Accused* 


Criminal Procedure Code (V of 1898), S. 195—Disobedience to orders of 
Magistrate—Prosecution for offences tinder Ss. 447 and 188, Penal Code— 
Same Magistrate trying case—Validity—Need for complaint. 

The proceedings started with a complaint by the Police against a certain 
person for offences under Ss. 447 and 188, Indian Penal Code, in respect of a 
certain act which was said to have constituted disobedience of the orders of 
the Sub-Magistrate issued under S. 144, Criminal Procedure Code. It 
appeared that the very Sub-Magistrate whose orders were said to have been 
disobeyed by the accused tried the alleged offender, and there was no previous 


complaint by that Alagistrate or by his superior, and the accused was tried 
and convicted by him. 


Held, that there should have been no cognizance taken of the case 
without a proper complaint as enacted by S. 195, Criminal Procedure Code 
that in any case the Sub-Magistrate should not have heard and decided the 
case himself and that the proceedings should therefore be quashed. 


Case referred for the orders of the High Court, under 
S. 438 of the Code of Criminal Procedure, by the District 


Magistrate of Trichinopoly in his letter, dated 6th October, 
1938. 


Accused not represented. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


ORDER.—This is a reference by the District Magistrate, 
Trichinopoly, recommending that the proceedings of the Sub- 





* Cri. R. C. No. 772 of 1938. 19th January, 1939. 
(Case Refd. No. 24 of 1938.) 
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Magistrate, Turaiyur, in C. C. No. 245 of 1938 on his file may 
be quashed. i \ 

There is no doubt that the proceedings were wholly 
misconceived and ought to be quashed. 

In brief, the proceedings started with a complaint by the 
police against a certain person for offences under Ss. 447 and 
188, Indian Penal Code, in respect of a certain act which was 
said to have constituted disobedience of the orders of the Sub- 
Magistrate, issued under S. 144 of the Criminal Procedure 
Code. In other words, the very Sub-Magistrate whose orders 
are said to have been disobeyed by the accused tried the alleged 
offender, and there was no previous complaint by that Magistrate 
or by his superior; the accused was tried and convicted by the 
same Magistrate. Fortunately on certain grounds the Sub- 
Magistrate thought fit tomake a reference to the Sub-Divisional 
Magistrate for taking action against the accused under S. 562, 
Criminal Procedure Code, and the illegality of the proceedings 
was discovered by the Sub-Divisional Magistrate to whom the 
teference was made. The illegality is in fact clear and was so 
to say, admitted by the Sub-Magistrate after it was pointed out 
to him. It is obvious that there should have been no cognizance 
taken of this case without a proper complaint as enacted by 
S. 195, Criminal Procedure Code, and in any case the Sub- 
Magistrate should not have heard and decided the case himself. 
He was disqualified from trying the'case and he should have 
certainly not tried the case himself. 

The proceedings before him are therefore quashed and his. 
reference to the Sub-Divisional Magistrate after recording a 
finding that the accused is guilty under Ss. 447 and 188 is set 
aside. In view of the nature of the act alleged, it is unnecessary 
and inexpedient that there should be any further proceedings. 
against the accused in this case. 


B. V. V. —— Proceedings quashed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry LioneL Leacn, Chief 
Justice AND Mr. Justice MADHAVAN Nair. 


The Official Receiver, West Tanjore .. Appellant* (1st Defen- 


dant) 
v. 
Samudravijayan Chettiar and others .. Respondents (Plaintif 
and Defendants). 


Deed—Construction—Setilement deed—Entire clause to be considered— 
Absolute estate conferred on donees—Subsequent clause limiting absolute 
estate—Effect—Transfer of Property Act (IV of 1882), S. 11. 

While the Court must examine the entire instrument in order to see 
what its effect is, the examination must be carried out in the light of S. 11 of 
the Transfer of Property Act, when the instrument is one transferring 
immovable property. If the examination discloses that the transferor has 
used words creating an absolute interest those words must be given effect to 
notwithstanding that later words are used which restrict the right of full 
ownership. 

A deed of settlement provided as follows :—‘‘On account of the affection 
J have towards my two grandsons and in consideration of the service that is 
being rendered by them to me and as only the said two persons are my heirs 
I have with all my heart and by means of this settlement deed given away 
this day the properties described in Schedule B to them with power to enjoy 
them with all rights. But from and out of the income from the said proper- 
ties I shall during my life pay the Government kist and enjoy the balance left. 
Afterwards both of them shall divide off the said properties into two moities 
as they please and enjoy the same. After the death of the said two persons 
their respective heirs shall succeed thereto. Both of them shallenjoy the 
properties described in Schedule B without making any alienation thereof 
by way of gift, exchange, sale,ete........ a 

Held, that the donees acquired an absolute estate under the settlement 
deed subject to the condition that the donor should enjoy the income during 
her life, and that the words in the deed prohibiting the alienation should be 
disregarded. 


Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in O. S. No. 28 of 1928. 

K: S. Destkan for Appellant. 

R. Sundaralingam and K.R. Rangaswami Aiyangar for 
Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—The appellant is the Official Receiver 
of West Tanjore district. He represents the estate of one 
Ramappa Chettiar, an insolvent. The suit out of which this 
appeal arises was filed by Ramappa’s son, Samudravijayan, for 





* Appeal No. 9 of 1934. 22nd March, 1938, 


Official 
Receiver, 
West 
Tanjore 


v. 
Serna 
vijayan 
Chettiar. 


Leach, C.J, 
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a declaration that his father has merely a life interest in certain 
immovable properties and for an injunction restraining the 
appellant from offering for sale more than the alleged life 
interest. He also sought a decree for partition of other pro- 
perties. The properties in respect of which the plaintiff alleged 
his father has a life interest are described in Schedule A to the 
plaint and the properties in respect of which partition was sought 
in Schedules B and C. The suit succeeded so far as it concerned 
the properties described in Schedule A, but it was dismissed so 
far as it concerned the other properties. The appellant contends 
that the learned Subordinate Judge of Kumbakonam who tried 
the case was wrong in holding that Ramappa’s interest in the 
A schedule properties was limited to a life estate. He maintains 
that Ramappa’s interest was that of an absolute owner. The 
appeal is limited to this question. 


The original owner of the properties was one K. S. Ramu 
Chettiar, who died in 1873, leaving a widow Marudevi Ammal, 
and an adopted son Samudravijayan. The adopted son died in 
1897 leaving two sons, Ramappa (the father of the plaintiff) 
and Surendranath. They were the 38th and 39th defendants 
in the suit and are the 38th and 39th respondents in the appeal. 
Ramu Chettiar left a will under which properties set out in 
Schedule A were bequeathed to the widow, and it is common 
ground that she acquired an absolute interest in them. Bya 
deed dated the 15th March, 1912, she gave these properties to 
Ramappa and Surendranath, and the dispute is with regard to 
the effect of this deed, the material portion of which reads as 
follows :— 


“On account of the affection I have towards my grandsons aforesaid— 
(D Ramappa Chettiar and (2) Surendranath Chettiar—and in consideration 
of the service that is being rendered by them to me, and as only the said two 
persons are my proper heirs, I have with all my heart and by means of this 
settlement deed given away this day the properties described in Schedule B 
hereof, to both of them aforesaid, with power to enjoy them with all rights. 
But from and out of the income from the said properties, I shall, during my 
life. pay the Government kist and enjoy the balance left. Afterwards both 
of them shall divide off the said properties into two moities as they please 
and enjoy the same. After the death of the said two persons, their (respec- 
tive) heirs shall succeed thereto. Both of them, individuals numbers 1 and 
2‘shall enjoy the properties described in Schedule B aforesaid, without mak- 
ing any alienation thereof by way of gift, exchange, sale, etc; the value of 
the nanja, punja, etc, and house described in Schedule B aforesaid is 
Ra, 16,000. To this effect I have with all my heart and bona fide executed this 


IJ THE MADRAS LAW JOURNAL REPORTS. 577 


settlement deed. I have delivered two documents as title deeds hereto. 
This settlement deed shall remain with Surendranath Chettiar of you.” 

The appellant’s.case is that as ihe donor conveyed the suit 
properties “with power to enjoy them withallrights” she created 
an absolute title in the donees and any words which follow and 
are repugnant to an absolute title must be ignored. He relies 
on S. 11 of the Transfer of Property Act which states that 
where on a transfer of property, an interest therein is created 
absolutely in favour of any person, but the terms of the transfer 
direct that such interest shall be applied or enjoyed by him in a 
particular manner, he shall be entitled to receive and dispose of 
such interest as if there were no such direction. The respon- 
dent contends that the document must be looked at as a whole 
and says that when thisis done it is apparent that the intention 
of the donor was to give to Ramappa and Surendranath merely 
a life interest in the properties. He points to S. 82 of the 
Succession Act and argues that if the meaning of any clause in 
a will is to be collected from the entire instrument the same 
principle must apply when the Court is interpreting a deed of 
gift. 

While the Court must examine the entire instrument in 
order to see what its effect is the examination must be carried 
out in the light of S. 11 of the Transfer of Property Act when 
the instrument is one transferring immovable property. 
If the examination discloses that the transferor has used 
words creating an absolute interest these words must be 
given effect to, notwithstanding that later words are used which 
restrict the right of full ownership. In the present case the 
properties were conveyed to Ramappa and Surendranath on 
account of affection, in consideration of ‘service’ and, because 
they were the donor’s only heirs, and the words “with power 
to enjoy them with all rights” can only imply full ownership. 
It is conceded by the respondent that if the instrument stopped 
there it would operate to create an absolute estate in the donees. 
This being so, it is arguable that by reason of S. 11 of the 
Transfer of Property Act anything which comes after should be 
ignored. The words of gift are, however, followed immediately 
by these words ‘But from and out of the income from the said 
properties I shall during my life pay the Government kist and 
enjoy the balance” and we consider that they must be read in 
conjunction with the words of gift. Reading the document in 

73 
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this way there is a conveyance to Ramappa and Surendranath 
absolutely, subject to the condition that the donor should enjoy 
the income during her life. In other words she reserved to 
herself a life interest. This is emphasised by the words which 
come next :— 

“Afterwards both of them shall divide off the said properties into two 
moieties as they please and enjoy the same.” 

“Afterwards” means after the donor’s death, and on this 
event the properties are to be divided equally between the two 
donees without any restriction. The respondent would have it that 
the provision against alienation which comes later means that the 
donees were only to have a life interest. Itappears to us that this 
provision was inserted in order to prevent the donees selling the 
property during the donor’s life time as the sale would deprive 
her of the income. Be that as it may, the words prohibiting 
alienation must be disregarded because they limit the absolute 
estate which the donor conveyed to the donces with effect from 
her death. I should mention that the donor died in 1918, and 
as the result of partition agreements between Ramappa and 
Surendranath the properties covered by the deed were allotted 
to Ramappa. 

In Bhaidas Shivdas v. Bai Gulabi, the Judicial Committee 
had to consider a will left by a Hindu, who appointed his wife 
his executrix, constituted her the owner of his property and 
provided that she should leave whatever might remain after her 
death io her two daughters “as she liked”. By cl. 18 of the will 
he directed his widow to defray the expenses of a religious 
object out of the rents of the property left to her, and 
authorised her to apply the surplus income for the maintenance 
of herself and her daughters. She was given an express power 
to mortgage or sell and by another clause the daughters were to 
be the executrices upon her death with power to deal with and 
manage the entire property. Their Lordships held that the 
widow took an absolute estate. The limitations which followed 
were not sufficient to displace the effect of the clause which 
constituted her the absolute owner of the property. In Saraju 
Bala Debi v, Jyotirmoyee Debis, which was also decided by the 
Privy Council a Hindu executed three documents, whereby he 
conveyed to his daughter, her sons, and their sons successively 





1. (1921) 42 M.L.J. 385: L.R. 49 LA. 1: LL.R. 46 Bom, 153 (P.C.). 
2 (1931) 61 M.L.J. 501: L.R. 58 L.A. 270: LL.R. 59 Cal. 142 (P.C.). 
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and her daughters immovable properties subject to a fixed rent 
with the right to transfer by sale or gift under certain condi- 
tions. The conditions were:—(1) the properties were not to 
pass to the heirs of the grantee’s daughters; (2) they were not 
to be transferred by gift except to a limited extent for religious 
purposes; and (3) the grantor and his heirs were to have a 
right of pre-emption in certain circumstances. The Privy 
Council held that the grantee took an absolute estate. Their 
Lordships examined the conditions and held that they were to 
be disregarded as being repugnant restrictions. That is the 
position here. There is no doubt that it was the intention of 
the donor to convey the properties to Ramappa and Surendra- 
nath absolutely and the instrument was worded to give effect to 
this intention. Therefore the restriction on alienation must be 
ignored. For the reasons indicated we are of the opinion that 
the learned trial Judge was wrong in holding that Ramappa had 
merely a life interest, and we allow this appeal. 

The learned Advocate for the appellant has also contended 
that the suit was bad as notice had not been given in accordance 
with S. 80 of the Code of Civil Procedure. In view of our 
decision on the main question in the appeal it is not necessary 
to decide whether the suit was properly instituted. 

The plaintiff-respondent will pay the appellant’s costs in 
this Court and in the Court below. The plaintiff-respondent 
will also pay to the appellant the court-fee which the appellant 
had to pay as the result of the suit having been filed tn forma 
pauperts. 

B.V.V. —_— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PANDRANG Row. 
Perumal Reddiar .. Petttioner* (Accused). 


Madras Forest Act (XVI of 1927), S. 26, rr. J3 and 15—Digging in 
unreserved land—Removal of sand and stone—Removal bona fide for 
agricultural use—No infringement of r. 13—Conviction for offence wrong, 

Where the petitioner (accused) quarried sand and stone from an un- 
reserved public track and the offence charged against him was one 
punishable under rr. 13 and 15 of the rules framed under S. 26, Madras 
Forest Act, 

Held, since in any case the offence charged against the petitioner having 
been for quarrying itself and not for non-payment of seigniorage fee, and the 
ae ee 
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evidence having established that there was no infringement of r. 13, the 
conviction could not be upheld. 


Digging pits in a public cart track may be punishable in other ways, but 
it cannot amount to an infringement of r. 13 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Joint Magistrate, Ramnad, in C. A. No. 21 
of 1938 preferred against the judgment of the Court of the 
Stationary Sub-Magistrate, Srivilliputtur in C. C. No. 934 of 
1937. 

T. S. Vaidhyanatha Atyar for Petitioner. 

K. Venkataraghavachari for The Public Prosecutor for 
the Crown. 


The Court made the following 


OrpEr.—The petitioner was convicted of an offence 
punishable under rr. 13 and 15 of the rules framed under S. 26 
of the Madras Forest Act, namely, illicit quarrying of sand and 
stone from a public cart track and his conviction was upheld in 
appeal by the Joint Magistrate of Ramnad who laid stress on 
the fact that the quarrying was in a public path or track though 
it has little bearing on the character of the offence. R. 15 
merely provides a penalty in respect of breaches of the preceding 
rules and in this particular case the rule which is said to have 
been infringed is r. 13 which relates to quarrying on reserved 
and unreserved lands. In the present case the place where the 
quarrying took place is unreserved land and the rule does not 
make any difference between places where quarrying is un- 
objectionable and places where quarrying is objectionable. It 
does not prohibit quarrying in one place and allow it in another 
place. The first part of the rule declares the State’s right to 
mines and minerals, the second part of the rule relates to 
reserved lands, the third part relates to unreserved lands and 
the fourth and last part gives information as to the authority to 
whom applications for permission to quarry in cases where the 
privilege of free quarrying is not allowed by the rules should 
be made. It is the third sub-rule of r. 13 that applies to the 
present case. It runs as follows :— 

“In unreserved lands quarrying will be left absolutely free to the general 
public for bona fide agricultural or domestic use and to departments of 
Government, local boards and municipalities for bona fide public purposes 


and pot for sale or commercial profit and with the previous sanction of 
Government in each case to other public bodies (whether the minerals have a 
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commercial value or not), subject to the proviso that quarries of any parti- 
cular importance and value containing gravel, etc, may be closed against 
the general public and reserved for the use of Government departments or 
public bodies. Where a local body desires that the Executive right of 
quarrying on any such lands should be reserved for it, the lands will as a rule 
be leased to the local body concerned subject to the payment of the ordinary 
assessment. Quarrying by private persons for other than bona fide agricul- 
tural or domestic purposes will be charged with seigniorage fees.” 


From this it will be seen that there is no distinction made 
between quarrying in one locality and quarrying in some other 
locality. The only exception made by this rule is quarrying of 
gravel, etc. It is not the case that the quarrying by the peti- 
tioner was of gravel, etc. What was quarried was sand and 
stone of the ordinary kind and it is not pretended that they 
have any particular commercial value and the seigniorage fee 
charged when tbey are required for other than domestic or 
agricultural purposes is only six pies for cart as stated by the 
Tahsildar in his evidence. In this particular case, though it was 
sought to be made out by the prosecution that as much as 250 
cart loads of material had been quarried by the petitioner, the 
evidence does not really establish that all this quantity was 
removed by him. This figure was arrived at as the result of an 
estimate made long after the removal by examining the pits 
found in the locality. But the evidence shows that quarrying 
was being done by a number of people at various times and it 
cannot be said that all the material that was taken away from 
the places where pitsnow exist was taken away by the petitioner 
alone. Even otherwise the evidence shows that the material 
removed by the petitioner was used by him for enclosing his 
land by ridges. The learned Joint Magistrate observes that 
he is unable to see how this can be regarded as bona fide 
agricultural purpose. Obviously the enclosing of land with 
ridges must be regarded as a bona fide agricultural purpose. 
R. 13 (4) itself provides that in unreserved lands quarrying 
isabsolutely free to the ‘geneial public for bona fide agricultural 
or domestic use and this is a case in which the quarrying must 
be held to have been for bona fide agricultural use. Even other- 
wise the rule itself does not actually prohibit quarrying for 
other than agricultural or domestic use by the general public; it 
only makes such quarrying subject to payment of seigniorage 
fee and it is not the case here that seigniorage fee was demand- 
ed and not paid. In any case the offence charged against the 
petitioner was not non-payment of seigniorage fee, it is the 
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quarrying itself whichis alleged to be an offence. The evidence 
makes it clear that in this case there was no infringement of 
r. 13; the conviction is therefore not consonant with the 
evidence in the case. In the circumstances it is unnecessary for 
me to consider the other objection raised on behalf of the peti- 
tioner, namely, that the prosecution in this case was not with the 
sanction of the Revenue Divisional Officer as required by the 
order of Government regulating the procedure in the matter of 
prosecution of forest offences, the substance of which is printed 
at pages 465, etc., of the Forest Manual, 1931 Edition. The 
conviction proceeds on the wrong basis that the quarrying was 
not for a bona fide agricultural purpose and that the quarrying 
was from an objectional place, that is, a public cart track. The 
fact that the removal was from a public cart track has really 
nothing to do with the question whether such removal is an 
offence or not. Digging pits in a public cart track may be 
punishable in other ways, but it cannot amount to an infringe- 
ment of r. 13. The conviction and the sentence imposed on 
the petitioner are therefore set aside and he is acquitted. The 
fine, if paid, must be refunded to the petitioner. 


K C. Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
PANDRANG Row. 


A. Vijiaraghavalu Naidu (died) 





and others .. Appellants* (Plaintiffs L.R.) 
v. 
R. M. A. R. Rm. Arunachalam 
Chettiar and others .. Respondents (Defendants). 


Mortgage—Morigagee insolwent— Official Receiver selling morigage to 
another—Purchase price paid but no sale-deed executed before a tuit on 
morigage became barred—Stutt om morigage without registering sale-deed— 
Sale-deed executed later—Of ficial Receiver not a party to suit—Sust if main- 
tatnable—Transfer of Property Act—Staiutory charge holder under S. 55 (6) 
of the Act—If a transferee contemplated by S. 134. 

A executed a mortgage on 14th December, 1914, in favour of N. The 
said N became an insolvent in 1924 and the Official Receiver purported to sell 
N’s property including this mortgage and the plaintiff purchased them on 19th 
March, 1929, and paid the price as well on the same day. The sale was sanc- 
tioned on 17th April, 1929, but for some reason no sale-deed was executed till 


*Appeal No. 51 of 1934. i 22nd September, 1938. 
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30th April, 1930. As the mortgage had fixed a period of three years for pay- 
ment, the mortgage would have become barred by 14th December, 1929 and 
therefore the purchaser instituted a suit on the mortgage on that day but did 
not make the Official Receiver a party to the suit- 


Held, the plaintiff had no right to maintain the suit in the absence ofa 
registered deed of transfer nor could he rely on the analogy of a sub-mort- 
gagee in the circumstances of the case as the Official Receiver had not been 
impleaded as a party to this suit. The fact that a formal sale-deed bad sub- 
sequently been executed cannot be used to get over this difficulty as by the 
date of the sale-deed, a suit on the mortgage was barred. 


A person entitled to a statutory charge under S. 55 (6) cannot be 
placed on the same footing as a ‘transferee’ under S. 134 of the Transfer of 
Property Act. 


Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in O. S. No. 38 of 1930. 

A. V. Narayanaswami Aiyar for Appellants. 

C. S. Venkatachariar and D. Ramaswami Aiyangar for 
Respondents. 

The judgment of the Court was delivered by 


Varadachariar, J—The original appellant sued for the 
recovery of a sum of money alleged to be due under a mortgage 
deed Ex. A, executed by the first defendant in favour of one 
Narayana Chettiar on 14th December, 1914. Narayana 
Chettiar became insolvent in 1924. The Official Receiver in 
whom the assets of Narayana Chettiar vested purported to sell 
by auction several items of the insolvent’s property including the 
claim under the suit mortgage and the plaintiff purchased them 
on 19th March, 1929. The plaintiff purchased the items thus 
sold for a sum of Rs. 1,010 which was paid on 19th March, 
1929, itself. The sale appears to have been sanctioned by Court 
‘on 17th April, 1929, but for some reasonor other a formal sale- 
deed was not executed till 30th April, 1930. The mortgage 
deed fixed a period of three years for payment and the twelve 
years under Art. 132 of the Limitation Act would thus have 
expired on 14th December, 1929. The appellant was accordingly 
obliged to institute this suit on 14th December, 1929, eventhough 
no sale-deed in his favourhad by that time been executed by the 
Official Receiver. Though the mortgage purported to be for 
Rs. 15,000 the plaint stated that only a sum of Rs. 5,500 had 
been advanced under the document and it claimed to recover 
that amount with interest, limiting the total claim to Rs. 10,000. 


The plaint was at one stage rejected by the lower Court but 
later on it was restored. After this restoration, the first defen- 
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dant filed a written statement raising various pleas of fact and 
questions of law. On the facts, he contended that the mortgage 
deed was nominaland no money had been received by him under 
that deed. Asa point of law, he contended that the plaintiff 
had no right to maintain the suit in the absence of a registered 
sale-deed. He also contended that the restoration of the suit 
after the plaint had once been rejected was invalid, as the Court 
had no power so to restore and the only remedy of the plaintiff 
was to appeal against the rejection of the plaint. 


On the evidence, the learned Subordinate Judge was of 
opinion that the mortgage deed was supported by consideration 
only to the extent of Rs. 1,000 but as the Judge decided the 
questions of law against the plaintiff he dismissed the suit. 
Hence this appeal. 


Dealing with the questions of law, we do not think it 
necessary to express any opinion on the validity or otherwise of 
the order restoring the plaint to file because we have come to ' 
the conclusion that the plaintiff must fail on the ground that he 
had no rightto maintain the suit. In the lower Court, it appears 
to have been contended that the plaintiff could in some sense be 
regarded as an assignee of the mortgage right and entitled to 
sue as stich, even in the absence of a regisiered deed of 
transfer. This contention is obviously untenable (see Fanny 
Skinner v. Bank of Upper India, Ltd.1), and hasrightly not been 
persisted in beforeus. The learned counsel for the appellant 
tried to sustain the suit on a different ground. He contended 
that as his client had paid Rs. 1,010 on 19th March, 1929, he 
was under S. 55 (6) of the Transfer of Property Act entitled 
to a lien or charge for that amount on the properties agreed to 
be sold by the Official Receiver and he argued that as the holder 
of such a lien or charge, the plaintiff stood in the same position 
as a sub-mortgagee who was entitled to sue not merely ‘his 
mortgagor but even the original mortgagor. To this line of 
argument various objections have been taken on behalf of the 
respondents. It has first been contended that this new basis of 
claim should not be permitted to be advanced at all because it 
will change the nature of the case. In support of that conten- 
tion reliance was placed upon Mahesha Mal v. Gopals. It was 





l. CPAS 69 M.L.J. 158: L.R. 62 I.A. 115: I.L.R. 57 All. ae oe 
2. (1933) LL.R. 14 Lah. 640. l 
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next contended that S. 55 (6) of the Transfer of Property Act 
has no application to the facts of this case at all. because the 
contract to sell has not fallen through but has admittedly been 
carried out, though subsequent to the institution of the suit. It 
was also contended that the question of fact as to who was the 
party in default will have to be investigated before S. 55 (6) 
of the Transfer of Property Act could be invoked and that it 
was too late for the plaintiff to ask for this question being now 
investigated. It was finally contended that even if the plaintiff 
could be regarded as entitled to reiy upon this line of argu- 
ment, the analogy of a sub-mortgagee cannot help the plaintiff 
in the circumstances of the present case, having regard to the 
frame of the suit. As we are of opinion that this last contention 
must succeed, we do not express any views on the other objec- 
tions. 

An extreme contention was urged on behalf of the respon- 
dent that a sub-mortgagee had no right to sue the original 
mortgagor at all and reliance was placed in support of this 
contention on Maung Po Hla v. Ma Ngze Sinti. It must 
however be stated that there are several decisions of this and 
other High Courts taking a different view (Muthu Vijia 
Raghunatha Ramachandra Vacha' Mahali Thurat v. Venkata- 
challam Chetti, Ramasami Pillai v. Muthu Chetti, Muthu- 
krishnier v. Veeraraghava Aiyar4, Kanhat Lal v. Mahadeo 
Prasads, Vellayan Chettiar v. Mahalinga Paithane and 
Bansi Lal Bhagat v. Durga Prasadt). Without pausing to 
examine how far the reasoning of the Rangoon judgment is 
consistent with this line of authority, it seems to us sufficient 
to point out that the learned Judges of the Rangoon High 
Court have lost sight of form No. 11 in Appendix D to the 
Civil Procedure Code which clearly contemplates a suit by a 
sub-mortgagee in which he can ask for relief by way of sale of 
the property comprised in the original mortgage. While we 
are therefore prepared to hold that a sub-mortgagee may main- 
tain a suit against the original mortgagor, there are difficulties 
in the frame of the present suit which make it impossible for 
us to give relief to the plaintiff on this basis. 





1. AJI.R. 1937 Rang. 56. 
2. (1896) 6 M.L.J. 235: I.L.R.20 Mad. 35 at 38. 
3. (1910) LL.R. 34 Mad. 53. 
4. (1912) 25 M.L.J. 356: I.L.R. 38 Mad. 297 (F.B.). 5. (1912) 18 I.C. 389. 
6. P M.L.J. 171. 7. (1908) 9 C.L.J. 429. 


586 THE MADRAS LAW JOURNAL REPORTS. [1939 


At the outset we have to observe that the Official Receiver 
who for the purposes of this argument must be regarded as 
plaintiff’s mortgagor, has not been impleaded as a party to this 
suit. It has been argued by the learned Counsel for the 
appellant that he would at best be a pro forma party and not a 
necessary party and that though in the interests of justice the 
plaintiff could have asked for his being impleaded even at a 
later stage, such a step had become unnecessary by reason of 
the fact that on 30th April, 1930, the Official Receiver had 
executed a formal sale-deed in favour of the plaintiff himself. 
This line of argument ignores the nature of the relief which a 
sub-morigagee is entitled to claim as against the original mort- 
gagor. The several clauses in Form No. 11 of Appendix D to 
the Code clearly show that what is contemplated in the suit 
there dealt with is that for the purpose of realising the amount 
due under the sub-mortgage, the sub-mortgagee may ask the 
Court to bring the original mortgaged property to sale and the 
balance of sale proceeds that may remain after satisfying the 
amount due under the sub-mortgage will be paid to the original 
moitgagee. For this purpose, it is necessary that an account 
should be taken not merely in respect of what is due under the 
original mortgage but also in respect of what is due under the 
sub-mortgage. The form also contemplates an opportunity for 
the original mortgagee to pay up the amount due to the sub- 
mortgagee plaintiff. These indications do not justify the con- 
tention that even in the absence of the original mortgagee, a 
sub-mortgagee can in some sense seek to represent the original 
mortgagee and claim to recover the whole amount due under 
the original mortgage, leaving it as a separate question to be 
decided between himself and the original mortgagee as to how 
much each of them is entitled to out of the original mortgage 
amount. In other circumstances, part of the difficulty that has 
arisen in the present case could have been avoided by reason of 
the sale-deed, Ex. G, but it so happened that that sale-deed was 
executed several months after the expiry of the twelve years 
period, with the result that on that date the Official Receiver as 
representing the original mortgagee could not have claimed 
payment to himself of the original mortgage amount. The 
plaintiff could stand in no better position so far as the rights 
derived under the sale-deed Ex. G are concerned. 
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If, in the suit as originally instituted, he is to be regarded 
only as in the position of a sub-mortgagee, he could have 
claimed only the amount advanced by him, in respect of which 
the law gives him a charge and not the amount due under the 
original mortgage. It is only for the purpose of realising the 
amount due to him under that charge that he could have sought 
the aid of the Court to bring the mortgaged property to sale to 
the extent necessary to satisfy his own charge on this basis. The 
plaintiff is also met by other insuperable difficulties arising from 
the frame of the suit. It seems to us futile to ask the Court to 
settle the amount due on foot of the sub-mortgage in the 
absence of the sub-mortgagor. The further difficulty in this 
case is that the plaintiff has recovered some amounts out of 
some of the items purchased by him but the parties are not 
agreed as to the amount realised by the plaintiff from out of 
the other properties included in the sale in his favour. If, 
from out of the other items, the plaintiff had realised more than 
what was due to him for the Rs. 1,010 and interest thereon, he 
obviously could not maintain the suit as nothing would then be 
due to him under the sub-mortgage. Again, the sale in his 
favour covers a large number of items and the charge under 
S. 55 (6) will attach to all those items. No reference has been 
made to those items in this suit and the plaintiff as a charge- 
holder will not be justified in throwing the whole charge upon 
one item of property covered by the charge. In view of these 
considerations we do not think any useful purpose will be 
served by permitting the appellant’s learned counsel to put 
forward the new line of argument that he attempted to advance 
before us. 


With reference to the authorities relied on by him, we may 
also point out that some of ihem related to mortgages of 
promissory note debts and proceeded on the analogy of S. 134 
of the Transfer of Property Act. It would be difficult in the 
present case to apply the principle of those cases because on the 
date of suit, the plaintiff can in no sense be regarded as a 
“transferee”. The utmost that he could claim was a statutory 
charge under S. 55 (6) and it does not seem to us right to 
place a person possessing such a charge on the same footing as 
a “transferee’—contemplated by S. 134 of the Transfer of 
Property Act. 
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The appeal must accordingly be dismissed on the ground 
that the plaintiff had no right to maintain the suit. In this 
view, it is unnecessary to deal with the question of the quantum 
of consideration raised in the lower Court. The appeal is 
accordingly dismissed with costs—one set, to be equally distri- 
buted between 1 and 4 respondents 

S. V. V. ——— Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT:—Sirk ALFRED Henry Lioney Leaca, Chief 
Justice, MR. JusTICE WADSWORTH AND MR. JUSTICE KRISHNA- 
SWAMI ATYANGAR. 


The Panchayat Board, Thiruvothiyur 
by its President, Balasubramania 
Mudaliar .. Appellani* (Defendant) 
v. 
The Western India Matches Company 
by Agent Henrik Hybbidnettee .. Respondent (Plaintiff). 


Madras Local Boards Act (XIV of 1920 as amended by Act XI of 1930), 
S,75—Absence of valid notification under S.75 by the District Board or 
Government—Levy of tas—Legality—S. 102-A (1)—Effect—Swuit for refund 
of tax alleged to have been illegally collected—S. 225— Limitation under 
—If applicable—Statutes—Consistent interpretation by Courts in a porticuler 
way—Change—If to be effected by Court or Legislature. 

The plaintifs factory was outside the limits of the jurisdiction of the 
defendant Panchayat Board until 27th July, 1931, when by notification of 
Government under S. 5 (2) of the Local Boards Act it was included in the 
Panchayat Board’s limits. The plaintiff was assessed to house-tax and 
education tax for 1931-1932, allowing a remission for the first half year 
under S.102-A (1). The taxes were paid under protest on 4th November, 
1931, 21st November, 1931, and 18th December, 1931. The present suit was 
filed on 14th March, 1933, to recover the taxes which the plaintiff had been 
compelled to pay. The suit was based on the ground that the taxes were 
illegal because there had been no notification under S. 75 (1) by the District 
Board resolving to levy house-tax in the area and the Government had not 
by notification sanctioned the levy of any tax. The defendant relied on 
S. 102-A (1) asa taxing section and also contended that the suit was barred 
by limitation under S. 225 of the Local Boards Act. 

Held (by the division bench Burn and Lakshmana Rao, JJ.), taxing 
statutes must be construed strictly and S. 102-A (1) can only mean that ‘if 
the tax is otherwise leviable”, the owner of a house included within a village 
is entitled to a remission under that section. It cannot imply that the tax is 
leviable. The tax is not leviable in the absence of a valid notification under 
S. 75 by the District Board or by the Government covering the area of the 








*S.A. No. W1 of 1936. 15th December, 1938. 
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plaintiff's factory and the levy of the tax was therefore illegal. The ques- 
tion of the applicability of S. 225 to the case was referred to the Full Bench. 

Held, by the Full Bench, where the Courts have consistently interpreted 
the law in a particular way for many years it is for the legislature and not 
the Courts to effect a change, if a change is desirable. S. 225 of the Madras 
Local Boards Act is limited to suits for compensation or damages and the 
present suit is not barred by limitation. 

Case-law reviewed. 

Pothuru Swami Babu v. Union Board of Narasannapeta, (1933) 65 M.L. 
J. 725, overruled. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in A.S. No. 97 of 1934 preferred against 
the decree of the Court of the District Munsif of Poonamallee 
in O.S. No. 144 of 1933. 

T. R. Venkatarama Sastri for S.G. Satagopa Mudaliar for 
Appellant. 

C. Krishnaswamy instructed by King and Partridge for 
Respondent. 

The Court (Burn and Lakshmana Rao, JJ.) made the 
following 

ORDER OF REFERENCE TO A FULL BENCH. 

The judgment* of the Court was delivered by 

Burn, J.—This is an appeal from the decree of the learned 
Subordinate Judge of Chingleput in A.S. No. 97 of 1934 on 
appeal from the District Munsif of Poonamallee. The facts 
are simple and are not in dispute. The plaintiff in O.S. 
No. 144 of 1933 in the District Munsif’s Court was the 
Western India Matches Company. The company has a factory 
in the village of Ernavur. This factory until the 27th July, 
1931, was outside the limits of the jurisdiction of the Thiru- 
vothiyur Panchayat Board. On the 27th July, 1931, it was 
included within the Panchayat Board’s limits by a notification 
of Government under S. 5 (2) of the Local Boards Act. There- 
upon the Panchayat Board levied house-tax and education tax 
on the company for the year 1931-32 allowing a remission on 
half the full tax for the first half yearunder S. 102-A (1) (b). 
The company paid Rs. 858-3-9 for the first half year on the 
4th November, 1931, Rs. 1,716-7-6 for the second half year on 
the 21st November, 1931 and Rs. 13-13-0 for a tiffin shed on 
the 18th December, 1931. These payments were made under 
protest. and on the 14th March, 1933, the Match Company filed 
the suit against the Panchayat Board for refund of these 








* 15th September, 1938, 
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amounts with costs. The suit was decreed by the District 
Munsif and his decision was confirmed on appeal by the learned 
Subordinate Judge. This second appeal has been preferred 
by the Panchayat Board. 


The case for the plaintiff company was that the levy and 
collection of these taxes was illegal and «ltra vires. Their case 
was based on two main grounds, firstly, that the site upon which 
the match factory stands is not within the limits of any area 
within which the District Board prior to the 1st April, 1930, 
had resolved to levy house-tax under S. 75 (1) of the Locaf 
Boards Act and, secondly, the Panchayat Board had made no 
recommendation to the Local Government under S. 75 (2) of 
the Act and the Local Government had not by notification sanc- 
tioned the levy of any tax. The defendant’s case on the other 
hand was that the District Board long prior to the Ist April, 
1930, had by resolution levied the tax within the limits of the 
“Jnion Board of Thiruvothiyur; by the notification of the Local 
Government dated the 27th July, 1931, the company’s factory 
became included within those limits, and therefore became taxa- 
ble. Secondly, the Panchayat Board contended that the suit 
was barred by limitation because it had not been brought 
within six months of the date of collection as required by S. 225 
(2) of the Local Boards Act. 

Both the lower Courts have overruled the defendant’s 
contentions and, in so far as the legality of the levy is concern- 
ed, we think there is no doubt but that both the lower Courts 
have decided rightly. It is not disputed that the site upon 
which the factory stands is not within the limits of any area 
covered by any resolution of the District Board prior to the Ist 
April, 1930. Now under S. 77 (1) (a) of the Local Boards 
Act any resolution of a District Board determining to levy any 
tax or toll under sub-S. (1) of S. 75 or under S. 76 shall 
specify the local limits of the area in which, the rate at 
which, the date from which and the period of levy, if any, 
for which, such tax or toll shall be levied. It is common 
ground that the resolution of the District Board levying 
this tax applied to the area controlled by the Union Board 
of Thiruvothiyur. The resolution of the District Board has 
not been filed in the case but it is clear that under S. 77 
(1) (a) it must have specified the local limits of that area 
andthe factory was undoubtedly outside those local limits. 
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The Panchayat Board relieson S. 102-A (1) of the Local 
Boards Act and contends that as soon as the area of the 
village controlled by the Thiruvothiyur Panchayat Board was 
extended by the Government Notification of the 27th July, 
1931, so as to include the site of the match factory, the match 
factory thereby became taxable. S. 102-A (1) is as follows: 


“Tf any area is included within a village the owner of every house in such 
area shall,— 


(a) if the date of such inclusion falls within the last two months ofa 
half year, not be liable to pay any house-tax in respect thereof for that half- 
year; and 


(b) if such date falls within the first four months of a half-year, be 
entitled to a remission of so much not exceedinga half of the house-tax 
payable in respect thereof for that half-year as is proportionate to the 
number of days in that half-year precedixg such date.” 

As to this the respondent’s contention is that this is not a 
taxing section, but a remitting section, and we think that this 
contention is clearly correct. The learned counsel for the 
appellant Board can only argue that since S. 102-A (1) pro- 
vides for remission it is necessarily implied that but for this 
section the tax would be leviable for the whole half-year in 
which any area is included within the village. But, as the 
learned District Munsif has pointed out, taxing statutes must 
be construed strictly and we can only read S. 102-A (1) as 
meaning that, if the taxis otherwise leviable, the owner of a 
house included within a village is entitled to a remission under 
that section. We cannot read it as implying that tax is levia- 
ble. We think it is clear that tax is notleviable in the absence 
ofa valid notification either by the District Board or by the 
Government and, as no such notification has ever been issued 
covering the area of the plaintiff’s factory, we agree with the 
lower Courts that the levy of the tax was illegal. 


The other question, whether the suit was barred by limita- 
tion is much more difficult. As already mentioned, the suit was 
filed on the 14th March, 1933, whereas all the amounts for the 
recovery of which the suit was filed had been collected by the 
18th December, 1931. S. 225 (1) of the Local Boards Act 
provides that no suit or other legal proceeding shall be brought 
against any Local Board, or the president or any member, 
officer, or servant thereof, or against any persons acting under 
the direction of such Board, president, member, officer or 
servant in respect of any act done or purporting to be done in 
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execution or intended execution of this Act... ... until the 
expiration of two months next after notice in writing, stating 
the cause of action, the nature of the relief sought, the amount 
of compensation, claimed. ...... has been left at the office 
of the Local Board; and sub-S. (2) of the same section ‘says 
that every such proceeding shall, unless it is a proceeding for 
the recovery of immovable property or for a declaration of 
title thereto, be commenced within six months after the:date on 
which the cause of action arose or in case of a continuing injury 
or damage, during such continuance or within six months 
after the ceasing thereof.. The Panchayat Board’s contention 
therefore is that this suit, having been filed more than a 
year after the collection of the amounts claimed, is barred 
by limitation under S. 225 (2). The lower Courts have 
found against this contention relying upon the decision of Mr. 
Justice Madhavan Nair in Lakshmanan Chetii v. Union 
Board of Devakotiak!. In that case our learned brother 
Madhavan Nair held expressly that S. 225 of the Local Boards 
Act is applicable only to suits for compensation and for 
damages, and that a suit for a declaration that the Union Board 
is not entitled to levy profession tax and for the recovery of the 
tax so collected, is not a suit for compensation and for damages 
and therefore does not require notice under the section. S. 225 
(2) refers explicitly to suits covered by S. 225 (1) and it will 
therefore follow that the special period of limitation provided 
by S. 225 (2) does not apply toa such suit as this. This decision 
was followed by Mr. Justice Sundaram Chetti in the Taluk 
Board of Devakotiah v. Chockalingam Cheitiar?. The appellant 
Board on the other hand relies upon the decision of Mr. Justice 
Krishnan Pandalai in Pothuru Swami Babu v. Union Board of 
Narasannapeta’, in which the learned Judge held that a' suit 
for refund of house-tax collected from the plaintiff by the 
Union Board, on the ground that the requisite notice prescrib- 
ed by the Act was not published and therefore the levy was 
illegal, falls within the scope of S. 225 of the Local Boards 
Act and is barred by limitation, if brought more than six 
months after the date of the cause of action. Mr. Justice 
Krishnan Pandalai dissented from the view taken by our learned 
brethren Madhavan Nair and Sundaram Chetti. 





1. (1931) 60 M.L.J. 600. ` 2. (1932) M.W.N. 1089. 
3, (1933) 65 ML.J. 725. 
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These are the only decisions that have been quoted to us 
which deal expressly with the point before us, but there are 
other decision of Benches of this Court which, in our opinion, 
render it necessary to have this question referred for decision 
by a Full Bench. In Syed Ameer Sahib v. Venkataramai, 
Muttuswami Aiyar and Wilkinson, JJ., expressed the view 
that S. 156 of the Local Boards Act of 1884 was not applicable 
to a suit in ejectment against the Local Board. Strictly 
speaking this opinion was obster, since the learned Judges 
‘decided the appeal on the ground that the Taluk Board ought to 
have been sued and not the President of it. But the learned 
Judges quoted with approval an observation by Garth, C. J., in 
Chunder Sikhur Bundopadhya v. Obhoy Churn Bagchi3,that the 
section is only applicable to suits for compensation claimed for 
wrongful acts committed under colour of the Act. This obser- 
vation was followed by Sir Arthur Collins, C.J. and Parker, J., 
in President of the Taluk Board, Sivaganga v. Narayana 
Chetti8, where the learned Judges said: 

“We do not think S. 15%, Madras Act V of 1884, applies. The cases 
contemplated in that section are suits for compensation and for damages, and 
the principle jis to allow public bodies time for tender of amends to the 
parties as to avoid litigation,” 
and the learned’ Judges then referred to Chunder Sikhur 
Bundopadhya v. Obhoy Churn Bagchi8, and other cases. They 
decided therefore that previous notice under `S. 156 was not 
necessary in a case where a suit was filed for an injunction 
against the President of a Local Board, The same principle 
was applied by Muttuswami Aiyar and Parker, JJ., in Srinivasa 
Pillai v. Ratnasabapaths Pillait, That was a case under S. 261 
of the District Municipalities Act the wording of which was for 
the present purpose the same as that of S. 156 of the Local 
Boards Act. These cases were considered by:a Full Bench of 
this Court in Govinda Pillai v. Taluk Board, Kumba- 
Rkonam’. That case was decided in, 1908 and by that time 
S. 156 of the Local Boards Act had been amended and 
expanded. The Full Bench held that notice of action was not 
necessary under S. 156 (1) of the Local Boards Act when the 
suit was for an injunction and that the six months’ limitation 





1. (1892) LL.R.16 Mad. 296. 2.” (1880) LL.R. 6 Cal. 8 (F,B.). 
3. (1892) 3 M.L.J. 13: LL.R. 16 Mad? 317. 
4. (1892) 3°'M.LJ. 124: L.L.R. 16 Mad. 474. 
5. (1908) 19 M.L.J. 333: 1 L.R. 32 Med! 371 (F.B.). 
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prescribed by S. 156 (3) did not apply to such a suit. Sir 
Arnold White, C.J., who pronounced the opinion of the Full 
Bench referred to the case of President of the Taluk Board, 
Sivaganga v. Narayana Chetisi. He pointed out that in S. 156, 
by an amendment introduced in 1890, it was provided that a 
person giving notice under S. 156 (1) of the Local Boards Act 
must state ‘the nature of the relief sought, the amount of 
compensation claimed.’ The learned Chief Justice considered 
that these words had been introduced in order to make it clear 
that the Legislature recognised and accepted the rule of law laid 
dowr in the authorities to which he had previously referred, the 
rule of law being that the cases contemplated: by S. 156 (1) 
were suits for compensation and for damages, and the principle 
to allow public bodies time ‘for téhder of amends to the parties 
as to avoid litigation.'* Madhavan’ Nair, J., in Lakshmanan 
Cheiti v. Union- Board of Devakottah8, relies strongly 
upon this Full Bench decision, but the l:arned Advocate for' the 
appellant points out that Madbavan Nair, J., does not refer in 
his judgment to S. 225 (3)-of the Local Boatds Act as it stood 
in 1920. S. 225 (3) of the Act of 1920 had apparently beer 
introduced by the amefiding ‘Act’of'1890. It states: 

-“No action such as is described in sub-S. (1) shall, unless it is an action 
for the recovery of immovable~ property or for a declaration of title there- 
to, be commenced otherwise than within six months next after the accrual of 
the cause of action.” i . ; niae 

~ Learned-counsel's contention is that the wording ofthis 
section shows that S. 225 (1) was meant by the Legislature to 
apply to all actions that might be brought against the Locat 
Board on account of any act done or purporting to be done in 
pursuance ‘or execution or intended execution of the Act. 
Otherwise it is-difficult to assign any meaning or purpose to the 
words ‘unless it.is-an action for.the recovery of ‘immovable 
property or for a declaration’ of ‘title thereto.”. There is 
considerable force in'this contention and indeed this argument 
seems to’ have commended itself to the lédrned Chief Justiċe in 
Govinda Pillat v. Taluk Board,.-Kumbakonams.. On page 
376 the: ‘learned Ghief Justice observes /as follows + 


` 2 wT he explanation of the words ‘unless itis an action for the recovery of 
immovable property, or for a -declaration-of- title thereto’ in sub-S. (3) 


s 





L CATR 13: ILR 16 Mad. 317. 
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would seem to be that when the section was amended the Legislature was 
prepared to accept the view taken by the Bombay High Court in Nagusha v. 
Municipality of Sholapur', decided in 1892, namely, that a suit in ejectment 
fell within the provisions of the corresponding enactment of the Bombay 
Act.” 


Pinhey, J., also'said that in his view these words had been 
introduced into sub-S. (3) in order to exclude such actions, 
namely, actions for the recovery of immovable property or for 
declarations of title thereto from the scope of sub-S. (3) in 
case the Madras High:Court should follow the decision in 
Nagusha v. Municipality of Sholapuri. These observations 
would indicate that the intention of the Legislature, in ‘the 
opinion of those learned Judges, was that all kinds of actions 
were meant to be included in S. 225 (1). 


Prima facie it seems to us clear that an action for ‘the 
recovery of house-tax alleged to have been illegally levied by a 
Local Board is a suit in respect óf an act done or purporting to 
be done. in execution of the Local Boards Act. We think 
there is force in the contention raised on behalf of the appellant 
that these words in S. 225 (1) must be read literally. Learned 
Counsel has pointed out that their Lordships of the Privy 
Council have on several occasions laid it down that statutes 
passed by the legislatures of this country must be read according: 
to the plain meaning of their words. With all respect to our 
learned brother, Madhavan Nair, we think that the observations 
of their Lordships of the Privy Council in Bhagchand 
Dagadusa'v. Secretary of State for India’, have a considerable 
bearing on this case. The same argument re: eives added force 
from the observations of their Lordships of the Privy Council 
in the case of Commissioners for the Port of Calcutta v; 
Corporation of Calcuttas, their Lordships point out tbe “pivotal 
importance” of the words “purporting or professing to act in 
pursuance of the statute.” Their Lordships observe that: j 

“Eyen work which is not done in pursuance of the statute may neverthe- 


less be accorded its protection if the work PARNER or purports to be done 
in pursuance of the statute.” 


It is difficult, we think, to hold that the Panchayat Board 
in levying these taxes on the respondent was not purporting to. 


act in execution of the Local Boards Act.: 7 
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We think it is therefore desirable that the view expressed 
by the several Benches of this Court to the effect that S. 225 
(formerly 156) of the Local Boards Act covers only suits for 
compensation and for damages should be reconsidered. We 
therefore decide to refer to a Full Bench the question whether 
suits against a Local Board for refund of house-tax alleged to 
have been illegally collected come within S. 225 (1) and (2) of 
the Local Boards Act. 

In pursuance of the above Order of Reference, the Court 
(The Chief Justice, Wadsworth and Krishnaswami Aiyangar, 
JJ.) expressed the following 


Opinion.*® The Chief Justice—In 1931 the village of 
Ernavur was added to the jurisdiction of the Panchayat Board 
of Thiruvothiyur. The respondent company has a match factory 
in Ernavur and when the village came -vithin the jurisdiction of 
the Panchayat Board the factory buildings were assessed to 
house-tax the amount of the tax collected being Rs. 2,588-8-3. 
The respondent company challenged the validity of the action 
of the Panchayat Board and filed a suit in the Court of the 
District Munsif of Poonamallee to recover what it had been 
compelled to pay. The District Munsif held that the tax had 
been illegally levied and rejected the contention of the Panchayat 
Board that the suit did not lie because it had not been filed 
within the period allowed by S. 225 of the Madras Local Boards 
Act, 1920, as amended by Act XI of 1930. The District Munsif 
considered that the period of limitation imposed by that section 
only applied to suits for compensation or damages. The Sub- 
ordinate Judge of Chjngleput upheld the decision of the 
District Munsif on both points on appeal The Panchayat 
Board then filed a second appeal to this Court. The appeal 
was heard by Burn and Lakshmana Rao, JJ., who agreed that 
the levy was illegal, but referred to a Full Bench the question 
whether S. 225 of the Madras Local Boards Act, 1920, is con- 
fined to suits for compensation or damages. This -Bench has 
been constituted to decide the question. 

A long series of decisions, with one exception, support the 
decisions of the lower Courts on the question of the applicabi- 
lity of S. 225. I shall refer to certain of these decisions pre- 
sently, but before doing so it is necessary to šet out the history 
ne NUNN 

` # 15th December, 1938. 
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of the section and that of the correspondirg section in the 
Madras District Municipalities Act, 1920. Most of the deci- 
sions bave been under earlier Acts. The first Act relating to 
Local Boards wasthe Madras Local Boards Act, 1884, in which 
S. 156 was the corresponding section to S. 225 of the present 
Act. S. 156 of the Act of 1884 read as follows -— 


“No action shall be brought against any Local Board, or any of their 
officers, or any perron acting under their direction, for anything done or 
purporting to be done under this Act until the expiration of one month next 
after notice in writing shall have been delivered or left at the office of the 
Local Board, or at any place of abode of such person, explicitly stating the 
cause of action, and the name and place of abode of the intended plaintiff 
and unless such notice be proved, the Court sball find for the defendant, and 
every such action shall be commenced within six months next after the 
accrual of the cause of action, and not afterwards; and if avy person to whom 
any such notice of action is given shall, before action brought, tender sufi- 
cient amends to the plaintiff, such plaintiff sball not recover more than the 
amount so tendered, and shall pay all costs incurred by the defendant after 
such tender.” 


The Act of 1884 was amended by Act Vl of 1900 and 
S. 156 was amended to read as follows :— 


“(1) No action shall be brought against any Local Board or Panchayat 
or against any member or servant of such board or panchayat or against any 
person acting under the directions of such local board or panchayat or of a 
member or servant of such board or pancbayat, on account of any act done, 
or purporting to be done, in pursuance or execution or intended execution of 
this Act, or in respect of any alleged neglect or default in the execution of 
this Act ontil the eapiration of one month next after notice in writing shall 
have been delivered or left ether at the office of the Local Board or 
Panchayat or at the lace of abode of such member or servant or of such 
person, explicitly stating the cause of action, the nature of the relief sought, 
the amount of compensation claimed and the name and place of abode of the 
intended plainuff; and unless such notice be proved to have been so delivered 
or left, the Court shall find for the defendant. 


(2) If the Local Board or Panchayat member or servant or other person 
to whom notice is given as provided in sub-S. (1) shall, before action is 
commenced, tender sufficient amends to the plaintiff, such plaintiff shall not 
recover more than the amount so tendered. The plaintiff shall also pay all 
costs incurred by the defendant after such tender. 

(3) No action such as is described in sub-S. (1) shall, unless it is an 
action for the recovery of immovable property or for a declaration of title 
thereto, be commenced otherwise than within six months nextafter the 
accrual of the cause of action. 

(4) No action shall be brought against the President of a Local Board 
or Chairman of a Panchayat on account of any act done in pursuance or exe- 
cution or intended execution of this Act, or in respect of any alleged default 
on his part in the execution of this Act, if such act was done or if such de- 
fault was made in good faith; but any such action shall, so far as it is main- 
tainable in a Court, be brought against the Local Board except when brought 
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by the Local Board or the Secretary of State for India in Council under 
S. 157 on account of anything done by the President or Chairman himself.” 


The next Act was the Madras Local Boards Act, 1920, in 
which S. 156 of the former Act became,S. 225. The new 
section followed the lines of S. 156 of the Act of, 1900, except 
that the period of notice was extended from one to two months. 
There was another amending Act in 1930, but so far as the 
present question is concerned it made no substantial alteration 
to the section as it stood in the Act of 1920. In all the Acts 
since the Act of 1884 the section required the statutory notice to 
state the amount of compensation claimed. 

ln the Madras District Municipalities Act, 1884, the cor- 
responding section to S. 156 of the Madras Local Boards Act 
of that year was S. 261 and the wording was identical. The 
Madras District Municipalities Act of 1884 was amended by the 
Madras District Municipalities Amendment Act, 1897 and S. 261 
was one of the sections amended. The amendment was to the 
same effect as the amendment made in the Madras Local Boards 
Act, 1884, by the amending Act of 1900. In 1920 District 
Municipalities became governed by the Madras District Munici- 
palities Act of that year and S. 350 which replaced S. 261 
expressly limited the necessity of notice and the period of limita- 
tion to suits for damages or compensation and this is how the 
Madras District Municipalities Act now stands. 


The earliest decisions of this Court relating to the question 
under discussion were given in 1893. There were three decisions 
in that year,, two with reference to the Madras Local Boards 
Act, 1884, and one with regard tothe Madras District Munici- 
palities Act of that year. InSyed Ameer Sahib v. Venkataramal, 
Muttuswami Aiyar and Wilkinson, JJ., gave it as their opinion 
that S. 156 of the Act only related to suits for compensation 
for wrongful acts committed under. colour of the Act, and in 
the President of the Taluk Board, Sivaganga' v. Narayana 
Chetii, Collins, C.J. and Parker, J., expressly held that the cases 
contemplated by the section were suits for compensation or dama- 
ges, the principle being to allow public bodies time for tender 
of amends to the parties so as to avoid litigation. In Srinivasa 
Pillai v. Ratnasabapathi Pila, Muttuswami Aiyar and Parker, 





“4. (1892) LL.R. 16 Mad. 296. 
2. (1892) 3 ML.J. 13: ILL.R, 16 Mad. 317. 
3. (1892) 3 M.L.J. 124: LL.R. 16 Mad. 474, 
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JJ., held that a suit to recover a forfeited deposit of a contractor 
was outside the scope of the section, and concurred in the 
opinion that the section applied only to suits for compensation 
or damages. 

Under the Madras Local Boards Act of 1900 there was 
one decision—Govinda Pillai v. Taluk Board, Kumbakonam1— 
and under the District Municipalities Act as amended in 
1897 iwo decisions—Mahamahopadhyaya Rangachariar v. 
Municipal Council, Kumbakonam3 and the Municipal Counci 
of Kumbakonam v. Veeraperumal Padayachi. The judgments 
in these cases followed the earlier decisions. It is necessary to 
refer only to the first of these cases which was decided by a 
Full Bench consisting of White, C. J., Sankaran Nair and 
Pinhey, JJ. White, C. J., observed that the explanation of the 
words “unless it is an action for the recovery of immovable 
property or for a declaration of title thereto” in sub-S. (3) of 
the Act of 1897 would seem to be that when the section was 
amended the Legislature was prepared to accept the view taken 
by the Bombay High Court in Nagusha v. Municipality of 
Sholapur4 to the effect that a spit.in ejectment fell within the 
provisions of the corresponding enactment of the Bombay Act. 
The judgment went on to point out that the decision in the last 
mentioned case was overruled by a Full Bench of the Bombay 
High Court in Manohar Ganesh Tambekar v. Dakor Munici- 
palityS and this Court in Syed Ali Saheb v. Chairman of the 
Salem Munticipality® took the same view. ‘In my opinion the 
explanation forthe insertion of the words “unless it is an action 
for the recovery of immovable property or for a declaration of 
title thereto” is that the Legislatire had in mind the decision 
in President of the Taluk Board, Sivagangav. Narayana Chetti, 
where it was said that the princtple embodied in the section 
could not apply when the object of the stit was to obtain a 
declaration of title to immovable ‘property and for an mjunc- 
tion to restrain interference with immovable property. It was 
not realised that the wording might be made the basis of an 
argument that the statutory ‘notice was necessary for all suits 
other than those relating to immoyable property. 

1, (1908) 19 M.L.J. 333: I L.R. 32 Mad. 371 (F.B.). 
2. (1906) 16 M.L.J.-582; I.L.R. 29 Mad 539, 
3, (1914) 28 M.L.J. 147. 4. (1892) I.L,R. 18 Bom. 19. 


5. (1896) LL.R. 22 Bom, 289 (FB). + 6. (1893) 3 M.L.J. 223. 
7. (1892) 3 M.L.J. 13: LL.R. 16 Mad 317. - 


F.B. 
Panchayat 
Boa 
Thiru- 
vothiyur 
v. 
Westem 
` India 
Matches 
Company. 
Leach, CJ. 
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In Municipal Counc, Dindigul v. Bombay Company, 
Limited, Madrasi, Coutts-Trotter, C. J. and Madhavan Nair, 
J., gave a decision which is directly in point-here. This 
was a suit filed against the Municipal Council of Dindigul for 
the recovery of a sum wrongfully collected by the Municipality 
as tax. It was held that such an action was essentially an 
action for “money had and received” and the bar of limitation 
prescribed by S. 350, cl. (2) of the Madras District Munici- 
palities Act of 1920 would not apply. There are three decisions 
relating to suits for recovery of profession tax said to have been 
wrongfully levied : KrishnaJute and Cotton Mils Company, 
Lid, Elore v. Municipal Council, Visienagaram’, 
Lakshmanan Chetti v. Union Board of Devakottah’ and the 
Taluk Board of Devakottah v. V. S. R. M. Chockalingam. 
Chettiar4. In all these cases it was held that the suit was 
outside the section. In Lakshmanan Chetti v. Union Board 
of Devakotiah8, Madhavan Nair, J., after a careful review of 
the authorities accepted the opinion already prevailing and held 
that S. 225 of the Madras Local Boards Act, 1920, was. 
applicable only to suits for compensation or damages. 


The only judgment which runs counter to these decisions 
is that of Krishnan Pandalai, J., in Pothuru Swamy Babu v. 
Union Board, Narasannapetat, where it was held that a 
suit for refund of house-tax collected on the ground that the 
levy was illegal fell within the scope of S. 225 of the Local 
Boards Act as it now stands. The learned Judge considered 
that observations in the judgment in Govinda Pilla v, 
Taluk Board, Kumbakonamé, left him free to decide the question 
untrammelled by authority and he formed the opinion that to 
exclude a suit of this nature from the section would be to 
defeat the object for which it was framed. I do not consider 
that the judgment in Govinda Pillai v. Taluk Board, 
Kumbakoname, left it open to the learned Judge to disregard 
the other decisions of the Court and I am unable to accept his. 
decision as embodying a correct statement of the law. 





1. (1928) 56 M.L.J. 525: LL.R. 52 Mad. 207. 
2. (1925) 49 M.L.J. 542. 
3. (1931) 60 M.L.J. 600. 4. (1932) MLW.N, 1089. 
5. (1933) 65 M.L.J. 725. 
6. (1908) 19 M.L.J. 333: LL.R. 32 Mad. 371 (F.B.). 
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It is not necessary to examine the decisions given by other 
Courts. Reference to the principal decisions elsewhere is to 
be found in the judgmentof Madhavan Nair, J., in Lakshmanan 
Chetti v. Union Board of Devakottahıi and all that need be 
said here is that they do not throw doubt on the decisions of 
this Court. 


Where the Courts have consistently interpreted the law in 
a particular way for many years it is for the Legislature and 
not for the Court to effect a change, if a change is desirable. As 
I have indicated S. 225 of the Madras Local Boards Act stands 
substantially as it was in 1900. Since 1900 there have been two 
amending Acts and numerous decisions of this Court interpret- 
ing the section in the same way; in fact an unbroken line but 
for the decision of Pandalai, J. In Barras v. Aberdeen Steam 
Trawling and Fishing Co., Lid.2, Viscount Buckmaster said: 


“Tt has long been a well-established principle to be applied in the 
consideration of Acts of Parliament that where a word of doubtful meaning 
has received a clear judicial interpretation, the subsequent statute which 
incorporates the same word or the same phrase in a similar context, must be 
construed so that the word or phrase is interpreted according to the meaning 
that has previously been assigned to it?” 

Viscount Buckmaster went on to quote the words of James, 
L.J., in Ex parte Campbells, where he observed: 

“Where once certain words in an Act of Parliament have received a 
judicial construction in one of the superior Courts, and the Legislature has 
repeated them without alteration in a subsequent statute, I conceive that the 
Legislature must be taken to have used them according to the meaning 
which a Court of competent jurisdiction has given to them.” 


The last amendment having been made before the decision 
of Krishnan Pandalai, J., and this Court having repeatedly inter- 
preted the section as applying only to suits for compensation 
or damages it must be taken that the Legislature intended it to 
be interpreted in this way. Moreover in the last amendment 
of the Madras District Municipalities Act the corresponding 
section was expressly limited to suits for compensation or 
damages. The Legislature could not have intended Local 
Boards to be in a different position to District Municipalities in 
this respect. If S. 225 of the Local Boards Act had been placed 
on the statute book for the first time in 1930 it might be open 
to the Court to come to another conclusion, but in the circum- 
stances it can only be held that S. 225 of the Madras Local 


1, (1931) 60 M.L.J. 600. 
2. (1933) A.C. 402. 3. (1870) 5 Ch. 703. 
76 
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Boards Act is limited to suits for compensation or damages, and 
the question referred is answered in this sense. 

The costs of the reference will be made costs in the appeal. 

Wadsworih, J—I agree. , 

Krishnaswami dliyangar, J.—I agree. 

This second appeal coming on for final hearing this 10th 
day of January, 1939, after the expression of the opinion of the 
Full Bench, the Court (Burn and Lakshmana Rao, dd: ) 
delivered the following ` 

jJupGMENT.—The Full Bench having decided that the suit 
was not barred by limitation, this appeal must be and is hereby 
dismissed with costs. 

K.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JusTICE VENKATASUBBA RAO AND MR. 
JUSTICE ABDUR RAHMAN, 

Maharajah Rajasri Raja Saheb 
Meharbhan Dostan Raja Sri 
Rao Swethachalapathi Rama- 
krishna Rangarao Bahadur 
Varu, the Rajah of Bobbili 
Samasthanam, Bobbili .. Appellant*® (1st Defendant) 
v. 
Bommireddipalli Venkata Surya- 
narayana (deceased) and 
others .. Respondents (Plaintiffs and 
Defendants 2 to 10 and Nil). 

Evidence Act (I of 1872), S. 13 (b)—"Assertion’—Meaning—V erbal 
Statement not accompanied by act—Previous EAER right asserted 
—Admissibikty în evidence. 

The word “assertion” in S. 13 (b) of the Evidence Act includes both a 
statement agd enforcement by act. The evidence tendered under that section 
need not necessarily be evidence of acts done but a verbal statement not 
amounting to, and not accompanied by, any act would also be admissible if it 
amounted to a ‘claim’ Thus judgments in previous cases wherein a similar 
right was asserted, though not admissible as such, may be referred to as 
instances in which the right was claimed. 

Woodroffeand Ameer Ali’s Law of Evidence, 9th Ed., p. 178, relied on. 

Appeal against the decree of the District Court of basics 
patam in O. S. No. 1 of 1929. 

V. Govindarajachart and N. Vasudeva Rao for Appellant. 








* Appeal No.110 of 1933. Sem 7th April, 1938. 
t 
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The Government Pleader (B. Sitarama Rao) and Ch. 
Raghava Rao for Respondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—We do not propose to call upon 
the respondents. The nature of the right which the first defen- 
dant possesses, is fully set out in Secretary of State for India v. 
Maharajah of Bobbilit. The question here is, whether the plain- 
tiff has acquired as against the first defendant, the right of 
easement which he claims. The learned District Judge has 
fully considered the question and as we agree with his conclu- 
sion, it is unnecessary to deal with the matter in great detail. 
Mr. Govindarajachari for the appellant (the first defendant) has 
endeavoured to show that the District Judge was influenced by 
certain judgments in some previous cases, which are in law 
inadmissible. True, the District Judge has referred to and 
discussed those judgments in some detail but takes care to ob- 
serve that in arriving at the finding, he considered the evidence 
irrespective of them. S. 167 of the Evidence Act provides that 
the improper admission of evidence shall not be ground of itself 
for a reversal of the decision in any case, if it appears to the 
appellate Court that independently of the inadmissible evidence, 
there was sufficient evidence to justify the decision of the Court 
below. The judgments referred to may not be admissible as 
such, but evidence of the alleged right is afforded under S.‘13 
(b) by instances in which the right was claimed by the plain- 
tiff's father or its exercise was asserted by him. The word 
“assertion” occurring in this clause includes both a statement 
and enforcement by act. The evidence tendered under this 
section need not necessarily be evidence of acts done, but a 
verbal statement not amounting to, and not accompanied by, 
any act would also be admissible, if it amounted toa “claim” 
(see Woodroffe and Ameer Alfs Law of Evidence, 9th Ed., 
page 178). Then we have Ex. J, a letter written by the 
Village Munsif of Narayanapuram. In view of the circum- 
stance which was the occasion for the letter, it is possible to 
argue that it is admissible under the second clause of S. 32 as 
containing the deceased’s statement made “in the course of 
business.” But it is unnecessary to consider this question as in 
any event, as has been conceded, it is relevant under the third 
clause, as a statement against the pecuniary or proprietary 


1. (1919) 37 M.L.J. 724: L.R. 46 LA, 302 : LL.R. 43 Mad, 529 (P.C). 
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interest of the person who made it. As to its genuineness, there 
is more than sufficient proof, as it has been spoken to not only 
by the witnesses for the plaintiff but also for the defence. Great 
weight attaches also to Ex. A written by the Channel Superin- 
tendent, who has been examined as P.W.1. It is of much cor- 
roborative value and materially supports the plaintiff’s claim. 
There are several other documents which bear upon the case, to 
which we think it unnecessary to refer. We are prepared to 
concur in the lower Court’s estimate of the evidence and to 
uphold its finding. The appeal accordingly failsand is dismiss- 
ed with costs. 

As to the memorandum of objections, it is not pressed 
except in regard to one minor matter. In the portion of the 
decree (see p. 19 of the pleadings paper) pertaining to the in- 
junction that has been granted, the word “inhabitants”, it is 
suggested, may be left out, and to this no objection is taken. 
That part of the decree may follow the wording of paragraph 6 
(b) of the plaint. This is the only order that is necessary. 

The respondents will pay the appellant’s costs of the memo- 
randum of objections. 

. The case having been posted to be spoken to this day the 
Court made the following Order (posted for being spoken 
to) — 

The 11th respondent, the Secretary of State, will bear his 
own costs of the appeal. 

B. V. V. —— Appeal and Memo. of 

objections dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE WADSWORTH. 
Mavila Kuniyedath Koran  alhas 
Kunhamboo Nambiar .. Appellant* (Plaintif) 
v. 
Mavila Kuniyedath Govindan 
Nambiar (deceased) andothers .. Respondents (Defen- 
dants 4 to 6, 2, 3 and 
7 to 11 and Nil). 

Malabar family—Sisters acquiring properties with funds promded by 
brother—Nature of the interest they have—Evidence to establish nature of 
interest, 


Three sisters in a Malabar Marumakkathayam. family acquired properties 
in their names with funds provided by their brother. Two of the sisters died 
PID NR ESET Ace OD a TE cE ap ES ne 


* S.A. No. 197 of 1944. 30th January, 1939. 
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and the surviving sister and brother executed a gift deed in favour of the 
grandchildren of the surviving sister. The plaintiff, son of one of the deceas- 
ed sisters, claimed the gifted properties. Both the lower Courts held that the 
funds having been provided by the brother, the interest created was in favour 
of the surviving sister by the deeds. 


Held, that to say a tenancy-in-common could have been created by 
taking the documents of title for the various items separately inthe names 
of one or the other of the three sisters would be a logical incongruity. To 
say that when a gift was putin the names of three sisters jointly there was a 
presumption that they took as joint tenants with rights of survivorship was 
to apply to Indian conditions an English rale of conveyancing which has been 
frequently held to be inapplicable. The inference therefore that there was 
no tenancy-in-common from the fact that the three sisters were made joint 
holders of property in the documents of title was wrong. At any rate the 
evidence should be sufficient to establish a joint tenancy with rights of 
survivorship, 


Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in A.S. No. 320 of 1931 preferred against 
the decree of the Court of the District Munsif of Cannanore in 
O.S. No. 610 of 1929. 

P. Govinda Menon for Appellant. 

K. Kuttikrishna Menon for Respondents. 

The Court delivered the following 

JUDGMENT.—The appeal raises the question of the nature 
of the interest conferred upon three sisters in a Malabar 
Marumakkathayam family by reason of the acquisition of pro- 
perties in their name with funds which have been held to have 
been supplied by their brother Chandu. 


The appellant is the plaintiff who is the son of one of the 
sisters who died in 1903. Another sister died childless in the 
same year. In 1918, the brother Chandu and the surviving 
sister executed a gift deed in favour of the grandchildren of 
the surviving sister now represented by defendants 4, 5 and 6. 
Both the Courts held that the funds by which these properties 
were acquired were the funds of the brother Chandu and that 
he intended to create a beneficial interest in favour of his sisters. 
The trial Court held that the three sisters took the property as 
tenants-in-common and that therefore the plaintiff was entitled 
to claim one-third share as heir of hismother. The learned Sub- 
ordinate Judge evolved a theory which was quite inconsistent 
either with the plaintiff’s theory that the sisters were tenants-in- 
common or the defendants’ theory that the sisters were benami- 
dars. He observes that the fact that the documents of title 
were taken in the joint names of the three sisters discloses that 
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Charidu’s intention was that these sisters should hold together 
either as joint tenants or as members of a tavashi with the 
incident of impartibility. «Any thing like a tenancy-in-common 
was far from the contemplation of Chandu.” The learned 
Subordinate Judge observes: 


“ If there had been any such intention, it would have been very easy to’ 
give effect to it by allowing | the acquisitions to stand separately in the name 
of each of the three sisters.” 


These observations seem to me to involve.an error of law 
and an error of logic. To say that a tenancy-mn-common could 
have been created by taking the documents of title for the 
various items separately in the names of one or other of the 
three sisters seems to me to be a logical incongruity. To say 
that when a gift is put in‘ the names of three sisters jointly, 
there is a presumption that they take as joint tenants with rights 
of survivorship is to apply to Indian conditions an English rule 
of conveyancing which has frequently been held to be inappli- 
cable in India. It is unnecessary for me to enumerate the 
cases which have been cited before me on that subject. The 
law is clearly summarised in Mayne’s Hindu Law (latest 
edition), page 903, where it is said that the principle of joint 
tenancy is unknown to Hindu Law except in the case of joint 
property of an undivided Hindu family and that the prima 
facie inference that a gift to undivided brothers makes them. 
take as tenants-in-common can be displaced by express words or 
other sufficient indication making the estate granted a joint 
estate with rights of survivorship. But the learned Subordinate 
Judge after these observations does not proceed to infer that 
the transactions under consideration created a joint tenancy in 
favour of the three sisters only.’ What he does is to take into 
consideration subsequent dealings with another property acquir- 
ed in the names of the three sisters contemporaneously with the 
acquisition of the suit properties and he comes to the con clusiom 
that, because the’ brother and surviving sister dealt with this 
item of property on the assumption that no one besides them- 
selves had any interestiafter the death of the two deceased 
sisters, the original intention when all these properties were 
acquired was to create a joint tenancy with rights of survivor- 
ship in favour not only of the three sisters but also of the 
brother with whose funds the properties were acquired. This 
conclusion seems to.me to involve an inference that the three 
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sisters held the properties as to three-fourths of their value 
beneficially and as to one-fourth of their value as benamidars 
for their brother. 

There arecases'in which it has been held that a document may 
convey a beneficial title as to one item, while being a benami trans- 
fer asto another item included in the genuine deed in order to 
defeat creditors. But I amnot awareof any decided casein which 
it has been held that persons in whose favour a single property 
has been transferred can take a beneficial interest in that pro- 
perty while at the same time constituting themselves benamidars 
in an undivided and unspecified share in favour of the person 
who provides.the funds. It seems to me that the evidence in. 
this case.is not sufficient to establish a joint tenancy with rights 
of survivorship at all. Such a tenure is certainly a very unusual 
tenure to create by means of a gift to persons of the community 
to which thé parties belong and it would, to my mind, require 
very clear and positive evidence of intention on the part of the 
donor to justify any such inference. But the learned Subordi- 
nate Judge has inferred a still more unusual tenure, that is to 
say, a joint tenancy with rights of survivorship between the 
three nominal owners anda fourth person to whom the deed 
passes’ no titlé. I find it difficult to imagine any legal process 
by which such a result could be reached. The inference is 
based upon Ex. XXII and ihe connected document, which could 
equally ‘well be explained by the theory that all the three sisters 
were benamidars for their brother. I do not want to be under- 
stood to express any opinion on the question whether these 
properties were held by the sisters beneficially or as benamidars 
for their brother. But I do find that the learned Subordinate 
Judge was wrong in inferring that there was no tenancy-in- 
common from the fact that the three sisters were made joint 
holders of: the property in the documents of title and that he 
has come to a conclusion regarding the title to these properties 
which is:not only foreign to the pleadings, but is incompatible 
with the form of the deeds. 

‘In this view, I allow the appeal and remand it to the 
District Judge, North Malabar.for fresh disposal in the light of 
this ears Costs will abide by the result. 


- KC. ‘ a Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE STODART. 
Govindasami Chetti .. Petitioner® (Petitioner). 
Civil Procedure Code (V of 1908), O. 21, r. 90—Right to apply—Sale in 


execution of decree—Credtior attaching property subscquently—A pplication 
to set aside sale—Maintainabihty. 


A mere creditor‘has not got the right to apply under O. 21, r. 9, Civil 
Procedure Code. And the fact that the creditor making the application has 
attached the property after the sale and pending confirmation does not give 
him any higher right. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Cuddalore dated 7th February, 1938, and made in C.M.A. 
No. 5 of 1937 (C.M.A. No. 47 of 1937, District Court, South 
Arcot), preferred against the order of the Court of the District 
Munsif of Cuddalore dated 19th August, 1937, and made in 
M.P.R. No. 2235 of 1935 in O.S. No. 212 of 1935, District 
Munsif’s Court, Villupuram. 

S. Panchapagesa Sastri and K.R. Krishnaswami Atyar for 
Petitioner. 

The Court delivered the following 

JupGMENT.—Property was sold in Court auction in execu- 
tion of a decree. While this sale was pending confirmation this 
petitioner who also had a decree attached the same property. 
Then he put in this petition to set aside the sale under O. 21, 
r. 90 on the ground that there was irregularity in publishing or 
conducting it. The Courts below have held that the petitioner 
did not come within that rule as he was not a person whose 
interests were affected by the sale. This petition is to revise 
that finding. pi f 

The petitioner is s not entitled to rateable distribution under 
S. 73 of the Code. His grievance is that the sale but for the 
irregularity would have fetched more in which case he could 
have gone against the surplus funds in Court after the 
executing decree-holder had been paid. 

But the question remains, was the petitioner a person whose 
interests were affected by the sale? 

Every creditor whether he has a decree or not is interested 
in seeing that at any sale of his debtor’s propertyito another as 
much as possible is realised. The more the debtor receives for 





* C.R.P. No. 604 of 1938. 19th January, 1939. 
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his property the better he-will be ablé to: pay his ‘debts. ` The 
questions for determination seem to be, ' 
(a) Is this sufficient to give a creditor the cee to i 
under O. 21, r. 90? 
(b) Does- the fact that the Ca making the applica- 
tion has attached the property after the sale. and Pere con- 
firmation give him any higher right? 


Answering the first question 1 do not think a mere creditor 
can come in with an application under O. 21, r. 90. I have 
never seen that proposition enunciated nor has such a case ever 
come before me. 


The answer to the second question is more difficult. Does 
the fact that the creditor has attached the property after the 
sale and before it is confirmed occupy any better position? Are 
his interests affected by the sale so as to enable him to apply 
under O. 21, r. 90? His interests in one sense are affected by 
the sale, namely, in the sense that if it is confirmed the attach- 
ment of the property made at his instance disappears; but he 
cannot complain of that, for his attachment from the beginning 
was a conditional attachment. When he attached the property 
he knew: that his attachment would disappear if the sale was in 
the ordinary course confirmed and would enure only if the sale 
for some reason was set aside. 


Can the petitioner then say: 


“I can apply to have the sale set aside under O. 21, r.90 because if I 
succeed my attachment will continue in full force and effect and I can havea 
ew sale at my own instance which will bring in more money.” 

In other words can it be said that the interests of a person 
in petitioner’s position are affected by the sale when the only 
possible way in which they are affected is not by. the sale itself 
but by the success or failure of his petition. It seems to me 
that the criterion in such cases is whether the person damnified 
is damnified by the actual sale at the time of the sale and that 
nothing that the said person himself does after the sale can give 
him a higher right than he bad at the time of the sale. At the 
time of the sale this petitioner had no locus standi to apply to 
have the sale set aside. I do not think the petitioner by 
attaching the property after the Court sale acquires any higher 
right than any oth<r creditor. There is no direct authority for 
the petitioner’s s contention that -a creditor effecting such an 

77 
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attachment is a person whose interests are affected by the sale 
so as to entitle him to come in with a petition under O. 21, 
r. 90. The petition is dismissed. 
B.V.V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—StR ALFRED Henry Lionet Leacu, Chief 
Justice AND MR. JUSTICE SOMAYYA. 





C. R. Balanagayya Chetti .. Petitioner* in all 
v. 
Chetti Varadarajulu Chetti and others .. Respondents. 


Cwil Procedue Code (V of 1908), O. 45, r. 4—Scope—Two different suitr 
tried together —A common question existing in them—Permission for consoli- 
daiing the suits—If can be granted. 

Two different suits which bad among others one question in commopr 
were tried together in the trial Court; but tbere were separate judgments. 
The appeals against them were heard together and dealt with in one judg- 
ment. An application was filed for consolidating the two appeals. The suits, 
if consolidated, would comply with the condition regarding the value. 


Heid, that the fact that there isa common question does not entitle the 
petitioner to an order for consolidation when there are other questions which 
are not common and the application does notcome under O. 45, r. 4. Under 
O. 45, r. 4 the Court has gota discretion and is not bound to grant an order 
for consolidation. 


Petitions praying that the High Court will be pleased to 
grant leave to the petitioner herein to appeal to His Majesty in 
Council against the decrees of the High Court dated 20th 
October, 1938 and passed in Appeals Nos. 288 and 275 of 1934 
preferred against the decrees of the Court of the Subordinate 
Judge of Salem in O. S. Nos. 57 and 56 of 1933 respectively 
(O. S. No. 61 of 1929 and O. S. No. 25 of 1928 on the file of 
the District Court of Salem), etc. 

T. R. Venkatarama Sastri and B. V. Viswanatha Atyar 
for Petitioner. 

A. Srirangachariar for Respondents. 

The Court made the following 


Orper. The Chief Justice. —We have before ustwo applica- 
tions for certificates permitting appeals to His Majesty in Council 
and for an order consolidating the two appeals. The appeals 
were heard together and dealt with in one judgment. In the 
trial Court the suits were tried together, but there were sepa- 
rate judgments. The first suit was O.S. No. 56 of 1933 of the 








* CM. Ps. Nos. 5512, 5513 and 5514 of 1938. ' 8th February, 1939. 
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Court of the Subordinate Judge, Salem, and was filed by the 
second respondent for the dissolution of a partnership witb the 
petitioner and the taking of the partnership accounts. He 
valued his relief at Rs. 6,000. The petitioner denied that the 
partnership ever existed. The second suit was O. S. No. 57 of 
1933 of the Court of the Subordinate Judge, Salem, and was 
filed by the petitioner against both respondents. The first res- 
pondent is the father of the second respondent. In this suit the 
petitioner alleged that he had paid to the respondents various 
sums of money with the direction that they should be paid to 
one Raja Hanumappa Chetti in discharge of his indebtedness to 
him. The petitioner said that the monies had not been paid 
over to his creditor according to his direction and that he had 
been compelled to pay twice over. On this footing the 
petitioner asked for a decree for Rs. 6,436-5-0 against the first 
respondent and a decree for Rs. 802-8-0 against the second 
respondent. The suits were entirely different, but there was a 
common question, namely, whether there had been a settlement 
of matters-in dispute between the petitioner and the respondent. 
It was said that the disputes had been settled by a third party 
and that the terms of the settlement had been embodied in a 
letter marked as Ex. C. The Subordinate Judge held thai there 
had been no settlement and dismissed the second respondent’s 
suit, but in the petitioner’s suit he found for the petitioner and 
granted him a decree for Rs. 7,9244-4. The second respon- 
dent appealed to this Court in Appeal No. 275 of 1934 against 
the dismissal of his suit and both the respondents appealed in 
Appeal No. 288 of 1934 against the decree granted to the 
petitioner. 


The judgment of this Court recognised that all the ques- 
tions were not common to the two suits but allowed both the 
appeals on the ground that a settlement had in fact been arrived 
at. The petitioner contends that in these circumstances he is 
entitled to certificates permitting appeals to His Majesty in 
Council and an order consolidating the two appeals. O. 45, 
r. 4 of the Code of Civil Procedure states that for the purposes 
of pecuniary valuation, suits involving substantially the same 
questions for determination and decided.by the same judgment 
may be consolidated; but suits decided by separate judgments 
shall not be consolidated, notwithstanding that they involve 
substantially the same questions for determination. Totalling 
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the values placed on the respective claims the suits, if consoli- 
dated, would comply with the condition with regard to value, 
but this does not mean that the petitioner is entitled to certifi- 
cates permitting him to appeal to the Privy Council. O. 45, 
r. 4 requires that the questions for determination in both 
suits shall substantially be the same. Now there is one common 
question, namely, the question with regard to the settlement, but 
there are other questions which are not common and if the 
question with regard to the settlement is answered in the way 
that it was answered by the Subordinate Judge it would involve 
the decision of the questions which are not common. The fact 
that there isa common question does not entitle a petitioner to 
an order for consolidation when there are other questions which 
are not common. The basis of an order for consolidation must 
be that the two suits involve substantially the same questions. 
This is not the position here. Moreover, the rule says that 
suits ‘may’ be consolidated. It does not say that they shall 
be consolidated. Therefore the Court is not bound to grant 
an order. for consolidation. But apart from the question of 
discretion the present cases do not come within the rule, and 
this decides the matter. 

The applications will be dismissed with costs in the first 
application (No. 5512 of 1938). 

Memorandum of costs will follow. 

K. C. Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSHMANA Rao. 


Maliyakkal Imbichi’s son Mannan .. Appellani* (Petitioner) 
v. 
Chevakaran Keloth Puthiya Malikka- 
yammal Mariyumma and others .. Respondents (Respon- 
dents 2,5, 6 and 4). 
Malabar Tenancy Act (XIV of 1930), Ss.3 (0) and 20 (5)—Subsequent 
kanamdars—No attornment, to them by previous kushthanamdar — If 


kanamdars acquire the status of landlords—Benefit of S.20(5)\—If can be 
claimed. 


Where a jenmi granted a kanam subsequent to a kushikanam and the 
kuzhikanamdar did not attorn to the kanamdars, 
Held, that the kanamdars were not landlords of the kuzbikanamdar 
within the meaning of S.3 (0) of the Malabar Tenancy Actand could not 
claim the benefit of S. 20 (5) of the Act. , 








® S.A. No. 24 of 1937. - sha 12th April, 1938. 
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Appeal against the decree of-the District Court of North 
Malabar in Appeal Suit No. 127 of 1936 preferred against the 
order of the Court of the Additional District Munsiff of 
Tellicherry in O. P. No. 24 of 1935 in O. S. No. 121 of 1935. 


Facts.—The appellant is a kuzhikanam tenant under the tar- 
wad of the fourth respondent (legal representative of a jenmi). 
After the expiry of the lease term, the jenmi granted a melkanam 
to the first respondent and another whose legal representatives are 
respondents 2 and 3 in the High Court, with power to collect rent 
from the appellant. The kanam deed recited that all the rights of 
the jenmi were transferred to the kanamdars except the right of 
redemption after six years and the kanaris were authorised to evict 
the tenant and recover the properties from him and also to recover 
the whole rent from him. 

The jenmi informed the appellant that he should pay the rent 
to these kanaris but the appellant had been paying rent to the jenmi. 
The kanamdars filed a suit on the strength of the kanam to recover 
arrears of rent from the tenant. Thereupon the tenant filed a 
petition for the renewal of the holding and prayed that he was 
entitled to get a renewal at a proper rent fixed by the Court with 
effect from the expiry of the prior term. The kanamdars contended 
that practically the whole of the rights of the jenmi had ‘been 
assigned to them and the jenmi had only a bare right of redemption 
and by such assignment they had got the landlord’s interest and 
they should be considered the immediate landlords under whom 
the appellant held the land. They further contended that the 
petition for renewal had not been filed bona fide and they wanted 
the property for their own use and they were not prepared to grant 
a renewal and hence the appellant was not entitled to get a renewal. 
The first Court held that the kanam deed was not an assignment 
deed and the appellant had not paid rent nor had he agreed to pay 
rent to the kanamdars and the appellant was not a tenant with 
reference to the kanamdars and the kanamdars could not be consi- 
dered to be his landlords and they were not therefore entitled to say 
that they wanted the land for their own purposes. It was further 
held that the landlord under whom the appellant held and to whom 
he had paid rent was the jenmi, the predecessor in interest of the 
fourth respondent and as the fourth respondent had not claimed 
that he wanted the land for his own purposes, the appellant was 
entitled to get a renewal from his immediate landlord, the fourth 
respondent. 

On appeal by the kanamdars, the lower appellate Court held 
that there was no absolute assignment in the case, the kanamdars 
for all practical purposes possessed all the rights of the jenmi, 
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including the right to claim possession under S. 20 (5) of the 
Malabar Tenancy Act and the kanamdars were the landlords and 
in the end dismissed the petition for renewal. The tenant filed a 
second appeal to the High Court. 

M. Chinnappan Nair for Appellant. 

M. C. Sridharan for Respondents. 

The Court delivered the following 

JuDGMENT.—This second appeal arises out of an applica- 
tion for renewal of a kuzhikanam under S. 22 of the Malabar 
Tenancy Act, and the sole question for determination is whether 
the respondents 1 to 3 can claim the benefit of cl. (5) of S. 20 
of the Malabar Tenancy Act. The respondents are subsequent 
kanamdars from the jenmi and until the kuzhikanamdar 
attorns to them he cannot be said to hold the land under them. 
They would not therefore be landlords within the meaning of 
cl. (0) of S. 3 of the Malabar Tenancy Act though they may 
be entitled to collect the rent payable by the kuzhikanamdar, 
and the benefit under cl. 5 of S. 20 can only be claimed by the 
landlord of the kuzhikanamdar. It is, in this view. unnecessary 
to consider whether cl. 2 of S. 40 of the Act does not preclude 
the respondents from claiming the benefit of cl. (5) of S. 20 of 
the Act and the view of the District Judge that the kanamdars 
are in effect the proprietors of the land during the subsistence 
of the kanom is untenable. The decree of the District Judge is 
therefore sét aside and that of the District Munsif is restored. 
Costs up to date will abide and follow the result. 

KC. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSAMANA Rao. 





Ganapathi Asari .. Petitioner* (Accused) 
v. 
Kuppuswamy Asari .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S.195 (1) (b)—False siatement— 
Offence under S. 193, Penal Code—Complaint of different offence—Need for 
sanction of Court 

Parties cannot be allowed to evade the provisions of S.195 (1) (b) of 
the Criminal Procedure Code by filing a complaint under a provision other 
than S. 193, Indian Penal Code, where the offence falls under that section. 
Where a defamatory statement was made in the deposition of the witness in 





* Cri. R.C. No! 711 of 1938. 9th February, 1939. 
(Crl. R.P. No. 676 of 1938). 
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a criminal case and the finding was that the statement in question was deli- 
berately false, 

Held, that the offence committed fell under S. 193, Indian Penal Code 
and that it could not be taken cognisance of without a complaint by the 


Court. 
In re Appadurai Nainar, (1935) 69 M.L.J. 812: I.L R. 59 Mad. 165, relied 


on. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of North Arcot Division at 
Vellore in C. A. No. 37 of 1938 preferred against the judgment 
of the Court of the Sub-Divisional Magistrate of Thiruvanna- 
malai in C.C. No. 39 of 1938. 

V. Rajagopalachart for, Petitioner. 

K. S. Narayana Aiyangar for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

OrpER.—The defamatory statement was made in the depo- 
sition of the petitioner as a witness in C. C. No. 193 of 1938 on 
the file of the Sub-Magistrate of Chengam and the finding is 
that the statement in question was deliberately false. The 
offence committed would therefore fall under S. 193 of the 
Indian Penal Code which cannot be taken cognizance of without 
a complaint by the Court andas laid down in Appadurai Natnar, 
In re,1 parties cannot be allowed to evade the provisions of 
S. 195 (1) (b) of the Criminal Procedure Code by filing a 
complaint under another provision of the Indian Penal Code. 
The conviction and sentence of the petitioner under S. 500 of 
the Indian Penal Code are therefore set aside and the fine if 
levied will be refunded. 

B.V.V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice NEwsam. 
Balada Lakshminarayana Deo .. Appelant* (Plaintiff) 
v. 
The Imperial Bank of India, 
Guntur .. Respondent (Defendant). ` 


Imperial Bank of India Act (XLVII of 1920), Sch. II, S. 50—Servant 


dismissed without notice—Whether proper. 
- A servant of the Imperial Bank of India does not hold his office at 


pleasure and is not liable to be dismissed without notice. 


“1. (1935) 69 M.L J. 812: LL.R. 59 Mad. 165. 
+5. A. No. 465 of 1935. 22nd February, 1939, 
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` Servants even of a statutory body do not hold office at pleasure merely 
because the statute provides the body or person by whom they may be 
dismissed. Jt is not’right to assume that the power of dismissal is a power 
of summary dismissal. 


Chellam Aiyar v. Corporation of Modei, (1917) 6 L.W. 284, dissented 
from. 


Venkateswara Atyar v. S. M. S. r AE (1935) 69 M.L.J. 206, 
telied on. - 


Appeal against the decree-of the District Court, Guntur? in 
Appeal Suit No. 128 of 1934 preferred against the decree of the 
Court of the District Munsif of Guntur - in Original, Suit 
No. 483 of 1932. 

V. Rangachari for Appellant. - 

O. T. G. Nambiar for King and Partridge for Respondent, 

The Court delivered the following 

JupcmMENtT.—I cannot agree with the view taken by both 
Courts below that a servant of the Imperial Bank of India holds 
his office at pleasure and is liable to he dismissed without notice. 

‘The view is based on Chellam Ayar v. Corporation of 
Afadras}, in which case provisions similar to S. 50 of Sch..IL of 
the Imperial Bank of India Act were considered and interpreted 
in that light. 

` The decision ‘along with others has been fully considered. 
In Venkateswara Aiyar v. S. M. S: Devasthanam’, which I take 
as my authority for the true position, servants of the Crown 
hold office during the pleasure of the Crown—not by virtue of 
any special prerogative of the Crown but because such are the 
terms of their engagement (Shanton v. Smith’). But servants 
even of a statutory body do not hold office at pleasure merely 
because’ the statute provides the body or person by whom they 
may be dismissed. It is not right to assume that the power of 
dismissal is a power of summary dismissal. 

Where no stipulation exists as to notice, a hired servant 
can be dismissed only on reasonable notice. 

In my view this suit must be remanded (to the District 
Munsif, Guntur) for trial on Issues 1 and 2. Costs will abide 
the result. On Issue 4 I find that the Court has jurisdiction to 
entertain the suit. Court-fee paid on second appeal will be 
refunded. 

č Appeal allowed and suit remanded. 

K. C. 


1. (1917) 6 L.W. 284. 2. (1935) 69 M L.J, 206 
3. (1895) A.C. 229. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA Rao. 
Villi Chinnu alias Kandan .. Appellani*™ (Accused—Prisoner). 

Criminal Tribes Act (III of 1911, S. 23 (1) (b)—Reason to the contrary 
—Long interval of time—Repetition of offencé-—Enhanced punishmeni—Penal 
Code, 1860, Ss. 75, 380 and 457. 

The long interval of time between the last conviction and the commission 
of the subsequent offence is a special reason’ to the contrary within the 
meaning of S. 23 (1) (b) of the Criminal Tribes Act and the Court may take 
that into acconnt in awarding enhanced punishment for the subsequent offence. 

In re Karuppa Thevan, (1929) 57 M.L.J. 743: I L.R. 53 Mad. 80, relied on. 

Appeal against the order of the Assistant Sessions Judge 
of the Court of Session of the Chingleput Division in C. C. 
No. 28 of 1938 passed on 28th October, 1938. 

Appellant not represented. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court delivered the following ` 

JupGMENT.—The appellant has been convicted under Ss. 457, 
380 and 75, Indian Penal Code, and S. 23, cl. 1 (b) of the 
Criminal Tribes Act and sentenced to the minimum punishment 
of rigorous imprisonment for seven years under S. 457, Indian 
Penal Code, and S. 23, cl. 1 (b) of the Criminal Tribes Act. He 
has also been sentenced to rigorous imprisonment for five years 
under Ss. 380and 75 of the Indian Penal Code, and the sentences 
have been directed to run concurrently. 

There was house-breaking by night and theft in the build- 
ing of P.W. 1 on the night of 15th August, 1938, and the evidence 
is that the appellant was caught red-handed. The conviction 
under Ss. 457 and 380 of the Indian Penal Code is therefore 
right and the appellant admitted his previous convictions. He 
would therefore be liable to enhanced punishment under’S. 75, 
Indian Penal Code, and S. 23 (1) (a) of the Criminal Tribes 
Act, but the last conviction was in 1923 when he was sentenced 
to rigorous imprisonment for three months under Ss. 457 and 
380 of the Indian Penal Code, and as pointed out in Karuppa 
Thevan, In re,! the long interval of time between the last 
conviction and the commission of the present offence is a 
special reason to the contrary. within the meaning of S. 23 (1) 
(b) of the Criminal Tribes Act. The sentence of the appellant 





* Cri. App. No. 595 of 1938. 10th February, 1939. 
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is therefore reduced to rigorous imprisonment for two years 
for each of the offences and the sentences willrun concurrently’ 
Otherwise the appeal is dismissed. 


B. V. V. Sentence modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——MR. JUSTICE WADSWORTH. 

Vattipalli Rameswaramayya .. Appellant* (Plaintiff) 


v. 
Raja Panuganti Parthasarathy Raya- 
nimvaru, Zamindar of Kalahasti 
and others .. Respondents (Defen- 
dants and Nil). 


Madras Estates Land Act (I of 1908)—Sale under—Service by affixture 
of notice—When justified—Requirement of ‘due and reasonable notice’ as 
under O. 5, r.17 of C. P. Code—Construction—‘If personal service cannot be 
effected’—Sale without proper notice—Ryot having knowledge of ti—Validity 
of sale. 

Though there is no explicit mention of ‘due and reasonable diligence’ in 
S. 112 of the Madras Estates Land Act the rule laid down in O 5,r. 17 of the 
C. P. Code with reference to service of notice applies to service of notice 
under that section. The expression ‘if personal service cannot be effected’ 
means that personal service cannot be effected when reasonable attempts have 
been made to effect it. To justify affixture, there must be reasonable dili- 
gence on the part of the process-server, as would justify the requirements of 
the Civil Procedure Code. Mere temporary absence of the person to be 
served does not justify effixture. 

Semble: Where proper notice of a sale had not been given, the fact that 
the ryot was aware of the sale at the time when it actually took place will 
not be sufficient to validate it. 

Appeal against the decree of the District Court of Nellore 
in A. S. No. 89 of 1932 preferred against the decree of the 
Court of the District Munsif of Kanigiri in O. S. No. 6 of 


1931. 

P. V. Rajamannar and K. Subba Rao for Appellant. 

V. S. Narasimhachar, Ch. Raghava Rao and P.S. Raghava- 
rama Sastri for Respondents. 

The Court delivered the following 

JupGMENT.—-The appellant sued to set aside a sale held in 
pursuance of a notice under S. 112 of the Madras Estates 
Land Act alleging irregularity, fraud, etc. We are now concern- 
ed only with the allegation that the notice required under 
S. 112 was not duly served upon the appellant and that there- 
fore the sale was bad. 


* S, A. No. 932 of 1934. 21st October, 1938, 
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The facts are no longer in dispute. There was only one 
notice and that was affixed after the process peon had ascertain- 
ed from the wife of the appellant that he was absent from the 
village, having gone to another village four days previously, and 
that it was not known when he would return. The learned 
District Judge after discussing the various cases under the 
Civil Procedure Code in which it was held that mere temporary 
absence does not justify affixture, observes: 

“That there is no explicit mention of the ‘due and reasonable diligence’ 
in S. 112 of the Madras Estates Land Act andit may be admitted that the 
diligence evidenced by Ex. II would not be accepted by the Court as due and 


reasonable diligence under O.5, r 17 of the Civil Procedure Code for the 
purpose of service of summons in a suit.” 


It is true that the words “due and reasonable diligence” do 
not appear in S. 112 which lays it down that if personal service 
cannot be effected service can be effected by affixture. But it 
seems to me impossible to avoid the conclusion that when the 
legislature says “if personal service cannot be effected”, it must 
be taken to mean that it cannot be effected when reasonable 
attempts have been made to effect it. The Statute certainly can- 
not require an absolute, theoretical impossibility of- personal 
service as a necessary pre-requisite to affixture; nor can it con- 
template a merely technical or purely temporary inability to 
effect personal service, as justifying affixture. The only rea- 
sonable criterion to apply is that which has been expressly laid 
down with reference to service of notice in the Civil Procedure 
Code, namely, that there must be reasonable diligence on the 
part of the process-server before the Court can conclude that 
service could not be personally made and before the Court will 
be satisfied that the circumstances justify service by affixture. If 
so much is granted, it follows that the rulings under the Civil 
Procedure Code requiring due and reasonable diligence in 
attempting to effect personal service as a necessary preliminary 
to a valid service by affixture, will apply equally to service of 
notice underS. 112 of the Madras Estates Land Act. In view 
.of the finding of the District Judge that in this particular case 
there has been no stich due and reasonable diligence as would 
satisfy the requirements of the Civil Procedure Code, I must 
conclude that there has been no such diligence as would satisfy 
the requirements of S. 112 of the Madras Estates Land Act and 
that therefore service by affixture was not sufficient intimation 
of the approaching sale and that the sale is therefore bad. It 
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is pointed out that there is a finding that the appellant was 
aware of the sale at the time when it actually took place. I am 
not satisfied that this fact, even if it be true, would be sufficient 
to validate a sale of which proper notice had not been given. 

The result therefore is that the appeal is allowed and the 
plaintiff's suit is decreed so far as his interest in the suit land 
is concerned with costs throughout as against defendants 1 
to 3. . 

Leave to appeal is refused. 

K.C Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—-Mr. JUSTICE BURN AND MR. Justice STODART. 

Lakshmamma (dead) and another .. Appelants* (Petitioner 





and her L.R.) 
v. ; 
P. S. Subramanyam .. Respondent (Respon- 
dent). 


Ratlway Provident Fund Rules—Declaration bya depositor of his ille- 
yolly wedded wife as enisiled lo claim deposit ufler him—Whether sucha 
wife a ‘dependant’ within the meaning of rules—Declaration proper. 

There is nothing in the rules of the Provident Fund of the Southern 
Mabratta Railways requiring declarations to be made in favour of depen- 
dants only. There is no restriction with regard to-the persons in whose 
favour declarations may be made by depositors. 

Where the petitioner, a widow of a deceased subscriber to the Provident 
Fund of Southern Mahratta Railway, claimed a succession certificate to 
enable her to draw the amount standing to the credit of her deceased husband 
by reason of a declaration of his nominating her as his successor to claim the 
amount, but a son of the deceased opposed her claim on the ground of her not 
being the legally wedded wife of the depositor. 

Held, that since there was no dispute regarding the fact that a declara- 
tion was made in favour of the appellant and the declaration was in accord- 
ance with the rules, it was a subsisting declaration at the time of the deceas- 
ed’s death and therefore the amount was payable to her. 

Cuffley v. Madras and Southern Mahratia Ruihway Co, (1928) M.W.N. 
402 and Mon Singh v. Moths Bai, (1935) 71 SMLI. 790: LLR. 59 Mad 855, 
explained and distinguished. 


Appeal against the order of the District Court of [Chittoor 
dated 13th March, 1936 and made in O. P. No. 48 of 1935. 


E. Venkataramana Rao for Appellants. 
M. S. Krishnamurthi Sastri for Respondent. 
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The judgment of the Court-was delivered by 

Burn, J.—This is an appeal from an order of the learned 
District Judge of Chittoor on a petition by a Brahmin lady 
named Lakshmamma under S. 372 of the Indian Succession 
Act. The lady alleged that she was the widow of one P. 
Sambiah Sarma who had died while in employment as a station 
master on the Madras and Southern Mahratta Railway. She 
claimed a succession certificate to enable her to draw the 
amount standing to the credit of P. Sambiah Sarma in the 
Railway Provident Fund. It was not disputed that Sambiah 
Sarma, the depositor, had made a declaration under the Pro- 
vident Fund Rules in favour of Lakshmamma, nominating: her 
as the person to whom he desired the amount at his credit to be 
paid in the event of his death. One P. S. Subramanyam the 
son of P. Sambiah Sarma by his first wife opposed the applica- 
tion and alleged that Lakshmamma had never been legally mar- 
ried to his father. The learned District Judge found that 
Lakshmamma had lived with P. Sambiah Sarma as his wife for 
many years, but by reason of certain documents proved before 
him the learned Judge held that the lady had been married 
before to one Madyala Subramaniah. He held therefore that 
she could not have been the legally wedded wife of P. Sambiah 
Sarma. The learned Judge found accordingly that the provident 
fund money must go to the son of P. Sambiah Sarma because 
the son comes within the definition of “dependant” in S. 2 of 
the Provident Funds Act of 1925 and because the nomination 
which had admittedly been made by Sambiah Sarma in favour 
of the appellant must be treated as an unlawful nomination. 
The learned Judge states in paragraph 3 of his judgment that 
“Under the Provident Funds Act only a dependant may be lawfully nomi- 
nated and a dependant is defined as a wife, husband, parent, child, minor 
brother, unmarried sister, deceased son’s widow and child or paternal 


grandparent.” 
We are unable to find any provision inthe Provident Funds 


Act, which says that only a dependant may be lawfully nomi- 
nated. On the contrary we think that S. 4 of the Provident 
Funds Act clearly implies that a nomination may be made in 
favour of a person other than a dependant. The learned 
District Judge has apparently been misled by applying to this 
case the rules of the Government General Provident Fund. The 
learned Judge quotes r. 7 (2) of the General Provident Fund 
Rules which is to the effect that a subscriber shall nominate 
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one or more members of his family and r. 7 (3) says that im 
the absence of a family any person may be nominated but such 
nomination shall not be valid so long as the subscriber has a 
family.. R. 7 (4) provides that on acquiring a family a nomina- 
tion of an outsider previously made must be formally cancelled. 
These rules are not applicable to the Provident Fund of the 
Madras and Southern Mahratta Railway. Wehave examined 
the rules of the Madras and Southern -Mahratta Railway 
Company’s Provident Fund and they do not contain anything 
corresponding to r. 7 (2), (3) and (4) of the General. 
Provident Fund. R. 21 of the Madras and Southern Mahratta 
Railway Provident Fund Rules saysthat when a deposit account 
is first opened, the member concerned shall be required to give 
a declaration in Form G. 45, particularising the person or 
persons by whom he is desirous that the whole or any portion 
of his deposit shall be received in the event of his death. It is 
provided that this declaration shall remain in force unless it is 
revised or cancelled by means ofa notice in writing given to the 
Chief Auditor and Accountant in FormG. 45-A. The rule per- 
mits a depositor to make a fresh declaration at any time and it 
also provides that if the depositor is not a Hindu, Mohammadan, 
Buddhist or other person exempted from the operation of the 
Indian Succession Act any declaration already submitted by him 
shall forthwith become null and void on the occasion of his 
marriage or re-marriage and a fresh declaration shall be 
required. FormG. 45 bears upon its face an indication that the 
nominee need not be adependant. After the declaration, a 
column'is provided for the name and address of the nominee or 
nominees and then in column 2 the depositor is required to state 
whether. the nominee is a dependant as defined in S. 2 (c) of the 
Provident Funds Act, 1925, or if nota dependant, the nature of 
relationship. This clearly implies that the nominee need not be 
a dependant. i 


Learned counsel for the respondent relies upon the decision 
of Mr. Justice Beasley (as he then was) in the case of Cuffley 
v. Madras and Southern Mahratia Railway Co.1 In that judg- 
ment the learned Judge laid itdown that where there are a widow 
and children left by the deceased subscriber to a provident fund, 
they are entitled to the benefit of the fund whatever be the 
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amount subscribed for, regardless of the nominations or assign- 
ments made by the subscriber. Relying upon this learned counsel 
for the respondent contends that since the petitioner was found 
by the learned District Judge not to be the legally wedded wife 
of the subscriber, she does not come within the definition of 
“dependant” in S. 2 of the Provident Funds Act. The son for 
whom learned counsel appears is a “dependant” since he is a 
child of the subscriber. It is therefore contended that the son 
has a right to this provident fund amount in preference to the 
lady nominated by the subscriber. This result would follow 
undoubtedly from the decision of Mr. Justice Beasley in the 
case referred to. We find however, in the first place, that the 
learned Judge really decided ihe case on a different point alto- 
gether. He found that the subscriber Mr. W.J. Cuffley had 
made a declaration in favour of his step-mother at a time when 
he had no legally wedded wife in existence. Subsequently he 
had married and had had children. Thelearned Judge found that 
the declaration made before marriage became null and void on 
the occasion of the subscriber’s marriage. This was sufficient 
to decide the case and the learned Judge did decide it on this 
ground. But he went on to say that even if he were wrong in 
holding that the declaration was invalid, this would not neces- 
sarily mean that the nominee was entitled to the money in 
preference to the plaintiff and he proceeded to lay down the 
proposition already mentioned. We find however that the 
rules referred to by the learned Judge, namely, 21 and 22 have 
been very materially altered since the date of the judgment and 
we therefore do not feel ourselves bound to follow the learned 
Judge or to discuss in detail our reasons for dissenting from 
his conclusion. Ina later case to which Sir Owen Beasley 
was a party (Mon Singh v. Mothi Bail), the Provident Fund 
Rules of the Madras and Southern Mahratta Railway were 
again under consideration and the judgment was pronounced 
by one of us. It was there held :— 

“It appears therefore that the money ıs not payable toa dependant as 
such unless the dependant is also nominated in the declaration. Andr, 21 
indicates precisely the nature and effect of the declaration.” (Vide page 859.) 

The judgment then goes on to quote r. 21 which has 
already been referred to. This is sufficient, we think, to show 
that Sir Owen Beasley would have recognised the difference 
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created by the alteration’in the rules between the date of his 
judgment in Cujfley v. Madras and Southern Mahratia 
Ratlway Co.1 and the present date. There is nothing in the 
rules of the Provident Fund requiring declarations to be made 
in favour of dependants only. There is no restriction with 
regard to the persons in whose favour declarations may be made 
by depositors. R. 22 as it now stands carries out the provi- 
sions of Ss. 3 arid 4 of the: Provident Funds. Act. Under S. 3. 
(2) of the Provident Funds Act it is provided that any sum 
standing to the credit of any subscriber to, or depositor in, 
any such fund at the time of his decease and payable under the 
rules of the Fund to any dependant of the subscriber or deposi- 
tor . . . . shall, subject to any deduction authorized 
by this Act, and, save where the dependant is the widow 
or child of the subscriber or depositor, subject also to the 
right of an assignee . . . . vest in the dependant, 
and shall, subject as aforesaid, be free from any debt or 
other liability incurred by the deceased or incurred by ihe 
dependant before the death of the subscriber or. depositor. 
The reference to the rules of the fund shows that these provi- 
sions can only apply to sums which under.the rules are payable 
to a dependant. It is quite clear that this section also recogni- 
ses the possibility of sums being payable to persons other than 
dependants. Under r. 22 of the Madras and Southern 
Mahratta Railway Provident Fund Rules it is provided that if 
a declaration made by the depositor in accordance with the pro- 
visions of r. 21 subsists, the amount standing to his credit in 
the Fund, or the part thereof to which the declaration relates, 
shall, subject to the other provisions of these rules, be payable 
in accordance with such declaration. In the present case there 
is no dispute about the fact that the declaration was made in 
favour of ihe appellant and the declaration is in accordance 
with the provisions of r. 21. It was a subsisting declaration 
at the time of the depositor’s decease and therefore the amount 
is payable to the appellant under the rules. 

For these reasons we are of opinion that this appeal suc- 
ceeds and we allow it with costs both here and in the Court 
below. ‘ S wie 


K. C. _ — Appeal allowed. 
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IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
- [Appellate Jurisdiction. ] 
-  PrREsENT:—Sik ALFRED. HENRY LIONEL LEACH, Gmer 
Justice-AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 
P.L.N.K.M. Nagappa Chettiar .. Appellani* (Plaintiff) 
k V. $ r 
O. R. M. O. M. S. P. Firm and oF 
another .. Respondents (Defendants). 
Hinds Law—Constitution of trusts—Essentials—Banker and customer— 
Trust moneys—A pplication in discharge of customer's debts—Liability of 
banker to the irust—Swit against banker—If comes within S.92, Civil Proce- 
dure Code—Limtitation—Right to ste under Art. 120—W hen accrues—A ppli- 
cation in insolvency of customer to have charge declored—If “election” which 
bars sutt against banker. 
Under Hindu Law all that is necessary to constitute a religious or 
charitable endowment is the intention to endow and the creation of a fund in 


folfilment of the intention. 

A banker is not entitled to apply what he knows to be trust funds, in 
discharge or reduction of a debt of a customer. If a banker does so he can 
be compelled to make restitution of the moneys so applied. 

Coleman v. Bucks and Oxon Union Bank, (1897) 2 Ch. 243, applied. 

A suit against a banker to recover trust moneys which he has misapplied 
does not come within the provisions of S. 92, Civil Procedure Code and may 
be instituted without the sanction of the Advocate-General. 

Shanmukham Cheity v. Govinda Chetty, (1937) 46 L.W, 426, followed. 

. Where a trustee is kept in ignorance‘of a breach of trust the right to au¢ 
does not accrue until the trustee becomes aware of, the fact. 


Case-law discussed. 
An unsuccessful application by the plaintif for a ‘declaration of a charge 


for the trust moneys: in the insolvency of the customer, under the belief that 
the banker had paid the moneys to the customer cannot bar the present action 
against the banker for breach of trust and the doctrine of election’can have 


no application. 


On appeal from the judgment and decree of the Hon’ble 
Mr. Justice Lakshmana Rao dated the 27th day of March, 
1936, and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No. 196 of 1933. 

M. atann Sasiri and K. P. Mahadeva Atyar for Appel. 
lant. ' 

K. y. RE, Aa ang M. Murugappa Chetisar for 
Ist Respondent. 

The Court delivered the abeak 

JupcMENT.—The parties to this appeal are Nattukottai 
Chettiars. The appellant was the plaintiff in the suit. Heisa 
trustee and he sued in that capacity on the original side of this 
Couri to recover from the first respondent, a. banker, trust 
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moneys which he alleged the first respondent had wrongly 
applied in reduction of a debt owed by the second respondent. 
The first respondent is one Lakshmanan Chettiar, who carries 
on business in Madras under the style of the O. R. M. O. M. 
S.P. Firm. The second respondent is the uncle cs the appellant 
and a co-trustee. 

The father of the appellant was one E E E 
Chettiar, who did business in Madras with the second respon- 
dent, his brother. Meenakshisundaram died in 1914. After 
his death the joint family consisted of the appellant, his minor 
brother Lakshmanan and the second respondent. In 1916 the 
appellant and his brother separated from the second respondent 
and a deed of partition was executed. It was decided by the 
appellant and the second respondent that they should set aside 
out of the family funds two sums of Rs. 10,000 as endowments 
of specified religious charities. One sum of Rs. 10,000 was to 
be devoted chiefly to the maintenance of a water-supply at the 
Tirukalikundram temple, a famous Hindu temple in the 
Chingleput District, and the other sum of Rs. 10,000 was to be 
an endowment of another Hindu temple, known as the Kalayar 
Koil in the Ramnad District. It is common ground that outof 
the Tirukalikundram fund the temple piper was also to be paid. 
The appellant and the second respondent were to contribute to 
these funds in the proportions of $ and 3 respectively. These 
provisions except the provision with regard to the payment of 
the piper were included in the deed of partition, which also pro- 
vided that the appellant and the second respondent were to act as 
the trustees of the funds. The trust funds were created and it is 
admitted that the second respondent, being the uncle of the ap- 
pellant and much older, was given the management of them. Itis 
also admitted that the second respondent was given the right of 
investing the trust funds in his own business, if he so decided. 

On the 1st December, 1916, the appellant drew, as his 
contributions to the two trusts, two hundies, payable to bearer, 
one for Rs. 6,250 and the other for Rs. 5,000. Previously a 
sum of Rs. 2,000 had been set aside for charity and this sum 
was taken into account in calculating the amounts which the 
appellant had to provide. The appellant handed the two 
hundies to the second respondent for investment on behalf of 
the trusts. At all material times both the appellant and the 
second respondent had banking private accounts with the first 
respondent. When the trusts werecreated the proprietor of the 
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O.R.M.O.M.S.P. Firm was Subramaniam Chettiar, the father 
of the first respondent. He had assisted at the partition of the 
properties between the appellant and his brother and the first 
respondent and had signed the partition deed as a witness. The 
second respondent handed the two hundies drawn by the appel- 
lant to Subramaniam Chettiar, who realized them by debiting 
the appellant’s personal account, which was in credit, with the 
amounts. He then opened accounts in his books in the names 
of the two trusts, allocating to the Tirukalikundram temple 
trust the hundi for Rs. 6,250 and to the Kalayar Koil temple 
trust the hundi for Rs. 5,000. The allocations were in accord- 
ance with the instructions given to him. The arrangement made 
by the second respondent with the first respondent was that 
these moneys were to remain with the first respondent as thavanat 
loans with interest calculated annually. I should’ mention that 
the hundies themselves disclosed that they represented trust 
funds and an endorsement was made on each hundi by the then 
agent of the O.R.M.O.M.S.P. Firm acknowledging that the 
moneys had been received by the Firm. Subramaniam Chettiar 
died in 1918 and the business was then taken over by the first 
respondent, who had knowledge of it before.he succeeded to it. 
It is not disputed that he knew that the moneys in these accounts 
represented trust moneys. His own books showed this. 


For many years the second respondent had a large business 
in Madras and another business in Penang, but he became 
financially involved and on the 4th January, 1926, he was 
adjudicated an insolvent by this Court on a petition filed on the 
10th October, 1925. On the 10th February, 1920, the second 
respondent had overdrawn his account with the first respondent 
to the extent of Rs. 15,700. The total amount standing to the 
credit of the two trust funds on this date was Rs. 15,732-15-9, 
With the consent of the second respondent the first respondent 
transferred Rs. 15,700 of the Rs. 15,732-15-9 standing to the 
credit of the trust accounts to the private account of the second 
respondent and paid to him the balance of Rs. 32-15-9 in cash. 
The result of this arrangement was that the second respondent’s 
liability to the first respondent was discharged. The appellant 
was unaware of this arrangement and until 1929 he was kept 
in ignorance of the transaction. In 1924 he had been told by 
the first respondent’s agent that the trust moneys had been 
withdrawn from the first respondent and had been taken over 
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by the second respondent, but nothing was said to arouse his 
suspicions. When the second respondent was adjudicated an 
insolvent, the appellant filed an application in the insolvency 
proceedings asking that it be declared that the trust moneys 
constituted a first charge on the assets of the insolvent’s estate 
in the hands of the Official Assignee. This application was 
filed on the 20th February, 1929. 

When the second respondent arranged with the first 
respondent that his overdraft should be paid off by the transfer 
of the trust funds the second respondent opened accounts 
in his own books in the names of the two trusts, making a 
credit entry in each corresponding to the amount of the trust 
fund and debiting the first respondent with the amount. The 
second respondent set aside no moneys of his own for the pur- 
poses of these trusts, but merely made book entries. He did 
not even debit himself with the amounts. I will return to this 
part of the case later. The application of the appellant fora 
declaration that the trusts were entitled to the first charge on 
the second respondent’s assets in the hands of the Official 
Assignee was heard by Waller, J., on the 15th October, 1928. 
The learned Judge dismissed the application on the ground that 
book adjustments could not be treated as passing trust moneys 
into the hands of the Official Assignee. An appeal followed, 
but was dismissed. Stated broadly, the decision of the appel- 
late Court was that after the 10th February, 1920, the trust 
funds consisted of debts owing by the second respondent to the 
trusts, he having had the right to invest the trust moneys in his 
own business. It is not necessary to consider whether this 
decision is open to objection, because in the present case the 
Court is concerned with the question of the liability of the 


first respondent as a banker. 


_ The present suit was filed on the 29th April, 1933, for a 
decree for Rs. 49,919-0-2, being the amount of the two trust 
funds as they stood on the 10th February, 1920, with interest 
at the thavanai rate for a period of 12 months. When he 
instituted the suit the appellant merely claimed a decree against 
the first respondent, but as the first respondent pleaded that the 
second respondent was a necessary party, the second respondent 
was added as a defendant on the 24th January, 1934. The 
second respondent, however, did not appear and the contest 
remained between the appellant and the first respondent. The 
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first respondent denied that the trusts had been duly constituted 
and pleaded that in any event there had been no breach of trust. 
He also contended that the suit could not be maintained in view 
of the provisions of S. 92 of the Code of Civil Procedure and 
of the Madras Hindu Religious Endowments Act, and raised 
pleas of estoppel and limitation. All these contentions were 
decided against the first respondent, except the contention that 
there had been no breach of trust. The learned Judge found 
that the second defendant had full authority to do what he did 
on the 10th February, 1920 and therefore the first respondent 
was not liable as a banker who had knowingly applied trust 
moneys to his own debt. Accordingly he dismissed the suit 
with costs. The appellant contends that as the first respondent 
took the trust moneys and utilised them in discharging the debt 
due to him by the second respondent he is liable to refund them 
with interest. He also contends that even if the arrangement 
between the first and second respondent could in law be regard- 
ed as a payment out to the second respondent of the trust 
moneys he had no authority to pay then out without the consent 
of the appellani, the co-trustee of the second respondent. The 
first respondent has persisted in the pleas raised by him before 
the learned trial Judge, except the plea that the Madras Hindu 
Religious Endowments Act is a bar to the suit. 

It is idle for the first respondent to contend that the trusts 
were not validly constituted. They were constituted under the 
terms of the partition deed and moneys were set apart and 
deposited with the first respondent as thavanai loans. Under 
Hindu Law all that is required to constitute a religious or 
charitable endowment is the intention to endow and the creation 
of a fund in fulfilment of the intention. Here there was the 
intention and the creation. 

Before proceeding to discuss the question of the validity 
of the arrangement of the 10th February, 1920, I will state what 
I conceive to be the law. A banker is not entitled to apply 
what he knows to be trust funds in discharge or reduction of a 
debt of a customer. Ifa banker does so he can be compelled 
to make restitution of the moneys so applied. There are many 
authorities dealing with this question, but it is not necessary to 
consider them in detail. The most important cases were consi- 
dered by Byrne, J., in Coleman v. Bucks and Ozon Union Bankı, 
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where he held that reasonable suspicion puts a banker on inquiry 
when a benefit to himself is concerned. At page 254 of the 
report of the judgment there is this passage :— 


“If bankers have the slightest knowledge or reasonable suspicion that the 
money is being applied in breach of a trust, and if they are going to derive a 
benefit from the transfer and intend and design that they should derive a 
benefit from it, then I think the bankers would not be entitled to honour the 
cheque drawn upon the trust account without some further inquiry into the 
matter.” 


If further the inquiry revealed a breach of trust the hanker 
would be doing wrong if he honoured the cheque, and would 
render himself liable. 

In this case it is admitted that the first respondent had 
full knowledge that the Rs. 15,700 which he transferred to the 
second respondent’s account in discharge of his debt on the 10th 
February, 1920, constituted trust moneys, but stress has been 
laid on the fact that the second respondent had the right to 
invest the trust moneys in his own business and it is said that 
inasmuch as the second respondent immediately opened corres- 
ponding accounts in his own books, this amounted to an invest- 
ment in his business. If the transaction did not amount to an 
investment of the trust funds in this way the first respondent is 
liable. 

I will here pause to consider a finding of the learned trial 
Judge that when this transaction was carried through the second 
respondent was in affluent circumstances, much having been 
made of this point. That he was dealing in large sums of 
money cannot be doubted, and the evidence does not disclose 
that at the time he was actually insolvent, but it does not follow 
that he was in affluent circumstances or that his position was a 
sound one. The learned advocate for the first respondent con- 
fessed that he was unable to say what the financial position of 
the second respondent was at the time. The fact that his banker 
deliberately applied trust funds in payment of the overdraft 
which then existed does, however, in itself indicate that he had 
no confidence in the financial stability of his customer. But 
there are other indications that all was not well with the second 
respondent’s position and that the first respondent knew this. At 
this time the first respondent was living at Devakottah and his 
banking business in Madras was being carried on by his agent. 
On the 7th February, 1920, the agent wrote a letter to his prin- 
cipal which would appear to have had reference to the second 
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respondent’s indebtedness to the first respondent. This letter 
has not been produced nor has the press copy book kept by yy the 
Madras agent, although all other letters and press copy books 
have been produced. It would appear that in this letter of the 
7th February, 1920, adverse reference was made to the second 
-defendant’s financial position. In addition to the non-production 
of the letter and the press copy, there is the fact that on the 
17th February, 1920, the first respondent wrote to his agent in 
Madras saying :— 

‘* You must not have credit and debit dealings in the current account for 
Jarge amounts with P.L.N.K S.P. generally.” 

P.L.N.K.S.P. is the second respondent. 

It has been argued that in spite of these facts it must be 
accepted that the second respondent was in affluent circumstan- 
ces at the time, because later he was allowed to overdraw his 
account to a much larger extent and that his books show that in 
that year he paid a large amount to Government by way of 
income-tax. The fact that the first respondent allowed the second 
respondent to overdraw later does not necessarily indicate that 
be had confidence in his financial stability. At the most it 
shows that after the 10th February, 1920, he regained confidence, 
but a banker may let a customer whose credit is shaken have 
advances in respect of particular transactions if he is certain 
that the business will result in the money coming back to him, 
With regard to the payment of income-tax an examination of 
the books indicates that the second respondent was not able to 
pay at once what was due to Government. The payments made 
in 1920 comprised ten instalments. In these circumstances we 
are unable to agree with the learned Judge that it has been 
-established that the second respondent was in affluent circum- 
stances when the first respondent utilised the amounts standing 
in the trust accounts to discharge the second respondent’s over- 
‘draft. The evidence points the other way. 

Now, what was the effect of the transaction? It resulted 
in the disappearance of both the trust funds and the second 
respondent never replaced these moneys. In answer to a direct 
‘question put by the Court to the learned advocate for the first 
respondent in the course of his argument he frankly acknowledg- 
ed that the first respondent knew when he transferred the trust 
moneys to the private account of the second respondent that the 
second respondent intended merely to constitute himself a debtor 
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to the two trusts by making entries in his own books. In other 
words, the first respondent knew that the trust moneys were not 
to be replaced by cash and that the second respondent was 
merely intending to acknowledge liability to the trusts, and this 
at a time when the second respondent was unable to pay off his 
overdraft out of his own moneys. The contention that this 
was legitimate because the second respondent had the right to 
invest the trust moneys in his own business, is, it seems to me, 
fallacious. There could be no investment of the trust moneys 
in the second respondent’s business unless they were replaced. 
They were not replaced and therefore there was no investment. 
The first respondent was not entitled to do what he did without 
being satisfied that the entries in the second respondent’s books 
were going to be supported by cash. He took no steps to satisfy 
himself that this would be done. On the other hand he applied 
the trust moneys for his own benefit knowing full well that the 
second respondent was merely intending to constitute himself a 
debtor to the trusts. Moreover the first respondent was guilty 
of concealment of the transaction from the appellant who was 
also his own customer ‘and to his knowledge the co-trustee of 
the second respondent.’ It is admitted that the appellant did not 
know of the disappearance of the trust fund until he filed the 
application for a declaration of a charge in, the insolvency pro- 
ceedings. Until 1924 he thought the moneys were still invested 
with the first respondent and it was only when the application 
to which I have referred came before the Insolvency Judge that 
he realised that the funds had disappeared altogether. i 
In these circumstances it must be held that the first respon- 
dent had knowledge that the moneys were being applied, in 
breach of trust, and as the first respondent derived benefit from 
the transfer and intended and designed that he should derive a 
benefit from the transfer the case falls within the rule stated by 
Byrne, J., in Coleman v. Bucks and Oxon Union Bank}. Even if 
he had not got the knowledge he knew sufficient to be put on 
enquiry, which would also bring him within the rule. Holding 
this .view the second contention advanced on behalf of the 
appellant, namely, that the first respondent could not deal with 
the trust funds without the consent of the appellant does not 
require to be decided, but in passing I may observe that it is 
difficult to see how the first respondent could be held liable on 
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this ground. The . second respondent was admittedly the 
managing trustee and he had invested the trust funds with the 
first respondent. : 

It only remains to consider the contentions of the first res- 
pondent that the suit fails by reason of the doctrine of estoppel, 
the law of limitation and the provisions of S. 92 of the Code of 
Civil Procedure.’ The contention with regard to estoppel is 
based on the doctrine of election and itis this. It is said that, 
inasmuch as the appellant filed an application for a declaration 
of charge in the Insolvency Court and there failed, he cannot 
now turn round and seek to make the first respondent liable. 
There is here a misconception of the position and the law. 
When that application was filed, the appellant was under the 
impression that the first respondent had paid out the trust 
moneys to the second respondent and that they had been invest- 
ed in the second respondent’s business. This was not the case, 
and the appellant having realised as the result of the procee- 
dings in the Insolvency Court that the trust funds had been 
applied by the firstrespondent for his own purpose he filed the 
present suit. The doctrine of election can have no application 
here. The cause of action was different and the suit was filed 
in order to establish the liability of the first respondent. It is 
true that the second respondent wae added as a party as the 
result of the attitude of the first respondent, but again the cause 
of action against the second respondent in this suit is a differ- 
ent one. It is now sought to make him liable for a breach of 
trust. There was no question of breach of trust in the previ- 
ous proceedings. 

In view of the Full Bench decision of this Court in Subbiah 
Thevar v. Samiappa Mudaliarl, it is accepted that the article of 
the Limitation Act which applies is Art. 120. That article 
states that limitation shall start to run when the right to sue 
accrues, and as the cause of action arose when the trust funds 
were transferred to the first respondent on the 10th February, 
1920, the right to sue accrued on that date. It has been held 
by this Court and other High Courts in India that, where a 
trustee is kept in ignorance of a breach of trust, the right to 
sue does not accrue until the trustee becomes aware of the fact. 
Basavayya v. Bapanna Rao Sowcar3, Tirumal Rao v. Tun- 





l, (1938) 1 M.L.J. 334: LL.R. (1938) Mad. 586 (F.B.) 
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gamma Shettithi, Muruga Chetty v. Rajaswamy3, Venkateswara 
Aiyar v. Somasundaram Chethar’, Peruri Viswanadham v. 
Pendela Narayana Doss4, Lal Singh v. Jai Chand’ and Mathura 
Singh v. Rama Rudra Prasad Sinkas. There are two decisions 
of this Court which tend the other way. Ottapurakkal Thashate 
Soopi v. Cherichil Pallikkal Uppathummat and C. Prasanna 
Venkatachella Reddiar v. The Collector of Trichinopoly8, but the 
weight of authority is in favour of the view that knowledge is 
a factor. The appellant had no knowledge of this breach of 
trust until 1929 and this is not disputed. There can be no doubt 
that the true position was concealed from him until 1929 and 
as the suit was filed in 1933 it was filed in time. 

The argument which is based on the provisions of 
S. 92 of the Code of Civil Procedure is that, as the appel- 
lant asked the first respondent to account for the trust 
moneys in his hands, it was a suit for the taking of 
accounts of a trust and therefore falls within the purview of 
the S. 92. It is clear that this suit was not a suit for an account 
in that sense. It was a suit against a banker to recover trust 
moneys which he has misapplied. In Shanmukham Chetty v. 
Govinda Chetty®, a bench of this Court of which I was a 
member held that a suit by trustees against co-trustees for 
accounts does not come within the provisions of S. 92 and may 
be instituted without the sanction of the Advocate-General. 
This contention must also be overruled. 


My learned brother concurs in this judgment and the appeal 
will, therefore, be allowed with costs in both the Courts. There 
will be a decree against first respondent for the sum of 
Rs. 15,700 with interest from the 10th February, 1920, to the 
date of this judgment at the thavanat rates and annual rests 
which was agreed upon when the moneys were deposited by the 
second respondent with the first respondent and interest at 6 
percent. will be payable onthe decretal amount from the date of 
judgment. The advocate’s costs will be on the higher scale of 
one and one-third of the regulation fee both here and below. 








K. S. Appeal allowed. 
1 (1914) 1 L.W. 134. 2. (1915) 29 M.L.J. 574. 
3. (1917) 7 L.W. 280. 4. (1928) 28 L.W. 224. 
5. (1930) ILR. 12 Lah. 262, 6. (1935) LL.R. 14 Pat. 824. 
7, (1909) LL.R. 33 Mad. 31. 8 (1914) LL.R. 38 Mad. 1064. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR. Justice MOCKETT. 
The Asiatic Government Society Life 


Assurance Company, Limited .. Plainiffs* 
v. 
The New Asiatic Life Insurance 
Company, Limited .. Defendants. 
Trade name—Passing off—Name of company—Suit for injunction Asiatic 


restraining the use of the name—Matters to be proved to enitile plaintif to garom 
such an injunction. Assurance 

In an ection to restrain the defendant company by an injunction from Co., Ltd. 
carrying on business under a particular name as similar to the plaintiff Ne 

. : pe A h ew 

company, the real issue is whether the similarity in the names of the two Asiatic Life 
companies taken with the evidence shows affirmatively that the defendant Insurance 
company’s name is such as ıs calculated to deceive the public and to divert Co., Ltd. 
business from the plaintiffs to the defendants or to cause confusion between 
the two companies. 

Where the plaintiff was carrying on business under the name “The 
Asiatic Government Security Life Assurance Company, Limited” and the 
defendants began to trade under the name ‘Toe New Asiatic Life Insurance 
Company, Limited”, the defendant’s name is not one likely to mislead the 
public, as the word “new” is a decisive difference in conjunction with the 
further circumstances among others :— 

(i) That the defendants have not got the words Government Security, 


(ii) that the plaintiff company is not generally known as the ‘Asiatic’, 
and 

(iii) The absence of evidence that any person was deceived or that 
after four years’ intervalafter suit filed, the plaintiff company had in fact 
been damnified. 


Nugent Grant instructed by V. Rajagopalachari for Plain- 
tiffs. 

K. Rajah Aiyar and C. Venugopalachart for Defendants. 

The Court delivered the following 

JupGmMEnt.—The plaintiffs, the Asiatic Government Secu- 
rity Life Assurance Co., Ltd., sue the defendants, the New 
Asiatic Life Insurance Co., Ltd., claiming an injunction restrain- 
ing the defendants from carrying on business, etc., under the 
name of ‘The New Asiatic Life Assurance Co., Ltd.’ or any 
other name which includes the word ‘Asiatic’ which is likely to 
deceive or mislead the public into the belief that the defendant’s 
company is the same as the plaintiff's company. In para. 3 of the 
plaint the plaintiffs allege that their name, and particularly the 





* C, S. No. 386 of 1934. 8th September, 1938. 
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word ‘Asiatic,’ had cometo be associated with the plaintiffs’ 
company in the minds of the public. I emphasise ‘the public.’ 
In para. 4 they allege that the defendants’ name substan- 
tially is the same as that of the plaintiffs’ company and is a 
colourable imitation of the plaintiffs’ company’s name. In 
para. 5 plaintiffs allege that the defendants must have 
known of the plaintiffs’ company’s existence and designation 
and that the action of the defendants in choosing and 
coining for themselves’ `a name substantially similar to 
that of the plaintiffs is deliberate and is not bona fide. In 
para. 7 they allege that the defendants’ name is calculated to 
deceive the public and that considerable confusion is likely 
to be caused by a similarity of the names. I observed that 
in the plaint title the plaintiffs have wrongly described the 
defendants as an Assurance Co., whereas the correct descrip- 
tion is Insurance Co., and I directed the plaint tobe amended 
accordingly so as correctly to describe the defendant company. 


The defendants in their written statement, para. 13, plead- 
ed that, by reason of the plaintiffs’ company being incorporated 
in Mysore State and not under the Companies’ Act, it had no 
tight of suit, but that defence has not been put forward before 
me: on the other hand, the right of plaintiffs to sueis conceded. 
In para. 5 they state that they were not aware of the existence 
of the plaintiff company either at the time of its registration or 
for a considerable time thereafter. The general trend of the 
written statement is a denial of the allegations in the plaint, 
especially the allegation that the defendants’ name is calculated 
to deceive or likely to cause confusion. No issues were settled, 
but I hold that the issue before me is whether the plaintiffs 
have proved that the use of the defendants’ name is calculated 
to deceive and so to divert business from plaintiffs to defendants 
or to cause a confusion between the two companies. This topic 
has been the subject of a very large number of decisions many 
of which have been cited before me, but I consider that the 
point I have to decide is as indicated above and is correctly 
stated in Kerly on Trademarks, 6th Edition, at the bottom of 
page 567. 

This suit has been tried before me in August, 1938. The 
plaint was filed on the 19th October, 1934, nearly 4 years ago. 
The delay has therefore been deplorable and has been the subject 
of an investigation not relevant to the decision of the case, but 
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the fact of the delay must be emphasised for two reasons: 
Firstly because the defendants say that during all this interval 
of time the Court did not grant an injunction and secondly 
because owing to passing of time the actual development of the 
business of these two companies is known, and I am now ina 
different position from that in which I should have been in 
1934 when the developments in the future would naturally be 
matters of conjecture. I should however say a word about the 
absence of an application for an interim injunction. It seems 
to me to be common ground that at the time, it was agreed that 
an interim injunction need not be sought and thata speedy trial 
should be had. I draw the inference from the records that 
neither side was specially concerned at the speedy trial not 
Mmaterialising; but it is well to say that the case appeared in 
the list an immense number of times. It may be for this 
reason that the question of the interim injunction disappeared. 
However, the suit now comes before me for trial under the 
above circumstances. 


I propose first of all to examine the facts and later to 
consider the law in relation to the facts as I find them. (His 
Lordship then discussed the evidence). .............. 

I have endeavoured to summarise the evidence before me 
and have given a finding with regard to one aspect of the case 
—the conduct of the defendants’ company. I must now turn 
to what is really the crux of the matter, namely, whether the 
similarity in the names of the two companies taken with the 
evidence satisfies me that the defendants’ company’s case is 
calculated to deceive the public and to divert business from the 
plaintiffs to the defendants or to cause confusion between the 
two companies. A comparison of the two names is therefore 
important. The plaintiffs’ name is the Asiatic Government 
Security Life Assurance Co., Ltd., the defendants’ is the The 
New Asiatic Life Insurance Co., Ltd. I attach no importance 
to the difference between ‘Assurance’ and ‘Insurance’ for I very 
much doubt if the average man could be sure whether companies 
of this sort with which he was familiar described themselves as 
‘Insurance’ or ‘Assurance’, although he might know the rest of 
the names well enough. The plaintiffs’ company’s name has the 
words ‘Government Security’. Those words are not present in 
the defendants’ name. Before the word ‘Asiatic’ there is the 
word ‘New’ in the defendants’ name. It is known that the 
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plaintiffs’ company must have the words “Registered in Mysore” 
attached to its description, but those words are absent from the 
defendants’ name. One has only to look at the authorities to 
realise the difficulties of arriving at a decision in this matter. In 
Kerly on Trademaks, 6th edition, will be found collected on 
pages 571 to 574 examples where injunctions have been granted 
and where injunctions have been refused. Many of these cases 
have been cited to me and I will deal with some of them, but, 
with the utmost respect, I do not find the authorities of great 
assistance beyond the point where they lay down the law to be 
applied. In each case it is a question of fact to be decided on 
the special facts of that case and it is interesting in this respect 
to see how distinguished judges have taken the view that a 
name was likely to deceive when other distinguished judges have 
taken exactly the opposite view. It must come back always to 
answering one question—on the facts of the case before me, 
guided by the law laid down in the decided cases, has it been 
proved to my satisfaction that the defendants’ name is calculated 
to deceive or to occasion confusion? The decided cases do 
however seem to impress me with one idea, namely, that before 
the Court will grant an injunction, a very high standard of 
affirmative proof is required to establish the plaintiffs’ case or 
that the similarity of the names is of itself sufficient. 


In Hendriks v. Moniagul, James, L.J., states what the 
Court has to decide in these matters inthe form of a question at 
page 645: 


“ Now, is there such a similarity between those names as that the one is. 
in the ordinary course of human affairs likely to be confounded with the 
other? Are persons hkely who have heard of the ‘Universal’ to be misled 
into going to the Universe ?” 


In that case the plaintiff represented the Universal Life 
Assurance Company and the defendant ‘The Universe Life 
Assurance Association’. James, L.J., proceeds: 


“TL should think, speaking for myself, very likely indeed. Many people 
do not care to bear in mind exactly the very letters of everything they 
have heard of, and we have had a great body of evidence before us of per- 
sons, whose business it is to be acquainted with these Life Assurance com- 
panies, all of whom concur in deposing in the strongest possible terms that 
nothing is more calculated to injure an old society of this kind than having 
a new society established which has got a name so similar to that of the other 
as thet it is likely to be mistaken for it.” 


ee UII RnEnnnEtIEE SIERO 
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Mr. Grant relies very strongly on this case. I would 
respectfully say that it seems to me clear that the name of the 
defendant company in that case must have misled and confused 
persons with regard to the plaintiff company. But, apart from 
that, there was, I observe, a great deal of affirmative evidence 
on the point. There is none before me. A further circum- 
stance is that, at its inception, there was included in the defen- 
dants’ advertisements a statement that its temporary offices were 
at Mansion House buildings, only about 300 yards from the 
plaintiff company’s premises. The Guardian Fire and Life 
Assurance Co. v. Guardian and General Insurance Co., Lid.1, is 
a decision of Jessel, M.R. The plaintiff company was incorporat- 
ed in 1821 and carried on its business at 11, Lombard Street 
and the defendant company carried on business at 31, Lombard 
Street, and it had been formed to take over the goodwill of the 
Guardian Horse and Vehicle Insurance Association, Ltd., which 
was registered under the description of the Guardian and 
General Insurance Co., Ltd. There was evidence in that case 
about the misdirection of letters and the learned Judge took 
the view that the plaintif company was known to the public as 
“Guardian Assurance” or “Guardian Company”. He also took 
the view that the change of the name was deliberate and found 
the defendant guilty of ‘legal fraud’. That again seems to be 
a very strong case. Mr. Grant relies on it and says ‘Here is a 
case of a company known by a shortened name’—a fact which 
appears to have been established; but I do not think it has been 
established in this case that the plaintiff company was known to 
the public by its shortened name, however much its title may 
have been abbreviated in the official publications. After all this 
interval of time, I have virtually no evidence before me to show 
that the public thought that the plaintiff company was known 
by the name ‘Asiatic’ and, as I have indicated, none of them 
have come forward to say that they were misled. 


Turton v. Turton’ and Tussaud v. Tussauds were cited, but 
those cases do not assist me as they are directed towards estab- 
lishing the proposition that a man cannot be deprived of the 
use of his own name. Manchester Brewery Company, Limited 
v. North Cheshire and Manchester Brewery Company, Limtteds, 





1. (1880) 50 L.J. (Ch.) 253. 
2 (1889) 42 Ch. D. 128. 3. (1890) 44 Ch. D. 678. 
4. (1898) 1 Ch. 539, 
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is an interesting case. There were at one time two companies, 
the Manchester Brewery Company and the North Cheshire 
Brewery Company. The latter company was purchased by 
persons who started a new company named the North Cheshire 
and Manchester Brewery Company. Byrne, J., took the view 
that the defendant’s name was not likely to deceive, but the- 
Court of Appeal decided otherwise, and, as 1-understand it, 
the basis of their decision, as expressed ‘by the Master of the 
Rolls, was that to embody the whole of the name of another 
company into a new company was likely to suggest to the public 
that the original company’s business was being carried on by 
the new company. I observe in that case that oral evidence was 
forthcoming to this effect. That case is, of course, very different 
from the case before me. Ewing v. Buttercup Margarine 
Company, Limsted1, was cited and I observe that Astbury, J., 
states the question for decision on page 6 as I have endea- 
voured to state it from the authorities, and it would seem that 
since 1917 the law has undergone no change. Astbury, J., 
thought that that case was very near the line, but Lord Cozens 
Hardy, M.R., considers that it was “a perfectly plain and clear 
case, not very near the line, but well over the line”. . There was 
apparently a great deal of affirmative evidence in that case. Mr. 
Grant relies on it very strongly because the plaintiff company 
was a north British concern, the nearest branch to the south 
being at West Hartlepool, whereas the defendant company bad 
its office in Westminster. In that case, of course, the decision 
turned on the use of the word “Buttercup” by the defendant. As 
Bankes, L.J., said at page 12 “the distinctive feature” of the 
plaintifs “trade name is ‘Buttercup’ ”. The learned Judges 
have no hesitation whatever in holding that there was a proba- 
bility of deception and confusion. Bankes, L.J., points out, on 
page 12, that it was not material that the business of the plain- 
tiff was mainly confined to Scotland and parts of the North of 
England. I would respectfully say that that case seems to me 
to be a very clear example of onecompany using the distinctive 
name attached to the goods sold by an earlier established com- 
pany and that, the goods being identical, confusion woiild be 
inevitable. 

The National Bank of India v. The National Bank of 
Indore? is a decision of Mulla, J. He emphasizes that it is 


1. (1917) 2 Ch. 1. 2, (1922) 24 Bom. L.R. 1181. 
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‘not necessary for the plaintiff to prove fraudulent intention. It 
would seem that the learned Judge was influenced, and I res- 
pectfully agree, by the fact that the plaintiff bank’s husiness in 
gold bars was likely to be prejudiced by the similarity of the 
names. He was impressed by the great similarity in the names 
and it is on that general impression that the defendant’s name 
was likely to deceive that he decreed the plaintiff’s suit. The 
learned Judge was naturally impressed by the similarity in the 
pronunciation of ‘India’ and ‘Indore’, but what also appears to 
have influenced him was that with this similarity in pronuncia- 
tion, the defendant should have thought fit to add also the 
words “National Bank”. From a perusal of the judgment I 
would respectfully say that I too take the view that in that case 
the defendant’s name is likely to deceive. Mr. Grant relies on 
the decision of Pearson, J., in Accident Insurance Co., Lid. v. 
Accident, Disease and General Insurance Corporation}. 
Pearson, J., held in that case that 


“either of the companies would, in the course of business, become known 
by a name shorter than the whole name, and that the old company (which 
"had been in existence for 14 years at the time of the judgment) is known as 


239 


The Accident Company’. 

The learned Judge comments on the fact that the 
defendant company did not put the word ‘Disease’ first 
in its name. “It might”, he observes, as well have called 
itself by the words “Disease, Accident and General Insurance 
Corporation” or “put the word ‘General’ first”. In the form 
in which it did come into existence he considers there 
was a probability of deception and that the plaintiffs were 
‘entitled to succeed. In the case before me, the defendant does 
not begin its name with the word ‘Asiatic’ but puts the word 
‘New’ first. 

Mr. Grant naturally relied on the judgment of Fletcher, 
J., in Oriental Government Security Life Assurance Co., Lid, y. 
Oriental Assurance Co., Lid.8, which, on the face of it, would 
seem very near to this case, because Fletcher, J., held that as 
‘the word ‘Oriental’ has become identified with the plaintiff com- 
pany the defendant company would be restrained from using 
tthe word ‘Oriental’ in its name, by which I understand the 
learned Judge to mean that the word ‘Oriental’ could not be used 
at all The plaintiffs relied very strongly on that case, but 





1. (1884) 54L.J. (Ch.) 104, 2 (1913) LL.R. 40 Cal. 570. 
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there the defendant company was known as “The Oriental” or 
“The Oriental Assurance Company,” and I would respectfully 
agree with Fletcher, J., in holding that the “Oriental Assurance 
Co.” would almost inevitably be confused with another beginn- 
ing with the word ‘Oriental!’ and ending with ‘Insurance Co.’ 
But if this is a decision that the use of the word ‘Oriental’ at 
all is prohibited, I would record my respectful doubt as to that 
part and that part only. The above cases are relied on by 
Mr. Grant. 


Mr. Rajah Aiyar has also referred to certain authorities. 
The Soctety of Motor Manufacturers and Traders, Lid. v. 
Motor Manufacturers, etc., Insurance Co., Lid.1, is a decision 
of Lawrence, J., as he then was. I do not think that case assists 
me. Asobserved by Lawrence, J., at page 685: 

“Tt is important to bear in mind first, that thisis not a case of fraud; 
secondly, that the business of the defendant company is altogether different 
from and in no way competes with the business of the plaintiff society; and, 
thirdly, that the name of the plaintiff society is descriptive and consists 
entirely of words in ordinary use in the English language ” 

He considers that the addition in the defendant’s 
name of “Mutual Insurance Co.” and the absence of the 
words “Society of” are sufficient to distinguish the two com- 
panies. The short judgment of Sargant, L.J., at page 692, I 
respectfully suggest, differentiates that case from this case. 
Saunders The Sun Life Assurance Society v. Sun Life 
Assurance Company of Canada%, is an authority for the 
proposition that, in the absence of fraud or dishonesty the 
defendant could not be restrained from the use of their 
own aine if it involved no misstatement of fact. The Sun 
Life Assurance Co.of Canada had as well established a name 
in Canada as the Sun Life Assurance Society in England. 
Stirling, J., held that the defendant company must take all steps 
to prevent their agents using the words “The Sun” or “The Sun 


Life” without the addition of the words “of Canada” in refer- 


ring to their company. The plaintiff company had been estab- 
lished in 1810 and the defendant company in Canada in 1882 
after various changes in its description. It seems to me that 
that case would have been more relevant if this was a suit by the 
defendants against the plaintiffs instead of by the plaintiffs 
against the defendants and if the question had arisen if the 
plaintiff company having inthe Mysore Stateacquired the name- 


1- (1925) 1 Ch. 675. ; © "2. (1804) 1 Ch. 537. 
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of the Asiatic Government Security Life Assurance Co., 
Ltd., could be restrained from using it in British India. 
Mr. Rajah Aiyar relied very strongly on Hopton W ood 
Slone Firms, Lig. v. Gethingl. That was a passing off 
action in which the Hopton Wood Stone Firms, Ltd., sought 
an injunction to restrain the defendants from carrying on 
business under the name of Hopton Stone and Marble Quarry- 
ing Co., Ltd. and the case turned on the significance of the 
word “Hopton” in relation to ‘Stone’ and a great deal of 
evidence was called about it; but Parker, J., at page 626, was 
satisfied with the undertaking by the defendants made at his 
suggestion that the defendants should carry on business as 
“The New Hopton Stone and Marble Quarrying Co.” or from 
their proposed company under the name of the “New Hopton 
and Marble Quarrying Co., Ltd.” in which case, as he observed, 
all danger of any such confusion would be avoided. Parker, J:, 
continues : 


“The defendants consented to this suggestion and offer that undertaking 
that the word ‘New’ shall be the initial word of their business style and the 
name of any company they register. I accept this undertaking as giving the 
plaintiffs all the reliefs to which onthe facts as I find them they would 
possibly be entitled.” 

The learned Judge had previously found that the plaintiffs’ 
stone and the defendants’ stone were the same and that the 
defendants were entitled to sell their stone under that name, but 
it will be seen at page 625 he observes that confusion would 
probably arise if the defendants carried on business or formed 
a company under or with the title of which the word “Hopton” 
is the first word. And it will be seen that the learned Judge 
took the view that by prefixing the word ‘New’ all difficulties 
would be avoided. This is of great interest, because both the 
learned Counsel in this case have been unable to refer me io 
any case like the case I have to decide—a case where a company 
with an established name sued another company with the same 
or a similar name but with the word ‘New’ added at the 
beginning of the latter’s name. It is appropriate at this stage 
to say—and these matters must be surely matters of impression 
—that the word ‘New’ to my mind, differentiated the defendant 
company -from the plaintiff company even without the other 
difference which is in the title; and it is interesting in deciding 
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matters of this sort which, excepi in the most flagrant cases, 
must always be of diffculty to find that so distinguished a 
Judge as Lord Parker, sitting thenas a Judge of First Instance, 
should bave taken what seems to be a similar view, and it is 
some satisfaction to me in arriving at this.result, to know that 
my impression was formed before the above decision had been 
brought to my notice. In the vast number of law suits 
authorities cited are generally relevant to questions of law but 


-in this case the authorities are virtually decisions on questions 


of fact and indicate how questions of fact impress the minds of 
the judges by whom the cases are tried. Mr. Rajah Aiyar 
referred to the following cases, Colonial Life Assurance Co. v. 
Home and Colonial Assurance ,Co.!, where Romilly, M.R., 
repelled the claim of the plaintiff company to obtain what 
he described as the monopoly of the use of word ‘Colonial’. In 
the case before me the plaintiffs are claiming the sole use of the 
word “Asiatic” because they claim that that word is the sign 
mark of their company. It seems to me that that is an 
untenable position and that they must succeed, if they succeed, 
not on that basis but on the basis of similarity of names. In The 
London and Provincial Law Assurance Society v. The London 
and Provincial Joint-Stock Life Assurance Company*, Shadwell, 


V.C., did not think that the defendants’ name was likely to 


deceive. In Merchant Banking Company of London v. 
Merchants’ Joint Stock Banks, Jessel, M.R., decided against the 
plaintiff company and it will be seen from his judgment that 
he arrived at his conclusion on a very simple basis that he does 
not consider that the names are sufficiently similar to deceive. 
In Bumsted v. The General Reversionary Co., Ltd.4; was 
referred to. The plaintiff company’s name was the General 
Reversionary and Investment Co. and the defendant’s name was 


‘General Reversionary Co, Ltd. Sterling, J.’s judgment is of 
-assistance to me in that he states that it ıs not sufficient to show 


that there is a similarity of names but it must also be shown 
that there is a reasonable probability that the use of the name 
would’ result in the defendant appropriating the material 
advantage of the plaintiff’s business. He held on the evidence 
and considering the small nature of the defendant’s business 
(16) 33 Beav. 548: 55 E. R. 482, 


` 2, _(1847)17 L-J, (Cb.) 37. 3. (1878) 9 Ch. D, 560, . 
4. (1887) 4 T.L.R. 621. 
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and that it was-carried on in Liverpool that there was no such 
reasonable probability as to justify him in interfering on an 
interlocutory application, but the learned Judge concludes his 
judgment by suggesting that the defendants would do well to 
change their name as soon as possible. Meikle v. Williamson, 
was cited, because in that case a misdirection of letters alone 
was held not sufficient and does not alone tend io prove that a 
customer who intends to deal with the one firm, is likely to 
mistake the other for that firm. In this case, it is important, 
as I have already said that there is no evidence that anybody 
was misled. 


So much for some of the cases which have been cited. As 
I said at an early stage it seems to me that, as the case-law is 
so well established, the decision must rest on the facts. Putting 
the names side by side and comparing them I can only say that 
it does not seem to me that the defendant company’s name was 
likely to mislead the public, that the word ‘New’ at the beginning 
was a decisive difference and, added to that there are the 
following circumstances, all of which should be taken into 
account. The plaintiff company has the ‘words ‘Government 
Security’ which the defendant company has not. The plaintiff 
company is a Mysore company and must have the description 
‘Registered in Mysore’ added to its name. The defendant 
company lays stress on the fact that it is sponsored by and 
associated with name of Birla Brothers and is in Delhi. I am 
not in the least satisfied that the plaintiff company is generally 
known as the ‘Asiatic’. I do not consider that abbreviations in 
some books, although not in all the books, is sufficient to 
establish that fact. I think that that is a fact which the plaintiff 
should have proved to my satisfaction. I agree that whether 
the name is calculated to deceive is entirely a matter for myself, 
and on the alleged similarity of name alone I am not in the 
least persuaded that the plaintiffs have a good case. But, even 
adding to such similarity as there is the statement of the 
defence witness Subbiah, there still remains as far as I am 
concerned a complete lack of certainty that the public spoke and 
thought of the company as the “Asiatic”. Even if the public 
did so speak of the plaintiff company, I am not thereby 
satisfied that they would confuse the ‘Asiatic Company’ with 
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the ‘New Asiatic Company’. The evidence on the plaintiff's 
side does not alter any impression I have formed as to the 
probability, or perhaps I should say improbability, of deception 
by the defendant's name. I am not satisfied that, because in 
insurance matters insurance experts may have abbreviations to 
refer to certain companies, it necessarily follows that the public 
used the same term. No’expert has said that he was confused. 
I am not satisfied, if it is material, that any actual harm has 
been done’ by the defendant company. The plaintiff company 
has, I am glad to see, prospered. It is notorious that a large 
number of insurance companies have come into existence in 
India and the progress of the plaintiff company seems to be 
entirely satisfactory. I have already emphasized the very 
strange position in which I am placed in trying a suit for an 
injunction when matters remained as they were for a period of 
four years, but I ought to record that, had the case been tried 
within a week of its being filed, I feel 1 should have arrived at 
the same conclusion. Holding as I do that the defendant 
company’s name was not calculated to deceive or cause confu- 
sion, in accordance with the legal principles which are now so 
clearly settled I must dismiss this suit with costs, but, in view 
of my last observation, I would add again (if it is relevant for 
me to do so) that, since the filing of the suit, nothing has 
happened to satisfy me that there has been that measure of 
confusion and deception as would entitle me to grant an 
injunction. Two counsel certified. 
Se VV. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAO. 
Kizhakkekara Natuvil Mankolath 
Iloth Govindan Nambudiri, 
karnavan and manager of 





Suit dismissed. 


the illom .. Appellani* (Plaintiff) 
v. 
Sooppiatath Amad, karnavan and 
manager of the tarwad .. Respondent (2nd Defen- 
dant). 


Mortgage—Usufruciuary morigage—Trespasser im possession even on 
date of mortgage—Mortgagee not put in possession—Suit by mortgagor 
against trespasser to recover property—Right to possession and mesne profits. 





* S, A. No. 124 of 1934. - 29th April, 1938. 
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The plaintiff in a suit had executed a usufructuary mortgage in favour 
of a third party for a period of two years and the mortgage deed recited that 
possession of the mortgaged properties had been given to the mortgagee but 
they were not delivered to him. The plaintiff brought a suit to recover those 
properties from the defendant, a trespasser in possession even from a date 
prior to the execution of the mortgage, with mesne profits. The mortgage 
was not redeemed, though the term of the mortgage expired before the in- 
stitution of the suit. 


Held, that the plaintiff mortgagor was entitled to sue the trespasser for 
possession and mesne profits even during the subsistence of the mortgage. 
The mortgagor would be entitled to mesne profits at least by way of damages 
for the loss resulting to him from the trespass and prevention of the mort- 
gagee from realising the profits towards the mortgage money, for which he 
continued to be liable. 

Mohideen Rowther v. Jayarama; Atyar, (1920) 40 M.L.J. 38: I.L.R. 44 
Mad. 937 relied on. 

Appeal against the decree of the Court of the Subordinate 


Judge of Tellicherry in A. S. No. 72 of 1931 (A.S. No. 425 of 
1930, District Court) preferred against the decree of the Court 
of the District Munsif of Taliparamba, in O. S. No. 847 of 
1921. 

P. Govinda Menon for Appellant. 

K. P. Ramakrishna Atyar for Respondent. 

The Court delivered the following 

JupGcMEeNT.—The plaintiff is the appellant, and the suit as 
amended in pursuance of the judgment of the High Court in 
S.A. No. 86 of 1927 is for recoveryof the plaint properties 
from the respondent with mesne profits from 1919. 

The title of the appellant to the suit properties is admitted 
and it is not disputed that as found by the Courts below the 
respondent is a trespasser in possession since 23rd September, 
1918. The suit was instituted on 3rd December, 1921 and 
normally the appellant would be entitled to a decree for posses- 
sion with mesne profits from 1919 as claimed. But the appel- 
lant had on Ist May, 1919, executed a usufructuary mortgage 
of the properties in favour of one Moosan Kutti and his son 
Muhbamad Kunhi for a period of two years, and though it is 
recited in the deed of mortgage that possession had been given, 
the respondent was in possession of the mortgaged properties 
and they were not delivered to the mortgagees. The debt is 
outstanding though the term of the mortgage expired before the 
institution of the suit, and the right of the appellant to posses- 
sion and mesne profits during the subsistence of the mortgage 
was challenged. The District Munsif upheld the claim of the 
appellant to possession and mesne profits from 1921 and since 
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he had taken possession of the properties and realised the mesne 
profits in execution ofthe decree which was reversed in S. A. 
No. 86 of 1927, the District Munsif declared and decreed 
that the appellant was entitled to recover possession of the 
properties with mesne profits for the year 1921. An appeal 
was taken by the respondent and the Subordinate Judge dis- 
allowed the claim for possession and mesne profits. 

The mortgage has not been redeemed though the term has 
expired and the question for decision is whether during the 
subsistence of the mortgage the appellant is entitled to sue for 
possession and mesne profits. It was not disputed that in the 
absence of a contract to the contrary the mortgagor has a statu- 
tory duty to put the usufructuary mortgagee in possession of the 
mortgaged properties nor was it contended that there was any 
contract to the contrary in this case. The appellant has thus 
a statutory duty to put his usufructuary mortgagees in posses- 
sion and it is common ground that the mortgaged properties 
were not delivered to the usufructuary mortgagees in spite of 
the recital in the deed of mortgage. The latter are not bound. 
to sue and obtain possession from a trespasser in possession on 
the dateof the mortgage, and as held by Reilly, J., in Krishna v. 
Subbannal, after considering the entire case-law on the point, so 
long as the appellant has a statutory duty to put his mortgagees 
in possession he has a right himself to sue the trespasser for 
possession in order that he may fulfil that duty. There is no 
such statutory duty when the transferee is dispossessed by a 
trespasser after being put in possession as in the cases relied 
upon by the Subordinate Judge and as pointed out in MoAideen 
Rowther v. Jayarama Aiyars, the mortgagor would be entitled. 
to mesne profits at least by way of damages for the loss resul- 
ting to him from the trespass and prevention of the mortgagees. 
from realising the profits towards the mortgage money for 
which he continues to be liable. The decision of the trial Court 
was therefore right and the decree of the Subordinate Judge 
cannot be sustained. It is therefore set aside and the decree of 
the trial Court is restored with costs here and in the lower 
appellate Court. , 

Leave to appeal is granted. 

K. C. 





Appeal alowed. 


‘1. ALR. 1929 Mad. 611 at 615. 
2, (1920) 40 M.L.J. 38: IL.R. 44 Mad. 937 at 941. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PANDRANG Row. 


Govinda Goundan and others .. Petitioners* (Respondents) 
U. 
Ayi Goundan and another .. Respondents (Petitioners). 

Criminal Procedure Code (V of 1898 as amended), Ss. 133, 137 and 139-4 
—Burial of corpse in place alleged to be public—Preliminary order under 
S. 133 directing removal of corpse—Respondent claiming private possession of 
place—Order absolute under S. 137—Jurisdiction to make—Proper procedure. 

Where a Sub-Divisional Magistrate passed a preliminary order under 
S. 133, Criminal Procedure Code, relating to the burial at a certain place 
which was alleged by the first party to be a public place, and the second party 
appeared before the Magistrate and contended that the place of burial was 
in their private possession and that the burial did not cause annoyance to 
anybody, and the Magistrate thereupon took evidence on both sides and 
passed an order absolute under S 137 of the Code, 

Held, that the order passed by the Magistrate was totally without 
jurisdiction and should be set aside. As there was some reliable evidence in 
the case in support of the case set up by the second party the Magistrate had 
no option but to adopt the procedure under S. 139-A of the Criminal 
Procedure Code as amended, and to stay his bands referring the party who 
moved him to go to the Civil Court. 

Ude Singh v. Mohammada, (192%) LL.R.10 Lah. 151; Kusha Mandal v. 
President, Gopainagar Union Board, (1934) ILL R. 61 Cal. 390; Thakur Sao v. 
Abdul Asis, (1925) I.L.R. 4 Pat. 783; Raghunandan v. Shew Nandan, (1932) 
A.L.J. 339, Chumi v, Emperor, (1938) A.L.J. 1013 and Hamid Ak v. Emperor, 
(1930) 32 Cr L.J 250, relied on. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional First Class Magistrate of 
Sankari dated 30th September, 1938 and made in M. C. No. 63 


of 1938. 

N. Somasundaram and M. Veluswams for Petitioners. 

C. S. Swaminathan for Respondents. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

OrpER.—In this case, the Sub-Divisional First Class 
Magistrate of Sankari has passed an order under S. 137 of the 
Criminal Procedure Code making absolute the preliminary order 
made by him under S. 133 of that Code. The order relates 
to the burial of a corpse in a certain place which was alleged by 
the petitioners in the case and also by the President of the 
District Board to be a public place. The respondents before 





* Cri. R. C No. 780 of 1938. 2th January, 1939, 
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the Magistrate who are the petitioners in this Court appeared 
before the Magistrate in response to the preliminary order which 
directed them to remove the corpse from the place in question 
and they contended that the place of burial was in their private 
possession and also that the burial did not cause annoyance to 
anybody. In these circumstances, the obvious procedure to 
follow was that prescribed in S. 139-A of the Code, which was 
introduced by the amending Act of 1923. Unfortunately, this 
section seems to have escaped the notice of the learned Magis- 
trate who instead of proceeding thereunder and deciding whether 
the evidence put before him by the respondents before him sup- 
porting the denial of the existence of any public right in the 
place in question was reliable, took evidence on both sides 
beginning with the evidence adduced on the side of the peti- 
tioners before him, and after considering the evidence on both 
sides, he came to the conclusion that the place of burial was 
definitely a public place. He puts it in paragraph 4 of his order 
as follows :— 


“On considering the evidence of the petitioners and the counter- 
petitioners, I have no hesitation in concluding that the alleged place of burial 
is defimitely a public one. Though the counter-petitioners have examined a 
number of witnesses, they are persons of no worth comparatively while the 
petitioners’ witnesses include the Health Inspector, two Village Officers and 
Oor Goundan of the village. They have all given evidence to the effect that 
the alleged place of burial isa public one. . . . . . . The evidence 
of the counter-petitioners fails to refute this allegation. It appears to be true 
that Rama Goundan the deceased father of the counter-petitioners installed 
the Pillayar in the Pillayar temple near the place of burial about twenty 
years ago. . . . . . The counter-petitioners allege that they have been 
storing manure and tying cattle on the site in question.” 


But the learned Magistrate refused to infer any right of 
possession from this evidence because village porombokes are 
generally made use of by the ryots for such purposes. As regards 
the evidence adduced about the planting of trees in the site by 
the respondents before him, he observed that it must have been 
recent. There is no doubt that the Magistrate has come to the 
conclusion that the place is a public one only after weighing the 
evidence adduced before him by both sides. This is not per- 
mitted by Chapter X as amended by the Act of 1923. This 
point has been stressed in several decisions of the High Courts. 
It is enough to refer to them and to give extracts from one or 
two of them. These decisions are reported in.Raghunandan v. 
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Shew Nandani, Chunni v. Emperor’, Hamid Ali v. Emperors, 
Ude Singh v. Mohammadas, Thakur Sao v. Abdul Asıg5 and 
Kusha Mandal v. President, Gopalnagar Union Boards. The 
last two are Bench decisions. In Ude Singh v. Mohammadat, 
Addison, J., held that the Magistrate can proceed under S. 137 
only if he finds there is no reliable evidence in support of the 
denial ofthe public rightin the place in question, and that where 
there is any reliable evidence, the Magistrate must stay proceed- 
ings. He observed also: 


“Itis not the duty of the Magistrate to come to a finding whether the 
evidence ıs sufficient in his opinion to support the case of the respondents; all 
that he has to see is whether there is any reliable evidence in support of the 
denial of any publie right . . ... .” 


If there is, the Magistrate must “stay his hands till the 
matter has been decided by a competent Civil Court”, Similar 
observations are to be found in the other decisions. As per 
Mullick, J., in Thakur Sao v. -!bdul Astzs: 

“The law requires first of all that the party shall appear before the 
Magistrate and deny the existence of the public right in question. Secondly, 
that he shall produce some reliable evidence, and thirdly, that such evidence 
shall be legal evidence and shall support the denial. If these three conditions 
are satisfied, then the Magistrate’s jurisdiction ceases to exist.” See bottom 
of page 786 and the beginning of page 787. 

The learned Judges who decided the case reported in Kuska 
Mandal v. President, Gopalnagar, Union Board®, point to the 
alteration of the law which was introduced by S. 139-A of the 
Code, the law before the amendment being that the Magistrate 
had to decide whether the claim of the second party was bona 
fide or not, or in other words, whether the claim is a mere pre- 
tenceornot. Before that amendment, no doubt, it was permissible 
and proper for the Magistrate to take evidence on both sides. 
But now what is to be decided is whether the denial of the public 
right by the second party is supported by any reliable evidence 
and if there is any reliable evidence in support of such denial, 
the Magistrate has no option but to stay his hands and to refer 
the parties who moved the Magistrate to take action to go tothe 
Civil Court. It cannot be said that there was no reliable evi- 
dence in support of the denial made by the petitioners nor does 
the Magistrate say there is no reliable evidence. Asa matter 
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of fact, the learned Magistrate appears to have lost sight of 
S. 139-A of the Code, and proceeded to conduct an enquiry 
straightaway under S. 137, Criminal Procedure Code. In doing 
so, he has assumed a jurisdiction which he did not possess and 
would not possess unless he had found beforehand that there was 
no reliable evidence to support the denial of the public right by 
the petitioners, that is to say, by the respondents before him. 

The order of the Magistrate is totally without jurisdiction 
and it is therefore set aside. In view of the fact that there is 
some reliable evidence in this case in support of the denial, it is 
not open to the Magistrate to take further action in the same 
inatter under Chapter X of the Code of Criminal Procedure. 

B. V. V. Petition alowed. 





PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


PRESENT :—LORD ATKIN, LORD PORTER AND SIR GEORGE 
RANKIN. 


The Oudh Commercial Bank, Limited, 


Fyzabad .. Appellants” 
v 


Thakurain Bind Basni Kuer and others .. Respondents. 


Civil Procedure Code (V of 1908), Ss. 47,48, O. 21, r. 2 and O. 34,7. 10— 
Executing Court—Powers of—Morigage decree—Sale proceedings—Agree- 
ment between parties giving time—Provision for enhanced tnteresit—Enforcea- 
bility—A pplication for continuance of execuison—Whether constitutes fresk 
application—Limitation. 

An application for execution of a decree is not a fresh application within 
the meaning of that sub-section by reason merely that steps have to be taken 
to undo the action of a Court in terminating an execution case contrary to 
the intention of the parties; nor is the application made a fresh application 
because it contains a claim for a higher rate of interest which had been 
agreed to in a compromise, or because only part of the properties originally 
mortgaged remain bound as security and saleable under the decree. The 
character of the application must be decided on the facts of each case, and 
the substance of the matter must prevail over the form of the application. 

In October, 1912, the mortgagees of certain ancestral properties obtained 
a preliminary decree of sale against the mortgagor. From 1912 to 1917 there 
were protracted proceedings between mortgagor and mortgagees, and in 1917 
a compromise was entered into between the mortgagees and the Court of 
Wards acting on behalf of the mortgagor, which containeda bargain for time 
on the interest payable being increased. Disputes arising out of the compro- 
mise culminated in an appeal to His Majesty in Council in 1921, a result of 
which wasthat the increased rate of interest was confirmed by Order in 





* P.C. Appeal Vo. 60 of 1937. 27th January, 1939. 
Oudh Appeal No. 16 of 1934. 
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Council In 1922 a sale which was ordered of the mortgagor's mghts in part 
of the mortgaged property was cancelled on terms of repayment by the mort- 
gagor of principal and interest by a certain date, the rate of interest being 
increased, and certain properties being released from the mortgage to make 
the repayment possible. In 1923 the Court then seised of the matter consigo- 
ed the execution proceedings to records contrary to the intention of the 
parties. In 1927 the agreement was embodied in a petition of compromise 
which preserved to the mortgagee the right to levy execution on default by 
the mortgagor. That compromise was registered as an adjustment under 
O. 21, r. 2, Civil Procedure Code. From 1927 to 1930 the mortgagor made 
various payments under the compromise. Subsequently he made default, 
whereupon the mortgagees applied to the Court for realisation by sale of the 
balance still due. 

Heid, that the later application made in those circumstances was not a 
fresh application within the meaning of S. 48 (1) of the Code, and that it 
was not barred as having been made more than twelve years after the final 
decree. 

Held, further, that in respect of the mortgage. decree it was competent 
for the executing Court to give effect to the terms agreed between the parties 
as to enhanced interest in consideration of a forced sale being averted. 

The Civil Procedure Code contains no general restriction of the liberty 
of parties to contract with reference to their nghts and obligations under a 
decree, and if they do contract on terms which have reference to and affect 
the execution, discharge or satisfaction of the decree, the provisions of S 47 
of the Code involve thar questions relating to such terms may fall to be 
determined by the executing Court. There is no principle which lays down 
that the original decree cannot be altered or varied by the parties even with 
the sanction of the Court, or that the mere consent of the parties cannot 
confer such a jurisdiction on the executing Court. A fair and ordinary 
bargain for time in consideration of a reasonable rate of interest is not to be 
regarded as an attempt to give jurisdiction to a Court to amend or vary the 
decree. 


Appeal froma decision of the Chief Court of Oudh dated 


13th August, 1934, reversing an orderof the Subordinate Judge, 
Fyzabad, dated 26th November, 1932. 


W. Wallach for Appellants.—The application of March, 1931, 
for realisation of the balance due under the compromise of 1927 
was not a fresh application within the meaning of S. 48 (1), Civil 
Procedure Code. The protracted proceedings between the parties, 
with the acknowledgments in writing by the mortgagor, and his 
various payments of principal and interest provided fresh starting 
points for the period of limitation. The mortgagor is estopped from 
now challenging the compromise agreement of 1927 with its provi- 
sion fora higher rate of interest. By that agreement he secured the 
release of a substantial part of the mortgaged property, as well as 
additional time. It is submitted that the Chief Court was wrong in 
ruling that the parties had no right to increase the rate of interest 
without an order of Court, with the result that the agreement for 
increased interest was unenforceable. 


P.C 
Oudh 
Commercial 
Bank, Ltd., 
Fyzabad 
v. 

Thakurain 
Bind Basni 

Kuer. 
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P.C Krishna Menon for Respondents.—The application of March, 
Oudh 1931, is barred by limitation by virtue of S. 48, Civil Procedure 


Commercial Code, which must be considered and construed without reference to 


Fyrabad the fresh starting points for the limitation period which are con- 
templated by Ss. 19 and 20 of the Limitation Act. The provision 


Bind Basni for increased interest contained in the compromise agreement of 


Kuer. 1927 is not enforceable. That provision goes outside the ambit of 
the original decree, and cannot be regarded eithe1 as an amendment 
or as an “adjustment” of it. 


27th January, 1939. Their Lordships’ judgment was 
delivered by 

Sir SIR GEORGE RANKIN.—This is a decree-holder’s appeal. It 
George is brought by the Oudh Commercial Bank, Ltd., Fyzabad, 
against an order of the Chief Court of Oudh dated the 14th 
August, 1934, dismissing an application for the execution ofa 
final decree for sale passed on the 22nd January, 1916, by the 
Subordinate Judge, Mohanlalganj, Lucknow. The respondents 
are the representatives of Babu Narindra Bahadur Singh (herein 
called the ‘‘judgment-debtor”’) who died in 1936 while the pre- 
sent appeal was pending. 


He was the grantor of a mortgage to the appellants dated 
the 2nd September, 1894, for Rs. 2,35,000 at 8 per cent. per 
annum over a large number of ancestral properties including 
both proprietary (kham) and under-proprietary (pukhtadart) 
villages. To enforce this mortgage a suit was brought against 
him by the appellants in 1911 and a preliminary decree for 
sale obtained on the 31st October, 1912, from the Subordinate 
Judge. On appeal to the Judicial Commissioner’s Court this 
preliminary decree was on the 15th June, 1915, varied, so as to 
fix the amount outstanding on the mortgage at Rs. 7,96,763, 
carrying interest at 4 per.cent. from the 3rd July, 1915. Very 
soon thereafter the Court of Wards, by order of the Govern- 
ment, assumed management of the judgment-debtor’s estate, 
which was not released till the 29th September, 1917. Accor- 
dingly the Deputy Commissioner of Fyzabad, as manager for 
the Court of Wards, became the defendant in the mortgage suit 
and the final decree for sale was passed against him (22nd 
January, 1916). It fixed the amount then due at Rs. 8,14,470 
with future interest at 4 per cent. on Rs. 7,96,763. 


The proceedings in execution of this decree have been 
protracted, but, apart from the application which has now been 
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brought before their Lordships, consist of an application 
to the Court which passed the decree (Mohanlalganj) to 
transfer it for execution to the Subordinate Judge at Fyzabad 
(7th September, 1916); an application to the Fyzabad Court 
for an order for sale of all the mortgaged property (3rd July, 
1917); and an application of the 16th January, 1922, asking 
that the previous proceedings, which had been much interfered 
with by stay of execution and otherwise, shouldbe restored and 
continued notwithstanding that the Revenue Court and the Court 
of the Subordinate Judge had ‘consigned it to records”. This 
last application was granted by order of the Subordinate Judge 
dated the 17th January, 1922. 


It appears that, when in 1916-17 the appellants were pro- 
ceeding to enforce their decree for sale, the Court of Wards 
made a bargain with them for time in which to pay off the 
mortgage debt gradually, the rate of interest to be increased 
{rom 4 per cent. to 6} per cent. Sufficient payments had been 
made under this arrangement to meet this interest and to repay 
a certain amount of the principal monies due on the decree, 
when the judgment-lebtor recovered the management of his own 
affairs in September, 1917, and repudiated the action of the 
Court of Wards, maintaining that its intervention in his affairs 
had been wholly illegal. In December, 1917, he carried in 
objections to the appellants’ execution proceedings, maintaining 
(1) that the final decree for sale was not binding upon him as 
the Deputy Commissioner did not represent him; (2) that the 
Court of Wards had no right to agree to pay interest at a higher 
rate than the 4 per cent. mentioned in that decree. The 
Subordinate Judge dismissed these objections (17th May, 
1918); on appeal the Court of the Judicial Commissioner 
dismissed the first but gave effect to the second, holding that 
all payments made by the Court of Wards should be credited in 
reduction of the decretal dues on the footing of interest at 4 
per cent. only. To their decree of the 16th December, 1918, a 
statement of account was annexed showing the amount 
outstanding as at that date for which execution could proceed. 
This sum should have been entered as Rs. 7,65,898, but by an 
error in calculation it was entered as Rs. 6,70,610; this error 
was pul right on an application under S. 152, Civil Procedure 
Code, by order of the Judicial Commissioner’s Court dated the 
29th August, 1918. 
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Both parties obtained a certificate enabling them to appeal 
to His Majesty in Council from this decree of the 16th 
December, 1918. On the 9th February, 1920, by Order in 
Council on the judgment-debtor’s petition, a stay was granted 
until the determination of the appeal, upon the terms (a) that 
the judgment-debtor would pay interest at 6! per cent. in lieu 
of 4per cent. fromthe 7th September, 1916, until realisation and 
(b) that the present appellants’ appeal should be withdrawn. 
The judgment-debtor’s appeal to His Majesty was dismissed in 
May, 1921, but, the Order in Council not having been so drawn 
as to give effect to the undertaking to pay increased interest; 
another Order in Council was passed on the 25th May, 1922, 
amending the previous Order in Council by directing that this 
provision for increased interest be added to the decree of the Court 
of the Judicial Commissioner dated the 16th December, 1918. 
This direction was not formally communicated to the Fyzabad 
Court (under O. 45, Civil Procedure Code) till November, 1922, 
and in the meanwhile execution had been stayed from January 
to July, 1922, by an injunction obtained by the judgment-debtor 
in a separate suit attacking the legality of the action of the 
Court of Wards. 

These were the causes which had rendered ineffectual until 
1922 the application for execution made by the appellants to 
the Subordinate Judge at Fyzabad in July, 1917, and which 
account for their application of the 16th January, 1922, to 
restore and continue the execution proceedings, and for the 
order granting this application. The circumstance that the 
appellants when applying for transfer of the decree, for an 
order for sale, and for an order to continue, did so on each 
occasion upon a tabular statement (O. 21, r. 10, Civil Proce- 
dure Code), hardly conceals the fact that so far they had made 
one application for execution of the final decree and one only. ' 

As the property comprised in the mortgage was ancestral, 
execution proceedings had to be transferred to the Collector, 
and Schedule III, Civil Procedure Code, applied to them 
(Ss. 68, 69, Civil Procedure Code). After the order of the 
Subordinate Judge in 1922, the judgment-debtor’s under- 
proprietary rights in certain villages were sold by the Revenue 
Court in October, 1922, but on the 18th November, 1922, the 
sales were cancelled by agreement, the judgment-debtor 
agreeing to pay certain sums by October, 1923. These he paid. 
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Another agreement was made on the 3rd April, f924, by which 
half of the amount then due. should be paid by the Ist April, 
1925, and the balance by tHe 1st April, 1926, interest after 
March, 1924, being increased’ from ‘6} to 8 percent. per annum, 
to be paid half-yearly and with half-yearly rests.. Asa term of 
this agreement, half of. the proprietary and- all:the,'under- 
proprietary villages were released from the mortgage. to enable 
the judgment-debtor to raise-the money necessary to make the 
promised payments. This agreement was not fully carried out, 
but time was given to the judgment-debtor who made several 
payments in 1926. On the 9th March, 1927, a final agreement 
was made by the parties. This final agreement was embodied 
in a petition of compromise which fixed the amount then due 
at about 34 lacs of rupees and arranged for payment of principal 
by annual sums of Rs. 50,000 and of interest.at 8 per cent. per 
annum half-yearly with a liability for compound interest in case 
of default :— 

“The proceedings for auction sale ‘shall remain a abeyance in case the 
fixed instalments be paid regularly. In case any’ instalment or-part of any 
instalment or amount of interest or part of interest be not paid at the appoint- 
ed time, then the decree-holders will be competent to immediately take out 
execution in respect of their entire demand and recover their entire demand 


from that property which the decree-holders have not released from the 
liability of their demand by auction sale in accordance with the terms of this 


compromise.” 

On the 14th March, 1927, the Sales Officer at Fyzabad 
sent the compromise petition to the Fyzabad Court in order 
that it might be forwarded to the Court which wascompetent'‘to 
amend the decree of the 22nd January, 1916, in accordance 
with the new arrangement for compound ‘interest at 8 per cent. 
What provision of the Civil Procedure Code was thought to 
authorise such an “amendment” of a decree does not appear; but 
the Sales Officer and the parties expected, it would seem, 10 receive 
through the Fyzabad Court an “amended decree”. ‘In fact, aš 
we now know, though execution proceedings had been actively 
proceeding before the Sales Officer at’ Fyzabad - ‘from 1923 to 
1927, the Subordinate Judge at Fyzabad had in October, 1923, 
consigned the execution case to records and ‘returned the papers 
to the Court at Mobanlalganj.: This he had done, apparently, 
without notice to the decree-holders, and as a result of corres: 
pondence with the Deputy- Commissioner, in ‘view of the fact 
that the judgment-debtor had béen carrying out the terms‘of the 
arrangement of November, 1922, cancelling the judicial sales‘of 

83 
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‘October, 1922. In these -circumstances the Fyzabad Court on 
the 21st March, 1927, sent the compromise petition to the: Court 
at Mohanlaiganj, and the Subordinate Judge of the latter Court 
recorded the “substatice of it in the appropriate register as an 
adjustment under O. 21, r. 2,-Civil Procedure Code, this being 
the only action upon the-compromise which he had any authority 
under the Code to take. No amended decree was ever brought 
into existence and the Sales Officer’s reminders to the Fyzabad 
Court'did not tesult in his getting any such document; but in 
1927 and. down to 1930 the judgment-debtor made various 
payments under . the’ compromise arrangement which were 
recorded in the Court at Mohanlalganj.. He was, however, in 
default when on the 24th March, 1930, the appellants applied 
‘on a tabular statement to the Mohanlalganj Court to transfer 
the decree back to Fyzabad for execution. ' Despite the objec- 
tion -of the judgment-debtor that his default had not made the 
total sum immediately payable, a transfer certificate was issued 
for Rs. 2,14,287, and on the 19th March, 1931, the appellants 
filed another application under O~ 21, r. 10, at Fyzabad. In 
this they asked that the balance due under’ the compromise— 
Rs. 2,10,985—should be realised by the sale of certain proprie- 
tary villages which had not been released from the mortgage, 

reciting that the arrangement in case of default had been that 
“the sale proceedings ' would be resumed according to the Papers. 3 


The main question before their Lordships is whether this 
application of the appellants is barred by S. 48 of the Civil 
Procedure Code as being, more than 12 years from the. date. of 
the final decree for sale (22nd January, 1916). The learned 
Subordinate Judge on the 26th November, 1932, held that the 
application was a fresh application within the meaning of, that 
section, but that the appellanis were entitled under cl. 3 of T. 11 
of Schedule III of the Code 1o.an allowance of time which was 
sufficient to bring them within 12 years from 1916., The Chief 
Court (14th, August, 1934), considered that the appellants were 
not entitled to any allowance of time under this clause, that they 
could not be allowed - to ireat any other date than the 22nd 
January, 1916, as.the date of the decree and that Ss. 19 and 20 
of the Limitation Act did not apply to,the period limited by 
S, 48 .0f the Code. They also held that the appellants could 
pot in any: case have execution for,any higher rate of interest 
than64 pesjcent. . From;their, decision dismissing the appellants’ 
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application for`execution the present appeal has been brought to 
His Majesty in Council. 


In view of the great difference of judicial E N, 
by the, decisions of High Courts in India as to the effect in exe- 
čution cases of bargains for time or other compromises a num- 
ber of matters have been discussed by learned counsel on both 
sides. But the first matter for consideration under S. 48 of the 
Code is whether or not the appellants’ application for sale is a 
“fresh application” or is to be regarded as merely ancillary to or 
incidental to the prosecution or continuation of the application 
of 1917 which had been reinstated in 1922. The appellants pro- 
ceeded by way of ‘tabular statement under O. 21, r. 11, both 
on the 24th March, 1930, when asking for transfer of the decree 
to Fyzabad and also on the 19th March, 1931, when asking for 
an order for sale, but one of these tabular statements was un- 
necessary in any view. They seem always to have approached 
the Court in this particular manner even when in 1922 they were 
expressly asking for continuation of proceedings previously 
brought. And they adopted the same course on the 19th March, 
1931, though their prayer was that the sale proceedings which 
had been depending at the date of the compromise of 1927 
should be resumed or taken up according to the papers already 
prepared in the Revenue Court. The learned Subordinate Judge 
considered that the application should be regarded as a fresh 
application because the property sought to be sold was not the 
whole taluga but only half of the proprietary villages, because 
interest was to be realised at 8 per cent. and because the appel- 
lants had applied afresh to the Court which passed the decree 
and had obtained in 1930 a transfer back to Fyzabad. The 
learned Judges of the Chief Court donot discuss this question in 
their judgment and it may be that it was not afgued before 
them. But though the procedure adopted by the appellants tells 
against them on this point, it is very necessary, if their rights 
under their decree are to depend upon it, to examine closely the 
position in which they were placed by the compromise of 1927. 
In their Lordships’ opinion the recording of the payments made 
thereunder by the Court at Mohanlalganj and the application to 
that Court for a retransfer of the decree to Fyzabad were con- 
sequential upon and are attributable to the circumstance that the 


execution Court at Fyzabad had acted as though the execution. 


in that Court.were at an end. In September, 1923, the Subor- 
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dinate Judge had-written to the Deputy ‘Commissioner asking: 
what had happened in this execution case and had.been told that 
5 lacs had been paid, that the parties were coming to an agree- 
ment, that the matter would. not be settled for at least two 
years and that there was no need for him to “keep the file pen- 
ding any longer. ‘Accordingly the case was byorder of the 6th 
October, 1923, consigned to records as partly satisfied and a 
sum of 5 lacs credited. From the judgment of the Subordinate 
Judge we learn that, the papers were returned to Mohanlalganj, 
Nevertheless for four. „years sale proceedings had actively conti- 
nued before the revenue authorities at Fyzabad i in the sense that 
bargains for time had been made, recorded, partly carried out, 
and renewed while the necessary steps for carrying out the sale 
were being from time totime adjourned. In 1924 a compromise 
had been recorded by the Subordinate Judge and a number of 
properties released by his order of the 5th April, 1924. The 
compromise of 1927 was made upon the footing that there was 
a subsisting execution proceeding in the Fyzabad- Court under 
which action, could be taken for sale at any, moment, and in 
respect of which postponement of sale could be made conditional 
upon the judgment-debtor carrying out the terms agreed. The 
fact that the parties or. their advisers or the officials of the 
Revenue Court desired to have an amended decree from what- 
ever Court was competent to give it resulted in the Subordinate 
Judge at Fyzabad taking action in continuation of what he ‘had 
done in October, 1923, which unexpectedly ended the execution 
case at Fyzabad and involved a retransfer of the decree by the 
Court at Mohanlalganj. “This Court,” says the Subordinate 
Judge, “had sent the papers back to the original: Court and so 
forwarded ihe compromise also. ” No doubt the learned Judge 
was much puzzled as to the proper course to take on receiving 
the request to obtain an amended decree, Their Lordships 
appreciate his difficulty, but in these circumstances they cannot 
think it right to regard the appellants’ application asa fresh 
application in the sense of S. 48 of the Code merely by reason 
of the steps which they thought it necessary to take to undo the 
action of the Court at _Fyzabad in terminating the execution 
‘case contrary to the intention of the parties. Nor do they con- 
sider that the claim of interest at 8 per cent. (agreed to in 1924 
for the first time and acted on thereafter by the parties in their 


` protracted negotiations) made the application. a fresh. applica- 


ry, THE MADRAS LAW JOURNAE REPORTS. 661 


tion as distinct from one to continue the previous proceedings as 
contemplated by the compromise of March, 1927. Nor did the 
fact that only part of the original properties remained bound by 
the security and saleable under the decree. , It was on the con: 
trary an application to revive the previous proceedings on the 
footing that they had not terminated. The question of the 
character. of the application has to be decided upon the circum- 
stances of each’case, and in the present case the bargain of the 
parties is a circumstance of great importance asis the fact that 
the Fyzabad Court acted by inadvertence’contrary thereto. The 
substance of the matter must prevail over the form of the appli- 
cation which, in-their-Lordships’ opinion, is not a fresh appli- 
cation as contemplated by S. 48. 


This conclusion renders it unnecessary that their Lordships 
should examine other contentions of the parties save the con- 
tention upheld by the Chief Court that in any event interest 
cannot be recovered in execution of the decrce of the 22nd 
January, 1916, at more than 6, per cent. Itis said that there 
is no order of any Court for more than 64 per cent. The 
agreement for 8 per cent. was first made in 1924. It was 
made with the knowledge of the Sales Officer and approval of 
the Deputy Commissioner, and a large number of villages were 
released from the mortgage as part of that bargain. The 
bargain was referred to in the petition of the appellants to the 
Subordinate Judge at Fyzabad filed in 1924 under O. 21, r. 2, 
though the term as to interest was’ not expressly mentioned. 
An order Was obtained from'him directing the release of the 
villages from sale. So, too, in 1927 the amount due under the 
decree was fixed by agreement of the parties upon a calculation 
of 8 per cent. for part of the time, and further time was given 
to the judgment-debtor upon that footing from 1927 to 1930. 


The decree in the present case was a final decree for sale, and,’ 


as is now recognised by r. 10 of O. 34,'the mortgage account 


has to be carried down to the time of actual payment in order: 


to get a final’ adjustment of the amount to'be paid. All costs, 
charges’ and expenses properly incurred by the mortgagee up to 
that’ time have’ to'come into the account. Yet if the Chief 
Court’s view be right the executing Court is wholly without 
jurisdiction to‘include ‘everi by agreement interest payable under 
an arrangemént whereby the mortgaged property has-been saved 
froma forced sale under the decree. , The authority relied upon 
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by the learned judges of the Chief Court is Gobardhan Das v. 
Dau Dayalı and the principle invoked is that the original decree 
cannot be altered or varied by the parties even with the sanction 
of the Court, and that in any case mere consent of the parties 
cannot confer such a jurisdiction on the executing Court. This 
line of reasoning is not without support from other decisions of 
Indian High Courts, though authority and practice to the con- 
trary is also to be found. On this difficult and important ques- 
tion their Lordships are not in agreement with the view taken 
by the Chief Court. They do not consider that it takes suffi- 
cient account of the facts that the Code contains no general 
restriction of the parties’ liberty of contract with reference to 
their rights and obligations under the decree and that, if they do 
contract upon terms which have reference to and affect the exe- 
cution discharge or satisfaction of the decree, the provisions of 
S. 47 involve that questions relating to such terms may fall to 
be determined by the executing Court. “Amendment,” or 
alteration of the decree whether under S. 152 or by review is a 
different matter under, the Code. No doubt. an adjustment, if 
not recorded under O. 21, r. 2, cannot be recognised by any 
Court executing the decree. The compromise of 1927, however, 
was recorded; it was an adjustment even if it was something 
more, and it contained the terms upon which the adjustment 
was agreed to. It was not an attempt to bring under the decree, 
a liability extraneous to the mortgage or the mortgage suit (cf. 
Pradyumna Kumar Mullick v. Kumar Dinendra Mullick?). 
Their Lordships see nothing in the Code requiring them to hold 
that, had the judgment-debtor paid the- agreed instalments, 
punctually, the appellants, after 1927, could have executed the 
decree for the whole sum outstanding contrary to the terms of 
the compromise. Nor do they think it reasonable that such a 
compromise, if enforced by the executing Court, should not be 
enforced as a whole. They are not prepared to regard a fair 
and ordinary bargain for time in consideration of a reasonable 
rate of interest as an attempt to give jurisdiction to a Court to 
amend or vary the decree. Such a bargain has its effect upon 
the parties’ rights under the decree, and the executing Court 
under S. 47 has jurisdiction to ascertain its legal effect and to 
order accordingly. it may or may not be that any and every 


es oo (1932) LL.R.54 All. 573 (F .B.). 
Z (1938) 1 M.L.J. 743: L R. 64 I À. 302, 308: L.L.R. (1938) 1 Cal’ 66 (P.C). 
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bargain which would interfere with the right of the decree- 
holder to have execution according to the tenor of the decree 
comes under the term “adjustment” : on that their Lordships do 
not pronounce. Nor will they here consider what consequences 
would flow from a finding that a particular bargain for time 
was not an adjustment. In the absence of express statutory 


authority it is not possible in their Lordships’ view to regard: 


O. 20, r. 10, as excluding any possibility of the parties coming 
toa valid agreement for time to which.the Court under S. 47 
will have.regard. The rule does not apply to all decrees, but 
only to decrees for the payment of money in so far as they are 
of that character. The purpose of providing a limitation of six 
months for such applications to the Court which passed the 
decree is not altogether plain, and the objects may be more than 
one; but this provision, like the rule itself, affords no sufficient 


ground for holding that the Code makes parties wholly incom- 


petent to come to an arrangement for time enforceable in exe- 


cution proceedings. Such bargains may take different forms, 


and it is not possible to pre-judge the individual case. If it 
appears to the Court, acting under S. 47, that the true effect of 
the agreement was to discharge the decree forthwith in consi- 
eration of certain promises by the debtor, then no doubt the 
Court will not have occasion to enforce the agreement in execu- 
tion proceedings, but will leave the creditor to bring a separate 
suit upon the contract. If, on the other hand, the agreement is 
intended to govern the liability of the debtor under the decree 
and to have effect upon the time or manner of its enforcement, 
it is a matter to be dealt with under S. 47. In sucha case to 
say that the creditor may perhaps have a separate suit is to 
misread the Code, which by requiring all such matters to be 
dealt with in execution discloses a broader view of the scope 
and functions of an executing Court. Their Lordships are in 
agreement with the statement in the case of Gobardan Das (p. 
585 of the report supra) that “in numerous cases a compromise 


between the decree-holder and the judgment-debtor entered into 
in the course of execution proceedings, which was duly record- 


ed, has been enforced” and they are not of opinion ‘that 
the practice, which is both _ widespread and inveterate, is con- 


trary to the Code. They,are of opinion, that in the present, 


case the compromise can-and should be enforced .in these 


execution proceedings. vr PANA 


Margaret 
Lornie 


Sait. 


664: 


..- They. will humbly advise His Majesty that this appeal’ 
should be allowed, the decree of the Chief Court set aside, and 
the order of the Subordinate Judge dated the 26th November, 
1932, restored... The respondents must pay the costs of the 
appellants in the-Chief Court and of this ‘appeal; in addition, the 
appellants will have eee add these costs, if unpaid, to their 
security. 3 - 

` Solicitors for Aolat Hy. S. Polak & Co. 
Solicitors for Respondents: Nekra & Co. 


RCC, Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr. JustIck PanpranG Row 
Justice KRISHNASWAMI AIYANGAR. 
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AND Mr. 


Margaret-Lornie - . Appellani* (Plaintiff) 
Abu Backer Sait, Minor by guardian 
-Alli Mohammad acca Sait . Respondent 
dant). 


Guardian ond Suid Pionai contract entered into by guardian—Ltabi- 
lity of minor—S uit filed against minor alone—Remedy against minor's estate 
whether available—Money borrowed by guardian for developing minor's estate 
—Binding mature—Guardian and Wards Act, 1890, S. 27—Direct recourse 
against minor's estate—Limiiation Act (IX of 1908), S. 19—Agent duly antho- 
rised—Guardian of minor acknowledging liabthty. 


(Defen- 


. A guardian cannot-enter into,a covengat or contract on behalf of the 
ward so as to impose-a ‘personal liability’ on the latter, the expression to be 
tinderstood ih this context as including a liability of his estate as well. Where 
á guardian enters into a personal contract of loan the remedy of the creditor 

’ ordinarily against the guardian personally though the latter couid claim to- 

subrogated to the right-of indemnity which the guardian himself might 
ave in respect of moneys whether óf his own or borrowed from others, 
` bich he had applied for those purposes of the estate which are permitted to- 

dm by law. ‘In proper cases and where the guardian is also impleaded as a. 
party to the suit the- right of subrogation can possibly be worked out in 
the same suit and without the necessity fora fresh one. Otherwise the best 
that the creditor can get, where he has sued the minor direct without im- 
pleading the guardian as party, is a mere declaration that hei is entitled to 
subrogation but not a decree executable. Sgait the minor's estate by a process. 
ofexecution. , `, 

. Waghela Rajsanji v. Shekh Masludin, (1887) L.R. 14 L.A, 89: LL.R. 1R 
Bom. 551 (P.C) and Indur Chunder Singh v. Radhokishore Ghose, ee, 
LR: Pi A. 90: IER 19 Cal. 507(P.C), relied on. © 

*Appeal No. 257 of 1934. 16th November, 1938, 
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Dowse v. Gorton, (1891) A.C. 190; Raybould-v. Turner, (1900) 1 Ch. 199 
and Srishchandra Nandi v. Sudhirkrishna Banerji, (1931) ILR. 59 Cal. 216, 
referred to. 

The minors estate cannot be made liable for monies spent by the guardian 


for: improving or developing it, asa borrowing for such purposes would: 


prima facie be beyond the powers of a guardian and likely to endanger the 
corpus of the estate itself instead of preserving it. 

S. a of the Guardian and Wards Act merely defines "and regulates the 
duties between themselves of the guardian of the property and the minor 
and it cannot be construed so as.to afford a direct relief toa person whose 
monies were borrowed and applied to a minor’s estate by a guardian. 

Ammalu Ammal v. Nomagiri Ammal, (1917) 33 M.L.J. 631, relied on. 


Where a guardian has authority to borrow he may well be invested with 


authority to keep the debt alive also and bis acknowledging the debt on behalf 
of the ward will save limitation, the acknowledgment being by an ‘agent duly 
authorised in this behalf’ under S. 19 of the Limitation Act. 


_  Annapagouda v. Songadigyapa, (1901) I. L. R. 26 Bom. 221 (F. B.), 
distinguished. 

Appeal against the decree of the Court of the Subordinate 
Judge of Nilgiris at Ootacamund dated 11th April, 1934 and 
passed in O.S. No. 74 of 1933. 

Westmoreland: Wood, G. Rajagopalan aad T. Srinivasan 
for Appellant. 

i A. C..Sampath Aiyangar for Respondent. 

The judgment of the Court was delivered by 


Krishnaswami Aiyangar, J —Thisis an appeal by the plain- 
tiff against the decree of the Subordinate ‘Judge of the Nilgiris 
dismissing her suit, O. S. No. 74 of 1933. That suit was filed 
by her in her capacity as executrix to the will of her late 
husband, J. Lornie who had died on 19th May, 1933. Mr. 
Lornie appears to have been doing while alive, a business in 
tea and coffee. He had a tea factory of his own, and was also 
advancing monies to owners of tea and coffee estates, in order 


to obtain for the purposes of his business the produce of those 


estates. ` It is alleged in the plaint that he advanced in the first 
instance a sum of Rs. 15,000 to the defendant, a minor, on a 
promissory note executed on 17th November, 1924, by his 
mother, Kathijabai. Whether at the time she had been appoint- 
ed guardian of the son is not known, though it is known she 


was in fact appointed the guardian of his person as well as his- 


property some time in 1925. The money was advanced in order 
to enable her to discharge a debt of his father, and also to, run, 
improve and develop his Upper Yerragadu and Bygalony 


estates efficiently and so as to obtain a better return from them.. 


84 


Margaret 
Lornie 


v. 
Abu Backer 
Sait. 


666 THE MADRAS LAW JOURNAL REPORTS. [1939 


A further sum of Rs. 200 was, it is alleged, advanced on 13th 
April, 1925,’for the same purpose. At the end of June, 1925, 


. the amount remaining due to the plaintiff's husband after giving 


credit for monies and goods received from the guardian was 
Rs. '10,953-5-0. 


From the 4th July, 1925, onwards, he began, it is alleged, 
to make weekly advances for working, improving and develop- 
ing the estates. These advances were mostly in sums of Rs. 200 
or 250 and were made to the Manager of the estate one Yusuf 
Sait, a near relation of the minor appointed by and acting 
presumably under the instructions of the guardian. Kathijabai 
died on 5th August, 1925, and by order of the District Court, 
Coimbatore, dated 10th December, 1925, Hanifa Bee the sister 
of the minor was substituted in her place. This however made 
no difference in the dealings between Lornie and the minor’s 
estate which continued on the old basis. Further advances 
were made and by 31st August, 1926, it was found that a sum 
of Rs. 24,912-13-0 was due by the defendant but this sum, it 
is pleaded in’ the plaint, was repaid by the subsequent payments 
and deliveries of produce. The account of the dealings which 
continued after: that date resulted on a liability of 
Rs. 36,244-4-11, as up to 31st March, 1931, With subsequent 
interest it swelled to Rs. 46,895-7-6 by the date of the plaint 
and this was the amount claimed as due from the ederendant 
together with further interest. 


.  Itis noteworthy that the promissory note A TEE T 
which seems undoubtedly a good debt binding upon the minor is 
not founded upen'in the plaint. The reason must be either the 
knowledge ‘that a claim on ihe promissory note as such was 
barred by limitation or more probably the fear that it evidenced 
a personal obligation of the guardian not capable of béing en: 
forced against the minor or his estate. On its face it does not 
purport to have.been made on behalf of the minor. } Neither 
has any claim been made on the footing of necessaries supplied 
forithe maintenance of the minor. -The plaint proceeds entirely: 
on the footing that the advances were made for the equ 
of the estate and not for those of the minor. . -W 

. On' behalf.of-the minor! defendant, the atte was entered 
= a third guardian, A. Rahim Sait appointed in pface ‘of Hanifa 
Bee after her removal fromthe office. In the- -written ‘statement 
the defendant question’ the right’ of ‘Kathijabai-to ‘borrow’on’ 
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behalf of the minor either as his natural, de facto or de jure 
guardian. It was pleaded that the advances to her as well as to 


Hanifa Bee were the result of an unauthorised arrangement- 


between Lornie and Yusuf Sait for the benefit of the former 
and in order to secure for him exclusively, the entire produce 
of the minor’s estates rather than in the interests of the minor. 
It was averred that the advances were unnecessary for working 
the estate and were not in fact applied for its benefit either. As 
tegards Hanifa Bee it was also suggested that she did not take 
any part in ihe management of the estate at all, did not apply 
for or receive any advance from Lornie, and did not in fact 
authorise Yusuf to borrow from Lornie or for that matter from 
any other person. It was also pleaded that the claim was 
barred by limitation. 


Two issues were tried by the learned Sub-Judge and they 
are: f 

(1) Are the borrowings by or advances to the defendant’s 
guardian from the plaintiff’s late husband true, and do they or 
any of them bind the defendant? 


(2) Is the suit or any portion of the claim barred by 
limitation ? 

Recording a finding in the negative on the first and in the 
affirmative on the second of these issues the Subordinate Judge 
has dismissed the suit and hence the plaintiff has preferred the 
appeal. 

The Subordinate Judge considered three questions under 
the first of the above issues. They ‘vere, whether the advances 
were in fact made, whether they were made to a person having 
authority to act, on behalf of the minor, and whether they were 
made for purposes binding on him. Ona consideration of the 
evidence he came to the conclusion that the advances were true 
and though in fact made to Yusuf, they were made to him 
under circumstances which showed that he received them with 
the consent and approval of the duly appointed guardians. He 
accordingly held that the latter must be deemed to have made 
the borrowings. This finding by itself was not however enough 


for the plaintiff to succeed. For on the third and the most 
important point the learned Judge found against the plaintiff. 


and this necessarily led to the dismissal of the suit. There can 
be no doubt, as the learned Judge has found, that the money or 
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at. any rate most of it was spent for some purpose or other 
connected, with the person or estate of the minor.. In the 
absence however of an averment in the plaint to the effect that 
any portion of the advances went’ towards the maintenance of 
the person of the minor, it is not permissible for the plaintiff. 
after the conclusion of the trial in the lower Court, or in the 
appeal here to put forward a case of necessaries supplied to the 
minor for his education or support.: In fact there is no evidence 
on’ the record on this point except that indicated by two items. 
of expenditure shown in the administration accounts filed into 
Court by Hanifa Bee as guardian. In Ex. Q relating to the 
period- from Ist April, 1928 to 31st March, 1929, a sum of 
Rs. 4,917:12-0 is ‘shown as’a disbursement for minor children, 
H-account and in Ex. R covering the period from 1st April, 
1929 to 31st March, 1930,.a further sum of Rs. 3,767-8-0 
appears to have been spent for the minor and his sister’s. 
account. It is not possible, from these debits alone and in the 
absence of other evidence, to conclude that it was out of the 
advances made by Lornie that these two disbursements were in 
fact made, as we find that both these accounts exhibit other 
borrowings frorn other persons also from which the disburse- 
ments could have been made. Some correspondence has. 
been made available to us in print, but it suggests clearly 
enough that whenever moneys were required, they were 
uniformly required for purposes connected with the estate 
and not for the maintenance of the minor. The learned, 
Judge in the Court below is of opinion for the reasons given” 
by him in, his judgment, that the amounts spent on the minor 
according to the accounts were out of all proportion to the 
income from the estate. So they might well be. But we find 
it difficult to express any definite opinion one way or the other’ 
in view of the paucity of the evidence adduced. Whether’ any- 
portion of the minor’s necessary expenses came out of the” 
advances made by the plaintiff’s husband, and if so how much 
oi those advances represent necessaries actually supplied for 
the personal needs of the minor are questions which could have- 
been, but have not been explained by the evidence. They remain 


therefore in the region of mere speculation. ‘In these circum- 
stances we are unable to hold that any portion of the advances. 
have been sátisfactorily made out to have been.made or utilised 


for the personal necessaries of the minor defendant. 
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To the extent to which the advances are shown to have 
been made for the necessities of the minor’s estate, a claim 
could of coursebe sustained provided the proof is sufficient, and 
the procedure, proper. The learned Judge has as we have said 
found in plaintiff’s favour to this extent, namely, that the monies 
were all spent for some purpose or, purposes connected with the 
estate. He has not however found that the borrowing was 
either reasonable or proper or necessary for the realisation, 
protection or benefit of the minor’s property. In fact, the 
Subordinate Judge has held that no man of ordinary prudence 
would have made or accepted these large and in his opinion, 
unnecessary advances in the known circumstances of the minor’s 
estate. He has instituted for a series of years a comparison 
between the yield from, and the expenditure on, the estate as 
disclosed by the accounts kept by Lornie, and has come to the 
conclusion that the expenses were disproportionate to the yield, 
and that there was a progressive increase noticeable in the 
liability from stage to stage under the guardians’ management. 
He has also found that Lornie must have been fully aware of 
the growing weight of the indebtedness on the estate, on account 
of the advances which were large and incommensurate with the 
outturn, and that he must therefore have made them regardless 
of the interests of the minor. It appears to us that the conclu- 
sion that the advances were neither necessary nor beneficial to 
the minor is not unjustified. The evidence on this point has been 
canvassed before us in great detail. On the basis of the figures 
available in the accounts maintained by the appellant’s husband 
it was urged that the estate has been appreciably benefited by 
‘the advances. So it may appear at first sight. A closer scrutiny 
however shows that though there was a general increase in the 
yield of tea during the period between 1925 and 1930, there 
_was a distinct drop noticeable in 1931. No attempt has been 
madein the Court below to prove how much of the increase was 
due to natural causes, how much to human endeavour, and how 
much to the financial aid received during the period. The drop 
in 1931 supports the inference that no sooner were the advances 
reduced or stopped, the yield also began to fall in a marked degree. 
„It looks as if the monies received from Lornie did not bring 
-about any permanent improvement in the yielding capacity of the 
‘estate. The advantage which is noticeable in the earlier years 


“appears to have been in the main, temporary and-did not last 
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beyond those years. The benefit, if any, cannot therefore be said 
to have been real or substantial. It is to be regretted that the 
defendant has not thought fit to assist the Court in the slightest 
degree. No accounts of ‘the management were produced by the 
guardians, and no evidence at all adduced to throw light on the 
nature of their management. We are in fact left in the dark 
as to how the monies were spent. We do not even know 
whether any accounts were maintained by any of the guardians. 
The plaintiff’s witnesses have -not been able to say anything 
more than that the moneys were advanced for the purposes 
of the estate and’ in a general way spent on it. A further 
handicap has been added by the death of Lornie the only 


‘person who could have explained the situation. In these 


circumstances the attack of the: defence that Lornie had acted 
in making the advances from motives of pure self-interest, 
and in utter disregard of ihat of the minor could not 
be and has not been seriously or sufficiently met. With his 
knowledge of such a business undertaking, and of the informa- 
tion which he must have obtained regarding the income and 
expenses of the estate it is unbelievable, it was urged for the 
respondent, that he advanced the monies with the intention of 
holding the estate liable, if he had known, as he must be presum- 
ed to have known, the limitations on the authority of a guar- 
dian to bind the minor’s estate by incurring debts. Ii was 
therefore urged with considerable force that it must be a case 
of either reckless lending, or undue confidence in the integrity 
of the guardians and that it was highly probable that to the 
guardians alone and not to the estate did he look for payment. 
This is the questidn that has first to be determined. But before 
we do so’ we may observe that we cannot accept the argument 
of the respondent that Lornie dealt, and intended to deal not 
even with the guardians but, only with Yusuf personally in 
respect Of the transactions under consideration. This is quite 
improbable as there is no reason for thinking that Lornie was 
ignorant of the existence of the minor, his ownership of the 
estate, or of the fact that Kathijabai and Hanifa Bee were his 
guardians in succession. The position of Yusuf as a manager 
functioning under the directions of the guardians must also 
have been well known to him. We can find nothing on the 
record to suggest that Yusuf was a person of means to whom 
large sums could have been advanced with any prospect of 
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recovery. Even if he was, it is scarcely likely that Yusuf would 
have chosen to incur a personal liability for the sake of the 
minor, or that Lornie was so ignorant of the true state of facts 
as to regard Yusuf as the owner in spite of every one of his 
letters describing him as a mere manager. : 


The real question which has to be considered is whether as 
far as the lender is concerned he advanced the loans in dispute 
to the guardians in their personal capacity and looked to them 
alone for payment back, or whether he intended to secure for 
‘those advances the direct liability of the estate. On the part of 
the guardians, it is necessary to enquire whether they intended 
to bind themselves by a personal obligation with an ultimate 
indemnity to themselves out of the estate or whether they or 
either of them refrained from undertaking a personal obligation 
all along intending to make the estate and not themselves liable. 
A third alternative is not impossible, namely, that Lornie was so 
optimistic as to think that the entire advance would be repaid to 
him in the shape of the produce coming to him out of the estate 
for a sufficiently long period. This last must be at once dis- 
missed as it rests on mere surmise unsupported by any basis in 
the evidence. The other two alternatives remain to be consider- 
‘ed. Itis to be observed that if the’ facts and circumstances 
make it clear that neither of the guardians did in fact deal with 
or purport to deal with or affect the minor’s estate, whatever 
other remedy the lender may have, it is not open to him to pro- 
ceed directly against the minor or his estate. 


On a question of this kind the proposition to start from is 
that laid down in Waghela Rajsanji v. Shekh Masludini, 
namely, that a guardian cannotenter into a covenant or contract. 
on behalf of the ward’so as to impose a ‘personal liability” on 
the latter, the expression to be understood in this context, ‘as 
including a liability of his estate as well. ’ Their Pondships: 
observations are as follows :— 

“Now it was most candidly stated by Mr. Mayne... . that there is niét 
in Indian Law any rule which gives a guardian and manager greater power to 
«bind the infant ward by a personal covenant than exists in English Law. In 
point of. fact, the matter must be decided by equity and good, conscience, 
generally interpreted to mean the rules of English Lawif found applicable to 
‘Indian Society and circumstances. Their Lordships are not aware of any 
law in which the guardian has such a power nor do they see why it should-_be 
so in India They conceive that it would be a very improper thing to allow 


1, (1887) L.R. 14 LA. 89: LIBR. 11 Bom..5St at 561 (B.C). 
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the guardian to make covenants inthe nameofhis‘ward, so as to impose. a 
personal liability upon the ward, and, they hold that in this case the guardian 
exceeded her powers so faras she purported to bind her ward and that so 
‘far as this suit is ‘founded on the Pessoal liability of the talukdar (ie, the 
minor) it must. fail.” 


The effect of this passage: is'to i to the guardian the 
authority to bind the minor by a personal contract. His right 
to chargé or sell the’ estate or even a portion of it depends on 
other considerations, which it is unnecessary to advert to in the 
present case. The remedy of the creditor, is ordinarily and except 
‘in exceptional cases, In re’ Johnson: Shearman v. Robinsoni, 
against the guardian personally though the latter could claim to 
be subrogated’ to the right of indemnity which the guardian 
-himself might have in respect of moneys whether of his own or 
borrowed from others, which he had applied for those purposes 
of the estate which are permitted to him by law. This is by 
its very nature a limited right, depending on the state of the 
account between the guardian and the ward, and enforceable to 
the extent to which alone the guardian retains the indemnity 
unimpaired. In proper cases, and where the guardian is also 
impleaded as a party to the suit, the right of subrogation could 
apparently be worked out even in the same suit and without 
the necessity fora fresh one. (Raybould v. Turnera, Dowse 
w. Gorton’ and Srishchandra Nand: v. Sudhirkrishna Banerji.) 
‘Otherwise the best that the creditor can get in a suit like the 
present where he has sued the minor direct, without impleading 
the guardians also as parties, is a mere declaration that he is 
entitled to subrogation but not a decree executable against the 
minor’s estate by process of execution. 

The Privy Council has further elucidated the polit ina 
‘later-case. In Indur Chunder Singh v. Radhakishore Ghoses, 
-a minor was- sued for arrears of rent due on a. lease taken 
-during his minority by his grandmother and mother the latter 
describing herself as the ‘mother of the minor.’ Though the 
issues raised in the trial Court involved the point whether, the 
smother could bind the minor by contract, it was abandoned in 
the High Court and their Lordships observed ‘that such a con- 
‘tention | could not be sustained.’ As to whether it could not be 
sustained by, reason only of the abandonment, or on account of 





© ol. (1880) 15 Ch. D. 548, 2. (1900) 1 Ch. 199. 
-- --3; (1891) A.C. 190. --—- ------ -- - 4. -{1931}-LL.R. 59 Cal. 216. 
“5, (1892) L.R, 19 LA. 90: LE.R. 19 Cal. 507 (P.C). 
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the rule of law-on the point -is net quite clear from the judg- 
ment, so far as we could see. About the end of the judgment, 
the following observations occur: ` 

“But in the present case the mother and widow of Gopi Mohun Ghouse 
(father of the defendant) were not dealing with and did not purport to deal 
with or affect his estate, but were incurring new obligations which it is now 
sought to transfer from them to the estate. ‘It may be that as between them 
and the infant, they might be able, in some circumstances to show that the 
estate ought to bear the burden they had taken upon themselves, but that is 
not the question raised in the case in which the plaintiffs seek to establish a 
direct relation between themselves and the estate of the infant, and a liability 
on the part of the infant now that be is of age, and of his estate, to fulfil the 
obligations entered, into by the lessees (that is, the mother and the grand- 
mother) in their own names.” 


The claim to proceed against the estate of the minor was 
thus negatived. Two propositions of law appear to follow 
from this decision. Where the promisee or lender dealt with a 
person who was in fact a guardian, but dealt with him in his or 
her personal capacity and gave him credit on that footing only, 
the remedy is against the guardian and the guardian alone. This 
was indeed the principle recognised in tbe previous case. 
Secondly, that no direct recourse is available against the minor 
or his estate and all that the creditor has, is merely an indirect 
temedy on the principle of subrogation. These two decisions 
-of the highest tribunal sufficiently explain the true principle of 
law to be applied. It follows that even if the guardians in this 
‘case had incurred the debts for the necessary purposes of the 
minor’s estate, this would not by itself entitle the creditor to 
obtain satisfaction from that estate direct, if his contract was 
with the guardian personally. It is true that the Hindu Law 
and to a lesser extent and under perhaps more stringent condi- 
tions even the Mohammadan Law, appears to contain exceptions 
which have the effect of mitigating the rigour of the rule of law 
-as enunciated by the Privy Council. Ramajogayya v. Jagan- 
nadhami and Imambandt v. Mutsaddis, But these exceptions are 
of no avail where the circumstances as in this case point unmis- 
takably to the creditor having dealt personally with the guardi- 
‘ans, and not on behalf of the estate. In this view we are obliged 
to hold that the plaintiff cannot get a remedy in this suit even 
if the evidence warrants a finding in her favour that the debts 
incurred were all proper and necessary for the defendant’s 
estate. 





1. (1918) 36 M.L.J. 29: I.L.R. 42 Mad. 185 (F.B.). 
2. (1918) 35 M.L.J. 422: L.R. 45 L.A. 73: LL.R. 45 Cal. 878 (P.C.). 
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_ *To-start with, there is Ex. T the promissory note executed 
by Kathijabai the mother of the minor, on 17th ‘Noyember, 
1924. Whether by that time she had been appointed guardian 
by ‘Court: is not, as we have already said, known. But. it is 


- significant that in ‘this document which evidences the first and 


the largest single advance, Kathijabai desctibes herself, as the 


‘widow of the minor’s father, Haji Nur Mohammad Sait, and 


not as the mother or guardian of the minor who had by this 
time .becomë the owner of the estate under the will of the 
father. She appears to have signed the promissory note also as 


-Kathijabai simpliciter. - Whether she wanted to ignore the will, 


with the intention of claiming for herself a share of the estate 
under Mohammadan Law it is.impossible to say. But assuming 
that she was in fact holding at the time the position of a 


guardian, it is certainly singular that the promissory note which 


was accepted by Lornie should make no reference at all to the 
ininor or to her guardianship. The form of the note is there- 
fore definitely against the possibility of the parties to it having 


‘had any other liability in mind than that of the executant 


herself. Weneed not pause.to consider whether the’ terms of 
the document notwithstanding, it is permissible for wus to 
consider other circumstances in order to find out the true inten- 
tion of the parties in this behalf. (Compare the observations of 
the Privy Council in Firm of Sadasuk Janki Das v. Sir Kishaw 
Pershad1, with the decisions in Krishna Chettiar v. Nagamani 
Ammal! and Satyanarayanav. Mallayya*.) Assuming that we can 
take other facts and circumstances into account, even then it is 
difficult in this case to resist the inference that to the knowledge 
of Lorhie it was the guardians alone that were contracting with 
him and that in their personal capacity. Reference may in this 
connection be made to his subsequent conduct which to our mind 


‘appears to support the same inference. After he began to. deat 
‘with Kathijabai, he openéd in his’ books a ‘ledger..folio for 


recording the, transactions between him and her. That’ edger 
was, headed ‘Kathijabai widow of Haji Nur Mohammad Sait, 
Coongor’. The first transaction entered in it is the advance of 


Rs 15,000, “under the „promissory notes. From that time 
‘onwards the accounts: were > throughout continued under ` the 





_. 1 (1918) 36 M.L.J. 429: L.R. 46 I.A. 33: 1.L.R. 46 CaL 663 at 669 (P.C.). ` 
_. 2 (1915) LL.R. 39 Mad. 915 at 916, 
3. (1934) 68 M.L.J. 540: 1.L.R, 58 Mad. 735 (F.B.). 
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same heading right-down to the very end, vide -Ex. D’series, E 
series, F-1 and G-1 the last of these accounts bringing us down 
to April, 1933. Even the death of -Kathijabai made no 
difference. For the name of Hanifa Beé is not found substi- 
tuted in place of the deceased Kathijabai even-after the latier’s 
death. The entire absence of any reference to the minor in the 
accounts throughout the. ‘whole period of the dealings, is 
certainly a strong argument in support.of the view that Lornie 
and the guardians dealt with each other on the footing that. it 
was the latter alone that were regarded as the borrowers." As 
against the inference suggested by the promissory ‘note and 
these accounts, our attention has not been called to any evidence 
oral or docuimentary tending the other way, that is, to establish 
that the guardians were not pledging their own credit,.but only 
the credit of the estate in respect of these tranSactions. We 
are therefore constrained to hold that these transactions bound, 
and were intended to bind the guardians alone and not the 
estate. -< 
We were anxious to find and afford, if we could, some' 
remedy to the plaintiff whose husband had advanced as we have 
no doubt, considerable sums of money most of which were in 
all probability spent for some purpose or other connected with’ 
the estate. It is unfortunate that neither in the plaint nor im 
the evidence at the trial, has any attempt been made to allocate 
to and separate the purposes for which -the loans‘ had been 
utilised. As wehave:pointed in the opening paragraphs of this 
judgment, the plaint avers that the guardians borrowed the 
moneys to work, improve and develop the estates. We are not 
satisfied that the minor’s estate could be made liable for monies 
spent for improving or developing it, as a borrowing for such 
purposes, : would prima facie be beyond the powers of a 
guardian and likely to endanger the corpus of the estate itself 
instead of preserving it. No authority has been cited for such 
a wide proposition. Monies bofrowed for the necessary upkeep 
of the estate, and in order to prevent it froth deteriorating 
would of course stand: on‘a different footing, and atone stage 
we were, though only tentatively, inclined to send down an 
issue. to the lower Court for ascertaining on fresh evidence 
whether any allocation to this head of expenditure could be 
made, and if so to what extent. On further consideration 
however and in view of our conclusion that the guardians 
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borrowed the monies in their personal capacity, we had to 
abandon the idea as on this view the further enquiry would be 
purposeless. Further the respondent has stoutly objected to 
this course, as tending to confer on the appellant an undue 
advantage and an unjustifiable opportunity to mend her case 
and fill in the gaps in it. Weare unable to say that this is an 
aspect of the matter which could not have been reasonably 
anticipated by the plaintif in the Court below, and we are 
therefore unable to direct a fresh enquiry on materials to be 
gathered and furnished at this late stage. We endeavoured also 
to see if S. 27 of tbe Guardians and Wards Act (VIII of 1890) 
could be so construed as to afford a direct reliet to a person whose 
monies were borrowed and applied to a minor’s estate by a 
guardian. This again turned out a blind alley. The section 
appears merely to define and regulate the duties as between 
themselves of the guardian of property and the minor, and there 
is nothing in its language to warrant our taking the view that it 
was intended to abrogate the well-known principles of the law 
on the point to which we have already referred. In this connec- 
tion we may point out that S. 36 of the Trusts Act (II of 1882) 
which contains language similar to that used in S. 27 of the 
Guardians and Wards Act has not been understood to afford a 
direct remedy to the lender. As observed by Kumaraswami 
Sastri J., in Ammalu Ammal v. Namagiri Ammal, there does 
not appear to have been any case in which direct recourse has 
been permitted in the case of a trustee or executor, under the 
provisions of the Trust Act. Much less has there been any case 
where such a relief has been given where the lender has dealt 
with a guardian, without securing a charge or mortgage on the 
minor’s property. The contrary is suggested by two decisions 
of the Bombay High Court, namely, Maharana Shri Ranmal- 
singjs v. Vadslal Vakhatchands and Vishwanath Ganshet v. 
Raghunath Ganws. In saying this we do not mean in any way 
to say anything which affects the guardian’s power to charge or 
sell the estate, which, as we have said, depends on other consi- 
derations to which we need not advert in this appeal. 


There remains lastly the plea of limitation which has been 
accepted by the learned Subordinate Judge. As the plaintiff has 
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failed to make out her main claim it is perhaps unnecessary to 
deal with this point at length. We may however observe that 
whatever controversy there was as to the power of a guardian 
to acknowledge a debt on behalf of the ward, none could be 
urgedafter enactmentof S. 21 (1) of the Limitation Act which 
has explained the expression “agent duly authorised in this 
behalf”, occurring in S. 19 of the Act. Where a guardian has 
authority to borrow, he may well be invested with authority to 
keep the debt alive also. Annapagauda v. Sangadigyapal, 
referred to by the Judge was a decision rendered on the language 
of the statute of 1877, before the enactment of the new S. 21. 
This’ point was not, we may also say, seriously pressed by the 
respondent. What he did urge with a vehemence scarcely 
justified by the facts, was that the documents relied on as 
containing the necessary acknowledgments had not been legally 
proved. Those documents are the two statements of accounts 
already referred to, namely, Exs. Q and R filed by Hanifa Bee 
into Court in the guardianship proceedings in pursuance of her 
obligation as guardian. They were taken out of the records of 
the Court and marked for the plaintiff at the trial. They pur- 
port to be signed in vernacular by Hanifa Bee, but her signatures 
to these statements have not been identified. The fourth witness 
for plaintiff who referred to them in his evidence was apparently 
unacquainted with her signature, and could only verify the 
handwriting of Salay Mohammad who prepared the statements 
before they were submitted for Hanifabai’s signature. Salay 
Mohammad is a relation of the minor and appears from the 
evidence to have also helped in the management of the estate. 
These facts raise a presumption in favour of their genuineness. 
Further these two statements are referred to in paragraphs 10 
and 11 of the plaint as containing acknowledgments of liability 
by the guardian. The written statement in para. 14 does 
not deny their genuineness but only refutes her knowledge of 
the contents. The genuineness of these documents must there- 
fore be deemed to have been admitted in the pleadings. This 
is sufficient to dispose of this objection. We must therefore 
overrule the plea of limitation. 


In view of our findings, the appeal necessarily fails and has 
to be dismissed with costs. The defendant has thus succeeded, 





1. (1901) ILL.R. 26 Bom. 221 (F.B.). 


Veeranna 


Somayajulu. 


Leach, C.J. 
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but we canfot however help expressing our feeling that the 
result is due as much to the lack of appreciation of ‘the relevant 
principles of law, onthe part of the appellant, as to the astuteness 
of the defence... 

B. 'V. V. Aea dismissed: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SiR "ALFRED “HENRY LIONEL Leaca, Chief 
Justice AND Mr. JusTIcE SOMAYYA. 





Karibandi Veeranna 3 es Appellant (Plointiff) | 
7. ; 
Sripada AE Somayajulu 7 
and others . .. ‘Respondents (Defendants 
Nos. 2, 1, 3 and 6, 5,7 
and 8). ` 


Mdr Estates Land Aci a of 1908), S. 107—Sale for arrears of reni— 
Conduct of sale by Revenue Inspector—Purchase by Vilage Munsif—V ahdity. 


_ (The Village Munsif), a subordinate to the officer (the Revenue Inspector) 
conducting the ‘sale for arrears‘of rent is prohibited by S. 107, Madras 
Estates Land Act from purchasing in the sale. The prohibition is not 
conditional but absolute. 


Appeal under cl. I5 of the Letters Patent against the 
judgment :of the Hon’ble Mr. Justice King in S, A. No. 122 of 
1933 preferred against the decree of the Court-of. the Govern- 
ment Agent of East Godavari at Cocanada in A. S. No. 6 of 
1931 (O. S. No. 40 of 1928, Court of the Assistant, Agrey 
Bhadrachalam). . 

P. Somasundaram for Appellant. 

G. Lakshmanna and G. Chandrasekhara Sastri for 
Respondents.” 

The judgment of the Court was delivered by 

The Chief Justice —This. appeal arises out of a suit filed 
in the Court of the Assistant Agent, Bhadrachalam, to set aside 
a, sale of land under the Madras Estates Land Act for arrears 
of rent on the ground that there had been material irregularity 
and fraud in connection with the sale., The sale was conducted 
by the Revenue Inspector and the auction purchaser was the 
Village Munsif, the second respondent in this appeal. The 
property was bought in the’ joint names of the secdnd respon- 
dent and the first’ respondent, who were defendants 1 and 2 in 
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the suit. It was héld by the trial Court that the first respondent 
was not in fact a purchaser but had merely lent his name to the 
second respondent. S. 107 of the Madras Estates Land Act, 
1908, states that no officer holding a-sale of property under the 
Act and- no person employed by or subordinate to such officer 
shall either directly or indirectly bid for, acquire or attempt to 
acquire any. interest in any property sold at a sale of this nature. 
The second respondent as the Village Munsif was a person 
subordinate to the officer conductingthesale. This was conceded 
in the Courts below. The Assistant Agent who tried the suit 


held that the sale was bad because thissection had been infringed- 


and for other irregularities, On appeal to the Government 
Agent. East Godawari, the decision of, the trial Court was set 
aside and the sale confirmed. . 


A second appeal was preferred to this Court and was heed 
by King, J., who confirmed the decision of the first appellate 
Court on the ground that the case did not fall within the 
principle laid down in Nugent v. Nugentl. In Nugent v. Nugenil, 
a receiver appointed by the Court to have charge of certain’ 
property purchased the property without the leave of the Court. 
It was “held that the receiver being in’ a fiduciary position, 
having full knowledge and special opportunities of knowing the 
rentals of the property and the other circumstances, was just 
in that position which brings a case within the rule of the Court 
that a person in a fiduciary position haying special means of 
knowledge, ought not to be allowed to buy or to bid for the 
property without the leave of the Court. The decision in Nugent 
v. Nugent! is not in point. What the Court has to consider is 
S. 107 and that section says that a subordinate to the officer 
conducting 'a- sale shall not buy. A subordinate to the officer 
conducting the sale did buy and therefore the property was sold 
to a person who was prohibited by law from purchasing. The 
prohibition in the section is not conditional but absolute. In 
these circumstances the decision of the trial Court must be 
restored and the sale set aside. The appellant i is entitled to his 
costs here and in ae Courts below.” 


K. S. 7 E. 4 , —__ - ‘Appeal alowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MnR. JUSTICE KING. 
Minor Varadarajam Pillai by 
guardian Malayaperumal Pillai ..  Appellani* (3rd Respon- 
: derit—Defendant 6) 


V. 
Krishnamurthi Pillai .. Respondent (Petitioner 
— Plaintif). 
Civil Procedure Code (Y of 1908), O. 34, r. 14—Appkcability—H indu 
joint family—Mortgage in favour of father—Promissory note in favour of 
sons—Atlachment m execution of money decree, 


It isonly if the mortgagee and the decree-holder can be identified as 
the same person or the same legal entity that O. 34, r. 14, Civil Procedure 
Céde, can come into play. Where a mortgage was executed in favour of the 
plaintiff's father and subsequently the mortgagor executed a promissory note 
to the plaintiff himself for the interest then due on the mortgage bond and. 
later the plaintiff filed a suit and obtained a decree for the claim on the pro- 
missory note and thereafter brought an application in execution asking the 
Court to attach certain items of the mortgaged property. 


Held, that O. 34,r. 14 of the Code was not applicable to the facts of 
the case. 


Appeal against the order of the District Court of South 
Arcot dated 10th January, 1938, and made in A. S. No. 226 of 
1937 preferred against the order of the Court of the District 
Munsif of Chidambaram dated 25th September, 1937 and 
made in E. P. R. No. 1048 of 1934 in O. S. No. 775 of 1932. 


R. Desikan for Appellant. 
M. Patanjali Sastri for Respondent. 


The Court delivered the following 


Jupcment.—The appellant here is the successor in interest 
of the mortgagor who on 1st- September, 1926, executed a 
mortgage deed in favour of the plaintiffs father for Rs. 10,000. 
In 1932, the mortgagor executed a promissory note to the 
plaintiff himself for the interest then due upon the mortgage 
bond. Later in 1932, the plaintiff filed a suit and obtained a 
decree for the claim upon the promissory note and in 1934, he 
brought an application in execution asking the Court to attach 
16 items of property of which all but the first two were the 
subject-matter of the mortgage. This claim was resisted by the 
appellant on the ground that O. 34, r. 14 applied. Both the 
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Courts below have held that O. 34, r. 14 does not apply to the 
facts of this case and this is the point for determination in this 
second appeal. 

The rule in question runs as follows: 

“ Where a mortgagee has obtained a decree for payment of money in 
satisfaction of a claim arising under the mortgage, be shall not be entitled to 
bring the mortgaged property to sale otherwise than by instituting 2 suit for 
sale in enforcement of the mortgage. - . . -- - 

Of course if the rule be read literally, it will be seen at 
once that the appellant can have nocase. The mortgagee in 
this case is one person and the decree-holder is another and it 
is obviously only if the mortgagee and the decree-holder can be 
identified as the same person or the same legal entity that O. 34, 
r. 14 can come into play. It has been strenuously argued that 
both the mortgagee and the decree-holder are in essence the 
joint family consisting of the father and the son, and that 
therefore the mortgagee and the decree-holder are identical, and 
then it is argued that the son can be described as the mortgagee 
as he has some interest in the mortgage or that the father can 
be described as the decree-holder because it is found as a fact 
that the promissory note was really taken benami for him. It 
seems to me impossible to accept any of these propositions. So 
far as the identity of the decree-holder is concerned, it is 
clearly impossible in the existing state of the law for the judg- 
ment-debtor to say that any one other than the person named in 
the decree is the decree-holder. The decree-holder therefore 
can only be the son. It seems to me equally impossible to say 
that the son is the mortgagee even though it may be that as a 
member of the joint family he has some rights in the mortgage. 
It is no doubt a plausible proposition to regard both the mort- 
gagee and the decree-holder as really the joint family. But I 
have been shown no authority for the employment of sucha 
legal fiction. For it is quite clear that the mortgagee as des- 
cribed-in the mortgage is a single person and the decree-holder 
in the decree is also a single person. No doubt it has been 
held in connection with proceedings under S. 73 that a decree 
against the father to which the sons are not nominally parties 
is a decree against the sons and therefore that when two 
decrees are in question, one of which is definitely directed 
against the sons and one only against the father as manager of 
the joint family they can be held to be against the same 
judgment-debtor. On the other hand it seems to me that 

86 
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when we are dealing with contracts, the authority of the 
Privy Council in Pichappa Chettiar v. Chockalingam Pillai, 
is of more value for deciding whether the - joint family 
as a unit can be considered a party to such contracts 
or not. Their Lordships of the Privy Council quoted 
with approval the passage from Mayne’s Hindu Law in 
which it is stated that where the managing member of the 
joint family enters into a partnership with a stranger, the 
family as a unit does not become a partner. No’ doubt there 
may be some special circumstances depending on the law of 
partnership, but it seems to me a very reasonable extension of 
this dictum to. say that where a mortgage is entered into by the 
manager of the joint Hindu family, the son does not thereby 
become the mortgagee and similarly where the son obtains a 
decree, his father does not thereby become .the deécree-holder; 
nor can the family asa unit be said, in my opinion, to have 
entered into either transaction. The learned counsel for the 
appellant here, though his argument seems to be ‘plausible in 
the sense that.if a decision be given against him, the main 
purpose of O. 34, r. 14 may on the facts of this casé have been 
frustrated, has not been able to adduce any authority in support 
of his view and in my opinion it requires too many assump- 
tions.and a resort to too violent a legal fiction to accept it. I 
see no sufficient reason for differing from the finding of ihe 
learned judges i in the Courts below and must dismiss the appeal 
with costs. 


It seems to me however reasonable to make one concession 
on behalf of the-appellant here and that is with regard to the 
order in which the items are.to be sold. Items 1 and 2 must be 
sold first and only if the amount fetched by those’ items is 
insuffictent to pay off the decree debt will it be permitted to sell 
the remaining items. This concession does.not prevent the 
sale of.all the items being proclaimed re and if necesi 
carried out on the same day. : 


Leave to appeal is granted. 


B: V. V > - Appeal dismissed., 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Wapsworri. | 
Cherutty alias Vasu (minor) | and 


another ; .. Appellants* (Plaintiffs 3 
and 4) : 
OU. 
Nagamparambil Raru’ alias Kut- 
` taman and others . Respondents (Defendants 
: 1to 9). 


Hindu Low—Maintenance—Right of minor son and daughter—Mode of 
anforcemeni—Suit for maintenance or partition—Claim of daughter through 
father. 

_ A minor coparcener who as been denied maintenance and wishes to 

claim maintenance should bring his suit in the alternative claiming partition 
or maintenance as the Court thinks fit, unless his guardián decides to adopt 
the usual form of a suit claiming partition in the property. 

The proper course for a daughter to adopt if, during the lifetime of her 
father, she has been denied maintenance, is not to bring a suit for maintenance 
against the manager of the joint family, but to bring a suit against her father 
claiming maintenance out of his properties joint and separate. After she has 
got her decree, she may, if necessary, enforce it by the sale of her father’s 
share in the joint family properties. 

` Appeal against the decree of the Court of, the ‘Subordinate 


Judge of South Malabar at Calicut in A. S. No. 176 of 1931 
(Appeal No. 398 of 1931, District Court, South Malabar) pre- 
ferred against the decree of the Court of the District Munsif of 
Vayitri at Calicut in O. S. No. 77 of 1930 (O. S. No. 600 of 
1929, District Munsif’s Court, Calicut). 

K. P. Ramakrishna Aiyar for Appellants. 

K. Subramanyam for Respondents. 

The Court delivered the following 

JupcMEeNnT.—This appeal arises out of a suit brought by the 
first plaintiff, his wife (the second plaintiff) his son (the third 
plaintiff) and his daughter (the fourth plaintiff) against the 
defendants who represent a collateral branch of the same family, 
claiming arrears of maintenance, on the basis that ‘the family is 
undivided. The lower appellate Court, though it expressed a 
very strong opinion that the, family was not undivided, unfor- 
tunately gave no finding on the subject and the whole suit was 
dismissed on the ground that a coparcener cannot-claim main- 
tenance but should sue for partition. This decision overlooks the 
fact that neither the second pene nor the fourth plaintiff are 


*S, A, No. 968 of 1934. H 24th October, 1938. 
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coparceners, one being the wife and the other the daughter of a 
coparcener. There is no appeal by the first and second plaintiffs.. 
The appeal is preferred only by the third plaintiff (the son) 
and the fourth plaintiff (the daughter). 

The contention in appeal based on the observations of the 
Privy Council in Rama Rao v. Rajah of Pittapuri is that the 
son is entitled to be maintained out of the joint family property 
because he is a coparcener and that the daughter is entitled to 
be maintained out of the joint family property because 
she is a female member of the family whom the family 
is obliged to maintain until her marriage. The grounds on 
which the claim is made are therefore different in the case of 
the son from those in the case of the daughter. As to the claim 
of the son, it is, I think, undoubtedly the ordinary rule that a 
coparcener cannot claim maintenance if he is entitled to claim 
partition. Objection has been taken on the ground that the 
authorities quoted in the text books in support of this proposition 
are all Bombay authorities. But the proposition is stated both 
by Mr. Mayne and Sir Dinshaw Mulla in general terms and no 
Madras authority to the contrary has been quoted before me. 

Mr. Ramakrishna Aiyar has quoted two Lahore cases, one 
which is that of Bhagwan Singh v. Mst. Kewal Kaur?, where a 
widow claiming maintenance for herself and her minor son and 
daughter was given a decree against the assets of the joint. 
family, comprising a certain allowance for the widow and an 
additional sum for each of the minor children. In this case, 
the learned Judges did not consider the question whether the 
minor boy should or should not have brought a suit for parti- 
tion and the fact that he had rights as a coparcener as distinct 
from his rights as a minor entitled to maintenance is not refer- 
red to. The other case quoted is that of Ramdas v. Leachman 
Das’, which was a case in which two grandsons sued their grand- 
father for maintenance during the lifetime of their father. It 
was observed that the grandfather's liability for maintenance 
arose only owing to the possession of joint family properties in 
his hands. This was of importance as affecling the question of 
jurisdiction which was the question actually decided in that case 
and no decision was given on the merits of the suit which was 
remanded for disposal in the light of the decision on the 
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jurisdiction question. Ido not think this case can be treated as 
an authority for the proposition that the sonscan get a decree 
for maintenance against the manager of the family during the 
lifetime of their father without claiming a partition. The 
argument which has the greatest force with reference to the 
claim of the son rests on the fact that the minor son’s right to 
claim partition is not an absolute right, whereas he has an ab- 
solute right to be maintained out of the family property—at any 
tate, to the extent of his share; and itis argued that if he can 
<laim partition only in circumstances which make it necessary to 
divide the family property in his interests, there would be no 
remedy for the refusal of maintenance in circumstances which 
do not make the partition desirable in his interests. I do not 
think it necessary for me for the purpose of the present case to 
lay down that in no circumstances could a Court give a decree 
for maintenance against the family properties in favour of the 
minor coparcener. But it does appear to me that in the vast 
majority of cases where the circumstances would justify a 
decree for maintenance, they would also justify a decree for 
partition and it should, in my opinion, be open to the Court to 
pass that decree which the Court thinks best in the interests of 
the minor whose rights have been denied. From this, it seems 
to me to follow that a minor coparcener who has been denied 
maintenance and wishes to claim maintenance should bring his 
suit in the alternative claiming partition or maintenance as the 
Court thinks fit, unless his guardian decides to adopt the usual 
form of a suit claiming partition in the property. I doubt very 
much whether a minor coparcener has a right to claim main- 
tenance without at least putting it within the power of the 
Court to give the ordinary relief of partition should the Court 
think fit. It seems to me obvious that a claim for separate 
maintenance by a coparcener without any partition is likely to 
lead to great complications in any subsequent working out of 
his right to partition. 

With reference to the claim of the daughter, I doubt very 
much whether the daughter during the lifetime of her father is 
entitled to bring a suit directly against the manager of the joint 
family property, ignoring the fact that the primary responsibi- 
lity for her maintenance is upon the father and his properties, 
both joint and separate. In the present case, we have the 
curious position of the father and the daughter joining together 
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to sue the manager for the daughter’s maintenance. A daughter 
whose father isa member of a joint Hindu family has a right 
to be maintained by her father and out of his share in the joint 
family property. To allow her to get a decree directly against 
the manager of the joint family property would, in my opinion, 
be to create a situation which would almost certainly lead to 
complications and probably: to injustice. Her maintenance 
would have to be: charged: on a particular item. That item 
might well be sold in execution. of her decree. If that were 
done, would the father be allowed at a subsequent - partition to 
take his full share-of the balance of the joint family properties, 
ignoring the fact that one item had been taken away to satisfy a 
liability which is primarily his, own. It is suggested that a 
decree could be given and the charge could be made subjectto 
a proviso that if it were realised, the ‘item of property sold 
should be treated as part of the share of the father. It does 
not seem to me practicable to make any such, provision 
which would have the effect of attempting a partial partition. 
It-seems to me that the proper course for a daughter to adopt 
if, during the lifetime of her-father, she has been denied main- 
tenance, is not to bring a suit for maintenance against the 
manager of the joint family, but to bring a suit against her 
father claiming maintenance out of his properties, joint and 
separate. After she has got her decree, she may, if necessary, 
enforce it by the sale of her father’s share in the joint family 
properties. This would presumably lead to a proper partition in 
which the rights of each branch of the family-could be equitably 
worked out. Seeing that the danghter’s right is primarily 
against her father’s share and that is a right which is derived 
from him, I do not, consider that she should be allowed to bring 
a suit directly against the person in charge of the family pro- 
perties, instead of proceeding against the person,who is primarily 
responsible for her maintenance and whose share in the family 
properties is ultimately liable. 

In the result, therefore, I dismiss the appeal with 


costs. = 1k ; s, 4 i 
. -Leave to appeal granted. ; 


os eee _——— .. Appeal dismissed. 
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IN THE.HIGH COURT OF JUDICATURE AT MADRAS. 
f PRESENT :—MR. JUSTICE ABDUR RAHMAN.” 
Chidambaram Chettiar, son: of . l 
Ponnayyan Chettiar and another .. Appellants* (Defendants) 
z: ; 
R. A. S. Rainaswami Chettiar and a 
another ee . Respondents (Plaintiffs). 


Civil Procedure Code (V of 1908), s. 35 and O. 34, r. 10—Suśt to enforce 
mortgage—Order- regarding costs—Discretion of Cowri—Aptlicability of 
S.35—Morigagee deprived of costs—Right to prefer appeal. 

In a suit under O. 34, Civil Procedure Code, to enforce a mortgage, 
unless the.mortgagee is found to be disentitled by his conduct from recover- 
ing his costs he would be able to claim as of right that the costs of his suit 
should be added to the mortgage money which is found by the Court to be 
due to him And a mortgagee who has been deprived of his costs by the 


decision of a Court would be entitled as of right to appeal to a higher 
tribunal. 


The provisions contained in S. 35, Civil Procedure Code, are applicable 
to mortgage suits to which those stated in O. 34, r. 10 of the Code apply. 


Sital Das v. Punjab and Sind Bank, Ltd., Lyalipur, (1935) LL.R. 17 Lah. 
520, not followed. 


Cotterell v. Stratton, (1873) 8 Ch. App. 295 and Charles v. Jones, (1886) 
33 Ch. D. 80, referred to. 

Appeals against the decrees of the District Court of Madura 
in A. S. Nos. 151 and 120 of 1933, preferred against the decree 
of the Court of the District Munsif cf Madura Town in O. S. 
No. 431 of 1932. 


K. V. Sesha Atyangar and N. Rajagopala Aiyangar for 
Appellants. 

K. Rajah Aiyar for Réspondents. ` 

The Court delivered the following 


JupGMENT.—These are two connected second appeals and 
relate to costs. They arise out of a suit for redemption filed 
by one Ramaswami Chettiar in the .following circumstances. 
Originally the eastern portion of a house belonged to one 
Karuppanna Asari and the western portion to Sundaram Asari. 
Karuppanna Asari appears to have died before 1918 and a 
deed of usufructuary mortgage was executed by Sundaram and 
Karuppannan’s heirs in respect of the whole of the house on 
13th April, 1938 (Ex. BJ for.a sum of Rs. 1,200,'in favour 
of defendant 1 who, along with an undivided brother of his, 


nt 
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defendant 2 in this case, executed a simple mortgage of several 
properties including .the sub-mortgage of the abovementioned 
house in favour of the third defendant in July, 1923 (Ex. I). 
On 11th May, 1932, Karuppannan’s heirs sold the eastern portio® 
of the house to the plaintiff under the sale-deed (Ex A) and 
left a sum of Rs. 600 out of the sale price to be paid towards 
the mortgage executed in favour of the first defendant in 
1918. Sundaram Asari had died in the meantime and his 
heirs executed a usufructuary mortgage on 29th May, 1932, in 
favour of the plaintiff (Ex. C) and left a sum of Rs. 600 with 
him for payment to the first and the second defendants. Since the 
first and second defendants had to surrender possession of the 
house to the plaintiff on account of the sale and the usufructuary 
mortgage, they did so in June, 1932, and executed a rental 
agreement in favour of the plaintiff. Soon after this, the 
plaintiff tendered a sum of Rs. 1,200 to the first and second 
defendants in the first instance and then at their request to the 
third defendant who refused to accept the same. On 10th 
September, 1932, the plaintiff filed a petition under S. 83 of the 
Transfer of Property Act and deposited Rs. 1,200 in Court in 
full satisfaction of the money due to the first and the second 
defendants or their mortgagee, the third defendant. The first 
two defendants did not contest the petition but the third defen- 
dant did and objected to receive the money in full satisfac- 
tion of his claim in respect of the house which had been, as 
stated above, partly purchased by and partly mortgaged under 
Ex. A and Ex. C with the plaintiff in May, 1932. The petition 
was therefore dismissed. The plaintiff then filed the present 
suit for redemption. No appearance was put in the case by the 
first and the second defendants but the third defendant raised 
several defences which failed and the trial Court passed a decree 
for redemption directing that the sum of Rs. 1,200, which had 
been deposited by the plaintiff in Court in proceedings taken by 
him under S. 83, Transfer of Property Act, be paid to the third 
defendant; but the first and second defendants who had 
remained ex parte. were ordered to pay the costs of the suit to 
the plaintiff, while the third defendant was ordered to bear his 
own costs. The first and second defendants then filed an appeal 
to the Court of the District Judge of Madura who ordered that 
the costs should have been awarded jointly against defendants 
1 to 3 leaving it to the plaintiff to recover them from any 
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defendant: that he liked. Against this-decision of the-learned 
District Judge two second appeals have been filed in this Court. 
In S. A. No. 896 of 1934 the first and the second defendants 
contend that they should not have been ordered to pay the costs 
of the suit to the plaintiff, while in the other (S. A. No. 853 of 
1934) the third defendant claimed that no costs should have 
been awarded against him but that the lower appellate Court 
should have directed the plaintiff to pay his costs. 
The first question which is to be decided i in these appeals 
relates to their competency. . 
In ordinary cases an appeal for ‘costs will only lie . 
(a) when a question of principle is involved ; 
(b) when the discretion has not been judicially exercised ; 
or 
(c) when ihe order has been passed in consequence of 
some misapprebension of law or fact. 
Relying on these princtples it was argued that the costs of 
the suit being in the discretion of the Court the Court had full 
power to determineby whom they were to be paid and the order 
being of a discretionary nature can, or at, least should; not be 
interfered with in second appeals. A decision by’a division 
bench of the Lahore High Court in Sital Das v. Punjab and 
Sind Bank, Lid.,“Lyallpurl, was cited in which it was held on 
appeal from a suit brought to enforce a mortgage that the 
Court had an absolute discretion in the matter of costs'under 
S. 35, Civil Procedure Code, and that there was no principle of 
law which made it wrong or improper for a Court to saddle the 
real contesting defendants to a suit with costs. It has been 
contended that this may be true of cases which do not fall 
within the provision of O. 34 of the Civil Procedure Code, 
but the cases which fall within the scope of that order must 
be decided in accordance with the rule embodied in O. 34, 
r. 10. This rule provides that in finally adjusting the amount 
to be paid to a mortgagee in a suit for- redemption, the Court 
shall ordinarily add the costs of the suit ‘to ‘the mortgage money 
unless the conduct of the mortgagee hasbeen such as to disentitle 
him thereto. It was therefore-urged ‘that the Lahore case 
was not correctly decided and thatiin a suit under O. 34 the 
Court was bound to add the ‘costs of the suit to‘the mortgage 
money when adjusting the amount to be paid to the mortgagee, 
ee RL a 
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unless his conduct had been such as to disentitle him from 
recovering them. 

There is considerable forcein this argument, particularly as 
I find that the opening words used in S. 35, Civil Procedure 
Code, lend support to the argument now advanced before meand 
the learned Judges’ attention does not appear to have been 
drawn in that case to the provisions of O. 34, r. 10, Civil Pro- 
cedure Code. Learned Counsel for the appellant referred to 
O. 65, r. 1 of the Supreme Court Rules on which the present 
legislation was founded and which lays down that costs of all 
proceedings in the Supreme Court shall be in the discretion of 
the Court but nothing in those rules shall deprive a mortgagee 
who has not unreasonably instituted or carried on or resisted 
any proceedings of any right to costs to which he would be 
entitled according to the rules hitherto acted upon in the 
Chancery Division. Two English cases were also cited in 
support of this contention. It was held in Cotterell v. Strattoni, 
that the right of a mortgagee ina suit for redemption to the 
general costs of suit is well established unless he has forfeited 
the same by some improper defence or other misconduct and 
does not rest upon the exercise of a discretion by the Court. 
The other case was that of Charles v. Jones®, in which it was 
held by Lopes, L.J., that the mortgagee had an absolute 
right to costs unless they were forfeited by his misconduct and 
the matter was within the discretion of the Judge only when 
they were forfeited by his misconduct. I would therefore 
assent to the general propositions urged before me, (1) that 
unless a mortgagee is found to be disentitled by his conduct 
from recovering his costs, he would be able to claim as of right 
that costs of his suit be added to the mortgage money which is 
found by the Court to be due to him; (2) that in cases covered 
by O. 34, a mortgagee who has been deprived of his costs by 
the decision of a Court would be entitled as of right to appeal 
to a higher tribunal; and (3) that the provisions contained in 
5. 35, Civil Procedure Code, are inapplicable to mortgage suits 


_ „to which those stated specifically in O. 34, r. 10 apply. 


‘ Coming to the facts of thiscase it was contended on behalf 
of the first and the second defendants in their appeal (S. A. 


No. "896 of. 1934) that the award of costs by the lower Court 
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against them was wholly unwarranted inasmuch as no misconduct 
of theirs was either shown or even alleged which would have 
entitled it to award costs against them. Having gone through 
the facts of the case I find that the conduct of the first and the 
second defendants has been entirely free from blame. They did 
not even care to defend the action for redemption to which they 
were impleaded as necessary parties and an order by the Court 
awarding costs against them cannot be, in the circumstances, 
justified. Their appeal is therefore accepted. 


As for the second appeal (S.A. No. 853 of 1934) the third 
defendant also contends that the order of the lower appellate 
Court directing costs to be paid by him to the plaintiff was 
incorrect. As I have stated above, this defendant had filed a 
written statement in which he had not only urged that the 
amount deposited by the plaintiff was insufficient but had also 
‘raised a plea of collusion alleged to have been existing between 
the plaintiff on the one hand and the defendants 1 and 2 on 
the other. This was a frivolous plea and was not substantiated 
by him. His conduct has in resisting the petition under S. 83, 
Transfer of Property Act and in defending the suit filed for 
redemption later, been such asto disentitle him from getting 
any costs in the action and I cannot hold that the award of 
costs against him by the lower appellate Court was in the cir- 
cumstances improper. The result is that S.A, No. 896 of 1934 
would be accepted to the extent that the order awarding costs 
against them by the trial Court and the lower appellate Court 
-will be set aside; but S. A. No. 853 of 1934 will be dismissed 
with the result that the plaintiff would be entitled to recover 
his costs from this defendant-only. The successful parties 
will be entitled to their costs in this and in the lower appellate 
Court. as ` i 


B. V. V. | ; S. A. No. 896 of 1934 allowed, 
S.A, No. 853 of 1934 dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


PRESENT:—Mr. Justice VARADACHARIAR AND MR. 
Justice PANDRANG Row. 


Pachigolla Satyanarayanamurthy .. Appellani* (Plaintiff) 
Vv. 


Chavala Gangayya and others .. Respondents (Defen- 
i : -dants 1 to 8). 


Transfer of Property Act (IV of 1882), S. 70—Accession—Morigage of 
building and machinery fixed up in à leasehold site—New' machinery set 
up on the site—If “accession” to the security—English law of fixtures— 
Applicability. 

A person took a site on lease for a term of 12 years-to construct a buil- 
ding thereon for a rice mill. He executed a mortgage which comprised 
inter alia the building which was being constructed on the site and some 
‘specified machinery. The leasehold site was not, however, comprised in 
the security. Subsequently another system of machinery was set up 
in the site and was fixed in the earth. It was connected by a belt with the 
pre-existing engine for the purpose of working. Both systems of machinery 
could be separated by merely removing the belt. 


f Held, that the parties intended to deal with the machinery independently 
of the building and only as movable property. The rule of English law 
relating to fixtures was not applicable to the case. The new machinery 
brought to the building could not be treated as an “accession” within the 
meaning of S. 70 of tbe Transfer of Property Act and did not become part 
of the security. 


Appeal against the decree of the Court of the Subordinate 
Judge of Amalapuram i in O. S. No. 36 of 1932. 


G. Lakshmanna and G. Chandrasekara Sastri for Apps 
lant. 
PoV Rajamannar and K. Subba Rao for Respondents. 


The judgment of the Court was delivered by 


Varadachariar, J. —This appeal arises out of a suit for the 
recovery of money due under certain mortgages executed by 
defendants 1 and 2 in favour of the plaintiff between June 
1927 and June 1928—Exs. A to D series. Defendants 3, 5 and 
7 are the contesting defendants and the dispute between the 
plaintiff and the defendants relates to the extent of the property 
comprised in the mortgages in plaintiff's favour. 





* Appeal No. 1°0 of 1934 21st September, 1938. 
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_ The plaintiff’s mortgages comprise properties described in 
three Schedules "A, B and C. Schedule A relates to certain 
house property with which we are not concerned. Schedule B 
refers to a tiled building which was being constructed on a site 
belonging to Gangachalam and others and purports to pass the 
walls, beams, door frames, etc., of the building. From the body 
of Ex. A it will be seen that this site had been taken on lease 
for a period of 12 years for the purpose of constructing a 
building thereon for a rice mill. Schedule C comprises an 
engine which is said to be known by the name of Sree Kanaka- 
durga Rice Mill and the various paris of the machinery pertain- 
ing to the engineor to the Huller which was then intended to be 
set up to work with the help of the engine. The concluding 
words of the C Schedule refer to all samans connected with the 
rice mill and other samans necessary to fit up the mill and the 
Huller and all accessories. There is also a clause to the effect 
that if the mill should be fitted up in some other place, the 
property should nevertheless continue to be under the mortgage. 
It is admitted that for some time the concern was working only. 
asa Huller. In the latter part of 1928, the mortgagors decided 
to work as a Sheller also with the power derived from the 
engine. . For purchasing the Sheller and for incidental purposes, 
they borrowed moneys from defendants 3, 5,7 and certain 
others under Exs. I and II in July and November, 1928. In 
due course, the Sheller was also set up in the shed that had 
already been constructed and the third defendant admits in his 
deposition that the Sheller system was fixed in the earth, that it 
was connected by a belt with the Huller system and that power 
from the same engine was used for working both the systems. 
It also appears from the evidence that the Sheller system can be 
separated from the Huller system merely by removing the belt 
and that for accounts purposes, the two systems arekept distinct, 
On the above facts, the question for determination is whether 
the : plaintiff can claim that the machinery pertaining to the 
Sheller system is also comprised in his security. ` The learned 
Subordinate Judge has held that it is not. The plaintiff has 
appealed and contends that it should be held to be included in 
the ces 


“Tn support of the appellant’ s contention, Mr. Lakshmanna 
relied on S, 70 of the Transfer of Property Act and the deci- 
sions in. Bank of Upper India v. The Administrator-General of 
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Bengali, R. M. P. M. Chettiar Firm v. Siemens (India), Lid.9, 
Punjab and Sind Bank v. Kishen Singh-Gulab Singh3 and 
Nannu Mal v. Ram Chandras. It doesnot seem to us necessary 
for the purpose of this case to consider whether and how far the 
rules of the English law governing fixtures are to be followed 
in this country. It is sufficient to say that in respect of parti- 
cular species of transfers, the Legislature has made express 
provisions in the Transfer of Property Act, see for instance S.8 
and S. 108, cl. (A). We are prepared to assume that in 
certain circumstances, machinery existing in the mortgaged 
premises on the date of the mortgage and even machinery sub- 
sequently installed there may pass under a mortgage of the 
premises. But the question will, in our opinion, have to be 
determined in each case in the light of various facts. It may 
not be possible always to treat machinery brought into a buil- 
ding as an “accession” within the meaning of Ss. 63 and 70 of 
the Transfer of Property Act. It may in some cases become 
necessary to consider how far the definition of the expression 
“attached to the earth” in S. 3 of the Transfer of Property Act 
will bear upon the decision of this question. According to 
cL (c) of that definition, what is attached must be attached 
for the permanent beneficial enjoyment of that to which it is 
attached. 


In the presentcase, we are of opinion that thereis no scope 
for the application of the rule relating to fixtures or of the 
principle enunciated in S. 70 of the Transfer of Property Act, 
because we are not satisfied that the site to which the Sheller 
system of machinery is said to be attached, is comprised in the 
mortgages to the plaintiff. It also appears to us that on the 
construction of the mortgage deeds, the machinery specified in 
Schedule C was mortgaged not as part of or as passing with the 
immovable preperty but independently and as movable pro- 
perty. Schedule B to the mortgage deed refers only to the 
building that was then under construction; and while it specifies 
in elaborate detail the various parts of the structure of the 
building, it significantly omits to refer to the site. This does 
not seem to us an accidental omission ; it is apparently explained 
by the fact that the site itself was held by the mortgagor only 





1. (1917) LL.R. 45 Cal. 653. 2. (1933) LL.R. 11 Rang. 322. 
3. (1934) LL.R. 16 Lah. 881. 4, (1930) LL.R. 53 AIL 334 (EPB), 
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for a term of 12 years. That the machinery was dealt with 
independently of the building is also shown by the provision at 
the end of Schedule C that even if the machinery should be 
removed from this building and be fitted up elsewhere, the 
machinery should nevertheless continue subject to the mortgage. 
If, as we have held, the leasehold site is not comprised in the 
plaintiffs security, it would follow that the Sheller system 
machinery would not become part of the security merely by its 
having been subsequently fixed up on the site. Even if a 
different view should be taken as to the scope of Schedule B, 
we feel no doubt that the parties intended to deal with the 
machinery independently of the building and only as movable 
property. Reference is no doubt made in Schedule C to the mill 
and the arguments before us have been urged as if the word 
*'mill’” means the whole premises including the machinery. But 
it is obvious from the way in which the description is set out in 
Schedule C that the documents use the word “mill” as referring 
only to the engine and not as referring to the whole premises. 
The mere fact that the Sheller system is connected by a belt 
with the pre-existing Huller system or worked by power derived 
from the pre-existing engine will not of itself suffice to bring 
the Sheller system within the security created by Exs. A to D 
nor attract to the Sheller system the principles of the English 
law relating to fixtures—see Northern Press and Engineering 
Co. v. Shepherd. 

The appeal fails and is dismissed with costs of respondents 
3, 5 and 7. 

K.C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 





5. V. Subba Rao .. Appellant* (3rd Respondent) 
v. l 
The Calicut Co-operative Urban 
Bank, Ltd. .. Respondent (Petitioner). 


Co-operative Societies Act (II of 1912), S.51—Award under—Applica- 
tion to Court for enforcement of—Limitation Act (IX of 1908), 2nd 
Schedule, Art. 182—A pplicabikty. 
` ‘The award of the Registrar under S. 51 of the Act is given the same 
status asa decree of a Civil Court for the limited purpose of execution and 





1. 52 Solicitors’ Journal 715. - - 
* A. A, A. O. No. 2 of 1938. 12th April, 1938. 
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the law relating to enforcenient of decrees of such Courts: including the law 
of limitation will apply by necessary. implication. 

Art. 182 of the second schedule of the Limitation Act would apply to the 
enforcement of an award passed by the Registrar of Co-operative Societies 
under S. 51 of the Co- -operative Societies Act by a Civil Court other than a 
High Court. 


Co-operative Credit Society v. Chinnaswami Udoyan, (1936) 71 M.L.J. 
759: 1L.R. (1937) Mad. 495, dissented from. 


Appeal against the order.of the District Court of South 
Malabar dated 13th December, 1937,.and made in A.S. No. 175 
of 1937 preferred against. the order of the Courtof the District 
Munsiff of Calicut dated 11th June, 1937, and made in E. P. 
No. 5320 of 1936 (A.R.C. No. 394 of 1931-1932). 

N. R. Sesha Aiyar for Appellant. 

K. Kuttikrishna Menon for Respondent. 

The Court delivered ihe following 


JupcMenT.—The question raised in this appeal is as to 
the proper article of the Limitation Act for an application for 
the enforcement of an award passed by the Registrar of Co- 
operative Societies under S. 51 of the Act. ° 

The execution application in this case, out of which this 
appeal arises, was made in 1936 in respect of an award which 
was passed on 15th July, 1931. The first application for 
enforcement of the award made to the District Munsiff of 
Calicut was made in 1932 and between 1932 and 1936 there 
were other applications made for its enforcement. It is con- 
ceded thatif Art. 182-of the Limitation Act applies, there is no 
bar of limitation. Both the lower Courts have taken the view 
that Art. 182 is applicable and held that the application is not 
barred by limitation. But it is contended by Mr. Sesha Aiyar 
that this view is wrong and that the article applicable is 
Art. 181 of the Limitation Act. He places considerable reli- 
ance on the décision of Cornish, J., in the Co-operative Credit 
Society v. Chinnaswami Udayanl, With due respect, I am 
unable to agree with the said decision. Under S. 65 of the 
Co-operative Societies'Act, the Local Government is empowered 
to thake rules to carry out allor any of the purposes of the 
Act and one of such purposes is the enforcement of decisions 
or awards in proceedings before the, Registrar, of Co-operative 
Societies.. The rule. which has been enacted in pursuance of 
this section is r. 15,-cl. 7. Cl: 7 contains three sub-clauses 


ewer 1.° (1936) 71 M.L.J. 759: LL.R. (1937) Mad. 495, 
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providing three methods of enforcement-and the sub-clause, 
which is relevant for the purpose of the present discussion, is 
sub-clause (c) which runs thus: 

“ On application to the Civil Court having jurisdiction over the subject- 


matter of the decision or award, that Court shall enforce the decision or 
award as if it were a final decree of the Court.” 


If therefore an application to enforce an award is made 
to a Civil Court, for the purpose of enforcement the legislature 
enacts that it should be treated as a final decree of that Court. 
Thus by statute the award of the Registrar under S. 51 of the 
Act is given the same status as a decree of a Civil Court for 
the limited purpose of execution and the provisions of law 
relating to the enforcement of decrees of such Courts including 
the law of limitation applicable for such enforcement will apply 
by necessary implication. So when the question of limitation 
arises as to the enforcement of an award of the Registrar of a 
Co-operative Society, the Court before which the application 
for its enforcement is made will have to apply the article 
applicable for the enforcement of the final decree of that Court. 
In this case, the article applicable forthe enforcement of the 
final decree of the Court of the District Munsiff of Calicut is 
Art. 182. Prima facie therefore the article that should govern 
the present case is Art. 182. In Belvedere Jute Mills, Lid., In rel, 
a question arose as to the enforcement of anaward under S. 15 
of the Indian Arbitration Act where the language is almost 
similar. S.15 runs thus: 

“ An award ona submission, on being filed in the Court in accordance 
with the foregoing provisions, shall (unless the Court remits it to the re- 


consideration of the arbitrators or umpire, or sets it aside) be enforceable as 
if it were a decree of the Court.” 


Rankin, C.J., and Mitter, J., held that Art. 181 would not 
apply to the case but the article applicable was Art. 183, the 
article applicable to the enforcement of the decree of the High 
Court. Rankin, C.J., in the course of the judgment remarked 
thus: 

“ If one looks at the question of limitation from the point of view of the 
different alternatives, there canbe one inference only and that is that the 
words employed by the legislature in the first sub-section of S. 15 of the 
Indian Arbitration Act were intended to go to the question of limitation as 
wellas to the question of procedure.” 


This decision was followed in our High Court by the 
learned Chief Justice and King, J., in the Hindu Religious 


: 1. (1927) 31 C.W.N. 1097. 
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Endowments Board, Madras v. Shirur Mutti. There the 
question arose whether Art. 181 or Art. 182 is to be applied in 
regard to the application for the enforcement of an order 
passed by the Hindu Religious Endowments Board under S. 70 
(2) of the Act which ran thus: 

“The Court shall, on the application of the President of the Board 


E E eas recover the amount as if a decree had been passed for the 
amount by the Court against the religions endowment concerned.” 


The learned judges referred to Lakshmindra Tiria 
Swamiar v. Hindu Religious Endowments Board, Madras3, 
where it was held that the words “as if a decree had been 
passed” attract to the order the whole procedure in execution 
and followed the ruling in Belvedere Jute Mills Ltd., In res, 
and applied Art. 182. In my opinion the above decisions lay 
down the correct principle. I therefore hold that Art. 182 of the 
2nd Schedule to the Limitation Act would apply to the enforce- 
ment of an award passed by the Registrar of Co-operative 
Societies under S. 51 of the Act by a Civil Court other than a 
High Court. 
` Ishall now deal with the decisions relied on by Mr. Sesha 
Aiyar. The first case relied on by him is Co-operative Credit 
Society v. Chinnaswams Udayan4s. On a perusal of the said 
decision, it looks as if it was assumed that Art. 181 applied to 
the case and the only question was whether the application was 
time barred. This appears clear from the following observations 
of the learned Judge in that case :— 

“ The only question in this appeal is whether the application is time 
barred. Admittedly it is, if Art. 181 of the Limitation Act governs it. But 


the argument is that the application not being one under the Civil Procedure 
Code, the Limitation Act has no application.” 


The learned Judge after overruling this contention held 
that the application being one under the Code, Art. 181 would 
apply and he purported to follow the decision in Sambasiva 
Mudaliar v. Panchanada Pillats, which is another decision 
relied on by Mr. Sesha Aiyar. That was a decision under S. 40 
of the Revenue Recovery Act. The question there was what 
article would apply for an application by a purchaser at a revenue 
auction sale for delivery of possession. The learned Judges 


1. (1934) 68 M.L.J.200:1L R. 58 Mad. 760. 
2. (1932) 65 M.L.J. 364: I.L.R. 56 Mad. 712. 
3. (1927) 31 CW.N. 1097. 

4, (1936) 71 M.L.J. 759: ILL.R. (1937) Mad. 495 
5. (1907) 17 M.L.J. 441: LL.R. 31 Mad. 24, 
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applied Art. 178 of Act XV of 1877, corresponding to Art. 181 
of the present Limitation Act and the decision turned on the 
language of S. 40 of the Revenue Recovery Act which runs 
thus: 


“Where, notwithstanding such publication, any lawful purchaser of land 
may be resisted and prevented from obtaining possession of his purchased 
land, any Court of competent jurisdiction, on application and production of 
certificate of sale provided for by S. 38 shall cause the proper process to be 
issued for the purpose of putting such purchaser in possession in the same 
manner as if the purchased lands had been decreed to the purchaser bya 
decision of the Court.” 

It is with reference to this language the following observa- 
tions, were made: 

“The section as we read it places the purchaser in the position ofa 
decree-bolder for the purposes of putting the machinery of the Court in 
motion in order that the certificate of sale granted by the Revenue authority 
may be given effect to. It does not, by implication, make the law of limitation 
with reference to the execution of decrees or orders of Civil Courts applicable 
to proceedings under S. 40 of the Act.” 


But the language of r. 15, cl. 7 (c) given above is quite 
different. For the limited purpose of execution an award is 
treated as a decree of the Court. On this ground the decision in 
Sambasiva Mudaliar v. Panchanada Pilaii is distinguishable as 
it may be possible to contend that the use of the words “the 
proper process to be issued” and “in the same manner” connote 
only the bare machinery of the Court for putting the purchaser 
in possession. The other cases relied on by Cornish, J., in his 
judgment seem to me to have no bearing on the actual point for 
decision before me, and I think it unnecessary to deal with 
them. 

Mr. Sesha Aiyar brought to my notice the decision in 
Raghavendra v. Industrial Bank, Guledgud1, where Beaumont, 
C. J., doubted whether the award of the Registrar of Co-operative 
Societies under the Bombay Co-operative Societies Act of 1925 
would ever become a decree of a Civil Court within the meaning 
of Art. 182 of the Limitation Act but left the question open. It 
may be pointed out that ihe wording of the rule which the learned 
Chief Justice was dealing with is different from the rule in the 
present case. The question is not, if I may say so, with respect 
whether the award becomes a decree of the, Civil Court but 
whether the law of limitation governing the execution of the 
decree of a Civil Court is made applicable by statute by necessary 








1, (1907) 17 ML.J 441: I.L.R. 31 Mad. 24. 
2. (1935) 38 Bom.L.R. 927. 
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implication. Both the lower Courts took the view that the decision. 
in Co-operative Credit Society v. Chinnaswami Udayanı would: 
not apply in view of S. 57-B of the Act which runs thus: 

“The Registrar or any person empowered by him in that behalf, shall be 
deemed, ' when exercising any powers under ths Act for the recovery of any 
amount by the attachment and sale or by the sale without attachment of any 
property, or when passing any orders on any application made to him for 
such recovery or to take some step-in-aid of such recovery to be a Civil 


Court for the purposes of Art. 182 of the first schedule to the Indian 
Limitation Act, 1908.” 


In terms this section would not be applicable to an applica- 
tion for the enforcement of an award in a Civil Court as provided 
in r. 15, cl. 7 (c) but the object underlying the section in my 
opinion establishes beyond doubt that the legislature intended by 
necessary implication in enacting the said cl. (c) that Art. 182 
of the Limitation Act would apply to applications made in 
pursuance thereof because the award has to be treated by a 
Court as a decree of that Court. The object in enacting S. 57-B 
is to have one uniform rule of limitation for the enforcement of 
decrees of Civil Courts and the decrees and awards and orders 
of a Registrar of Co-operative Societies and whether they are 
enforced by a Registrar or a Civil Court. It would be anomalous 
to hold that an award when enforced by a Registrar would be 
governed by Art. 182 but when enforced by a Civil Court is 
governed by Art. 181. In the result the appeal fails and is 
dismissed with costs. Leave to appeal granted. 

K. S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSHMANA Rao, 
A. T. Kava ©.. Petitioner* (Accused). 

District Municipalities Act (V of 1920), S. 174 (a)—Piying for hire— 
User of lorry within municipal limits—Licence not obtained—Hiring 
taking place outside municipal limits—W hether material, 

Under S. 174 (a) of the Madras District Municipalities Act it is the 
plying of the motor lorry for hire within municipal limits without the 
necessary licence that constitutes the offence and it is immaterial that 
the act of hiring takes place outside such municipal limits. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of:the Court of the Sub-Divisional First Class Magistrate 








1. (1936) 71 M.L.J. 759: ILL.R. (1937) Mad. 495, 


*Crl. R. C. No. 679 of 1938. 9th December, 1938 
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of Mangalore Division dated 25th July, 1938 and made in Crl. 
App. No. 27 of 1938 preferred against the judgment of the 
Court of the Stationary II Class Magistrate of Mangalore 
Taluk in C. C. No. 13 of 1938. 


K. Y. Adiga and K. P. Adiga for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


Orprer.—The petitioner is the owner of motor lorry S. K. 
1089 registered for private trade purposes and he has been 
convicted under S. 174 (a) of the District Municipalities Act 
read with S. 313 (1) for using the lorry on the public streets 
in the Municipality of Mangalore without requisite license for a 
motor lorry plying for hire. 


The lorry of the petitioner was hired out for transporting 
coffee-husk from Chickmagalur to Mangalore on 2nd and 9th 
September, 1937, and it was used for that purpose on those 
occasions on the public streets in the Municipality of Mangalore. 
The lorry was obviously a lorry plying for hire though it was 
registered for private trade purposes, and the petitioner had 
no licence for a motor lorry plying for hire as required by 
S. 174 (a) of the District Municipalities Act. The section 
provides that no person shall use any motor lorry on any public 
street in any municipality except on a licence obtained from the 
executive authority, and it is immaterial where the act of hiring 
takes place. It is the user of the lorry that is relevant and the 
guilt of the petitioner under S. 174 (a) read with S. 313 (1) 
admits of no doubt. The conviction is therefore right but the 
fine of Rs. 75 in addition to the license fee is excessive. The 
fine is therefore reduced to Rs. 25 and otherwise this petition is 
dismissed.. The excess of fine if levied will be refunded. 


B. V. V. — Sentence reduced. 


Kava, 
Inre. 


E.B. 
Kutumba 
Sastri 
v. 
Lakkaraju 
Bala 
Tripura 


Sundar- 
amma. 


Leach, C.J. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Sm ALFRED Henry Lionet Leaca, Chief 
Justice, Mr. Justice KrisHNASWAMI AIYANGAR AND Mr, 
JUSTICE SOMAYYA. 


Kolachala Kutumba Sastri: .. | Petitioner* (Plaintif) i 
v. ; ; , 
Lakkaraju Bala Tripura 
Sundaramma and others .. Respondents (Defendants). 


Court-Fees Act (VII of 1870), S.7 (iv) (a)and (v)—Sui for cancellation 
of a deed and possesston—Court-fee payable—Proper mode of valuation 


A suit for the cancellation of a deed of conveyance and for possession 
of property should be valued under S. 7 (iv) (a) of the Court-Fees Act but 
the stamp fee must be based on the market value of the property at the time 
of the suit and not on the amount stated in the conveyance. 

Bali Reddi v. Abdul Sater, (1935) 69 M.L.J. 458: ILL.R. 59 Mad. 240, 
approved, 

Dantulurt Venkatanarasimha Raju v. Dantulurt Chandrayya, (1926) 53 
M.L.J. 267 and Venkatastva Rao v. Sd talc (1932) 63 MLJ. 
764: I.L.R. 56 Mad. 212, overruled. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the District Munsif of Tenali dated 28th 
July, 1938, and made in Check-slip No. 931-3-1-N of 1938 in 
O.S. No. 4 ‘4 of 1935. | 

V. Subramaniam for Petitioner. 

Y. Suryanarayana for K. Kotayya for Respondents. 

T. Krishna Rao for The Government Pleader (B. Sita- 
rama Rao) on behalf of the Government. 

‘The judgment of the Court was delivered by 

The Chief Justice—The question which the Court is s called 
upon to consider in this case is whether in a suit for the cancel: 
lation of a deed of conveyance and for possession of the 
property the plaintiff should value his relief in accordance with 
the provisions of S. 7 ($v) (a) or those of S. 7 (v) of the 
Court-Fees Act.. The plaintiff in this case filed a suit:in the 
Court of the District Munsif of Tenali for a decree setting 
aside a conveyance which he had executed and for possession of 
the land covered by the deed, pleading that he had been induced 
to sign the instrument as the result of undue influence and 
fraud. On the basis that the plaint fell for the purpose of 


4 
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valuation within para. (v) of the section he affixed a stamp 
fee of the value of Rs. 34-13-0. The District Munsiff 
considered that para. (tv) (a) applied, which meant a court-fee 
of Rs. 119-15-0. Para. (v), as amended by the Madras Act 
of 1922, requires that in a suit for the possession of land the 
relief shall be valued at ten times the annual revenue payable to 
Government where such revenue is settled but not permanently, 
and that is the position here. By the amending Act 
para. (iv) (a) was inserted. This paragraph requires the court- 
fee in a suit for the cancellation of a conveyance to be calculated 
on the value of the property. The case has been placed before 
a Full Bench because there are conflicting decisions of this 
Court on the question whether on a suit of this nature the 
valuation should be according to the market value or whether 
the relief should be valued in accordance with one of the 
methods mentioned in para. (v). 

In Dantulurt Venkatanarasimha Raju v. Dantulurs Chan- 
drayyal, Krishnan and Odgers, JJ., held that the value contem- 
plated in S. 7 (iv) (a) was not the market value. It was said 
that where it was sought to set aside a decree affecting immov- 
able property, the value of the relief should be calculated on the 
basis of a suit falling within para. (v). The reason given 
was that as the Act itself contained rules for the valuing of 
suits for possession of immovable property it was proper to 
take a method indicated by the Act in preference to any other 
method. A decision to the same effect was given in Venkata- 
siva Rao v. Satyanarayanamurths, by a Division Bench 
consisting of Reilly and Anantakrishna Aiyar, JJ., but the 
judgments in that case do not add anything to what was said in 
the earlier case. These decisions were followed by King and 
Stodart, JJ., in a recent unreported case (S.A. No. 592 of 
1932). 

The same question wasraised before Venkatasubba Rao, J., 
in Bali Reddi v. Abdul Satar8. The learned Judge considered 
that the proper method of calculating the value of the subject- 
matter of a suit falling under para. (iv) (a) was the market 
value. He felt that he was not bound by the previous Bench 
decisions because the case before him related to mortgages and 


1.. (1926) 53 M.L.J. 267. 
2. (1932) 63 M.L.J. 764: LLL.R. 56 Mad. 212. 
3. (1935) 69 M.L.J. 458: I.L.R. 59 Mad. 240. 
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sale deeds abertas Dantulurt Venkatanarasimha Raju v. 
Dantuluri Chandrayya! and Venkatasiva Rao v. Satyanarayana- 
murih? related to decrees affecting immovable property. The 
decision of Venkatasubba Rao, J., was followed by Wadsworth, 
J., in Venkatakrishnayya v. Sheik Ali Sahibs. 

We consider that the view taken by. Venkatasubba Rao, J., 
in Bali Reddi v. Abdul Sattar is preferable to that taken in 
Dantuluri Venkatanarasmha Raju v. Dantuluri Chandrayya!. 
Para. (iv) (a) deals with suits where it is necessary for the 
plaintif to seek the cancellation óf a decree or of a deed. 
Para. (v) relates merely to suits for possession. Ina suit for 
possession it is not always necessary to set aside a decree or a 
document. Where a suit is merely for possession the Act says 
how the value of the subject-matter shall be arrived at. When 
adding para. (iv) (a) to S. 7 the Legislature did not say that 
in a suit falling within the new paragraph the valuation of the 
subject-matter should be.arrived at in accordance with the 
method indicated in para. (v). It said that a suit within 
para. (iv) (a) should be valued according to the value of the 
property, and the value of the property, unless there is an 
indication to the contrary, must mean its market value. By the 
amending Act of 1922, para. (tv) (c) was also amended. 
Before the amendment this paragraph provided that in a suit to 
obtain a declaratory decree or order, where a consequential 
relief was prayed, the value should be according to the value of 
the relief sought by the plaintiff. The Amending Act inserted 
the proviso to the effect that in a suit coming under this 
paragraph in a case, where the relief sought is: with reference 
to immovable property the valuation shall not be less than half 
the value of the immovable property calculated in the manner 
provided for by para. (v). There the Legislature expressly 
provided that the method of calculation was to be in accordance 
with para. (v) but in adding para. (#v) (a) no such direction 
was given. The court-fee is to be calculated on the amount or 
the value of the property and to give the wording of 
para. (iv (a) its plain meaning the valuation must be the 
valuation based on the market value of the property at the date 





1. (1926) 53 M.L.J. 267. 

2. (1932) 63 M.L.J. 764: LER. 56 Mad. 212 ` 
3. (1938) 48 L.W. 277. 
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"of the plaint. We consider that Dantuluri Venkatanarasimha 
Raju v. Dantuluri Ckandrayyal and Venkatasiva Rao v. Satya- 
narayanamurthi® were wrongly decided and will therefore be 
overruled. 


It follows that the District Munsif was right in requiring 
the suit to be valued under S. 7 (iv) (a) of the Court-Fees Act, 
but we do not agree that it necessarily follows that the stamp 
fee shall be based on the amount stated in the conveyance. It 
must be based on the value of the property at the time of the 
suit. It may very well be that on that date the market value 
was Rs. 900, the amount stated to be the consideration, but this 
question is not before us. All we need say is that the plaintiff 
will have to stamp his suit according to the market value of the 
property before the plaint is received. 


In view of the earlier decisions we consider that there 
should be no order as to costs. 


K.C. —— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 
Mamidi China Venkata Sivayya .. Appellant* (1st Counter- 
Petitioner) ` 
v. , 
Nekkanti Suryanarayana .. Respondent (Petitioner). 

Provincsal Insolvency Act (V of 1920), Ss. 28, 5Land 52—Application for 
adjudication and appointment of interim recetwoer—Purchase of property in 
Court-axction by decree-holder himself—If in contravention of S. 52~—Sale 
proceeds—How to be applied. 

By the combined operation of Ss. 28 and 5lit is clear thata sale of the 
property ia execution until the date of the order of adjudication is not prohi- 
bited, in spite of the presentation and admission of the insolvency petitions 
but the creditor is not given the benefit of the remedy had by him. But S. 51 
(3) protects the title of the auction-purchaser and if the purchase was in 
good faith, in spite of the fact that there has been an order of adjudication 
subsequent to the salehis title to the property will remain unaffected. The 
doctrine of “relation back” is subject to the exception in S. 51 (3). 

Muthon Chettiar v. Venkituswoami Naicken, (1936) 71 M.L.J. 170: I.L.R, 
59 Mad. 928 at 941, followed. 

No difference ought to be made between a decree-holder purchaser and a 
stranger auction-purchaser. There is nothing in the provisions of the Insol- 


vency Act, to preclude a decree-holder from proceeding with the sale with 
the knowledge of the insolvency. 





1. (1926) 53 M.L.J. 267. 
2. (1932) 63 ALL.J. 764: LL.R. 56 Mad. 212. 
*C. M.S. A. No. 64 of 1936. 28th April, 1938. 
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Sri Chand v, Murari Lal, (1912) IL R. 34 AU. 628 and Ralla Ram v. Ram 
Labhaya, (1924) 6 Lah.L.J. 232, applied. 

Cheedalla Polamma v. Official Recewer, Nellore, (1938) 1M.J..J. 781, 
distinguished. 


The only disability under which he lies is that he will not be entitled to 
set off the amount of the decree debt against the purchase price but must 
share rateably in the sale proceeds along with other creditors. 


Appeal against the order of the Court of the Subordinate 
Judge of Narsapur dated the 20th March, 1936 and made in 
Mis. A. S. No. 36 of 1935 preferred against the order of the 
Court of the District Munsif of Narsapur dated the 30th- 
November, 1935 and made in M.P. No. 1999 of 1935 in O. S. 
No. 290 of 1934. 

M. Appa Rao for Appellant. 

K. Bhimasankaran for Respondent. 

The Court delivered the following 

JupGMENT.—-The question in this appeal relates to the vali- 
dity of a saleof immovable property in execution of the decree 
in O. S. No. 290 of 1934 on the file of the District Munsif’s 
Court of Narsapur obtained by the appellant against one 
Nekkanti Suryanarayana and his two sons. The property was 
sold on 2nd October, 1935 and purchased by ihe appellant the 
decree-holder ‘himself. An application was made by the said 
Nekkanti Suryanarayana the first judgment-debtor to set aside 
the sale alleging that there were material irregularities and 
fraud in the conduct of the sale in consequence whereof the 
property did not fetch a fair price. He also impeached the sale 
on the ground that before the date of the sale he had filed an 
application in the Sub-Court of Narsapur for his being declared 
an insolvent, that the said petition was admitted and an interim 
receiver appointed, that he applied to the Court (the District 
Munsif of Narsapur) to stop the sale but the Court declined to 
do so and the sale was therefore in contravention of S. 52 of 
the Provincial Insolvency Act. The learned District Munsif, on 
a consideration of the evidence adduced, cameto the conclusion 
that there was no fraud or material irregularity in the conduct 
of the sale, that the price realised at the time of the sale was a 
reasonable price and in regard to the second objection he held 
that there was no substance in it. The learned Subordinate 
Judge in appeal concurred in the view of the learned District 
Munsif in regard to the finding as to the material irregularity 
and reasonable price but he was of the opinion that the sale was 
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in contravention of S. 52 of the Provincial Insolvency Act and 
therefore he allowed the appeal and set aside the sale. It is 
this order that is being attacked in this Civil Miscellaneous 
Second Appeal. 

So far as the questions of material irregularity and fraud 
are concerned, there are concurrent findings of fact and they 
cannot be challenged in second appeal. 


The question therefore for consideration is whether the sale 
is invalid. It is contended that once an interim receiver has 
been appointed and the fact of such appointment is brought to 
the notice of the executing Court, it is bound to stay the sale 
and a sale held after such notice is invalid and the purchase at 
any such sale with notice of the insolvency could not be held to 
be a purchase in good faith. To test the soundness of this con- 
tention it will be necessary to examine the relevant provisions 
of the Provincial Insolvency Act bearing on the matter. They 
are Ss. 28, 51 and 52. In construing these provisions two 
principles have to he kept in view: (1) It is the policy of the 
law of insolvency that when a debtor commits an act of insol- 
vency, there must be an even distribution of his property among 
his creditors and no creditor of his should be entitled to receive 
more thana rateable proportion of the amount realised 
from the property of the insolvent and available for distri- 
bution equally with other creditors. (2) It is the policy of 
the law not to frustrate the effort of a diligent execution 
creditor and deprive him of the fruits of his execution. 
I think the provisions of the Insolvency Act have heen enacted 
to secure the object underlying these principles. Under S. 28 
(2) of the Provincial Insolvency Act, on the making of an 
order of adjudication, the whole of the property of the insol- 
kent vests in the Court or in an Official Receiver appointed by 
the Court but until then the property of the insolvent. is not 
divested from him and every creditor is free to have recourse 
to all available remedies against the debtor for realisation of 
his debt. The section clearly provides that the disability of the 
creditor to have any remedy against the property of the insol- 
vent is only after the order of adjudication. This is clear from 
the expression “thereafter” in the section. Even then it is not 
an absolute disability imposed by the Act but only subject to the 
provisions of the Act as indicated by the words “except as pro- 
vided by this Act.” From the provisions of S. 28 (2) it is 
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clear that a decree-holder can attach and bring the property to 
sale and have the property sold till the date of the order of 
adjudication. The question therefore is if, before the date of 
the order of adjudication, the property is sold and the sale pro- 
ceeds are deposited into Court, what are the rights of a creditor, 
the purchaser and the receiver in regard to the property and 
the sale proceeds? 

I shall now turn to Ss. 51 and 52 of the Act. S. 51 says 
that where execution of a decree has issued against the property 
of a debtor, a creditor shall not be entitled to the benefit of the 
execution against the receiver except in respect of assets realis- 
ed in the course of the execution by sale or otherwise before 
the date of the admission of the petition. By virtue of this 
provision the creditor can only claim the sale proceeds ofa 
sale in execution of the decree obtained by him only if they 
have been realised before the date of the admission of the 
petition. But for this provision it will be open to the Official 
Receiver to contend that the creditor is not entitled to the sale 
proceeds because by virtue of the provisions of S. 28(7) of the 
Act, the property must be deemed to have vested in him from 
the date of the presentation of the petition and hence by virtue 
of the statutory title thus conferred on him he will be the person 
entitled to the sale proceedsof the property which in law belong 
to him. By the combined operations of Ss. 28 and 51 it is 
clear that a sale of the property until the date of the order of 
adjudication is not prohibited in spite of the presentation of and 
the admission of the insolvency petition, but the creditor is not 
given the benefit of the remedy had by him. But the law pro- 
tects the title of the auction-purchaser to the property sold in 
auction because S. 51 (3) provides that: 

“ A person who in good faith purchases the property of a debtor under a 
sale in execution shallin all cases acquirea good title to it against the 
receiver.” 

If therefore a purchaser can say that the purchase was 
made in good faith, in spite of the fact that there has been an 
order of adjudication subsequent to the sale, his title to the pro- 
perty will remain unaffected. Therefore the doctrine of rela- 
tion back of the title of the Official Receiver is subject to the 
exception enacted in S. 51 (3). (Vide Cornish, J.’s observa- 
tions in Muthan Cheitiar v. Venkituswams Naicken1.) It is 


1, (1936) 71 M.L.J. 170: LL.R. 59 Mad, 928 at 941, 
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unnecessary for me now to consider forthe purpose of this case 
whether a purchaser in good faith can acquire good title to the 
property sold even after the order of adjudication, because in 
this case the property has been sold before the date of the order 
of adjudication. 


The question now arises as to the scope and operation of 
S. 52 of the Act. I may here mention a few facts and dates. 
The petition for insolvency was made after the order for sale 
was passed and the date of sale was fixed for 30th September, 
1935, but the petition was admitted and an interim receiver 
appointed on 30th September, 1935, under S. 20 of the Act. 
The interim receiver did not make any application as required 
by S. 52 of the Act to deliver to him the property which was 
being brought to sale and the only application that was made 
was by the insolvent to stay the sale. The Court refused to 
stay the sale and the sale was held and at such a sale the pro- 
perty was purchased by the decree-holder. The question on 
these facts is, is the purchase by the decree-holder invalid? I 
have already stated that neither S. 28 nor S. 51 prohibits the 
sale until the date of the order of adjudication nor does S. 52, 
because what that section says is before the property is brought 
to sale if notice is given to the executing Court that an insol- 
vency petition by or against the debtor has been admitted, the 
Court shall on application direct the property to be delivered to 
the receiver. The duty which is enjoined on the executing 
Court is to deliver the property to the receiver if an application 
is made in that behalf, and I shall assume for the purpose of 
this case that the ‘receiver’ in S. 52 includes an interim receiver. 
But if no application is made, what should the executing Court 
do? It is bound to proceed with the sale of the property. 
There is nothing in the section to indicate that the executing 
Court is prohibited from doing what it is obliged to do and its 
power to sell the property remains ‘unaltered and unaffected’ 
(vide the observations of Lord Esher in Trustee of Woolford’s 
Estate v. Levyl, on the analogous Ss. 45 and 46 of the 
Bankruptcy Act of 1883). Therefore the sale by the Court 
is prima facie valid. 

The questions that now fall to be decided are, does the 
auction-purchaser get a good title to the property and who is 








1. (1892) 1 Q.B. 772 at 780, 
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entitled to the sale proceeds? These questions turn upon the 
other provisions of the Insolvency Act and they have been 
already adverted to, namely, Ss. 28 and 51. In a recent decision 
reported in Muthan Chettiar v. Venkituswamt Naickent, 
Venkatasubba Rao and Cornish, JJ., upheld a sale in favour of 
a purchaser, even though the sale was held after an application 
was made under S. 52 by the Official Receiver and refused, on 
the ground that the purchaser acquired ‘valid title under S. 51 
(3) ofthe Act. But the prescnt case is a stronger one in thatno 
application has been made by either the Official Receiver or by 
the judgment-debtor to direct delivery of the property and I am 
of the opinion that the application for stay of the sale is not in 
conformity with the provisions of S. 52. 


Therefore the question is, is the appellant a purchaser in 
good faith within the meaning of S. 51 (3) of the Act? So far 
as the sale is concerned, it was for a proper price and there was 
no irregularity or fraud in the conduct of the sale and no bad 
faith was attributed to the decree-holder. All that is asserted 
is that the fact of his purchasing the property with notice of 
the insolvency is enough to negative the existence of good 
faith. Iam not inclined to agree with this contention. Ip 
Muthan Chettiar v. Venkituswami Naicken}, the learned Judges 
were inclined tothe view that the mere fact that the purchaser 
had notice of the insolvency cannot connote want of good faith 
on the part of the purchaser. They further held in that case that 
a purchase made on the faith of a Court’s order would negative 
all inferences of bad faith. No doubt, in that case the auction- 
purchaser was a stranger but I do not think, having regard to 
the plain language of the section, any difference ought to be 
made between a decree-holder purchaser and a stranger auction- 
purchaser. S. 51 (3) says a “person”. If, in pursuance of a 
valid order of Court, the decree-holder purchases the property 
with the leave of the Court entitling him to bid, I do not see 
any reason why the fact of his being a decree-holder should lay 
him under a disability to purchase the property. The only 
question is one of good faith. If he has purchased the property 
in good faith, there is no reason why the purchase by hiim should 
not be upheld. The fact that he had notice of insolvency would 
not in my opinion indicate any absence of good faith on his 
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part. Good faitb implies honesty and there is nothing to 
indicate here that the purchase was dishonest or colourable or 
fraudulent. There is nothing in the provisions of the Insolvency 
Act, to preclude a decree-holder from proceeding with the sale 
with the knowledge of the insolvency (vide Sri Chand v. 
Murari Lali and Ralla Ram v. Ram Labhaya?). The only dis- 
ability under which he lies is that he will not be entitled to the 
benefit of the execution, that is, he cannot set off the amount of 
the decree debt against the purchase price but he is bound to 
pay the amount of the purchase money into Court just like any 
other stranger purchaser and share in the sale proceeds rateably 
along with other creditors. This position has not been disputed 
by Mr. Appa Row and I think rightly. I do not see why the 
mere fact of knowledge of insolvency should preclude the 
decree-holder from proceeding with the sale of the property. It 
may be that no order of adjudication would be made at all, and 
if he should only stay his hand in the meanwhile, some other 
creditor might also attach the property and completely deprive 
him of the advantage of his having taken proceedings earlier. 
It may be.by staying his hand and postponing the sale, the 
property might not fetch a fair price at a subsequent sale and it 
will be more advantageous to have an immediate sale and get a 
fair price and even though he may be deprived of the fruits of 
the execution, he will be entitled to get a fair dividend by 
reason of the property fetching a good price. Neither in 
principle nor in reason does it seem to me that notice of 
insolvency should operate as a bar toa decree-holder proceeding 
with the sale of the property. A recent decision of Pandrang 
Row, J., in Cheedalla Polamma v. O ficial Receiver, Nellore3, has 
been cited before me. The facts in that case are different 
because the learned Judge found that the circumstances of that 
case warranted a finding of absence of good faith. I do not 
find the learned Judge laying down that mere knowledge of the 
insolvency imports bad faith. On the other hand he observes 
thus :— 


“It may be that where the fact of the pending insolvency is brought to 
the notice of the Court and the Court nevertheless proceeds with the sale as 


happened in Muthan Chettiar v. Venkituswwamt Naicken*, the mere knowledge - 


of the insolvency possessed by the purchaser may not be sufficient to show 
that the purchaser acted in bad faith or did not act in good faith. But that 
is not the case bere.” 


1. (1912) LL.R. 34 All, 628. 2. (1924) 6 Lah.L.J. 232. 
3. (1938) 1 M.L.J. 781. 4, (1936) 71 M L.J. 170: LLR. 59 Mad. 928 
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I do not think the learned Judge intended to law down any 
principle in conflict with the view which I have now expressed. 
Further, in this case it is only the father that has become an 
insolvent and his share alone would vest in the Official Receiver 
and the shares of his sons would not vest in him. Prima facie, 
the decree-holder would be entitled to bring to sale the sons’ 
share in the property. Under such circumstances, it would be 
more advantageous to bring the entire property to sale and that 
is probably the reason why the interim receiver did not choose 
to interfere thinking that he might claim the proceeds of the 
sale without interfering with the sale. 

Iam therefore of the opinion that the sale held on 2nd 
October, 1935, is perfectly valid and that the appellant has ac- 
quired good title to the property. I accordingly set aside the 
order of the learned Subordinate Judge and restore that of the 
District Munsif with costs throughout. 


Leave to appeal refused. 

K.S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—SIR ALFRED Henry LironeL Leaca, Chief 
Justice AND Mr. Justice SOMAYYA. 
T. S. Gopalaswami Odayar and 





another .. Petitioners* 
v. 
T. S. Swaminatha Odayar and 
others .. Respondents. 


Execution—Sale by receiver pursuant to order of Court—Absence of 
adequate notice—Efeci—"Noi less than thirty days’ notice” under Civil 
Procedure Code—Need for giving. 


In cases where immovable property is to be sold by a receiver in 
pursuance to an order of Court, unless there are special circumstances or he 
is otherwise directed by the Court, the receiver should follow the rule 
laid down in the Civil Procedure Code, and give not less than thirty days’ 
notice and a sale held without such adequate notice js liable to be set aside 


Petition praying that in the circumstances stated in the 
affidavits filed therewith the High Court will be pleased to issue 
an order setting aside the sale held by the receiver the fifth 
respondent herein on 28th January, °939, by refusing the 
confirmation thereof, in Appeal No. 60 of 1933 preferred to the 
High Court against the order of the Court of the Subordinate 


*CM. P, No. 551 of 1939, 22ad February, 1939, 
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Judge of Kumbakonam dated 26th September, 1932 and made 
in I, A. No. 695 of 1930 in O. S. No. 22 of 1924. 

K. Rajah Aiyar and N. A. Krishna Atyar for Petitioners. 

T. R. Venkatarama Sastri, G. Jagadtsa Aiyar, S. Rama- 
nujam, T. R. Srinivasa Aiyangar, M. S. Venkatarama Aiyar, 
A. V. Viswanatha Sasiri, K. Swaminatha diyar, K. R. 
Rangaswami Aiyangar and K. Krishnaswami Aiyangar for 
Respondents. 

The Court made the following 

ORDER.—The question before us is whether a sale which 
has taken place by the direction of this Court should be 
confirmed or whether a fresh auction should be ordered. The 
suitout of which this matter arises was filed for partition of the 
properties of a joint Hindu family. The final decree was passed 
on the 5th May, 1938, and the first defendant, who is objecting 
to the sale being confirmed, received as his share in the family 
estate immovable propertiesin the Tanjore District, but he was 
directed to pay to the fourth defendant in the suit Rs. 7,662-6-0 
and to the sixth defendant Rs. 12,841-7-8, both sums to carry 
interest. In order to discharge the first defendant’s liability to 
the fourth and sixth defendants a receiver was appointed to sell 
a portion of the lands allotted to him. The receiver gave notice 
that a sale would take place on the 28th January of this year. 
The sale took place on that date and the properties were sold to 
the sixth respondent for a sum of Rs. 31,250. The sale was 
expressly stated to be subject to the confirmation of the Court 
and the first defendant says that it should not be confirmed for 
a number of reasons, one of them being that adequate notice of 
the sale was not given. We consider that this contention is 
well founded and it is not necessary for us to inquire into the 
truth of the other allegations. 

An advertisement was published in “The Hindu” and “The 
Swadesamiiran” on the 19th January, 1939, that is, nine days 
before the sale. The advertisement appeared only in one issue 
of the respective newspapers. The receiver sent copies of the 
sale announcement to a considerable number of public officials 
in the Tanjore District with a view to the posting of the 
announcement on notice boards and also circularised about a 
hundred persons whom he thought might be possible bidders. 
It is quite clear that these notices would not reach the addressees 
until the 20th or possibly later. It may safely be taken that 
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generally notice was not received more than a week before the 
date fixed for the sale. We consider that in cases where 
immovable property is to be sold by order of the Court far 
more than a week’s notice should be given For a sale in execu- 
tion of a Court decree the Civil Procedure Code requires that 
not less than thirty days’ notice shall be given. I may mention that 
the receiver fixed the upset price at Rs. 53,000, but he did not 
insist on any upset price at the sale and he knocked down the 
property to the sixth respondent for Rs. 31,250. Property 
values may have fallen, but where property which was valued at 
Rs. 1,26,000in 1932, as in this case, is sold some six years later 
for Rs. 31,250, it would appear to be an inadequate price. But 
be this as it may, what the Court is really concerned with is the 
fact that the sale was not properly advertised and sufficient 
notice was not given. In these circumstances we refuse to 
confirm the sale. 

We are of the opinion that receivers should, unless there 
are special circumstances or otherwise directed by the Court, 
follow the rule laid down by the Civil Procedure Code, and give 
not less than thirty days notice. Of course the parties may 
agree to a lesser period. 

The purchase price paid by the purchaser will be refunded 
to him by the receiver. The costs of the sale will be paid by the 
first defendant within a fortnight’s time after the receiver has 
given intimation of the exact amount. 

The Court as has been informed that a re-sale may not be 
necessary as the first defendant has come to an arrangement 
with the fourth defendant and the tenth defendant, who now 
represents the sixth defendant. Ifa re-sale is not necessary as 
the result of an arrangement between the parties the receiver 
will nevertheless be entitled to his commission. By consent it is 
agreed that in the event of there beingno re-sale the first 
defendant shall pay into Court as the receiver’s commission a 
sum of Rs. 900. Liberty will be given to the receiver to apply 
to the Court in the event of this order not being complied with. 


B., V. V. —— Sale set aside. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 
PRESENT :—LorD WRIGHT, LorpD ROMER, Lorp PORTER, 
Sm SHADI LAL AND SIR GEORGE RANKIN. 
S. N. Bannerjee and another .. Appellanis” 
v. 
Kuchwar Lim: and Stone Company, 
Limited (in liquidation) and others.. Respondents. 
Contempt of Couri—Bieach of injunction and abetment—Commutial— 
If proceedings “criminal’—Leave to appeal to Privy Council—Propriety of 
granting in cases where penalty imposed. 


A committal for a finding of contempt for breach of an injunction is not 
criminal in its nature, and is properly treated under the Civil Procedure 


Code. 

Certain persons having been held by the High Court to be guilty of 
contempt of Court in connection with disobedience to an injunction granted 
by the High Court, and a penalty in costs having been imposed, 

Held, that leave to appeal was nghtly given notwithstanding the imposi- 
tion of a penalty for the contempt. 

Consolidated appeals from a decision of the High Court, 
Patna, dated 9th October, 1936 (Terrell, C. J., and Noor and 
Varma, JJ.). 

J. Millard Tucker, K.C. and W. Wallach on behalf of the 
Secretary of State. 


J. M. Pringle for Appellant Banerjee. 


L. P. E. Pugh, K. C. and T. F. R. McDonnell for 
_ Respondents. 

31st October, 1938. Their Lordships’ judgment was 
delivered by 


Lorp PorTer.—These are consolidated appeals from an 
order of the High Court of Judicature at Patna, dated the 9th 
October, 1936, made on the petition of the Kuchwar Lime and 
Stone Company (in liquidation), whereby it was ordered that 
(1) the Secretary of State for India in Council, (2) S. N. Ghose, 
and (3) 5. N. Bannerjee had been guilty of contempt, and that 
the Secretary of State should forthwith pay to the petitioners 
one half of their costs, and that the other respondents should 
also pay to the petitioners one half of their costs and should be 
jointly and severally liable therefor. Of these persons S.N. Ghose 


_ eee 
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is the managing director of a company called the Kalyanpur 
Lime Works, Ltd. and S. N. Bannerjee then manager of that 
company. 

The reason for the petition is to be found in the previous 
acts and relationship of the parties. 

On the Ist April, 1928, the Secretary of State granted to 
the petitioners two leases, one of the mineral rights in Lower 
Murli Hill and the other of the surfacé and mineral rights in 
Upper Murli Hill, fora period of 20 years. The leases contained 
stipulations against assignments or the transfer of any right or 
interest thereunder without the previous assent of the Board of 
Revenue of Bihar and Orissa, and provided that a breach of 
those stipulations should entail a right of forfeiture by the 
Government. On the 23rd September, 1928, the respondents 
purchased the surface rights in Lower Murli Hill from the 
local zemindar. 


In January, 1933, the respondents went into voluntary 
liquidation, and on the 30th September of that year entered 
into a written agreement with one S. G. Bose for the sale to 
him of their right under the two leases. 

On the 6th October the respondents, who had acquired the 
surface rights in Lower Murli Hill, sold those rights to Bose, 
and on the 9th October, 1933, applied to the Collector of 
Shahabad for permission to assign the lease to him. On the 
same day Bose started quarrying operations. On the 6th 
December, 1933, the sub-divisional officer of Sasaram, acting , 
under the instructions of his superiors, refused permission to 
assign and directed Bose to stop work. 

On the 20th April, 1934, the Commissioner of the Division 
informed the respondents’ solicitors that the Government had by 
order dated the 27th March, 1934, forfeited the leases, and the 
Government formally confirmed the forfeiture on the 18th July, 
1934. 


Meanwhile, S. N. Ghose, as managing director of the 
Kalyanpur Lime Works, Ltd., having heard that the leases were 
being terminated, wrote to the Collector of Shahabad offering, 
on behalf of his company, to take leases of the properties, By 
letter dated 31st March, 1934, from the Secretary to the Board 
of Revenue to the Commissioner, a copy of which was forwarded 
to S. N. Bannerjee as manager of that company, the offer was 
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accepted. On receiving the copy of this letter, the Kalyanpur 
Company took possession of the quarries in April, 1934, and 
this action was approved by the Collector in a letter dated the 
13th May, 1934, in which he stated that “having been granted a 
lease of Lime Stone concession in the Upper and Lower Murli 
areas you are lawfully entitled to start work on them at once”. 
On the 21st April, 1934, S. N. Bannerjee informed the respon- 
dents that the Board of Revenue had sanctioned the leases to 
the Kalyanpur Company. 


Certain disputes arose between that company and Bose as 
to rights of ingress to and egress from the quarries, but the 
company continued to work the quarries until the 20th May, 
1935, when they temporarily suspended operations. 


The events which led up to this suspension were as 
follows :— 


On the 24th September, 1934, the respondents brought 
a suit in the Court of the Subordinate Judge of Arrah against 
the Secretary of State for a declaration that their leases had 
not been validly forfeited and for an injunction to restrain 
the Secretary, his servants and agents, from granting leases 
to the Kalyanpur Company or to others and from authorising 
such person or persons to carry on operations in the Murli 
Hills and from otherwise interfering with any of the rights of 
the respondents in respect of those hills. The Secretary of 
State in his defence contended that he had rightly terminated 
the leases, ejected the respondents and authorised the Kalyanpur 
Company to enter and work the quarries. The Subordinate 
Judge dismissed the suit on the 7th March, 1935. The respon- 
dents thereupon appealed to the High Court, and, on the 25th 
April, 1935, ex parte obtained an interim injunction against the 
Secretary of State in the terms set out above. S. N. Bannerjee 
received a copy of this injunction on the 20th May, 1935, and 
work was stopped the next day. 


On the 7th February, 1936, the High Court allowed the 
appeal, held that the two leases had not been validly forfeited, 
and ordered that there should be an injunction restraining the 
defendant and his servants from interfering with the respondents’ 
leases on the basis of the forfeiture claimed by him in the 
Government notification of the 18th July, 1933. From that 
judgment the Secretary of State appealed to this Board, and 
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judgment dismissing his appeal was given on the 19th 
November, 1937. 

There is no doubt but that all the appellants were, from the 
date of its pronouncement, aware of the granting of the injunc- 
tion and its terms. The Kalyanpur Company asserted that they 
stopped work, not because of the injunction, which they 
contended was not binding upon them, but because the Govern- 
ment had given them an executive order to do so, but the 
Government never accepted this position. Acting, however, on 
the contention that they were not bound by the injunction, the 
Kalyanpur Company resumed quarrying operations on the 2nd 
March, 1936, and on the next day informed the Chief Inspector 
of Mines and the Collector that they had done so. The 
Collector replied on the 16th March, 1936, that they were taking 
this course at their own risk. On the 9th March, the respon- 
dents’ solicitors, having been informed that the Kalyanpur 
Company had again begun work at the quarries, wrote to the 
Collector pointing out that judgment had been given in their 
clients’ favourby the High Court, and requesting that immediate 
instructions be given prohibiting the Kalyanpur Company from 
continuing to carry out any operations on the mines and for the 
restoration of possession to Mr. Bose, the respondents’ agent. 

On the 18th March, by letter sent to the Collector to the 
Commissioner of the Patna Division and to the Chief Secretary 
to the Government of Bihar and Orissa, the solicitors repeated 
their protest, stated that the failure to take any steps to prevent 
the trespass appeared to them to constitute a contempt of Court, 
and added that they would move the Court unless steps were 
taken by the Government to prevent the Kalyanpur Company 
from further trespass. After receiving a reply stating that the 
matter was being considered, they wrote again on the 28th 
March asking what steps had been taken to stop the working in 
the mines by the Kalyanpur Company. This letter crossed one 
from the Collector of the same date, which may be set out in 
full since it forms the basis of the complaint against the 
Secretary of State in the present proceedings. 

“GENTLEMEN, 


“With reference to your letter number M/N-7463, dated tbe 18th 
March, 1936, I have the honour to say that on the authority of letter number 
21-27-4, dated the 31st March, 1934, isaued by the Board of Revenue of Bihar 
and Orissa possession of the quarries at the Murli Hill was delivered to 
Messrs. The Kalyan Lime Works, Limited, on the 15th April, 1934. That 
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company took possession of the quarry on that date and they have been 
working in it since the 1*th May, 1934. Messrs The Kalyanpur Lime 
Works, Limited, were not parties to the sult which was brought against 
Government by the liquidators of the Kuchwar Lime and Stone Company, 
Limited, and the decree passed'by the High Court does not give Govern- 
ment authority to eject their present lessees. You may take such legal 
action against Messrs The Kalyanpur Lime Works, Limited, as you are 
advised. 


I have the honour to be, 
Sir, ’- 
Your most obedient servant, 
R. A. E. WILLIAMS, 
Collector of Skakabad, 28-3-36.” 

On receipt of this letter, the respondents petitioned the 
High Court at Patna to commit all the appellants for contempt 
in disobeying the injunction of that Court. By order of the 
i9th November, 1936, the High Court allowed the application, 
declared the three appellants guilty of contempt, and made the 
order as to costs hereinbefore set out. 

The substantial ground on which the High Court came to 
its conclusion was (a) that by their letter of the 28th March, 
1936, the Government had made up their minds to depart from 
the correct attitude of the Collector and had decided to come out 
into the open and support the cause of the Kalyanpur Company; 
(b) that the Kalyanpur Company were treated by the Govern- 
ment as lessees and the Government had said that they would 
support their supposed lessees in that attitude; and (c) that by 
some means or other the Kalyanpur Company had persuaded 
the higher authorities in the Government hierarchy to support 
their possession. The High Court accordingly held the Govern- 
ment in contempt by direct breach of the injunction by allowing 
Bannerjee and Ghose to work the quarries, and by encouraging 
them by their support. 

As to the other two appellants, admittedly they were the 
executive authority of the Kalyanpur Company and as such 
responsible for its actions. The High Court, therefore, on the 
authority of Seaward v. Patersoni held that, as they were aware 
of the injunction, their presence upon the quarries with the 
permission of the Government was a setting at nought of the 
order of the Court and therefore a contempt. S. N. Ghose and 
S. N. Bannerjee obtained a certificate that the case was fit for 
appeal under S. 109 (c) of Act No. V of 1908 on the 20th 





1. (1897) 1 Ch. 545. 
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April, 1937, and on the same date the Secretary of State 
obtained a like certificate under the same section. The appeals 
were afterwards admitted under S. 45 of the Code of Civil 
Procedure. Later the appeals were consolidated and were 
heard by the Board as consolidated appeals. 

A preliminary objection to their hearing was made by the 
respondents on the ground that the contempt in both cases or at 
any rate in the case of Ghose and Bannerjee was of the nature 
of a criminal matter, that the leave granted was granted under 
the Civil Procedure Code, and that inasmuch as it was in the 
wrong form, this Board should hold on the authority of Radha 
Krishn Das v. Rat Krishn Chandi, that leave had not properly 
been given. 

The objection is purely technical and so far as the Secretary 
of State is concerned their Lordships think it now sufficiently 
established that a committal for a finding of contempt for 
breach of an injunction is not criminal in its nature and is 
properly dealt with under the Civil Procedure Code. See Scott 
v. Scotts. 

The question whether a contempt committed, not by any 
person inhibited by injunction for breach of that injunction, 
but by a person said to have aided and abetted a person so 
inhibited in breaking the injunction is of such a criminal nature 
as to prevent an appeal, has given rise to much controversy— 
controversy which in the present case this Board does not think 
it necessary to resolve. 


The respondents themselves when petitioning the Court 
asked the Court to issue notice upon the opposite parties to 
show cause why they should not be committed for contempt for 
disobedience of the injunction. Strictly speaking this was a 
wrong remedy to ask against Ghose and Bannerjee. The 
injunction was not binding on them and they had never disobey- 
ed it. The petition should have asked that they be committed 
for aiding and abetting the Secretary of State in his disobedi- 
ence. Indeed, on the authority of Wellesley v. Mornington3, 
the High Court might well have dismissed the petition 
against those two appellants and lefi ihe petitioners to apply 





1. (1901) L.R. Z8 I.A. 182: I.L.R. 23 All. 415 (P.C). 
2. (1913) A.C. 417 at 456. 
3. (1848) 11 Beav. 180 and 181: 50 E.R. 785, 
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again in proper form. Though the High Court did not do so 
but treated the petition as if application had been made to 
commit those appellants for contempt in aiding and abetting the 
Secretary of State, yet their Lordships do not think that the 
respondents have any cause of complaint if the Court, in 
admitting the appeal, treated the case (as the respondents 
themselves had done) as being a petition for breach of the 
injunction, and gave a certificate as in a civil matter. 


It was further argued that in any case leave to appeal 
should not have been granted and an appeal should not be 
admitted in cases where penalties have been imposed for 
contempt. That very question has, however, lately been 
before their Lordships in Ambard v. A. G. for Trinidadi, 
where Lord Atkin gave it as the clear opinion of the Court that 
it is competent to His Majesty in Councilto give leave to appeal 
and to entertain appeals against orders of the Courts overseas 
imposing penalties for contempt of Court. In such cases, 
however, the discretionary power of the Board will no doubt be 
exercised with great care. Such interferences when they 
amount to contempt are quasi-criminal acts and orders punishing 
them should generally speaking be treated as orders in criminal 
cases. The learned and noble Lord was then speaking of con- 
tempt in criticizing the action of a Court and not of contempt 
in disobeying an injunction or in aiding and abetting such 
disobedience, but, whether or no the rules laid down by Lord 
Atkin apply to this case, their Lordships are of opinion on the 
material before them that leave was rightly granted. 


As to the substantive question of the appeal, their Lord- 
ships do not find themselves in agreement with the view of the 
High Court. So far as the Secretary of State for India is 
concerned, the ground on which liability was imposed was that 
he and his subordinates had in March, 1936, supported and 
endorsed the action of the Kalyanpur Company in either con- 
tinuing in or retaking possession of the quarries at Upper and 
Lower Murli. In coming to this conclusion the High Court 
made it plain that they were influenced and influenced solely by 
the Collector’s letter of the 28th March, 1936. In argument 
before the Board the Secretary of State reserved the question 
whether the proceedings were properly framed against him, first 
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because he was sued in his public capacity as Secretary of State 
in Council and therefore as a body corporate against whom 
sequestration might be invoked but no order for contempt could 
be made, and secondly because in any case he could not be 
made responsible in contempt for the action of his officials in 
India. 

He was, however, prepared to assutne for the purpose of 
the argument that in a proper case proceedings for contempt 
could be taken against him. 

Making this assumption, however, he contended that no 
evidence of disobedience to the injunction or of contempt for 
the order of the Court had been shown. 


With this contention their Lordships agree. It is true 
that the reversion of the surface and mining rights in Upper 
Murli and of the mining rights in Lower Murli belonged to the 
Government. But the surface of Lower Murli belonged to 
Mr. Bose, and the immediate right to possession of the surface 
of Upper Murli and of the minerals in both belonged to the 
respondents. It was for the respondents, who either had the 
immediate right to possession or were in possession under the 
order of the Court, and not for the Government, who were not 
in.possession to eject the Kalyanpur Company, if ejection was 
to be effected. Indeed the respondents might at any time have 
made that company defendants in the original action. The 
Government were under no duty to act; their duty was to leave 
those who claimed to be entitled to possession of the soil to take 
the appropriate measures. But it is said that the Government 
did act in a manner hostile to the respondents in that they 
incited the Kalyanpur Company to take or retain possession in 
defiance of the order of the Court. Their Lordships can see no 
evidence of this either in the letters or in the circumstances of 
the case. In the first place, it is to be noticed that the letter of 
the 28th March is not written to the Kalyanpur Company, but 
to the solicitors to the respondents, and there is nothing to show 
that it ever reached the eyes of Ghose or Bannerjee. But, even 
if it had done so, in their Lordships’ view there is nothing in 
the letter itself to indicate that the Government were supporting 
the Kalyanpur Company. The letter is a statement of fact 
necessitated by the communication to which it was a reply, and 
gets out the considerations which weighed with the Government 
in deciding to take no action. Their Lordships see no ground 
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for suspecting the motives of the Government officials, much 
less evidence of a breach of the injunction. 


The respondents, however, contended that, even if the 
Secretary of State was not himself guilty of direct disobedience 
to the injunction which had been granted, yet the other two 
appellants were guilty of contempt upon the principles set out 
in Avery v. Andrewsi and Seaward v. Paterson*. In 
terms, however, those cases limit the offence of contempt by a 
person not a party to the injunction to cases where they aid 
and abet the party enjoined in its breach. Where, as here, that 
party has not broken the injunction il is impossible to hold that 
anyone has aided or abetted them in breaking it. The res- 
pondents sought to avoid this difficulty by maintaining that the 
doing by anyone of an act which was forbidden by the injunc- 
tion was itself an offence. Their Lordships can find no 
authority for so wide a proposition. It is certainly not enun- 
ciated or indeed hinted at in the cases referred to nor do they 
think it is sound in principle. The actual wording of the 
injunction in the present case is “to restrain the defendant and 
his servants from interfering with the plaintiffs’ lease.” Ghose 
and Bannerjee are not the servants of the Secretary of State 
and therefore did not do anything forbidden by the injunction. 

The utmost which the respondents could say was that the 
Kalyanpur Company, having derived their supposed interest from 
the Secretary of State, who had been forbidden to interfere 
with the respondents’ lease, were acting against the spirit if not 
the letter of the injunction in taking or continuing in possession 
of the quarries, and were therefore guilty of contempt in inter- 
fering with the respondents’ lease. The fact, however, that 
Ghose and Bannerjee claimed on behalf of their company to 
derive title, rightly or wrongly (and their Lordships will 
assume wrongly), through the Secretary of State, cannot in 
their view make them liable for an act not forbidden to them 
though forbidden to him. The question of the Kalyanpur 
Company’s right to possession, if it is to be tested, must be 
fought out on an issue properly framed against that company. 
In their Lordships’ view Ghose and Bannerjee could only, 
be held liable for contempt ıf they had aided and abetted the 
Secretary of State in breaking the injunction, and as has been 








1. (1882) 51 L.J. Ch. 414, 2 (1897) 1 Ch, 545, 
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explained above that liability must fail if the petition against 
the Secretary of State fails. 

Though the appeals were consolidated the two questions 
were in their Lordships view distinct, and it was proper that 
the first two appellants should be separately represented. 

Their Lordships will therefore humbly advise His Majesty 
that both appeals should be allowed, and that the order declar- 
ing the appellants guilty of contempt and ordering them to pay 
costs should be discharged, and the respondents ordered to pay 
the costs of both sets of appellants before the Board and in the 
Courts below. 

Solicitors for Appellants: The Solicitor, India Office and 
Hy. S. L. Polak & Co. 

Solicitors for Respondents: Sanderson Lee & Co. 

RC.C. —— Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE GENTLE. 


Ayanampudi Venkayya .. Petitioner” (3rd Respon- 
dent) 
v. 
Lanka Rattayya .. Respondent (Petitioner— 
Transferee — Decree- 
holder). 


Civil Procedure Code (V of 1908), O. 26, r. 4 and S., 141— Commis 
sion to examine witnesses—O. 26, 7.4—Applicability to execution proceedings, 

The provisions of O. 26, r. 4, Civil Procedure Code, are not applicable to 
execution proceedings and have not been made so by reason of the provisions 
of S. 141. There is no jurisdiction to issue a commission warrant to obtain 
the evidence of witnesses in execution proceedings. 

Case-law reviewed. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Bezwada dated 26th September, 1938 and made in C.M.P. 
No. 392 of 1938 in O.S. No. 15 of 1931. 

K. Krishnaswami Atyangar and N. Sosinasyin for 
Petitioner. 

P. Sivaramakrishniah for Respondent. 

The Court delivered the following 

JupGmMENnT.—The decree in O. S. No. 15 of 1931 on the 
file of the Subordinate Judge’s Court at Bezwada having been 
assigned to the respondent, heapplied to the learned Subordinate 
Judge under O. 21, r. 16 to be brought on record as the trans- 


* CR.P, No. 1640 of 1938. 10th February, 1939, 
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feree decree-holder. Objection having been made by the peti- 
tioner, the respondent desired to call evidence in support of his 
application. In C.M.P. No. 392 of 1938, he applied for the 
issue of a commission warrant to the Small Causes Court, 
Calcutta, for the examination of two witnesses on interroga- 
tories. This application was made under the provisions of 
O. 26, r. 4, Civil Procedure Code. The learned Subordinate 
Judge allowed the application. 

The petitioner contends that this order was passed without 
jurisdiction as the provisions of the above order apply only to 
suits and do not apply to proceedings in execution. It is not 
disputed that the application under O. 21, r. 16 is a proceeding 
in execution. The relevant provisions of O. 26, r. 4 are as 
follows :-—~ 

“Any Court may in any suit issne a commission for the examination of 
(a) any person resident beyond the local limits of its jurisdiction.” 

The two witnesses whose evidence was required lived over 
200 miles from Bezwada and beyond the local limits of the 
Subordinate Judge’s Court, and in that respect the application 
was justified. The respondent contends that by S. 141, Civil 
Procedure Code, the provisions of the above rule are made 
applicable to proceedings in execution. S. 141 reads as 
follows: 

“The procedure provided in this Code in regard to suits shall be 
followed, as far as it can be made applicable, in all proceedings in any Court 
of civil jurisdiction.” 

In Thakur Parshad v. Sheikh Fakir-ul-lah1, their Lordships 
of the Privy Council, at page 11, said that 

“The whole of Chapter XIX of the Code consisting of 121 sections, is 
devoted to the procedure in execution, and it would be surprising if the 
framers of the Code had intended to apply another procedure, mostly unsuit- 
able, by saying in general terms that the procedure for suit should be followed 
as faras applicable. Their Lordships think that the proceedings spoken of 
in S. 647 include original matters in the nature of suits such as proceedings 
in probates, guardianships, and so forth, and do not include executions.” ` 

This was decided under the provisions of the old Code, in 
which Chapter XIX corresponds to O. 21, and S. 647 to the 
present S. 141, the wording of S. 647, is, although slightly 
different, to the same effect, and is as follows :— 

“The procedure herein prescribed shall be followed as far as it can be 
made applicable in all proceedings in any Court of civil jurisdiction other 
than suits and appeals.” 








1. (1894) 5M.L.J.3: L.R. 22 LA. 44: LLR. 17 All. 106 (P.C). 
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In Mulla’s Code of Civil Procedure, 10th edition, at 
page 409, in the notes to S. 141, it is stated that this section 
does not apply to proceedings in execution, and a number of 
authorities decided under the present Code of Civil Procedure 
are quoted in support of that statement. In T. Wang v. Sona 
Wangdt!, an application for execution of a money decree, 
objection was taken by the judgment-debtor that the decree was 
satisfied out of Court, and the matter was referred to arbitration 
at the instance of both parties, and an award was published. The 
reference to arbitration was made under the provisions of S. 1 
(1) of the II schedule to the Code which provides that 

“Where in any suit all the parties interested agree that any matter in 


difference between them shall be referred to arbitration they may, at any time 


before judgment is pronounced, apply to the Court for an order of 
reference.” 


It is to be noticed that reference to arbitration is to be 


made “in any suit”. At page 563 of the judgment in the above 
Calcutta case, it is stated : 


“As has been explained in Hari Charan v. Manmatha?, the law is the same 
as it was under S. 647 of Code of 1882 which expressly excluded execution 
proceedings from those to which provisions relating to suits were extended. 
The view that special procedure in suits do not apply to execution of decrees 
is based on the supposition that O. 21 relating to executions is self-contained 
and exhaustive as to the special subject with which it deals.” 


It was held that the Court was not competent to refer a 
matter in execution to arbitration. In Alagasundaram Pillai v. 
Pichuviers, Wallace, J., in delivering the opinion of the Court, 
at page 912, said: 

“An application under the execution O. 21 will ex facie be an application 
for execution. Besides this, the general trend of authority which has inter- 
preted the leading Privy Council case on this section or rather on the old 
S. 647 corresponding, namely, Thakur Parshad v. Sheikh Fakir-ul-lah* is 
against the idea that S. 141 applies to execution proceedings at all. The Privy 
Council laid down that the old S. 647 was intended to exclude from its pur- 
view the whole of the old Chapter XIX which is devoted to the procedure 
in execution,” 

Later on, at page 913, the learned Judge said: 

“Tt is, therefore, obvious that S. 14] does not apply to such proceedings 
under O. 21 as are not also proceedings under S, 47,” 

Those words appear to have caused a contention to have 
been put forward that if execution proceedings could be brought 


1. (1924) LL R. 52 Cal. 559. 
2 (1913) LL.R.41 Cal. 1. 
3. (1929) 57 M.L.J. 381: LL.R. 52 Mad. 899 (F.B.). 
4.. (1894) 5 M.L.J. 3: L.R, 221A. 44: DL.R. 17 AU. 106 (P.C.). 
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within S. 47, Civil Procedure Code, then the other provisions of 
the Code would apply to such applications. In Arunachalam 
v. Veerappa Chettiar1, the effect of the words quoted above from 
Alagasundaram Pillai v. Pichuuter8 was considered. It was 
pointed out that these observations were obtter and that the 
matter was not argued before the Court in which the observations 
were made, and at page 24, Sir Owen Beasley, C.J., who 
delivered the opinion of the Court, said: 


“Tt is beyond dispute that such an ex parte order as was passed in these 
execution proceedings is a decree within the provisions of S.47, but it does 
not follow that the provisions of O 9, r.13 apply to sucha decree. If 0.9, 
r. 13 applies only to suits, then the fact that such an ex parte order is a decree 
within the provisions of S. 4718 of no real assistance to the defendant.” - 


The Court disapproved of the view that if an application in 
execution could be brought within the provisions of S. 47, then 
the other provisions of the Code applicable to suits would apply 
to proceedings in execution. O. 9, r. 13 of the Code deals with 
setting aside of ex parte decrees. In the present application, it 
was not argued before me that the proceedings in the lower 
Court were within the provisions of S. 47 of the Code. I have 
however referred to the last two mentioned authorities in order 
to show how an attempt to get over the decision of the Privy 
Council in Thakur Parshad v. Sheikh Faktr-weiah8 and other 
decisions has failed. 

In the light of the authorities to which I have referred I 
must hold that the provisions of O. 26, r. 4 are not applicable to 
execution proceedings and have not been made so by reason of 
the provisions of S. 141. Whilst many of the decisions in which 
it has been held that the general provisions of the Code do not 
apply to execution proceedings are in respect of those which 
adversely affected the parties and if they had applied would have 
placed them under some disability, I can see no reason to hold 
that a provision which would assist should be treated any diffe- 
rently to the others. It follows therefore that the order of the 
learned Subordinate Judge directing the issue of a commission 
warrant to obtain the evidence of two witnesses on interroga- 
tories under the provisions of O. 26, r. 4, Civil Procedure Code, 
was made without jurisdiction. This rule, in its language, 
empowers a Court to issue a commission in any suit. The 





1. (1931) 61 M.L.J. 48: I.L.R. 55 Mad. 17 (F.B ). 
2. (1929) 57 ML J. 381: I.L.R. 52 Mad 899 at 912 (E.B). 
3. (1894) 5M.L.J.3:L.R. 22 ILA. 44; I.L.R, 17 All. 106 (P.C). 
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application in the execution proceedings by the respondent to be 
brought on record as the transferee decree-holder was neither a 
proceeding in a suit nor an original’ proceeding as contemplated 
by their Lordships of the Privy Council in Thakur Parshad v. 
Sheikh Fakir-ul-lahi. 

Learned counsel on behalf of the petitioner had a further 
objection to the correctness of the order of the learned Subor- 
dinate Judge, namely, that he had no jurisdiction to direct the 
evidence of witnesses to be taken by interrogatories. Itis 
unnecessary for me to deal with this further objection by reason 
of the conclusion to which I have arrived regarding the applica- 
bility of O. 26, r. 4 to proceedings in execution. 

The result is, this Civil Revision Petition is allowed and the 
order of the learned Subordinate Judge set aside. The 
petitioner is entitled to his costs. 

K.C. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUsTICE WADSWORTH. 
Krishna Rao .. Petstioner® (Peitttioner) 
v. 
Janaki Ammal and others .. Respondents (Respondents). 

Civil Procedure Code (V of 1908), O.9, 7.9 and S. 141—Patsper petition 
—Dismissal for defawi~Petition under 0,9, r. 9 and S.141—Duiy of 
Court. 

Where on the dismissal for default of a pauper petition a petition is 
filed under O. 9, r. 9 and S. 141, Civil Procedure Code, the Court has a duty 
to decide such a petition on its merits and cannot decline to exercise its 
jurisdiction merely because there is an alternative remedy. 

Subbaraya Devai v. Sundaresa Devat, (1932) 36 L.W. 586, relied on. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Tanjore dated 18th September, 1935,in I. A. No. 77 
of 1935 in O.S. No. 341 of 1931. 

K. Rajagopala Atyar and P. G. Raghavendra Rao for 
Petitioner. 

R. Gopalaswaimt Atyangar for Respondents. 

The Court delivered the following 

JUDGMENT.—lt seems to me that the lower Court was 
wrong in declining to consider this application on the merits. 








1. (18%) 5 M.LJ. 3: L.R 221A. 44: LLR. 17 All. 106 (P.C.). 
* CRP. No. 624 of 1936, 24th February, 1939. 


I] THE MADRAS LAW JOURNAL REPORTS. 729 


The case of Subbaraya Devai v. Sundaresa Deva is authority 
for the view that O. 9, r. 9 read along with S. 141, Civil Pro- 
cedure Code, does apply to pauper petitions. There is a conflict 
of authority on the question whether the dismissal for default 
of a pauper petition bars a future petition on the same grounds. 
But whether the decision operates as res judicata or not, if the 
Court has jurisdiction to decide a petition under O. 9, r. 9 and 
S. 141, it has a duty to:decide such a petition on its merits and 
cannot decline to exercise its jurisdiction merely because there 
is an alternative remedy. The petition is allowed and the case 
is remanded to the lower Court for disposal on the merits. Costs 
to abide the result. 

K.C. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSHMANA RAO. 


S. V. Subramania Pillai .. Petitioner* (Accused) 
V. 
G. J. Ponniah .. Respondent (Complainant). 

Indian Penal Code (XLV of 1860), S. 21—Public servant—Panchayat 
Board Santtary Inspector authorised to collect fees—Whether a public 
servant, 

The Sanitary Inspector of a Panchayat Board is not a public servant 
as defined in S 21 of the Indian Penal Code and the fact that the Sanitary 
Inspector in a case was authorised by the President of the Panchayat Board 
to collect fees for sealing animals before slaughter would not make hima 
public servant. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to quash the charge 
framed against him in C.C. No. 418 of 1938 on the file of the 
Court of the Taluq Magistrate of Sivaganga. 

K. S. Jayarama Aiyar and N. Shankar Bhat for Peti- 
tioner. 





V.T. Rangaswami Avyangar for Respondent. 

The Public Prosecutor (V.L. Ethiraj) for the Crown. 

The Court made the following 

ORDER.—The Sanitary Inspector of a Panchayat Board 
was held to be a public servant in Queen-Empress v. Tiruven- 
gada Mudalisz, because of S. 43 of the Madras Local Boards Act 





1. (1932) 36 L.W. 586. 
*CrI, R.C. No. 881 of 1938. 24th February, 1939. 
(Cri, R. P. No. 839 of 1938). 
2, (1898) LL.R. 21 Mad. 428. 
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(V of 1884) which has been deleted in the Madras Local 
Boards Act of 1920 (Act XIV of 1920) and it is not contended 
that as such officer, a Sanitary Inspector has any of the duties 
specified in cl. 10 of S.21 of the Indian Penal Code. It 
follows therefore that the Sanitary Inspector of a Panchayat 
Board is not a public servant as defined in S. 21 of the Indian 
Penal Code and the fact that the Sanitary Inspector in this case 
was authorised by the President of the Panchayat Board to 
collect fees for sealing animals beforeslaughter would not make 
him a public servant. The charge framed under S. 353 of the 
Indian Penal Code is therefore quashed and the Magistrate will 
proceed with the case according to law on the footing that the 
Sanitary Inspector is not a public servant. 
K.C. —— Charge quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. | 
_ PRESENT:—SIR ALFRED HENRY Lionet Leacu, Chief 
Justice AND Mr. Justice MADHAVAN Nair. 


Khadar Mohideen Sahib .. Appellant* (Applicant) 
v. 
C. Nagu Bai alias Seetha Bai 
and others .. Respondents (Respondents). 


Morigage—Equitable mortgage—Appointment of receiver in mori- 
gage suit—Prior appotntment as receiver in execution of money decree by 
stranger—Rents and profits—Preferential rights to—Morigagee’s rights—If 
destroyed by not bringing the properties to sale earlier. 

The question raised in the appeal was whether the holder of a money 
decree or an equitable mortgagee has preferential rights in the profits of 
mortgaged properties when a receiver has been appointed at the instance of 
the holder of the money decree in execution proceedings and also appointed 
to act in a suit instituted by the mortgagee to enforce his mortgage. 

Held, as an equitable mortgagee is entitled as against the mortgagor to 
the rents and profits of the mortgage security if it is insufficient for the dis- 
charge of the mortgage debt and as the holder ofa money decree who 
obtains the appomtment of a Receiver (where the order of appointment 
creates no charge) is not in the position of a secured creditor the equitable 
mortgagee has the better title when there is a contest between the two. 

Case-law discussed. 

Maharajah of Prttapuram v. Gokuldoss Goverdhandoss, (1931) 61 M.L.J. 
111: LL.R. 54 Mad. 565, applied. 


If the mortgagee is entitled to the profits the fact that he has not 
brought the properties to sale eailier cannot destroy his rights. 





*0.S, A. No.74 of 1937, l 7th November, 1938. 
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On appeal from the judgment and order of the Hon’ble 
Mr. Justice Gentle dated 11th October, 1937, and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 865 of 1936 in C. S. No. 422 
of 1929, 

M. Appalachartar and K. V. Rangachari for Appellant. 


K. Narasimha Aiyar and S. Muthiah Mudaliar for 
Respondents. 


The Court delivered the following 


JupGMEenTs. The Chief Jtusiice.—This appeal raises the 
question whether the holder of a money decree or an equitable 
mortgagee has preferential rights in the profits of mortgaged 
properties when a receiver has been appointed at the instance of 
the holder of the money decree in execution proceedings and 
also appointed to act ina suit instiluted by the mortgagee to 
enforce his mortgage. In order to understand the position it 
is necessary to state the facts in some detail. In Suit No. 422 
of 1929 on the Original Side of this Court the first respondent 
obtained a decree on a promissory note against the members of 
a joint Hindu family consisting of two brothers, Aiya Mudaliar 
and Muthu Mudaliar, and Sambanda Mudaliar, the son of Aiya 
Mudaliar. On the 16th March, 1929, certain immovable pro- 
perties belonging to the defendants in the suit were mortgaged 
to the Mercantile Bank of India, Limited, by the deposit of the 
title deeds. In 1930 the Bank sued in Suit No. 537 of 1930 on 
the Original Side of this Court to enforce its mortgage and on 
the 5th August, 1931, it obtained a preliminary mortgage decree 
for Rs. 1,04,888-2-4. On the 24th November, 1931, the 
Court passed a final decree in the mortgage suit and on the 3rd 
February, 1933, the bank assigned its decree to the appellant. 
On the 6th November, 1930, the first respondent applied for the 
appointment of a receiver of the rents and profits of the mort- 
gaged properties on the ground that it was considered more 
than doubtful that a sale of the properties would be sufficient 
to discharge the mortgaged debt and on 15th December, 1930, 
the application was granted. On ithe 14th August, 1931, the 
bank applied for the appointment of a receiver in the mortgage 
suit in order to safeguard its own interests. This application 
came before Stone, J., who on the 16th October, 1931, passed 
an order the effect of which was to make the receiver in suit 
No. 422 of 1929 also the receiver in the mortgage suit. The 
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learned Judge directed that the rents and profits of the proper- 
ties should be paid into Court to the joint credit of the decree- 
holders, that is, to the credit of the first respondent and the 
bank, and that the money should not be paid out without the 
further direction of the Court. The learned Judge gave no 
decision on the question of the rights of the parties with regard 
to the receiver’s collection. He reserved this question for 
consideration until an application for payment out was made. 


On the 30th March, 1931, Muthu Mudaliar, the second 
brother, was adjudicated an insolvent, and on the 10th 
November, 1931, an order for adjudication was made against 
Aiya Mudaliar, the elder brother. On the 27th November, 1933, 
the first respondent applied for payment out to her of a sum 
of Rs. 7,376 which the receiver had paid into Court. Notice of 
this application was given to all parties interested in the matter. 
On the 12th October, 1934, Lakshmana Rao, J., directed that 
the first respondent should be paid a sum of Rs. 1,737-10-9 
representing the monies collected by the receiver before the 
16th October, 1931, the date on which the receiver was also 
appointed to act as the receiver in the mortgage suit. The 
learned Judge held that the Official Assignee was entitled to the 
amount representing the share of the second brother in the 
money collected between the 30th March, 1931, the date when 
the younger brother was adjudicated, and the 10th November, 
1931, the date on which the elder brother was adjudicated. No 
appeal was preferred against this order. 


On the 20th December, 1934, the first respondent applied 
to the Court for payment to her of a sum of Rs. 3,454-60 
which was said to represent the share of Sambanda Mudaliar, 
the son of the elder brother, in the monies lying in Court. The 
Master granted the application, to the extent of Rs. 3,148-2-7 
and his order was confirmed by Gentle, J., on appeal. The 
present appeal is from the order of Gentle, J. The learned 
Judge considered that the appellant was not justified in stand- 
ing by for six years and allowing the rents and profits to be 
accumulated and relied on an observation of Reilly, J., in Ponnu 
Chettiar v. Sambasiva Atyar1, to the effect that in this country 





1, (1932) 64 M.L.J. 682: I.L.R. 56 Mad. 546. 
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a simple mortgagee cannot by getting a receiver appointed in the 
course of a suit enlarge his security or enlarge his rights to 
the prejudice of third parties in the equity of redemption. 


In order to realise his security an equitable mortgagee 
must in India bring a suit on his mortgage and obtain a decree 
for sale. In England it has long been recognised that when an 
equitable mortgagee takes action to enforce his security he is 
entitled in certain circumstances to the appointment of a receiver 
in respect of the rents and profits of the mortgaged property. 
The Court bas a discretion in the matter but ordinarily when 
there has been default in the payment of interest, or the 
security is likely to be insufficient to discharge the mortgage 
debt or is in jeopardy a receiver is appointed as a matter of 
course. Where a receiver has been appointed at the instance of 
a puisne mortgagee he will only act forthe benefit of the puisne 
mortgagee if the prior mortgagee does not himself apply for 
the appointment of a receiver. If the prior mortgagee does 
apply for the appointment of a receiver he will be entitled to an 
order in supersession of the order obtained by the puisne 
mortgagee. (See Fairweather v. Metropolitan Amalgamated 
Estates, Limsted1.) The holder of a money decree who has 
obtained an order for the appointment of a receiver does not 
become a secured creditor merely because a receiver has been 
appointed, and the order, unless it creates a charge, will not 
prevail against a trustee in bankruptcy. (In re Dickinson: 
Ex parte Charrington & Co.8, In re Potts: Ex parte Taylors, 
In re Marquis of Anglesey: Countess de Galve v. Gardners, 
and In re Pearce Ex parte The Official Receiver, the Trusteed:) 


The principles on which the Courts in England have acted 
have been recognised in this country. In Maharajah of 
Pittapuram v. Gokuldoss Goverdhandossé, my learned brother 
Madhavan Nair, J., held that where a receiver has been 
appointed at the instance of an equitable mortgagee the 
mortgagee possesses a preferential right in the rents and profits 
as against the ordinary creditors of the mortgagor. This 
‘decision was quoted with evident approval by a Full Bench 





1. (1912) 2 Ch. 497. 2. (1888) 22 Q.B.D. 187. 
3. (1893) 1 Q.B. D.648. 4. (1903) 2 Ch. 727. 
5. (1919) 1 K.B. 354. 6. (1931) 61 M.L.J. 111: LL.R, 54 Mad. 565, 
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of this Court in Paramasivan Pillai v. Ramasami Chettiar!, 
where it was held that the Court had jurisdiction to order 
the appointment of a receiver in a suit to enforce a simple 
mortgage. In Rameshwar Singh v. Chuni Lal Shaha’, a Bench 
of the Calcutta High Court accepted the principle laid down in 
Penney v. Todd, that the possession of a receiver in a mortgage 
suit is prima facte for the benefit of the party who has obtained 
the appointment. The Court considered that a receiver who 
was appointed at the instance of a party must hold the property 
for his benefit alone and was bound to make over to him the 
entire income in discharge of his dues. The Rangoon High 
Court has also recognised the rights of an equitable mortgagee 
to the rents and profits of the mortgaged property after action 
has been taken. See dga G. Ally Ramzan Yesdi v. Balthazar 
& Son, Ltd.4 and S.C. Venkanna v. Mangammals. 


As an equitable mortgagee is entitled as against the mort- 
gagor to the rents and profits of the mortgage security if it is 
insufficient for the discharge of the mortgage debt and as the 
holder of a money decree who obtains the appointment of a 
receiver is not in the position of a secured creditor, I am of the 
opinion that the equitable mortgagee has the better title when 
there is a contest between the two. Iam, of course, referring 
to a case where the order of appointment contains no charge 
and the creditor merely stands in the shoes of his judgment- 


-debtor. If the law requires a puisne mortgagee to give way to 
„a prior mortgagee when the latter applies for the appointment 


of a receiver it seems to me that an ordinary judgment-creditor 
must give way to one who has a charge on the property, 
and this is the effect of the decision in Maharajah of 
Pittapuram v. Gokuldoss Goverdhandoss®, Applying these 
principles, I consider that the Court must hold that the appellant 
is entitled to the sum which the first respondent wishes to with- 
draw from the Court if it is clear that the mortgaged properties 
are not sufficient to pay the mortgage debt. It would appear 
that they are not sufficient, but this must be ascertained with 
certainty before any order for payment out is made. If the 





1. (1933) 65 M.L.J. 222: LL.R. 56 Mad, 915 (F.B.). 
2 (1919) LL.R. 47 Cal. 418. 3. (1878) 26 W.R. (Eng.) 502, 
4. (1936) I.L.R. 14 Rang. 292. 
5, (1936) I.L.R. 14 Rang. 308: ALR. 1936 Rang. 296 (F.B,). 
6, (1931) 61 M.L.J. 111; LL.R. 54 Mad. 565, 
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appellant is entitled to the rents and profits, I do not consider 
that the fact that he has not brought the properties to sale 
earlier can destroy his right. I mention this because much has 
been made of the fact that the appellant has so far neglected to 
exercise his right to bring the mortgaged properties to sale. 
The first respondent could herself have brought the properties 
to sale in execution proceedings had she desired, but the sale 
would, of course, have,been subject to the mortgage. 

We will allow the appeal and set aside the order for 
payment out to the first respondent of the sum of Rs. 3,143-2-7, 
but subject to the observations which follow. The Court has been 
given to understand that the appellant is prepared to bring the 
mortgaged properties to sale under his final decree, and if this 
is done the position with regard to the sufficiency or otherwise 
of the security will be manifest. If the appellant does not 
within a reasonable time from the date of this judgment 
convince the Court that the mortgaged properties and the rents 
and profits thereof are insufficient to discharge his debt, the 
Court will be justified in directing payment out to the first 
respondent of the sum ın question, provided, of course, that her 
decree remains unsatisfied. The appellant cannot be permitted 
to leave the question of the sufficiency of his security in doubt 
indefinitely. 

The case will be remitted to the Original Side to be dealt 
with in the light of this judgment. As the appellant has been 
dilatory we make no order as to costs. 

Madhavan Nair, J.—I agree and I have nothing special to 
add to the judgment delivered by my Lord the Chief Justice; 
but I would like to say a few words about my decision in 
Maharajah of Psttapuram v. Gokuldoss Goverdhandoss! referred 
to in my Lord’s judgment. That decision is ample authority 
for the position that an equitable mortgagee of properties at 
whose instance a receiver has been appointed by Court will have 
in the event of his security proving insufficient a preferential 
right as against the ordinary creditors of the mortgagor to any, 
monies realised by the receiver from the properties. In that 
case, however, the contest was between the equitable mortgagee 
who had obtained a decree on his equitable mortgage and the 
Official Assignee who represented the mortgagor who had 
become an insolvent. I held that the claim of the equitable 





1. (1931) 61 M.L.J.111: LL.R. 54 Mad, 565, 
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mortgagee prevailed over that of the Official Assignee repre- 
senting the general body of creditors. In Ponnu Chettiar v. 
Sambasiva Aiyari, it was held that the effect of the order 
appointing a receiver in a suit {ò enforce as simple mortgage is 
to deprive the mortgagor of his right to deal with the income 
of the property over which the receiver is appointed and that 
the mortgagor cannot defeat the order by assigning the profits 
to a third party and a purchaser of the mortgagor's right, title 
and interest in the property over which the receiver is appointed, 
in execution of a money decree obtained by him against the 
mortgagor is no more entitled than the mortgagor to the income 
of the property realised by the receiver. The learned Counsel 
for the appellant argued in support of the position that the 
simple mortgagee who got the receiver appointed in that case 
could not put forward any claim as against the appellant to the 
income realised by the receiver. In the course of the argu- 
ments he relied upon In re Dickinson: Ex parte Charrington & 
Co.3, In re Potts: Ex parte Taylor3, In re Pearce: Ex parte 
The Oficial Receiver, the Trustee& and contended that the 
effect of the order appointing a receiver is not to create a lien 
in favour of the mortgagees. These cases were held inappli- 
cable by Venkatasubba Rao, J., one of the learned Judges who 
decided that case on the ground that they dealt with the special 
provisions of the Bankruptcy Act. Incidentally, the learned 
Judge expressed a doubt whether my decision in Maharajah of 
Pittapuram v. Gokuldoss Goverdhandosss is correct or not as 
the claimant in that case whose right was negatived by me was 
the Official Assignee. What I propose respectively to say has 
reference to this doubt; but as the point does not directly arise 
in the present case, I shall be very brief. In those English 
cases referred to, the persons who obtained the appointment of 
receivers were simple money creditors and had no charge over 
the property and their general rights if they were mortgagee 
decree-holders did not arise for consideration. That this aspect 
of the question is of importance will appear from the observa- 
tions of two of the learned Judges Lord Esher, M.R. and Fry, 


eet eee tt A 


1. (1932) 64 M.L.J. 682: LL.R. 56 Mad. 546, 
2. (1888) 22 Q.B.D. i87. 3. (1893) 1 Q.B.D. 648, 
4, (1919) 1 K.B. 354. 
5. (1931) 61 M\L.J. 111: 1.L,R. 54 Mad. 563,. 
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L-J., who heard the appeal in In re: Dickinson: laa ale Char- 
ringion & Co.1. Lord Esher, M.R., _ observed :-- gt 


“I think that” the case, does not come ‘within sub-S} @) (S.. 9 of the 
English Bankruptcy Act) forthe appellants have neither a mortgage, charge 
nor lien upon any part of the’ property of the debtor." Se Polite, & 


Fry, L.J., observed as follows:" P 


“Tt is admitted that they.do not hold any. ‘mortgage’ on the Siopérty of 
the debtor.” 


Then they went on to consider the question whether the 
orders appointing the receiver created a charge making the 
judgment-creditor a secured creditor within the meaning of S. 9 
of the Bankruptcy Act. In the other two cases also the question 
considered was the same. For the purposes of this case it is not 
necessary to quote the orders under which the receivers were 
appointed in those cases. It will be sufficient to observe that 
the learned Judge interpreted the orders to mean that the 
property of the judgment-debtors was to be placed in the’ 
custody of the receiver to be held by bim as the’agent for the 
Court and at its disposal to be used subject to its orders. From 
this standpoint the question for consideration, was has the order 
appointing a receiver created a charge or lien in favour of the 
creditor over the property in his custody? In re Potts: Ex parte 
Taylors, Esher, M.R., pointed out that 
© “An order appointing a receiver can only amount to a ETRA if it 
charges the person in whose hands the money is, not to deal with it except in 
gne way,” 

And that must mean, said the Master of the Rolls in Inre 
Pearce: Ex parte The Official Receiver, the Trustees, “except 
to payit or to hold it for the execution creditor”. The question 
therefore reduces itself.to one of interpretation of the order 
passed by the Court. In Maharajah of Pittapuram v. Gokuldoss 
Goverdhandoss4, besides referring to the arguments advanced on 
the general principles arising from the position of the decree- 

holder as equitable mortgagee, I drew attention also to the 
order of the learned Judge appointing the receivers—the only 
point that received and could receive attention at the hands of 
the learned Judges in the English cases already, referred to. In 
that case the order stated that’ the receiver- “shall ‘pay the ‘net 
receipts into Court to the credit of this. suit”—CS. No. (229. of 


$ 


' 
We te 
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1924—the suit indtituted. by the equitable mortgagee in which he 
eventually obtained a- decree: -It s¢emed tome that according 
to this order, the money in the hands of the receiver was not to 
be dealt with “except in one way”, that is, except to put it to the 
“credit of this suit” which means to the.credit of the mortgagee 
decree-holder in the event of his success in the case and to no 
one else. According to this interpretation, it follows that the 
mortgagee decree-holder in the Maharajah of Pittapwram v. 
Gokuldoss Goverdhandoss casel was in the position of a secured 
creditor, as against the Official Assignee and that he could not 
therefore claim any preferential tight to the money in the hands 
of the receiver. It'will be clear. from pages 570 and 571 that. 

my decision in that case was based both on general principles as 
well as upon the order appointing receiver, but the former point 
happened to be more elaborated in view of the arguments- 
advanced, For, ‘the reasons which I have briefly indicated 
above, I would say. respectfully that it does not appear'to me 
that the correctness of my decision in Maharajah of Pittapuram 
y. Gokuldoss Goverdhandoss1 is open-to doubt on the strength 
of the English decisions referred to, unless my interpretation of 
the order appointing the receiverin Maharajah of Pittapuram v, 
Gokuldoss Goverdhandoss1 is held to be wrong. I may also- 
add that the general question did not fall to be decided in the 
three English’ case’ referréd to. 


K.S. Appeal alowed: 
PN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“ ek “PRESENT :—MpeR. JUSTICE MNG, 
Uthuman ‘Pillai, Tharagan and 





others, .. Appellants* (Defendants 5 
is ~ to 7) 
v. 
T, Muhammad Usuf T haraganat 
‘and others ` *- _ i. Respondents (Plaintiffs 1 td 
A a is) * 4 and Defendants 3, 4, 
8 and 9), 


Civil Procedure'Code (V of 1908), S. 149 and O. 33, r. 15—Leave to swe 
ix forma pauperis—Refusal—If application to be treated-as plaint on payment 
of court-fers—O. 33, r. 15N ecessity for strict OEE with —Date when 
suit to be deemed to have been filed. 
L (1931) 61 M.L.J. 111 LI.L.R. 54 Mad. 565, 
* A, A, O. No. 413 0f 1936, 2 |: ' 24th October, 1938. 
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- | An‘application” of 30th July, 1930, for leave to ste in forma pauperis was 
refused on 21st August,-1931,.and the plaintiffs were directed to pay costs of, 
the first defendant. Plaintiffs asked for time to pay court-fees and the matter 
was adjourned to 30th September, 1931, on which date court-fee was paid and 
the: petition registered as a plaint. On April, 1933, the first defendant raised. 

a. fresh ground; of defence that as plaintiffs had not paid his costs they were 
debarred by O. 33, r. 15 from maintaining the suit. On 30th August, 1933,, 
plaintiffs. paid the costs into Court. E 44 : 

’ Held, S. 149 cannot empower duy Court after refusing to allow a 
peigner to sue in`forma- pauperis to pay court-fee:and freat his application, 
as a plaint. If such a petitioner files a suit, whether with the original docu- 
ment contained in his petition or with a plaint subsequently drafted, he can 
do so only by strict compliance with the provisions of O. 33, r. 15, under 
which rule alone the suit comes into existence. ‘ i 

Chuana Maly. Bhagwant Kishore, A.LR. 1936 All. 584 FB.) and Ma 
Sow Yin v. S. P. K. A. A. M. Firm, A.1.R. 1937 Rang. 185, followed. 

Case-law discussed. 

Even though O. 33, r. 15 is imperative a suit in which the costs have in 
fact been paid must be treated as one instituted on the day on which tbe costs’ 
were paid (30th August, 1933). 

. Ramakrishna Nadar v., Ponnoya Thirumalai Vandaya Thevar, (1935)! 
69 M.L.J. 791, followed. 


Appeal against the order of the District Court of. 
Tinnevelly dated 20th August, 1936 and made in A. S. No. 397, 
of 1935 preferred against the decree of the Court of the 
Subordinate Judge of Tinnevelly dated 22nd July, 1935, in 
O. S. No. 58 of 1931. : Aap 


v 


K. R. Rangaswamy Aiyangar for E l i 


., K. Venkateswaran for Respondents. 

. The Court delivered the following 

-JupcMENT.—The plaintiffs in ©.'S. No. 58 of 1931 on the: 
file of the Subordinate Judge of Tinnevelly began legal proceed 
ings against the defendants by applying on 30th July, 1930, for: 
permission to sue them in forma pauperis. That permission was’ 
refused on$21st August, 1931, by an'order which also directed’ 
the plaintiffs to pay thé defendant 1’s costs. As soon as this 


order was pronounced plaintiffs askéd for time to pay court-fee.’ 
The matter was adjdurned to 30th September, 1931.. On that’ 


day court-fee’ was ‘paid, and the petition registered as a plaint. 


In April, 1933, defendant 1, who had said nothing about his” 


costs in his original written statement applied for permission to 
raise a fresh ground of defence, namely, that as plaintiffs‘had’ 
not paid his costs they were debarred’ by the provisions of- 
O. 33, r. 15 fromzmaintaining the suit. This permission was' 
granted, and-a newlissue framed. On 30th August, 1933, plain-’ 
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tiffs.: paid \the costs iato Court. The learned Additional; Subor- 
ath Jodee thet proceeded to tty ‘the-new:issue*and obits 
the suit was not hamtainable, | On appeal t the leaded (D istrict 
Judge of Tinnevelly reversed, the decision on this issue. and ren 
manded the suit for trial dn the other issues. Against that order 
of rethdnd the présent Civil Miscellaneous Appeal hha$' been’ filed.’ 
3 he: decision of the appeal depends mainly uan, the 
interpretation’ of two provisions in Civil, Procedure Gode. E, 
"The fist is Q., $3, r. 15, ‚which, runs ås follows: a a 
- An order refusing to'allow Da apphuant to sue as a pauper shall be a bar, 
to any subsequent application of the like nature by him in respect‘ of the same 
right to gue; but theiapplicant, shall be at liberty to institute a suit in the 
ordinary mannezin respect of such right, provided, that he first pays thes costs 


(if any) incurred by the Government and'by the opposite ‘party ‘opposing his 
application for leave to sue asa pauper. 


and: the second i iş A 149, which runs.as follows:— `` , ee 


Where the whole or any part of any fee prescribed for any-document by’ 
the law, for the time, being’ in force relating to court-fee has not been paid, 
the Court may, in its discretion, at any stage, allow the person, by whom such' 
fee is payable, to pay the whole or part, as the casq may be, of such cqurt-feo; 
and upon such payment, the document, in respect of which such fee is payable, 
shall have the: same foite'ahd effect us if duch fèe tiad heen piid in the, firat 
igrane van E a S r e E 

'“Thé argument! of the learned Counse? for the ore 
is we O. 33, r. 15 applies only to the filing ofa fresh plaidt, 
and not to the.conversion-into a płaint of the’ ‘particulars which 
O. 33, r. 2 prescribes. must..accompany..the ‘application for 
permission to sue as a pauper. (Por the purposesiof.S. 149 it is 
further argued, such particulars can be regarded as already 
constituting. « a plaint upon which the: whole court-fee has, not 
been paid, and j in | the present case the Court has rightfully under 
the powers which S. 149. conifers upon it permitted the, plaintiffs 
on 30th, September, 1931, ‘to „pay the whole of the court-fee. 
The argument for the appellants, on the other hand, is, that the 
action of the plaintiffs on 30th September, "1931, in payjng the 
court-fee ‘and utilising as their plaint the particulars which they: 
had already given in their petition amounts to ‘instituting a suit 
in the ordinary manner’: ‘within the meaning of those words in 
O. 33, r. 15 that, no plaint was pending before the learned Sub- 
ordinate Judge on 30th September, ] 1931,.or even on 21st August, 
itself when the adjoufnment ; was. „granted: as he had already 
refused permission to sue in forma pauperis., that S. 149 cannot: 
therefore apply; andi that. the provisions of. Q., 33, r., 45-alone, 
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follow, dnd inevitably follow, :the order: under. 0." ce Ki 7 
dismissing plaintiffs’ applitation. >. «o oeio it > 
`o For the pösition that: the provisiors ot s. 149 oan tö mè 
present facts the learned’ Advocate forthe respondents relies upon 
thre rulings Mrinalini Debi v. Tinkauri-Debil, Balaguru Naidu 
v. Muthuratnam Aiyar® and’ Bir. Ram v. Lachm? Ra. Of 
these the first'which is a Bench decision, does not'specifically, 
refer to S: 149; but lays it down that ie-provisions of O.' 33, 
r.15 should: be relaxed in favour ‘of à plaintiff on whom no 
specific demand had been made to pay the costs awarded agaitist 
him in the order ‘disinissing his application for permission:to sue 
Jin forma pauperis. This ruling however does not decide; ‘adit was 
bound to decide if it were accepted that S: 149 applied, what was 
the date of the institution of the suit. Balaguru Naidu v. Muthu» 
rainam Aiyars is the decisibn of a single Judge, contained in 
a brief judgment in which ho mention appears of any possible 
argument to the contrary. Bir Ram v. Lachmi Rai®is again 
the authority of a single judge, and again seems to assume that 
only one view sis possible.. The arguments relating to ‘S. 149 
are contained in the last paragraph of that judgment, and were 
really unnecessary for the decision of the case.before the learned 
Judge, Where ithe principal 'réason for holding O: 33, r. 15 
inapplicable was the absence of any format.order specifying the 
amount of costs which pane: as. petitioner : in ‘the pauper 
application lad to pay. . < ee ees oe eer 
Such is the state of the authotities aid on by the respondents. 
They can hardly, with respect, be called convincing) Against 
them'the learnéd Advocate for the appellants has cited,’amongst 
others, two’wery recent rulings, ‘one of: a Full Bench of the 
Allahabad High Court (Chunna: Mal v.. Bhagwant Kishores) 
and one of a Bench of the Rangoon High Court. (Ma Saw Yin 
v. S. P. K. A. A. M. Firms). The judgment , of the majority, on 
the Pull. Bench and the, Rangoon judgment. examine and’ ‘analyse 
elaborately the provisions of’ S. 149, O; "33, r. 15 and other 
relevant rules, and also all the previous authorities, and their 
conclusion sis that S. 149 cannot empower any Court after 
refusing | to allow a ‘petitioner . o sue forma, pauperis, to pay. 


epurt-fee. and treat his “application , a§ à plaint. If such „a 





TI (1912) 16 W.N. 641. 2 01923) 46 MLJ, 254. 
3, ALR. 1937 All. 781g: + i1 4y VALILR. 1936 All. 584 (FB). , 
viel, ai 5, ALR. 1937 Rang. 185, ` 
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petitioner. files "a suit; whether with the original document 
contained in his petition or with a plaint subsequently. drafted, 
he can do so only by strict compliance withthe provisions of 


"O. 33, r. 15, under which rule alone the suit comes into existence. 


I need not set out the reasoning adopted by the learned Judges 
in these rulings. .I need only say that I-respectfully agree with 
them. I hold accordingly that S. 149 does not apply to the 
facts of this case, and that when court-fee was paid by the 
plaintiffs on 30th September, 1931, the suit was not oe 
instituted under O. 33, r. 15. 

: It does not howevernecessarily follow that. at the time when 
he delivered his judgment dismissing the suit on that ground, 
the learned Subordinate Judge was right. Respondents have a 
second line of defence, based upon Ramakrishna Nadar v. 
Ponnaya Thirumalai Vondaya Thevari. That is a judgment 
of’a Bench of this Court which is binding upon me, and accord- 
ing to it even though O. 33, r. 15 is imperative, a suit in which 
these costs have in fact been. paid must be treated as one 
instituted on the day on which the costs were paid. Applying 
this ruling to the facts'‘of:the present case I must hold that the 
suit in question was validly instituted on 30th August, 1933, It 
is necessary therefore to remand the suit, as the learned District 
Judge has done for trial on the other issues, and this appeal is 
formally dismissed with the modification already made as to 
the date on which the suit is to be deemed.to have been instituted, 
‘There will be no order for costs in this appeal, or in the lower 
appellate Court. Costs of me suit wil] abide the result. 

K. S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MR, JUSTICE WABEWORTE: 
Peñubólu Seshiah and Thanniru 

Venkatrayulu represented by © 
i Penubolu eee at Petitioners» (Petitioners) 





ve Ramiah and others © .. Respondents (Respondent 
fet Nos. 5 to 8). 


`. Reecutors—Brtate of deceased—Executors de son tort ‘paying off thei 
‘onn debis—Esecution application by'creditor having decree against assets of 





me L (1985) 8 MLJ. 71, Cee see, 
*Č R.P. No. 981 of 1946... -~ >; > ` 20th February, 1999. 
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deceased—Direction to executors to refund amount—Righi ‘of executors to 
retain assets proportionate to their debts = Plea of plene administravit— 
Succession Act, 1925, S. 304. 


Wherė certain executors de son tori were shown to have taken possession 
of the estate of a deceased person and distributed the assets rateably amongst 
certain creditors without including the petitioner as a creditor, and the 
petitioner, who had a money decree against the estate of the deceased in-the 
hands of his widow, applied for execution and therein proved that the 
executors de son tort had paid off their own debts out of the assets of the 
- Held, that the Court should direct the executors de son tort to pay to 
the petitioner the rateable amount which would have been due to him had his 
debt been taken into consideration at the distribution of the assets of the 
deceased among the creditors shortly after his death. 


Held, however, that the executors de son tort should not be required to 
refund any amount which they had paid towards their own debts which was 
not in excess of the rateable amount to which they were entitled. 


Narayanasami Pillai v. Abbayi Sait, (1905) I.1.R, 28 Mad. 351, considered. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the ‘District Munsif 
of Nellore dated 20th February, 1936 and made in E. P. 
No. 1130 of 1935 in S. C. S. No. 1307 of 1934. 

V. Govindarajachari and N. Vasudeva Rao for Petitioners. 

Ch. Raghava Rao, S. AEN and S Kothandarama 
Nayanar for Respondents, 

The Court delivered the following 

JupGmMENT.—This petition arises out of the execution of a 
Small Cause decree against the assets of a dead man. In the 
suit the first defendant was his widow and defendants 5 to 8 
were certain intermeddlers with the estate of the deceased after 
his death. They appear to have taken possession of the stock- 
iħ-trade of the deceased and distributed it rateably amongst 
certain creditors without including the present petitioner as one 
of those creditors. There are also other defendants who were 
exonerated. The trial Court found on the strength of Narayana-. 
sami Pillai v. Abbayi Saiil that defendants 5 to 8 must be 
regarded as executors de son tort to whom the plea of plene 
administravit was not open, they having paid off their own 
debts without paying the debts of others. The result of the’ 

suit was a decree against the assets of the deceased ` in the’ 

hands of thé first’ defendant and also against “such assets or 
their value as have been in the possession” of defendants 5 to 8. 





ie, he (1905) L.L.R. 28 Mad. 381: ` 
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The extent: of the assets arid, the’ extent of ‘the ‘Hability ‘of 
defendants ‘5 to 8 in respect of those assets were left open to be 
considered in execution. . In the course of execution the learned 
District Munsif has given.a finding as to. the value of the assets. 


‘in’ the hands of defendants 5 to 8 and has held that the present’ 


petitioner was oily , entitled to a rateable share in those ‘assets 
proportionate to this debt in comparison with the debts of other 
creditors. It is contended that this is wrong and that the order 
should have been for defendants 5:to 8 to bring into Court the 
full value of the assets of the deceased which had ċome into’ 
their hands, for the satisfaction of the petitioner’s decree. It, 
seems to me that this contention -cannot be sustained... The 

judgment of the trial Court left open not: only: the extent of 
the assets of the deceased in the hands of defendants 5 to 8 but’ 
also the extent of their liability. The ‘decision ‘which I have 

quoted goes no further than to say that when an executor de 
son tort has pdid his own debts he cannot answer a claim of 
another creditor who has-not been paid by the plea of plene 
administravit. But it does not- lay down any rule that when an 
executor de son tort has. paid his own debts, a creditor who has 

not been paid is entitled to claim out of the assets which were 

originally in the hands of the executor de son torta dispro-. 
portionate payment towards „his own debt. -I see no reason in 

law, or equity for the petitioner to get from the executors de 
son tort any more than they would have got had they been 
part-takers in the distribution of the assets of the deceased amongst. 

the creditors shortly after his death. Defendants 5 to 8 made 
themselves liable under S; 304 of the Indian Succession Act for 
the assets after deducting | payments made to the rightful executor 
or ‘administrator and payments made in due course of administra- 

tion. To the extent to which they have paid valid debts of the 
decéased proportionately ‘to the assets available, those payments. 
have in my ‘opinion been inade “in due course ‘of administra- 
tion”. To the extent to which they have paid certain creditors 
more’ than the rateable ‘share due ‘to them, having regard to the 
claims of other creditors ‘who weré not paid at all, then clearly, 
the payments y were not. made “in due course of administration”, ° 
and the executors de, son tort are liable to. be required to ‘refund’ 
the excess. Je seems to. me, that the ower Court was quite, right, 
in ' directing < defendants _ 5 to 8 to pay fo the ‘petitioner - the 
rateable amount which would have been due to him had his 
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debt. heem taken into. consideration at the distribution . of the 
assets amongst the creditors made by defendants 5 to 8. I see 
no, reason ‘why defendants 5 to’8 should be required to, refund 
any amount which they have paid towards their own .debts 
which is not-in excess.of the rateable amount to which they. 
were entitled... a ee , ; 


There is no substance i in the other eantentions put forward 
before `me. The result therefore is that the petition is dismissed 


with costs of Be contesaig respondents. 
~ aB. V. V. . Jean - Petition dismissed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"PRESENT Mr. Justice Kine AND Mr. acs ABDUR 
RAHMAN. i ` 
Sithalingachetti minor by ‘his next ee F ' 
' friend and mother Alamelu , : : 
Ammal a we; .. Appellant* (Plaintif) ` 
) X Y. * a tk ` 

Ardhanari Chetti and others .. Respondents (Defendants). 

Guardian and Wards Act (VIII of 1890), S. 27—Guardian in possession 
of minors properties—Purchase for minor of immovable.. properiies— 
Purchase prudent—Guardian if trustee governed by S. 20 of Trusts Act 
—Trusts Act (II of 1882), Ss. 94 and 95—Effect of—Person entrusted 
with management by de ate gwardian—If de facto guardian or agent. of 
guardian. 

A guardian of a minor, althougli he occupies a position which is fdatary 
in character, cannot be beld to be debarred from acquiring immovable 
property on behalf of his ward, provided inso doing he acts asa prudent 
man who is- acting carefully: with his own money. Though a guardian ‘in 
possession of minor’s property may fall under S. 94 of the Indian Trust Act, 
he could not be held in every case ,to come within S. 95 of the Act, as the 
words "so far as may be” in that section makes it subject to S. 27 of the 
Guardian and Wards Act. 

Where therefore on the death of ‘4 leaving a , divided brother B and a 
pregnant widow, who later.gavẹ birth to a son, B took possession of A’ s 
properties and managed them at the request of the widow and 4’s relations 
and in'the course’ of management purchased some immovable properties 
with the consent of the widow (de jure guardian of the minor) ‘and it was 
found to have then*been a prudent act, though later depression in the market 
rendered it a losing bargain, the purchase is good and cannot be questioned 
by the minor. Also the position of B was more of an agent to the mother and 
de jwre guardian and not.a guardian himself, in which view the purchase 
with the.consent of the principal and legal guardian wasa complete réply to 
the action by the minor against B or his hejry. ; 

, Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O.S: No. 288 of 1933. -> : 
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: `C. S. Venkatachariar ane D. Ramaswami ene or 
‘Appellant. 

M. Patanjdii-Sastri and V. Sambandom Chetii for Respon- 
dents. 

` The judgment of the Court was delivered by - 

Abdur Rahman, J.—The only question which arises for 
decision in this appeal is whether the minor plaintiff appellant 
was bound to accept 1 acre 24 cents of wét lands purchased by 
his uncle Sinnia Chetti on the 14th November, 1927, for a 
sum of Rs. 2,950 out of the money belonging to the. aforesaid 
minor. 

The circumstances in which Sinnia Chetti came to be in 
possession of the minor’s funds may be briefly stated. Sinnia 
Chetti and his brother Palaniswami Chetti were joint -till 
March, 1920, when a partition was effected between them. 
Palaniswami Chetti died on the 2nd December, 1921, leaving a 
pregnant widow and a daughter. Sinnia Chetti appears to have 
been then asked by the other members of his family as well as 
that of the widow’s to take charge of the properties left by 
Palaniswami and look after the existing daughter, the widow 
and the child when born (Ex. III). The widow subsequently 
gave birth to a son, who is the present plaintiff. In accordance 
with the arrangement arrived at shortly after Palaniswami’s 
death, Sinnia Chetti took possession of the property left by his 
deceased brother, collected its income and continued to do.'so up 
till 1930 when he died. It was during this period, that is, in 
1927 that the land in dispute was purchased by him from out 
of the minor’s money which he had with him (Ex. I). 

It has been admitted by the widow in her statement as a 
witness on behalf of the plaintiff that she and her father “used 
to go to Sinnia Chettiar once in a year or six months and ask 
him for accounts and see them.” These accounts were filed in 
Court by defendant 1, who is the eldest son of Sinnia Chetti 
and after going through them and on a consideration of the 
other evidence in this case the learned Sub-Judge came to the 
conclusion that the land was purchased by Sinnia Chetti with 
the widow’s knowledge and.consent. This finding has not been 
challenged before us although the learned Counsel for the 
appellant has tried to show that the consent could not be said to 
have been validly given as the facts that a sum of Rs. 2, 000 was 
not paid by Sinnia Chetti to the vendor at the time when. the 

t 
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purchase was made and that a promissory note for Rs. 2,000 
executed by him, that is, Sinnia Chetti was given in part payment 
were deliberately withheld from .the widow. The non- 
disclosure of these facts was immaterial in our opinion as it is 
quite possible that Sinnia Chetti may not have found ‘it 
convenient at the moment to pay the money in cash and being a 
man of means the vendor was willing to accept a promissory 
note executed by him instead. The evidence on the 
record shows that thé promissory note was duly discharged 
by Sinnia Chetti within about two months of its execu- 
tion. Nothing else has been suggested to indicate that any 
‘material fact regarding the land to be purchased. was kept 
back from the widow. The land was expected to bring a 
return of 54 per cent. on the money paid for its purchase and 
did so in 1928. There seemed to be nothing imprudent in the 
purchase of the land at the time. But for a subsequent depres- 
Sion in the value of immovable properties, this transaction 
would never have been questioned. Having regard to the 
ature-of the transaction and in the absence of any other sug- 
gestion we must find that the consent given by the widow was 
free and valid. 


` The learned Counsel for the appellant however contends 
that inasmuch as Sinnia Chetti’s legal position was either that of 
a constructive trustee or of a trustee de son tort it was incum- 
bent upon him to invest the minor’s money only in one of the 
securities authorised by S. 20 of the Indian Trust Act and the 
factum of the widow’s consent to the purchase of land in 
dispute was wholly immaterial The question to decide is if 
this is so. : 
-Before examining this contention it might be more conveni- 
ent to dispose of an objection raised by Mr, Patanjali Sastri 
towards the end of his arguments. He urged that as the present 
suit had been filed by the widow as a next friend of her minor 
‘son in spite of her consent it was not open to him to attaek the 
purchase of the land and the suit is therefore liable to ‘be dis- 
missed or at all events stayed until the minor who is said. to be 
‘of 16 years of age, attains majority. - No objection appears to 
have been taken in the Courts below , that. the widow’ was not 
filly competent to represent her minor son and in the absence of 
any such objection, it seems to be impossible to give effect to 
this contention.. The legal effect of plaintiff's mother’s consent 


Sitká- 
lingachetti 
v. 


Chetti 
Abdur 
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given af the time ‘of the’ purchase df the land in dispute has got 
to be decided and it is not permissible in our opinion to’ allow 
the minor to be prejudiced by the fact'that she has brought the 
suit as a next friend on his behalf. It is the'minor who is the 
plaintiff in the suit and not his next friend although on account 
of his. disability, he’ is authorised by law to institute the suit 
through a next 'friénd. It is'the minor’s rights after all and not 
those of his next friend which have to be adjudicated in this 
case. This objection has thérefore'no force i in our opinion and 
must be disregarded.’ - + z 


This brings us to the consideration of the main “question 
involved i in this appeal. It cannot be disputed—indeed , it was 
admitted’ by the learned Counsel for the appellant that the 
mother was a de jure, guardian of her minor son. What then 
was the real position | in. which Sinnia Chetti stood i in relation to 
the minor? It was conceded in the written statement that 
Sinnia Chetti was liable to account for the period during which 
he was in possession of the estate left by his brother. . This 
would tọ a great extent, as pointed out by Mr. Venkatachari, go- 
to show that the capacity in which Sinnia Chetty was acting 
was more or less of a guardian and hence as declared in S. 20 
of the Guardian and Wards Act of 1890 fidúciary. But is that 
enough to bring him under the stringent provisions of S. 20 of 
thé Indian Trust Act? Is it impossible for a guardian tò 
purchase, immovable property for his ward? . Learned Counsel 
'for the appellant relied on an order passed by Mr. Justice Scott 
in C assumali J averbhai Pirbhai, In re,! where that learned Judge 
refused to permit a guardian to invest monies belonging to a 
minor in the purchase of lands on the ground that the proposed 
investment was ‘not one which’ a trustee was under the provisions 
of S. 20 of ‘the ‘Triist Act authorised to make. This may havé 
been go and a Court may be justified in refusing, in the circum- 
stances of a particular casè, to sanction an investment, in a 
security not authorised by the Trust Act; but ‘could it not do so, 
if it were inclined to permit such ån investment? The learned 
Judge had in deciding the eds¢ only observed that a Court should 
ordinarily be! guided by the-rufes embodied in the Trust Act in 
Sanctioning changes i in the investment of the minor’s property. 
The’ words i in S. 27 of the’ Guardian and Wards Act (VIII of 
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1890) aré- general'and-a guardian is bound to deal with the 
property of his ward as carefully ag 4 man of ordinary prudence 
would, deal with it if it were his own’ and may subject to the 
- provisions of Ch. III of the Act.do all acts whichare reasonable 
and proper not only for the realisation ‘and protection’ but also 
for the benefit of ‘the property .òf :which' he is a guardian. 
Trevelyan in his well-known work on midors expre sses his 
opinion at page 170 (Sth Edition) that a guardian’ was' entitled 
to invest money. belonging to his ward in ‘the purchase ‘of im- 
movable or other property. A reference. to S. .50 of. the 
Guardian and Wards Act may not:be out of place:. Under that 
section, the High Courts have been empowered .to make rules 
which are consistent with the Act -and sub-clause (4) of that 
section ‘provides that they may do so as to the securities on 
which money belonging. to wards may be invested. If tbe 
Courts were ‘not authorised to permit the investment of minor’s 
monies in any sectirities other than. those authorised by S.'20 of 
the Indian Trust Act, the legislature, we take it, could say: sd 
without any difficulty and the power conferred on the High 
Courts to frame rules would have been meaningless and in any 
¢ase unnecessary. -A.perusal of the definition of “guardian”: in 
S. 4 of the Act would show that the provisions of the: Act are 
pot confined to guardians who have been appointed . or declared 
to be such by a Court but that a person who, is.not appointed or 
declared to bea guardian would also, be governed by its, provi- 
sions. It is interesting to observe that the language employed 
by the legislature in S. 27 of the Guardian and Wards Act and 
in Ss.'15 and 36.0f the Indian Trusts Act is almost identical. 
The concliision seems to be therefore irresistible that a guardian 
although he océupies a position which ‘is’ fiduciary | in character 
cannot be held to be debarred from acquiring ‘ immovable 
property on behalf of his ward. ‘The only’ standard’ by which 
he has to be judged is that of a prudent man who jis acting 
carefully with his own money. If a guardian i is found to have 
Acted according to this standard he: must be held to. håve done 
all that was oe of him. 


io’ I 
. ' 
' e 


We are thus of opinion “that if the minor’ s gine had 
acquired this property which’ fetched_53_per cent.. at. the. time 
when this was purchased, her act could not be characterised as 
that of.an imprudent person acting carélesslpws ++). -- 
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It was however argued by the learned Counsel’ for the 
appellant that Sinnia Chetti in having obtained possession of the 
property belonging to the minor must be held not only to fall 
within the ambit of S. 94 of. the Indian Trust Act but should 
also be held to come under the provisions of S. 95 of the Act 
and would thus be obliged to invest the monies belonging to the 
minor in the securities sanctioned ‘by S. 20 0f the Act. It may be 
that’a guardian would fall within thescope of S. 94of the Indian 
Trust Act but he could not be held in-evéry case to come within 
the purview of S. 95 of the Act. The argument overlooks: the 
important words “sd far as may be” which occur in that section: 
If a guardian, as found above, is held entitled to purchase 
immovable¢ property under S. 27 of the Guardian and Wards 
Act, shall we. be. justified in construing S. 95 of the Trust 
Actin such a thanner as to make the provisions ‘contained in 
the Guardian and Wards Act to be inoperative and useless. ` It 
is only to provide for such cases in our opinion that the words 
so- far as may be” have been used in S: 95 of the Trust 
Act. In; this view, the cases such as Tirupatirayudu Naidu v; 
Lakshminarasammal, Vrandavan v. Parshottam® and Peer 
Mohideen Rowther v. Aisa Bivi’ have no apphcaeen and. need 
not be considéred ‘in any detail. : 


We are therefore ‘of opinion that even if Sinnia Chetti 
were ‘held. to be a’ de facto guardian of the minor plaintiff 
appellant, he would be justified in purchasing the property for 
his, that í is, the minor’ § benefit. 


. This is however not all.. The “facts which He bees 
stated above go to show that Sinnia Chetti was not acting as a 
guardian on behalf of the minor but was functioning as an 
agent on behalf-of the minor’s mother and de jure guardian, 
and that his accounts were being regularly scrutinised by the 
minor’s legal guardian: with the assistance of her father. If 
this is the correct legal position in which Sinnia Chetti was 
placed, his only duty would be to act according to her instruc- 
tions or with her consent. Since it has been found that the 
land in suit was purchased by him with his principal’s consent, 
he cannot be blamed and at all events not held to be liable for 
his action in acquiring the property. The legal guardian’s 


1 (1912) 23 MLJ. 599; TLR. 38 Mad. 71.0 
2, (1926) 28 Bom.L.R. 1481. 3, (1934) 67 M.L.J. 563. 
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consent: would, therefore, be a complete oy to, any action 
taken by the minor against him. 
-The appeal must for the above reasons fail and is 
dismissed with costs: 
O SV.V. di dismissed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 
D. A. Kalandar . Rowther and 
others .. Appellants* (L. Rs. of 4th 
` p 3 Defendani) 
v. 
Sivapunyam Chettiar and others .. Respondents (Plaintiff and 
Defendants 1 to 3). 


Hindu Law—Mitakshara—Joint famtly—New business started by father 
—Sona liquidating business and starting similar busingss later—Mortgage debt 
incurred for—If binding on minor brother. 

A Hindu father started a rice-milling business which was different fröm 
the customary trade carried on by the family. This þusiness stopped during 
his lifetime ard for a-year before his death in 1916 the mill was not worked. 
After his death the two major sons kept the rice millidle. In 1922 the rice 
mill was sold and the bulk-of the proceeds was utilised for discharging the 
family ‘debts. In 1927 the two major sons, with their minor brother, repre- 
sented by one of them as guardian, borrowed money on mortgage for pur- 
chąsing a new rice mill. 

. Held, that the mortgage is not binding on the minor brother's interest in 
the joint family property. In the circumstances it is difficult to hold that the 
new rice mill is a continuation of a pre-existing ancestral family trade or 
that by operation of law the minor son incurred liabilities in this new business 
at the discretion of the manager in raising money for purposes which he 
thought to be necessary for starting this new trade. s 

Case-law discussed. 

Second appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in A.’S. No. 62 of 1933 
preferred against the decree of the Courtof the District Munsif 
of Mannargudi in O. S. No. 112 of 1932. 


R. Rajagopala Aiyangar for Appellants. 
R. Kuppuswami Aiyar for Respondents, 
_ The Court delivered the following - 
Jupcmznr.—The appellants in this case are the legal repre- 
sentatives of a mortgagee from the first and second defendants 
and from the first defendant as guardian of his minor brother, 





* S, A, No. 174 of 1935. .: 2. ot 19th January, 1939, 
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the plaintiff, who attacks the mortgage asinet binding. on his 
interest in the joint family property. The family of.the plain- 
tiff followed the ancestra] occupation of dealing-in oil seeds and 
working country oil mills. The father Dharmalingam. started 
a rice mill and ran it for some little time but for about a year 
before his death in 1916, the Tice mill .was , not worked, . After 
his death the two major sons, first and “second defendants kept 
the rice mill ‘idte. That’ at best’ is the-finding of the Courts 
below. Itis however contended that this finding ignores the 
evidence to the effect that the-rite ‘mill was worked for a short 
time after the death of the father; but it seems to me that I 
cannot go behind the findings of the Courts below on a question 
of- fact. Tn 1922 this rice mill which had“ been lying idle for 
years was sold and the bulk of the sale proceeds appears to 
have been-utilised for discharging family debts. . Five years 
later in 1927, the first-and second defendants decided’ to pur- 
chase a new rice mill and they borrowed ‘money for that pur- 
pose, which borrowings have led up to the mortgage transaction 
now impugned: by the minor brother, plaintiff. The question i is 
whether the plaintiff is bound by the mortgage, the main basis 
of which was borrowings connected with the purchase and 
equipment of the new rice mill The-law on the subject is in 
my opinion fairly well settled, whatever may have been the 
difference of opinion in the past. The Privy Council in Sanyasi 
Charan Mandal v. Krishnadhan Banerji, had to deal’ with the 
case of a family which had two ancestral businesses in rice. 
The adult members of the family started a third: business in 
rice which was held to be rot ancestral or an -extension’ of the 
ancestral business. The Judicial Committee held that the adult 
brothers were not entitled to bind the interest of their minor 
brother by borrowing for the purpose of this new business: 
Their Lordships ‘point out that: 


“ The distinction between an ancestral business and one . started like the 
present after the death of the ancestor as a source of partnership relations is 
patent. In the one case these relations result by operation of law from 
succession on the death of an ancestor to an established business with its 
benefits and its obligations. In the other they rest DRENE on contractual 
arrangement.between the parties.” 

f Their Lordships go on to point. out ihe inability of a korta 
tọ impose on a minor coparcener the risks and liabilities.of a 
new business started by himself. This Was a case under the 
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Dayabhaga but the applicability of the principle to families 
under the Mitakshara system has been established in 
the decision of the Privy Council in-Benares Bank, Lid. 
v. Hari Naraini, where the Judicial Committee point out 
‘that even a father as manager of a jointfamily cannot 
impose upon his minor sons the risk of a new and speculative 
business. This decision affects the decision of this Court in 
‘Venkatasamt Naiker v. Palantappa Chetiiara, where it was héld 
that a Hindu father governed by the Mitakshara law can starta 
new trade with the aid of family funds and make that a family 
business binding on his sons who would be bound by an aliena- 
tion made by the father for raising funds for carrying on that 
business. The decision in Venkatasams Naiker v. Palantappa 
Cheittiar®, rests largely on an earlier decision in Oficial 
Assignee of Madras v. Palaniappa Chetiy8. Now it has been 
held in at least two recent decisions, Krishnaswami Atyar v. 
Ramanadhan4 and Nataraja Aiyar v. Lakshman Atyar5, that the 
decision in Venkatasami Naiker v. Palaniappa Chettiar’, is no 
‘longer good law after the Privy Council decision in Benares Bank, 
Lid. v. Hari Naraini. It is of some importance in the present 
case because the appellants rely very largely on the decision in 
Damodaram Chetty v. Banstlal Abeerchand®, which does not 
appear to have been expressly dissented from but in which the 
learned Judges quote with approval the decision in Official 
‘Assignee of Madras v. Palaniappa Chettys, followed in Venkata- 
sami Naiker v. Palaniappa Chetitar3. The decision in Damo- 
-daram Chetty v. Banstlal Abeerchande, related to a case in 
which the family had an ancestral trade in piece goods carried 
on by the grandfather for a time and then closed down and 
‘revived by the father who pledged the credit of his sons, includ- 
ing a minor. The learned Judges hold in the circumstances of 
that case that the break in the continuity of the business would not 
prevent it from being a family business. They observe that: _ 
“ Trade and commerce are largely dependent upon time, place and condi- 
tions and it seems to us monstrous to require that a person should be ‘under 


-an obligation to continue his business under any conditions whatsoever, and 
even though loss may be anticipated or certain, under the penalty of the 








LL (1932) 63 M.L.J. 92: L.R. 59 LA. 300: LL.R. 54 All. 564 (P.C). 
2. (1928) 56 M.L.J. 380: I.L.R. 52 Mad. 227. 
3. (1918) 35 M.L.J. 473: I L.R. 41 Mad. 824. 
4. (1934) 68 M.L.J. 25L 5 (1936) M.W.N. 871. 
6. ` (1926) 55 M.L.J.471: LLR 51 Mad. 711. 
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business carried on by him ceasing to be regarded as an ancestral or family 
business.” p 
They also observe that too narrow a construction should 
not be allowed to be placed on such expressions as family trade 
or business and that itis absurd to suppose that if a family. 
business should be found to have consisted in the purchase and 
sale of one commodity, the purchase and sale of another com- 
modity should be held to be outside the scope of the family 
business; and that the question whether the business was or was 
not a family business was to be determined in each case with 
regard to the recognised business, profession, means of liveli- 
hood or what is called the kwlachara of the family in order to 
decide whether the particular enterprise or embarking was only ` 
within the reasonable limits of the exercise thereof or really, 
having regard to its nature or extent, a new speculative enter- 
prise. After these observations the learned Judges quote witb 
approval the pronouncement in Oficial Assignee of Madras 
v. Palaniappa Chetty!, regarding the right of a Hindu father to 
begin a business as a joint family business binding himself and 
his minorsons. To the extent to which this decision relies upon 
Official Assignee of Madras v. Palaniappa Cheityl, it must, I 
think, be held to be of doubtful validity in view of the decisions. 
already referred to declaring that Venkatasami Nasker v. 
Palaniappa Chetitar8 (which follows Oficial Assignee of 
Madras v. Palantappa Cheity1), is no!longer good law. But I 
see no reason to doubt the correctness of the general proposi- 
tion laid down in Damodaram Chetty v. Bansilal Abeerchana3, 
regarding the continuity of a business which is stopped for a 
short period and has been re-started on the lines of the ancestral 
trade of the family the stoppage being merely incidental to 
commercial necessities. Iam of opinion, that, when there is an 
existing business carried on by the father, after his death that 
business in the hands of his sons will be an ancestral business 
in which the sons by operation of law acquire rights and liabi- 
lities. One of the incidents of the family relationship is the 
right of the manager to pledge the credit of the family includ- 
ing the minor coparceners for purposes necessary to the | 
continuance of the business which itself is one of the sources 


Saa, 


1. (1918) 35 M.L.J. 473: IL.R. 41 Mad. 824, 
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of the family income. If the business for reasons purely:inci- 
dental to ordinary commercial practice should cease to function 
for a short period and then be revived in such circumstances 
as would justify the inference that there was continuity between 
the old business and the revived business, then I see no reason 
why the revived business should not be treated as an ancestral 
business, carrying with it the incidental rights and obligations 
of an ancestral trade. The question whether a break of con- 
tinuity does or does not bestow upon the revived business the 
character of a new enterprise started by the adult members in 
their individual capacity, is substantially a question of fact. 

In the present case, so far as the facts are established, it 
would appear that the father started a rice-milling business 
which was different from the customary trade carried on by the 
family. That fact, however, does not to my mind decide the 
question of the nature of the trade in the hands of the sons. If 
the rice-milling business had been continued by the father up to 
his death and on his death had been carried on by ihe sons as 
part of the joint family estate yielding the joint family income, 
it would, to my mind, quite clearly have been ancestral property 
in the hands of the sons and would have carried with it the 
incidents of an ancestral family tradeand there would have been 
no question as to the power of the manager to borrow money for 
the necessary purposes of that trade. But the fact is that this 
business started by the father stopped in his lifetime. Its 
assets were not liquidated until after his death, but there was 
apparently a complete termination of the business by the sale 
of all the plant followed by an interval of five years in which 
no rice-milling business of any kind was done by the family. 
Then there was the purchase of a new rice mill largely financed 
by borrowed money. In such circumstances it seems to me 
difficult to hold that the new rice mill wasa continuation ofa pre- 
existing ancestral family trade or that by operation of law the 
minor son acquired liabilities in this new business according to 
the discretion of the manager in raising money for purposes 
which he thought to be necessary for starting this new trade. 
In this view I must agree with the decision of the Courts below 
and dismiss the appeal with costs. 

Leave refused. 


S. V. V. Saree o Appia demisit 
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. PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT:—Lorp ATKIN, LoRD THANKERTON, LorD 
Wricut, LORD PORTER AND SIR GEORGE RANKIN. 


Pakala Narayana Swami .. Appellant® 
v.' i 
The King-Emperor * 4. Respondent. 


Evidence Act (I of 1872), S. 32 (1)—Statement by person subsequently 
murdered—When admissible—“Circumstances of the transaction” —Meaning— 
Crimenal Procedure Code (V of 1898), S. 162 (1)—Statement by person 
ultimately accused —Admissibility —Confession —W hat constitutes—Inter- 
pretation of statutes—Plain language. 

The words of S. 32 (1) of the Evidence Act do not mean that the state- 
ment must be made after the transaction has taken place, or that the person 
making it must be near death, or that the “circumstances” can only include 
the acts done when and where the death was caused. The statement may be 
made before the cause of death has arisen, or before the deceased has any 
reason to anticipate being killed. The circumstances must be circumstances 
of the transaction, and general expressions indicating fear or suspicion 
whether of a particular individual or otherwise, and not directly related to 
the occasion of death, will not be admissible. Statements by the deceased 
that he was proceeding to the spot where he was in fact killed, or as to his 
Teasons for.so proceeding, or that he was going to meet a particular person, 
or that he had been invited by such a person to meet him, would each of them 
-Þe circumstances of the transaction, and would be so whether the person 
‘was unknown or was not the person accused. Such a statement might 
indeed be exculpatory of the person accused. The phrase ‘‘circumstances of 
tbe transaction” is notas broad as “circumstantial evidence” which includes 
evidence of all relevant facts, but it is narrower than ‘res gestae’ The 
-circumstances must have some proximate relation to the actual occurrence. 


-The circumstances, again, should be of the transaction which resulted in the 


death of the declarant. It is not necessary that there should be a known 
transaction other than that the death of the declarant has ultimately been 
caused, for the condition of the admissibility of the evidence is that “the 
cause of the declarant’s death comes into question.” 

The statements made inadmissible by S. 162 (1), Criminal Procedure 
Code, include a statement made by a person who is ultimately accused. 
aha Asimuddy v. Emperor, (1926) I.L.R. 54 Cal. 237, overruled. 

Opinion of Reilly, J. in King-Emperor v. Syamo, (1932) 62 M.L.J. 742: 


“LL.R. 55 Mad. 903 (F.B.), approved. 


No statement that contains self-exctlpatory matter can amount to a 
confession, if the exculpatory statement is of some fact which if true would , 
negative the offence alleged to be confessed. And a confeasion must either 
admit in terms of the offence or at any rate substantially all the facts which 
constitute the offence. An admission of a gravely incriminating fact, even a 
conclusively incriminating fact is not itself a confession. 





i. P.C. Appeal No. 81 of 1938. --. --— th J . 1939. 
Patna Appeal No. 19 of 1938. wee 
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When the meaning of the words of an enactment is plain, it is not the 
duty of the Courts to busy themselves with supposed intentions of the 
legislature. 

Grey v. Pearson, (1857) 6 H.L.C. 61:10 E.R. 1216 and Commissioners 
for Special Purposes of Income-tax v. Pemsel, (1891) A.C. 531, referred to. 

Appeal from a decision of the High Court, Patna (Terrell, 
C. J. and Manohar Lall, JJ.) dated 9th November, 1937, 
dismissing the appeal from conviction of murder and sentence 
of death passed on the appellant on 15th September, 1937, by 
the Sessions Judge, Berhampur. 


D. N. Pritt, K.C. and H. W Williams for Appellant.— 
The decisions in India reveal a sharp cleavage of opinion on 
the question whether statements are admissible in evidence which 
have been made by an accused person to a Police Officer during his 
investigation and recorded under S. 162 of the Code of Criminal 
Procedure. The contrasting views are illustrated in Asimuddy v. 
Emperor] and King-Emperor v. Syamo8. It is submitted that the 
latter decision represents the correct view, and that the prohibition 
in S. 162 applies also to statements by a person ultimately accused 
of the offence under investigation. Counsel referred to Jogendra- 
nath Gorai v. King-Emperor8, then further called the attention of 
the Board to an agreed list of cases on the subject. A> statement 
of an incriminating nature by the accused to a Police Officer will 
also be ruled out as a “confession” under S. 25 of the Indian 
Evidence Act. Any statement is a confession which proves one 
of the facts in the prosecution’s case, or which may fairly be 
construed as a statement by the accused, that he committed the 
offence. It is submitted that this case falls within Queen-Empress 
v. Pandharinath4, confirmed in Queen-Empress v. Nana’. But 
King-Emperor v. Kangal Mali8, is an authority the other way. 
The statement by the deceased ihat he was going to the house of 
the accused cannot be said to be one as to a circumstance of 
the transaction which resulted in the death. The term ‘‘transac- 
tion” comprises only the activities which actually resulted in death, 
Counsel referred to Rego v. King-Emperor'. 

G. D. Roberts, K.C., W. Wallach and Megaw for the Crown — 
The words “any person” in S. 162 of the Criminal Procedure 
Code were not intended to include an accused person. Support for 
that view may be found on examination of the Code of Criminal 





1. (1926) LL.R. 54 Cal. 237. 
2. (1932) 62 M.L.J. 742; LL.R. 55 Mad. 903. (F.B.). 
3. (1935) LL.R. 63 Cal. 419. Sa 4. (1881) ILR. 6 Bom. 34. - 
5. (1889) LL.R. 14 Bom. 260(F.B.). 6. (1905) I.L.R. 41 Cal. 601. , 
7. (1933) 29 Nag. L.R. 251 at 259. 


Lord Atkin. 
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Procedure, Act XXV of 1861, S. 145 of which is now S. 162 of 


the present Code, and S. 148 of which is now S. 25 of the Evidence 
Act. Under the earlier Code statements to the police during an 
investigation were barred as evidence by S. 145. If the statements 
thus protected included statements by accused persons, there would 
have been no object in having S. 148, or, now, S. 25 of the 
Evidence Act, 1925. In King-Emperor v. Syamol, the statement 
was made by a person before he was arrested. In the present case 
there is no evidence when the appellant made the statement. 
Counsel referred to King-Emperor v. Maung Tha Din3. In S. 540° 
of the Code “any person” is used in a sense clearly excluding the 
accused person. The statement in question, it is further submitted,’ 
is not a confession within the meaning of S. 25 of the Evidence 
Act, although it may be an admission within the definition in 
S.17. Counsel referred to King-Emperor v. Haji Sher Mako- 
meds, i i 

Pritt, K.C., replied. 

The following cases, other than those already cited above, 
were included in the agreed list of authorities submitted to 
the Board by Counsel: In re Sheik Kaleshat, King-Emperor 
v. Issuf Mohamed’, King-Emperor v. Faujdars, Rannun v. The 
CrownT, Jagwa Dhanuk v. King-Emperor8, Queen-Empress v. 
Jadab Das®, Ameen Sharif v. King-Emperorl0, Queen-Empress 
y. Javecharanil, King-Emperor v. Balmakund13, King-Emperor v. 
Harman Kishal8, King-Emperor v. Ramanujaml4, King-Emperor 
v. Kongal Malil, Barindra Kumar Ghose v. King-Emperori@ and 
Legal Remembrancer v, Lalit Mohan Singh Roy1. 

- 20th January, 1939. Their Lordships’ judgment was 
delivered by 

Lord ATKIN.—This is an appeal by special leave from a 
judgment of the High:Court of Patna which affirmed the decision 
of the Sessions Judge at Berhampur who had convicted the 
appellant of the murder of one Kurree Nukaraju and sentenced 
him to death. The accused, his wife, his wife’s brother and his 


- 1. (1932) 62 M.L.J. 742: LL.R. 55.Mad.903 (F.B.). . ` 
2. (1926) LL.R. 4 Rang. 72 (F.B). 





3. (1921) LL.R. 46 Bom. 961. 4, (1931) 62 M.L.J. 71, 

5. (1930) I.L.R. 55 Bom. 435. 6. (1933) LL.R. 55 All. 463, 

7. (1926) LL.R 7 Lah. 84. 8. (1925) LL.R. 5 Pat. 63. 

9, (1899) I.L.R. 27 Cal. 295. 10. (1934) LL.R. 61 Cal. 607 (F.B.). 
11. (1894) I.L.R. 19 Bom. 363. 12. (1930) LL.R. 52 All. 1011 (F.B). 


13. (1934) I-L.R. 59 Bom. 120. 
14. (1934) 68 M.L-J. Supp. 73: LL.R. 58 Mad. 642 (F.B.). 
15. (1905) LL.R. 41 Cal. 601. 16, (1909) LE..R. 37 Cal. 467. 
17. (1921) IL.R. 49 Cal. 167. 
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clerk living at his house were charged with the murder before 
the Sub-divisional Magistrate, Chatrapur, in May and June, 1937. 
After‘hearing the evidence the examining magistrate discharged 
all the accused, holding that there was no sufficient evidence to 
support the charge. Thereupon the Sessions Judge, Berhampur, 
exercising his powers under the Code of Criminal Procedure, 
called upon the accused to show cause why they should not be com- 
mitted for trialand in July, 1937, ordered the present accused and 


his wife to be committed to the Court of Sessions to stand their . 
trial for offences under sections of the Indian Penal Code, 120-B © 
(conspiring to murder), 302(murder) and 201 (causing evidence . 
of an offence to disappear). At the trial the Sessions Judge . 
acquitted the appellant’s wife of all the charges but convicted . 


the appellant of murder and sentenced him to death. The appeal 
is based upon the admission of certain evidence said to be made 
inadmissible by provisions of the Code of Criminal Procedure 
and the Evidence Act; and is further maintained upon the con- 
tention that whether the disputed evidence be admitted or not 
and certainly if it ought to have been rejected there is no evidence 
sufficient to support this conviction. 


On Tuesday, 23rd March, 1937, at about noon the body of 
the deceased man was found in a steel trunk in a third class 
compartment at Puri, the terminus ofa branch line on the Bengal 
Nagpur Railway, where the trunk had been left unclaimed. The 
body had been cut into seven portions, and the medical evidence 
left no doubt that the man had been murdered. A few days 
lapsed before identification, but eventually the body of the 
deceased was identified by his widow. He was a man of about 


40 and had been married about 22 years. He had been a peon 


in the service.of the Dewan of Pithapur one of whose daughters 
was the wife of the accused. It was suggested by the prosecution 
that before her marriage and about 19 years before the events 
in question the wife of the accused, then a girl of about 13, had 
had an intrigue with the deceased. Four letters were produced 
by the deceased’s widow purporting to be signed by the. girl 
bearing date 1918 supporting this suggestion. The Judge was 
not satisfied with the evidence of handwriting; there was no 
other evidence worth considering in support; and this suggested 
motive must be. definitely rejected. The fact.however remains 
that the deceased was in possession of these four documents 
purporting to be signed by the wife of the accused. About 1919 
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the accused and his wife were married. They went to:live-at 
Berbampur about 250 miles from Pithapur. About 1933 they 
returned to Pithapur where they appear to have stayed with her 
father. They seem at that time to have been in need of money; 
and during 1936 the accused’s wife borrowed from the deceased 
man at various times and in relatively small sums an amount of 
3,000 Rupees at interest at the rate of 18 per cent. per annum. 
About 50 letters and notes proving these transactions signed by. 
the accused’s wife were found in the deceased. man’s house at 
Pithapur after his death. On Saturday, 20th March, 1937, the 
deceased man received a letter the contents of which were not 
accurately proved, but it was reasonably clear that it invited. 
him to come that day or next day to Berhampur. : It was 
unsigned. The widow said that on that day her husband showed 
her a letter and said that he was going to Berhampur as the 
appellant’s wife bad written to him and told him to go and 
receive payment of his due. This evidence was objected to; it 
was adinitted as falling under the provisions of S. 32 (1) of the 
Indian Evidence Act. The admission of this evidence is one of 
the grounds of the appeal, and will be discussed later. The 
deceased left his house on Sunday, 21st March, in time to catch. 
the train for Berhampur. On Tuesday, 23rd March, his body. 
was found in the train at Puri as already stated. 


Police suspicion does not appear to have been directed. 
against the accused and his household until 4th April, on 
which date the police visited the house, examined the inhabitants 
and obtained a statement from the accused the admissibility 
of which is one of the principal grounds of the appeal. 
They searched the premises, as is said, for incriminating 
documents only, and in the afternoon arrested the four 
persons already mentioned. In addition to evidence of 
the facts above stated the prosecution adduced the evidence- 
of two employees in a shop at Berhampur where trunks were 
made and sold, who gave evidence that on Monday, March 22nd,. 
in the afternoon the dhobie or washerman of the accused called 
at the shop and ordered a trunk; and that a trunk was taken 
to the accused’s house and shown to him and his wife. It was 
rejected as being too large, and a smaller one of the size of the- 
trunk in question was then delivered to the dhobie at the shop- 
and he took it away. The transaction was entered in the rough. 
day book and: in the fair copy. book of the shop as of the day 
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in question; and though thetrial judge thought that the entry 
had been tampered with so as to insert the height of the trunk 
the trial judge and the High Court, both of whom inspected the 
entries, were satisfied that they genuinely established the sale of 
such a trunk on that day. The witnesses identified the trunk 
in which the body was found as being the trunk of their 
manufacture which was sold in the circumstances stated on the 
Monday afternoon. The dhobie was called and proved the 
purchase of a trunk after the rejection by the accused of the 
first one brought from the shop. He, however, placed the date 


as being on a Saturday. The judge thought his evidence un-. 


reliable and said that he ignored it. He, however, found the 
sale of the particular trunk was proved to have taken place as 
stated by the witnesses on Monday, March 22nd. The prose- 
cution then sought to prove that the accused took the trunk to 
the train in which it was found on Tuesday, March 23rd. 
Evidence was given by a jetkadriver who lived near the accused 


that early in the morning some four months before the trial the. 


accused had come to his house and: said he wanted a jetka; that 
he drove to the accused’s house; that a trunk which was like the 
trunk in question was loaded on the jetka; and that he drove the 
accused with the trunk to the station where the trunk was 
unloaded and taken into the station. The evidence was corro- 


borated by a man who ran alongside the jetka in charge of the, 


horse which was fresh. The defence relied strongly on state- 
ments made by both these witnesses in cross-examination that 
they remembered that the occasion was a Saturday as it was a 
shandy (fair) day at Berhampur. Both courts accepted the 
evidence as relating to the carriage of this trunk on the 23rd. 
They thought that the difference as to date was an inaccuracy 
due to a bona fide mistake. A witness of repute spoke to 


seeing the accused at the station on the morning of March 23rd, 


when the train on which the trunk was found arrived. He could 
not say that he saw the accused enter the train. When the 
accused was examined by the police at his house on April 4th, it 


is alleged that he made the statement which the defence sought, 


to have rejected and which must be further discussed. The 
alleged statement was that the deceased had come to his house 


on the evening of March 21st, slept in one of the outhouse. 


rooms for the night and left on the evening of the 22nd by the 


passenger train; that on the morningof March 23rd the accused: 
% 
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went to the station with Gangulu (the jetka driver) in his jetka, 
and went off by the passenger train to Chatrapur on some private 
business with one Delhi Chiranjivirao. Hearing at the 
Chatrapur station that this man was away, he returned by the 
Vizagapatam passenger train as far as Jagannadhpur whence he 
went to Narendrapur to see one Juria Naiko. He too was 
absent, so the accused returned to Berhampur by jetka. This 
statement was obviously important for it admitted that the 
murdered man arrived at the accused’s house on the 21st. Both 
courts admitted it. eir Lordships are of opinion that it 
should have been rejected for reasons that will be given later. 
The accused and the other three members of his household were 
arrested on the 4th, and the house remained unoccupied. On 
the 7th a further search of the premises was made by the police, 
and a bundle of rags which apparently had been washed but 
contained bloodstains was found buried ata depth of about 18 
inches in the compound. Some rags also bloodstained but still 
damp were found in a box in the bathroom. The trial judge 
accepted this evidence; on appeal both of the judges thought 
that the articles found were not on the premises when the police 
searched on the 4th; Mr. Justice Manohar Lall thought that the 
discovery was made under highly suspicious circumstances and 
that no inference should be drawn against the accused in respect 
of it. Inthis state of the case their Lordships think that it 
would be unsafe to rely upon the discoveries on April 7th. 
Before the examining magistrate the accused’s statement was 
that he was not guilty. He had come to Berhampur on March 
17th in connection with a-law suit of which he gave some 
particulars. He neither purchased the trunk through the 
washerman nor did he take it to any place in any jetka. The 
deceased never came to his house at any time in March last. He 
did not know the deceased. At the trial he said that the state- 
ment he had made in the lower court was correct. When asked 
by the judge whether he could suggest any reason why so many 
witnesses should come and give evidence against him, he said 
“The witnesses are mistaken and the police are suffering from 
excessive zeal”. 


The first question with which their Lordships propose to 
deal is whether the statement of the widow, that on 20th March 
the deceased had told her that he was going to Berhampur as 
the accused’s wife had written and told him to go and receive 
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payment of his dues, was admissible under S. 32 (1) of the 
Indian Evidence Act, 1872. That section provides: 

“Statements written or verbal of relevant facts made by a person who is 
dead. . . . are themselves relevant facts in the following cases (1) when 
the statement is made by a person as to the cause of his death, or as to any of 
the circumstances of the transaction which resulted in his death, in cases in 
which the cause of that person’s death comes into question. 


Such statements are relevant whether the person who made them was or 
was not at the time when they were made under expectation of death and 
whatever may be the nature of the proceeding in which the cause of his death 
comes into question.” 

A variety of questions has been mooted in the Indian 
courts as to the effect of this section. It has been suggested 
that the statement must be made after the transaction has 
taken place, that the person making it must be at any rate near 
death, and that the “circumstances” can only include the acts 
done when and where the death was caused. Their Lordships 
are of opinion that the natural meaning of the words used does 
not convey any of these limitations. The.statement may be 
made before the cause of death hasarisen, or before the deceased 
has any reason to anticipate being killed. The circumstances 
must be circumstances of the transaction: general expressions 
indicating fear or suspicion whether of a particular individual 
or otherwise and not directly related to the occasion of the death 
will not be admissible. But statements made by the deceased 
that he was proceeding to the spot where he was in fact killed, 
or as to his reasons for so proceeding, or that he was going to 
Meet a particular person, or that he had been invited by such 
person to meet him would each of them be circumstances of the 
transaction, and would be so whether the person was unknown, 
or was not the person accused. Such a statement might indeed 


be exculpatory of the person accused. “Circumstances of the 


transaction” is a phrase, no doubt, that conveys some limita- 
tions. It is not as broad as the analogous use in “circumstantial 
évidence” which includes evidence of all relevant facts. It is on 
the other hand narrower than “res gestae”. Circumstances 
must have some proximate relation to the actual ‘occurrence: 
though as for instance in a case of prolonged poisoning they 
may be related to dates at a considerable distance from the oat 
of the actual fatal dose. 


It will be observed that “the circumstances” are of the 
transaction which resulted in the death of the declarant. It is 


4 
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not necessary that there should be a known transaction other 
than that the death of the declarant has ultimately been caused, 
for the condition of the admissibility of the evidence is that “the 
cause of [the declarant’s] death comes into question”. In the 
present case the cause of the deceased’s death comes into 
question. The transaction is one in which the deceased was 
murdered on 21st March, or 22nd March, and his body was 
found in a trunk proved to be bought on behalf of the accused. 
The statement made by the deceased on 20th or 21st March 
that he was setting outto the place where the accused lived, and 
to meet a person, the wife of the accused, who lived in the 
accused’s house, appears clearly to bea statement as to some of 
the circumstances of the transaction which resulted in his death. 
The statement was rightly admitted. 


It is now necessary to discuss the question whether the 
alleged statement of the accused to the police before arrest was 
protected by S, 162 of the Code of Criminal Procedure which 
provides (sub-S. 1) :— 

“No statement made by any person to a police officer in the course of ar 
investigation under this Chapter shall if reduced into writing be signed by 
the person making it: nor shall any such statemnnt or any record thereof 
whether in a police diary or otherwise or any part of such statement or record 
be used for any purpose (save as hereinafter provided) at any inquiry or trial 
in respect of any offence under investigation at the time when such trial was 
made.” 


This section which in its amended form was. substituted 
for the original section by S. 34 of the Code of Criminal 
Procedure Amendment Act, 1923, has been the subject of 
repeated decisions in the High Courts of India and has given 
rise to a distinct cleavage of opinion. The majority of the 
High Courts have held that it has no application to a statement 
made by a person who at the time it is tendered in evidence is 
an accused person; the minority have held that there is no such 
limitation. Their Lordships have been referred to at least twelve 
reported cases, all of which with others they have considered. 
The representative opinions on either side may be taken to be 
Asimuddy v. Emperor) in a judgment of the then Rankin, J., 
admitting such a statement against the accused and The King- 
T mperor v. Syamo’ in a judgment of Reilly, J., sitting in a full 
Bench of the High Court of Madras rejecting the statement. 





1. (1926) I L.R. 54 Cal. 237. 
2. (1932) 62 M.L.J. 742: I.L.R. 55 Mad. 903 (FB). 
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The present Board have had the advantage of the presence of 
Sir George Rankin in giving a full consideration to all the 
reported decisions, and they are of opinion that the words of 
the section lead to the conclusion that the statement is not 
admissible even when made by the person ultimately accused. 


The reference in the section to “this chapter” is to the 
group of sections beginning with Chapter XIV forming Part 
V of the code entitled “Information to the Police and their 
powers to investigate”. After giving powers to certain police 
officers to investigate certain crimes, the code proceeds in S. 160 
to give power to any police officer making an investigation by 
an order in writing to require the attendance before himself of 
persons who appear to be acquainted with the circumstances of 
the case. By S. 161 any policeman making an investigation 
under the chapter may examine orally any person supposed to be 
acquainted with the factsand circumstances of the case, and such 
person shall be bound to answer all questions put to him other 
than those the answers to which may tend to incriminate him. 
Then follows the section in question which is drawnin the same 
general way relating to “any person”. That the words in their 
ordinary meaning would include any person though he may 
thereafter be accused seems plain. Investigation into crime. often 
includes the examination of a number of persons none of whom 
or all of whom may be suspected at the time. The first words 
of the section prohibiting the statement if recorded from being 
signed must apply to all the statements made at the time and must 
iherefore apply to a statement made by a person possibly not 
then even suspected but eventually accused. “Any such state- 
ment” must therefore include such a case; and it would appear 
that if the statement is to be admitted at all it can only be by 
limiting the words ‘used for any purpose” by the addition of 
such words as “except as evidence for or against the person 
making it when accused of an offence”. If such an exception 
were intended one would expect to find it expressed; and their 
Lordships cannot find sufficient grounds for so departing from 
the plain words used. If one had to guess at the intention of 
the legislature in framing a section in the words used, one 
would suppose that they had in mind to encourage the free dis- 

‘closure of information or to protect the person making the 
statement froma supposed unreliability of police testimony as 
to alleged statements or both. In any case the reasons would 
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apply as might be thought a fortiori to an alleged statement 
made by a person ultimately accused. But in truth when the 
meaning of words is plain it is not the duty of the Courts to 
busy themselves with supposed intentions. i 

“I have been long and deeply impressed with the wisdom of the rule, now 
I believe universally adopted, at least in the Courts of Law in Westminster 
Hall, that in’ construing wills and indeed statutes, and all written instruments, 
the grammatical and ordinary sense of the words is to be adhered to, unless 
that would lead to some absurdity, or some repugnance of inconsistency with 
the rest of the instrument, in which case the grammatical and ordinary sense 
of the words may be modified, so as to avoid that absurdity and inconsistency, 
but no farther.” 

(Lord Wensleydale in Grey v. Pearson}.) 


“My Lords, to quote from the language of Tindal, C.J., when delivering 


-the opinion of the judges in the Sussex Peerage Case*—'The only rule for 


the construction of Acts of Parliament is that they should be construed 
according to the intent of the Parliament which passed the Act. If the words 
of the statute are in themselves precise and unambiguous, then no more can be 
necessary than to expound those words in their natural and ordinary sense. 
The words themselves alone do in such case best declare the intention of the 


‘lawgiver. But if any doubt arises from the terms employed by the legislature, 


it has always been held a safe means of collecting the intention, to callin aid 
the ground and cause of making the statute, and to have recourse to the 
preamble which according to Dyer, C.J. (Stowel v. Lord Zouch?) isa key to 
open the minds of the makers of the Act, and the mischiefs which they are 


intended to redress’.” 

(Lord Halsbury, L.C., in Commissioners for Special 
Purposes of Income-tax v. Pemselt.) 

In this case the words themselves declare the intention of 
the legislature. It therefore appears inadmissible to consider 
the advantages or disadvantages of applying the plain meaning 
whether in the interests of the prosecution or the accused. It 


“would appear that one of the difficulties that has been felt in 


some of the Courts in India in giving the words their natural 
construction has been the supposed effect on Ss. 25, 26 and 27 
of the Indian Evidence Act, 1872. S. 25 provides that no con- 
fession made to a police officer shall be proved against an 
accused. S. 26._-No confession made by any person whilst he is 
in the custody of a police officer shall be proved as against such 
person. S. 27 is a proviso that when any fact is discovered 
in consequence of information received from a person 
accused of any offence whilst in the custody of a police 





1. (1857) 6 HLL-C. 61 at 106: 10 E.R. 1216, ` s3 
2. (1844) 11 Ci. & F 85 at 143:8 E.R. 10%. : 
3. (1562) 1 Plowd. 353 at 369: 75 E.R. 536, 

K 4. (1891) A.C. 531 at-542. ts 
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officer so much of such information whether it amounts to a 
confession or not may be proved. Itis said that to give S. 162 
of the'Code the construction contended for would be to repeal 
S. 27 of the Evidence Act for a statement giving rise to a dis- 
covery could not then be proved. It is obvious that the two 
sections can in some circumstances stand together. S. 162 is 
confined to statements made to a police officer in course of an 
investigation. S. 25 covers a confession made to a police officer 
before any investigation has begun or otherwise not in the course 
of an investigation. S.27 seems to be intended to be a proviso 
to S. 26 which includes any statement made by a person whilst 
in custody of the police and appears to apply to such statements 
to whomsoever made, -for example, to a fellow prisoner, a doctor 
ara visitor. Such statements are not covered by S. 162. Whether 
to give to S. 162 the plain meaning of the words is to leave the 
-statement still inadmissible even though a discovery of fact is 
made such as is contemplated by S.27 it does not seem necessary 
to decide. In the present case the declarant was not in the custody 
of the police, and no alleged discovery was made in consequence 
of his statement. The words of S. 162 are in their Lordships’ 
view plainly wide enough to exclude any confession made to a 
police officer in course of investigation whether a discovery is 
made or not. They may therefore pro tanto repeal the provisions 
of the section which would otherwise apply. If they do not, pre- 
sumably it would be on the ground that S. 27 of the Evidence 
Act is a “special law” within the meaning of S. 1 (2) of the 
Code of Criminal Procedure, and that S. 162 is not a specific 
provision to the contrary. Their Lordships express no opinion 
on this topic for whatever be the right view it is necessary to 
give to S. 162 the full meaning indicated. It only remains to 
add that any difficulties to which either the prosecution or the 


defence may be exposed by the construction now placed on 


S. 162 canin nearly every case be avoided by securing that 
statements and confessions are recorded under S. 164. In view 
of their Lordships’ decision that the alleged statement was in- 
admissible by reason of S. 162, the appellants’ contention that it 
“was inadmissible as a confession under S. 25 of the Evidence 
Act becomes unnecessary. As the point was argued, however, 
and as there seems to have been some discussion in the Indian 
Courts on the matter it may be useful to state that in their 
Lordships’ view no statement that contains self-exculpatory 


I 
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matter can amount to a confession, if theexculpatory statement 
is of some fact which if true would negative the offence alleged 
to be confessed. Moreover a confession must- either admit in 
terms the offence, or at any rate substantially all the facts 
which constitute the offence. An admission of a gravely in- 
criminating fact, even a conclusively incriminating fact is notof 
itself a confession, for example, an admission that the accused is 
the owner of and was in recent possession of the knife or 
revolver which caused a death with no explanation of any other 
man’s possession. Some confusion appears to have been caused 
by the definition of confession in Art.-22 of Stephen’s “Digest 
of the Law of Evidence” which defines a confession as an ad- 
mission made at any time by a person charged with a crime stat- 
ing or suggesting the inference that he committed that crime. If 
the surrounding articles are examined it willbeapparent that the 
learned author after dealing with admissions generally is apply- 
ing himself to admissions in criminal cases, and for this pur- 
pose defines confessions so as to cover all such admissions, in 
order to have a general term-for use in the three following 
articles, confession secured by inducement, made upon oath, 
made under a promise of secrecy.: The definition is not con- 
tained in the Evidence Act, 1872: and in that Act it would not 
be consistent with the natural use of language to construe 


‘confession as a statement by an accused “suggesting the infer- 


ence that he committed” the crime. 
The statement of the accused has now been held to have 


‘been wrongly admitted. What effect should that have on the 


appeal? Mr. Pritt, for the appellant, forcibly argued that the 
trial judge relied on the statement as sufficient evidence in itself 
to show that the deceased man arrived at the accused’s house on 
the night of 21st March; and that when that evidence failed there 
was not sufficient evidence to support a conviction for murder. 
Their Lordships cannot take that view. For this purpose they 
will be content to abide by the rule governing the Patna High 
Court expressed in S. 537 of the Codeof Criminal Procedure :— 


“ No finding sentence or order passed by a court of competent jurisdic- 
tion shall be reversed . . . onappeal . . . . onaccount of any error 


in the judgment or other proceedings during trial . . . . unless such 


-error has in fact occasioned a failure of justice.” 


They will’ for this case adopt this rule though it probably 


“is wider than the rules which this Board has laid down for the 


exercise of their powers in dealing with criminal appeals. It 


+ 
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will be observed that the sole effect of the disputed statement 
-was to supply the prosecution with evidence of the material 
fact that the deceased reached the accused’s house at the critical 
time. But though this evidence be rejected there -is other 


‘evidence of overwhelming strength.to the same effect. It must. 


be taken to have been proved that a trunk was bought by. 
-order of the accused and taken to his house on the afternoon 
-of 22nd March. At about 6 aM. on 23rd March that trunk 
containing the body of the deceased was placed on the train at 
the station of Berhampur having been conveyed there in.a 
vehicle ordered by the accused in which heand the trunk travelled 
to the station. The deceased had onthe day before set out 
from his house for the express purpose of visiting the accused’s 
house. 

_ In these circumstances there is ample evidence of the 
presence of the deceased at the accused’s house; the fact which 
alone the statement sought to establish. Faced with this diff- 
culty Mr. Pritt sought to establish that in no case whether the 
statement be rejected or admitted was there sufficient evidence 
of his client’s guilt. The facts were consistent, he said, 
-with the accused being merely an accessory after the fact 


toa murder to which he was no party. Their Lordships. 


are unable to say that there was not ample evidence upon 
which the judge of fact could properly convict of murder. 
The accused man was found to have been in possession of a 
-trunk in which was the mutilated body of a man recently mur- 
dered: a trunk which he purchased a little more than 12 hours 
before the trunk was placed in the train, He gave no explana- 
tion: and contented himself with a denial that he knew the man, 


or that the man had visited his house, or that he had seen-the- 


trunk. All thesestatements were untrue. In these circumstances 
it is impossible to say that the proceedings which ended with a 
conviction for murder resulted in a failure of justice. For these 
reasons the appeal should be dismissed and their Lordships will 
-humbly advise His Majesty accordingly. 

Solicitors for Appellant: Hy. S.L. Polak & Co. 


Solicitors for Respondent: The Solicitor, India Office., 


R.C.C. —— Appeal dismissed. 
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Subbe 
Reddiar. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
; PRESENT:—MpR. ‘Justice WADSWORTH, 
Krishna Aiyar X .. Appellant* (3rd Defendant) 
v. z bs 
Subba Reddiar and others .. Respondents (Plaintif .and: 
: ' Defendants 1, 2, 4 and 5)- 

Mortgage—Subrogation—Presumption—Presumpition in favour of mort- ' 
gagee discharging an earlier mortgage—Naiure of —Claim on original mort- 
gage barred—If such a mortgage can be set up as a shield—Original morigage 
sued on and decreed—Acknowledgment of decree—If acknowledgment of 
decree, acknowledgment of mortgage. 

When a` puisne enctimbrancer discharges an earlier mortgage he is 
presumed to act for his own benefit, the presumption being applied whether 
he does or does not know of, the existence of an intermediate mortgage 
benefited by his act which might possibly threaten his own security. The. 
presumption is not affected by the addition of other properties in the final 
chargé nor by variations of interést, nor by the fact that the earlier mortgage 
was by two persons and the later mortgage was by one. It is not an irrebuttable 
presumption, but it is one which will be drawn unless there are in the evidence 
positive indications that no such intention could have been held. 

‘ If a suit on the original mortgage is time barred, the person who claims 
subrogation could not be allowed subrogation whether he relies on it as a. 
plaintiff or as a defendant. 

Where the original mortgage has resulted in a decree, an acknowledg-- 
ment of the existence of the decree cannot be taken to be an acknowledgment. 


of the subsistence of, the debt which that decree extinguished ao as to save 
imitation for the mortgage. 


Appeal against t the décree of the Court of the Subordinate: 
Judge of Tuticorin in A. S. No. 84 of 1932 preferred against 


the decree of the Court of the District Munsif-of Srivaikuntam 
in O ‘S.No. 492 of 1931.. 


F: K. Sinioasa Aiyangar and P. J. Kuppanna Rao for 
Appellant. ; 
S.V. V enugopolachariar for REE EN 
The Court delivered the following . 


| JUDGMENT. —This appeal arises out of.a suit on a mortgage, . 
the appellant being the third defendant who claimed priority by, 
reason of his having- discharged a decree on an earlier mortgage. 
The following are the essential facts :—On 26th, December, 1917,. 
the first deferidant along with one Ramaswami mortgaged 10: 
items (of „hich | each of the mortgagors owned five) to Janaki 


ARGO N 


aoe E a a e a 


* 5, A, No. 287 of 1935. 26th January, 1939. 


I] THE MADRAS LAW JOURNAL REPORTS. 771 


for Rs. 300 with interest at 114.per cent. the deed of mortgage 
being Ex. I. On 9th September, 1919, the first defendant charged 
4 of the 5 items to which he was entitled under a security bond 
Ex. A in favour of the second defendant in a sum of Rs. 400. 
This security bond was assigned to the plaintiff under Ex. B in 
1927. On 31st August, 1924, the first defendant mortgaged the 
four items covered by the security bond, Ex. A and 14 other 
items not covered by either of the prior deeds ‘to the third 
defendant for a sum of Rs. 8CO with interest at 15 per cent. 
The deed, Ex. III, does not refer to the security bond Ex. A, but 
it recites that out of the consideration a sum of Rs. 550 is 
retained with the mortgagee to discharge the decree on the first 
mortgage, Ex. I. A sum of Rs. 100 was retained to pay off an 
usufructuary mortgage with which we are not now concerned 
and a sum of Rs. 150 was stated to have been paid on the day 
of the deed to the mortgagor in cash. Now the evidence is that 
the amount recited as having been paid in cash was not so paid; 
but that on 5th November, 1924, the third defendant paid a sum 
of Rs. 707 to discharge Ex. I, ihis payment being evidenced by 
Ex. II. The third defendant subsequently purchased the equity 
of redemption in the 4 items covered by Ex. A from the Official 
Receiver in the insolvency of the first defendant. The present 
suit on the basis of Ex. A filed by the Assignee plaintiff was 
launched on 6th October, 1931. The third defendant is interested 
in the hypotheca:in three capacities. He is the purchaser of the 
equity of redemption from the Official Receiver. He has rights 
under his puisne mortgage Ex. III and he claimed priority by, 
reason of his having discharged the earlier mortgage Ex. I. 


Both the Courts below have held that the third defendant’s 
right to subrogation does not exist because he cannot be held to 
havehad any intention to keep theoriginal mortgage Ex. I alive. 
They rely on three considerations in arriving at this conclusion, 
firstly, on the fact that he was ignorant of the existence of the 
intermediate charge, Ex. A, secondly on the facts that Ex, I 
was a joint mortgage binding other properties as well as those 
mortgaged by-the succeeding documents and that Ex. III covered 
not only all the items bound by Ex. I but also 14 other items 
and carried a higher rate of interest. Thirdly, the consideration 
“which weighed mostwith the Courts below was that at the timeof 
Ex. III, the third defendant’ made no enquiries as to the amount 
due under.the decree on the first mortgage. Fr has been held in 
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Krishnamurthy Chettiar v. Sathappa Chettiar! and Andi Thevan 
v. Nagayasami Chetiiara, that ignorance of the existence of an 
intermediate mortgage is no ground for refusing to draw in 
favour of the person who discharges the first encumbrance the 
presumption that he intended to act for his own benefit and keep 
alive the original mortgage as a shield against any danger which 
might threaten his puisne mortgage. As to the addition of other 
properties in the later mortgage and the substitution of a different 
rate of interest two cases have been cited Velayuda Reddi v, 
Narasimha Reddi8 and Gopal Chunder Sreemany v. Herembo 
Chunder Holdart as authority for the position that such 
variations do not affect the presumption which would be drawn 
in favour of the person who discharges the earlier encumbrance. 
I have not been referred to any case in which there was the 
added complication of the first mortgage being a mortgage by two 
persons covering properties other than those mortgaged to the 
person who claimed priority. But I cannot see that this factor 
should logically affect the position; for the right of subrogation 
arises out of the removal of a danger which threatened the 
hypotheca, which removal is to the benefit not only of the person 
who discharges the first mortgage, but also of any intermediate 
encumbrancer. The third defendant having discharged the decree 
which, though it was passed on a mortgage by two persons 
binding other properties than those in which the third defendant 
was interested, was in fact a danger to the hypotheca both under 
Ex. A and under Ex. III to the full amount ot the decree, I see 
no reason why a person who discharges that decree should not 
get the benefit of the removal of the danger. The legal posi- 
tion seems to be clear. When a puisne encumbrancer dis- 
charges an earlier mortgage he is presumed to act for his own 
benefit, the presumption being applied whether he does or does 
not know of the existence of an intermediate mortgage 
benefited by his act which might possibly threaten his own 
security. The presumption is not affected by the addition of 
other properties in the final charge nor by variations in the rate 
of interest. It is not an irrebuttable’ presumption, but it is one 
which will be drawn unless there are in the evidence positive 
indications that no such intention could have been held. The 
only indication not covered by the authorities which I have 


1. (1932) 64 M.L.J. 523: I.L.R. 56 Mad. 517. 
(1927) 55 M.L.J. 369. i 
3. (1916) 32 M.L.J. 263. co 4. (1889)-LL.R. 16 Cal. 523. 
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quoted lies in the fact that at the time of Ex. TII no enquiry 
appears to have been made regarding the amount of the mort- 
gage Ex. I. I do not think that this affects the question. At 
the time of Ex. III the third defendant intended to pay a sum 
of Rs. 550 towards the discharge of the prior decree. In fact 
he paid a greater sum after he had found out the precise 
amount due. Surely he should be presumed to have the inten- 
tion to act for his own benefit and to keep the earlier mortgage 
alive to the extent to which he had been required to pay money 
for its discharge. I therefore disagree with the lower Court as 
to the applicability of the presumption on the hasis ot which the 
third defendant would be entitled to subrogation. 


There remains the question of limitation. The trial Court, 
relying on Kotappa v. Raghavayyai, held that the right of 
subrogation could not be urged in defence at a time when the 
mortgage which had been discharged, was itself barred by 
limitation. The learned Subordinate Judge disapproves of this 
conclusion, but gives no reasons for doing so and quotes no 
authorities. There is a certain conflict in the authorities on 
this question. The Privy Council in Mahomed Ibrahim 
Hossein Khan v. Ambika Pershad Singh® held that when a 
tight of subrogation is claimed by a plaintiff in a mortgage 
suiti on a puisne mortgage, it could not be upheld when 
the prior mortgage which had been discharged was barred 
at the time of the suit. There is, so far as I am aware, 
no decision of the Privy Council to the effect that a 
defendant cannot claim priority on the basis of the time-barred 
mortgage suit, but there are conflicting decisions of this Court. 
Velayuda Reddi v. Narasimha Reddis and Venkataramana 
Redd: v. Rangiah Cheiti* are cases in which it was held that 
limitation did not affect the right to use the prior mortgage as a 
shield. Subsequent to these decisions, however, there is a series 
of decisions in which the contrary view was held. Kotappa v. 
Raghavayya! is a case referred to by the learned District 
Munsif, in which it was held that a claim to subrogation to a 
time-barred mortgage could not be urged by way of defence in 
a suit to redeem a puisne mortgage. The decision was followed 
by a single Judge in a case in Draviam Chettiar v. Ramaiya 





1, (1926) 52 M.L.J. 532: I.L.R. 50 Mad. 626. 
2. (1912) 22 M.L.J. 468: L.R. 39 I.A. 68: I.L.R. 39 Cal. 527 (P.C.). `” 
3. (1916) 32 M.L.J. 263, 4, (1921) 41 M.L.J. 399. 
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Chetitari and it was ‘recognised as good law by a-Bench’ which 
had to deal with a similar matter in Aravamudhu Aiyangar v. 
Zamindarinit Srimath Abiramavalli Ayahs. There is, however, 
one decision of a Bench in Karuppan Chettiar v. Venkata 
\Perumal3, in which the correctness of the decision in Kotappav. 
Raghavayyat was doubted and it was held that the right of a 
person claiming by subrogation to use the discharged mortgage 
as a shield was not defeated by 12 years’ limitation. This view 
has been referred to with approval in an gbiter dictum of 


.Horwill, J., in Madappaya v. Mahabala Raos. It is pointed out 


that the decision on this question in Karuppan Chettiar v. 
Venkata Perumals was based on an apparently subsidiary, 
argument and was not the main reason for deciding the appeal. 


‘It cannot in my opinion be treated as an obiter dictum, but it 


must be noted, with all respect to the learned Judges who 


decided that case that the matter does not appear to have been 


discussed at great length. It seems to me that the balance of 
authority is in favour of the view taken by the Bench which 
decided Kotappa v. Raghavayyas and I may be permitted to say 
with all respect that that is the view which commends itself to 
‘me as based on logic. It is not the law that limitation can 
never affect a plea used in defence. Certainly when the plea 
rests on a right which the defendant had no occasion to agitate 
until his position was attacked, limitation would not ordinarily 
affect his defence; but when his defence raises a plea of some 
‘inchoateor imperfect right, the establishment of which depended 
on a suit within a particular time, I see no réason why he should 
be allowed to urge that defence if the suit which has not been 
‘brought would, at the time when he urged the defence, have 
been time barred. ‘That is the reasoning ‘underlying the cases 
which prohibit the defendant from pleading a title based on 
part per formance when a suit for specific performance of the 
contract relied upon would have been barred. Similarly in. the 
‘case of subrogation, when a man has discharged an earlier 
mortgage with a view to protecting a later mortgage, there is 
no real justification for his being put into any better. position 
than the person whom he discharged and there is no real justi- 
fication for the intermediate mortgagee being pyt in any worse 





= (1934) 68 M.L.J. 362; <» % :(1933) 66 M.L.J. 566. 
3. ALR: 1929 Mad. 465. 4, (1926),52 M.LJ, 532: LLR- 50 Mad. 626. 
A 5. ALR 1937 Mad. 826.3 2° Don 
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position than he would have been as against the original mort- 
gagee. Ifa suit on the original mortgage is time barred, I see 
no reason why the person who claims stibrogation should be 


allowed to urge a right higher than that of the mortgagee whom ` 


he has discharged, to the detriment of the intermediate mort- 
gage. In this view, I respectfully follow the decision in 
Eotappa v. Raghavayyai and hold that the ‘right to’ priority 
claimed by the third defendant isnot open to him if the suit on 
the original mortgage, Ex. I, is time barred. 

It is contended that such a suit would not be time bared 
‘by reason of the acknowledgment contained in Ex. III. That 
acknowledgment is merely an acknowledgment of the existence 
of a decree. It does not even recite that the decree is a 
decree on a mortgage and it does not certainly purport to 
acknowledge the subsistence of the’ debt which has become 
merged in the decree. I see no parallel between this position 
and that arising out of the acknowledgment contained in an 
-endorsement on a promissory note, which on the authorities can 
be treated as an acknowledgment of the subsistence of the 
original debt. This is a case in which the original mortgage 
debt had ceased to exist by reason of the ‘decree and the 
acknowledgment of the existence of the decree cannot in m 
opinion be taken to be an acknowledgment of the subsistence of 
the debt which that decree extinguished, so as to.save limitation. 
In the result, therefore, I hold that the third defendant’s claim 
to priority is barred by limitation and I dismiss the appl with 
costs of the first respondent. 
- Leave to appeal is granted. E 

K. C. a dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PrEsENT:—Mk. Justice LAKsHitana: Rao, 


Vellanchetty Venkata Narasimham .. Petitiémer* (Com- 





pomeni) 
v. ae 
Pinapa Satyanarayanarao and others .. Risvoudents ( Accus- 
; z oed) ` 


‘Child Marriage Restraint Act (ZIX of 1929), S. 9—O fence under Act— 
Complaint not made within one year—Time taken in other , preceeeene 
Limitation Act, 1908, S. 14— Applicability. Ss z : 
=? 1. (1926) 52 M.L.J. 532: LL.R. 50 Mad. 626. 


* Cri. R. C. No. 837 of 1938. th ae 1939. 
(Cri. R. P. No. 795 of 1938.) 


u 
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S. 9 of the Child Marriage Restraint Act provides that no -Court 
‘shall take cognizance of any offence under that Act save upon complaint 
made within one year of the solemnization of the marriage. And S, 14 of 
the Limitation Act, which is in tetms restricted to civil proceedings, does 
not apply toa complaint under the Child Marriage Restraint Act. Conae- 
quently the time taken in preferring a complaint to another Court within the 
period of one year cannot be deducted in computing the period of limitation 
for the complaint subsequently launched. 

Petition under Ss. 435 and 439 of the Code of Criminal 
‘Procedure, 1898, praying the High Court to revise the order of 


the Court of the Sub-Divisional Magistrate of Kandukur in 
C. C. No. 35 of 1938. 


K. Hariprasada Rao, B. Sreeramachandra Rao and K. 
Kameswara Rao for Petitioner. 


V. Rajagopalachars for B. V. Narasw for Respondents. 


K. Venkataraghavachari for The Public Prosecutor (V. L. 
Ethiraj) on behalf of the Crown. 


The Court made the following 


OrDER.—The marriage was solemnizedon 27th June, 1937, 
and the complaint was made to the Sub-Divisional Magistrate 
of Kandukur on 21st July, 1938. S.9 of the Child Marriage 
Restraint Act (XIX of 1929) provides that no Court shall take 
cognizance of any offence under that Act save upon complaint 
made within one year of the solemnization of the marriage and 


S. 14 of the Indian Limitation Act is in terms restricted to- 


civil proceedings. The making of the complaint to the Sub- 
Divisional Magistrate of Ongole on 24th June, 1938, is there- 
fore immaterial and the order of dismissal is correct. The- 
revision petition therefore fails and is dismissed. 
B.V.V. Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT:—Mar. JYSTIGE Burn AND Mr. JUSTICE LAKSH-- 





MANA RAO. 


Sadaiammal .. <Appellani* (1st Defendant) 
v. si 
Angammal and another .. Respondents (Plaintiff and 


2nd Defendant). 
Presidency Small Couse Courts Act (XV of 1882), S. 28—Smperstructure- 
which can be removed by tenani—If movable property—Sxit to set aside 


TC C G A. No, 8 of 1937. ., 26th January, 193, 
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claim order in proceeding arising in execution of a Small Cause Court decree— 
Cognisability by City Civil Cowrt—Madras City Civil Courts Act, S. 5— 
Scopes 


A decree-holder in a small cause suit sought to attach the superstructure 
which the defendant, a tenant, would be entitled to remove without the 
permission of the landlord before the termination of the tenancy. A third 
party preferred a claim to it which was allowed. A suit was filed in the City 
Civil Court to set aside the order on the claim petition. 


Held, that the superstructure must be deemed to be movable property 
falling within S. 28 of the Presidency Small Cause Courts Act. The City 
Civil Court has no jurisdiction to try the suit, as the question arose in execu- 
tion of the Small Cause Court decree. There is no distinction between 
questions arising ‘in’ execution and questions arising ‘out of’ execution of a 
Small Cause Court d decree. 


S. 5 of the Madras City Civil Courts Act does not enable the City Civil 
Court to entertain suits which are cognisable by the Small Cause Court. 


Rajammal v. Narayanasomi Naicker, (1915) 28 M.L.J. 600: IL.R. 39 
Mad. 219 (F. B.), referred to. 


Manicka Chettiar v. Kuppuswami Naicker, (1926) 25 L.W. 115, relied on. 


Appeal against the decree of the City Civil Court, Madras, 
dated 19th April, 1937, in O. S. No. 997 of 1936. 


V. Krishnamachariar for Appellant. 


Rangaswami Atyangar and Ramarainam for Respondents. 


The judgment of the Court was delivered by 


Burn, J.—This is an appeal from the decision of the learned 
Additional Judge of the City Civil Court in O. S. No. 997 of 
1936. The suit was filed by Angammal (the first respondent) 
to set aside an order made on a claim petition in execution. The 
plaintiff Angammal was the assignee of a decree in Small Cause 
Suit No. 8589 of 1925 in which one Venkatachala Naicker was 
the judgment-debtor. The plaintiff as the assignee decree-holder 
attached the superstructure, No. 31, Kalmandapam Road, 
Rayapuram, Madras, as the property of Venkatachala Naicker. 
Sadayammal, the first defendant in the suit preferred a claim 
petition alleging that on the 25th September, 1925, Venkatachala 
Naicker had sold the superstructure to Vembuli Naicker and 
that subsequently Vembuli Naicker bad died leaving the property, 
to his son who on the 14th December, 1934, sold it to the first 
defendant, the first defendant being the wife of the original 


owner, while Vembuli Naicker, the vendee from Venkatachala 
98 . 


Burn, J. 
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Naicker is the son of the first defendant’s brother. The claim 
of Sadayammal was allowed and this suit was filed in the City 
Civil Court to set aside the order on the claim petition. The 
learned Additional Judge of the City Civil Court gave the 
plaintiff a decree and this appeal has been preferred by the first 
defendant. 


The learned Advocate for the appellant has argued only the 
question of jurisdiction. It was contended in the Court below 
that the City Civil Court had no jurisdiction in this case. The 
learned Judge of the City Civil Court overruled this contention 
on the ground that the Presidency Small Cause Court is precluded 
from entertaining any suit the subject-matter of which is an 
interest inimmovable property. The learned Judge recognised 
that S. 28 of the Presidency Small Cause Courts Act excepts the 
case of property attached to immovable property which the 


tenant of the immovable property is at liberty to remove without 


the permission of the landlord before the termination of his 
tenancy. But the learned Judge thought that this exception was 
not wide enough to include a suit.to set aside a claim order. 
We think that this decision is incorrect. S. 28 is quite general. 
It provides that: l 

“When the judgment-debtor under any decree-of the Small Cause Court 
is a tenant of immovable property, anything attached to such property, and 
which he might before the termination of his tenancy lawfully remove 
without the permission of his landlord, shall, for the purpose of the execu- 
tion of such decree and for the purpose of deciding al! questions arising m the 
execution of such decree, be deemed to be movable property. . . s.a.. 

It is not disputed that the superstructure in question is 'a 
superstructure which the tenant, namely, the appellant would be 
entitled before the termination of her. tenancy of the land to 
remove without the permission of the landlord. It is in fact 
only on that ground that the decree-holder in the small cause 
suit was entitled to attach the superstructure as the property of 
‘Venkatachala Naicker. Since the superstructure must be deemed 
to be movable for the purpose of deciding all questions arising 
in the execution of the decree the learned Advocate for the 
appellant is, we think, on good ground when he maintains that 
the suit ought to have been filed:in the Small Cause Court. The 
Full Bench decision in Rajammal v. Narayanasams Naickerl is 


— aerae 





1, (1918) B M.L.J. 600: LER. 39 Mad. 219 (F.B.) 
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clear that a suit by an unsuccessful party in claim proceedings 
to recover movable property attached by the Presidency Small 
Cause Court is not excluded from the jurisdiction of the Presi- 
dency Small Cause Court under S. 19, cL (s) of the Act. The City 
Civil Court can only entertain suits which are not cognisable by 
the Small Cause Court (vide S. 3 of the Madras City Civil 
Courts Act). We think therefore that the learned Advocate for 
the appellant is right when he contends that the City Civil Court 
had no jurisdiction in this case. The learned Advocate for the 
first respondent-plaintiff points out that by S. 5 of the City Civil 
Courts Act every person appointed a Judge of the City Court 
‘shall be, by virtue of his office, aJudge of the Small Cause Court 
with respect to cases cognisable by that Court, and he invites 
us to say that therefore the Additional Judge of the City Civil 
Court had jurisdiction to try the suit. This, however, we think, 
is unsound. S. 5 does not enable the City Civil Court to entertain 
suits which are cognisable by the Small Cause Court. This S. 5 
is only intended to give authority to the Judgesof the City Civil 
Court to try small cause suits when they are transferred, when 
the Chief Justice of this High Court directs the Judge of the 
City Civil Court to try cases of a-small cause nature. As has 
been pointed out by Sir Murray Coutts-Trotter, C. Jy in 
Manicka Chettiar v. Kuppuswami Naicker1: 

“The object of S. Sof the City Civil Courts Act is to enable the Chief 
Justice to prescribe generally the duties to be performed by a Judge of the 
City Civil Court when transferred to the Small Cause Court for any substan- 
tial period and not to enable the Chief Justice to interfere with regard to the 
transfer of particular cases and create a City Civil Court Judge a Small 
Cause Court Judge ad hoc with reference to an individual case.” 

The learned Advocate for the first respondent-plaintiff has 
attempted to distinguish between questions arising ‘in’ the 
execution of a small cause decree and questions arising ‘out 
of the execution of such a decree. He agrees that for the 
decision of any question arising ‘in’ the execution of the 
decree in Small Cause Suit No. 8589 of 1925, the superstructure 
‘would have to be deemed to be movable property by reason of 
S. 28 of the Presidency Small Cause Courts Act, but he 
contends that this suit has really arisen ‘out of’ execution 
proceedings and therefore S. 28 will not be applicable. We do 
not think that this distinction is one of substance. We are 
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unable ourselves to distinguish between questions arising ‘in’ 
‘execution and questions arising ‘out of’ execution. 

The point in dispute between the appellant and the first 
respondent undoubtedly arose in execution of the small cause 
decree. It was because of that question that the claim petition 
was filed and under the rules the order passed on the claim 
petition is conclusive, subject to the result of any suit which 
may be filed by the defeated claimant. 


Agreeing with the learned Advocate for the appellant, we 
hold that the City Civil Court had no jurisdiction to try this 
suit. We therefore set aside the decree of the learned Addi- 
tional Judge and direct him to return the plaint to the plaintiff 
for presentation if so advised to a competent Court. The 
appellant will recover her costs of this appeal from the first 


respondent. We make no order with regard to the costs of the 
trial Court. 


K.-C. —— Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTH. 
The Secretary of State for India 

in Council represented by the : 

Collector of Kistna .. Appellant®* in S. A. No. 161 
of 1935 and Respondent 
in S. A. No. 177 of 
1935 (Defendant) 

v. 
Sri Rajah Venkata Ramayya 

Appa Rao Bahadur Zamindar : 

Garu .. Respondentin S. A. No. 161 
of 1935 and Appellant in 
S. A. No. 177 of 1935 
(Plaintiff). 

Local Boards Act (XIV of 1920, as amended by XI of 1930), Ss. 78 and 
79 (3)—Lond cess levied on landlord for leasing out land for grass cutting—- 


Payment within meaning of ‘rent’—Fishery in South Indian tonk—Levy of 
cess on land under water for occupation—Justifiable. 

Whether land used for quarrying or for grazing or for cutting grass is 
occupied by tenants or not, it is clear that the rental value of such land is 
liable to be taxed under S. 79 of the Madras Local Boards Act (XIV of 1920 


it 


* S, A. Nos, 161 and 177-pf 1935. . 25th January, 1939. 
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as amended by Act XI of 1930). If itis considered as being in the occupation 


of the person who takes a lease with grazing or grass-cutting rights or pays 
royalty for quarrying, all these payments would come within the term ‘rent’ 
and land cess would be payable under the frst part of cl. 3 of S. 79. 


Manindra Chandra Nandi v. Secretary of State for India, (1907) I.L.R. 34 


Cal. 257 at 284 and Woodfall on ‘Landlord and Tenant’ (23rd Edn. page 491), 
relied on. 


Where the plaintiff appealed against the decision of the lower Court 
confirming the cess levy of the Government on the annual rental value of the 
land in his possession under S. 78 of the Local Boards Act, 


Held, the plaintiff should prove positively that the cess which had been 
enforced was unlawful and for that he should place all the facts for any 
inference he would like the Court to draw. 


Tf a landholder leases the right of occupation of a tank in South India to 
a tenant so that the latter may enjoy the land and the water therein by catch- 
ing fish, then the payment made by the tenant is a rent, so that, whether one 
brings this occupation under the firat part or the second part of cl. (3) of 
S. 79, the income derived by the landholder in the first case, or the rental 
value of the tank as celculated in the manner laid down in the second part 
would form the basis of a land cess. 


A. tank as known in South India is essentially land, though to some extent 
-covered with water for a considerable portion of the year. 


Appeals against the decree of the Court of the Subordinate 
Judge of Bezwada in A. S. No. 12 of 1934 preferred against 
the decree of the Court of the District Munsiff of Bezwada in 
O. S. No. 558 of 1932. 

The Government Pleader (B. Sitarama Rao) for Appellant. 

Y. Govindarajulu for Respondent. 

The Court delivered the following 


JupGMENT.—These two appeals arise from the same judg- 
ment in a suit preferred by a zamindar to recover a sum of 
money alleged to have been illegally collected by the Government 
by way of land cess from the plaintiff. S. A. No. 161 is preferred 
by the Government with reference to the decree granted in respect 
of the cess calculated on fishery rentals. S. A. No. 177 is an 
appeal by the plaintiff against the dismissal of his suit so far as 
it relatesto the cess calculated on income from quarries, grazing 
fees and sale of grass. The land cess in question is levied under 
S. 78 of the Madras Local Boards Act (XIV of 1920 as amended 
by Act XI of 1930), being calculated on the annual rental value 
of all occupied lands on whatever tenure held in the manner laid 
down in S. 79. With reference to zamindari lands such as 
those covered by the present suit, sub-S. 3 is applicable and the 
basis of the cess is (1) in case of lands occupied by a tenant, 
the annual rent payable to the landholder together with water 
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rate; (2) in case of lands occupied by the owner himself, the 
rental value calculated according to the rates of rent paid by an 
occupancy ryot for similar land in the neighbourhood. The cess. 
has been levied ‘by the Collector on the footing of the second. 
part of cL 3 of S. 79, namely, on the ground that the lands in ' 
question are in the occupation of the zamindar; and the revenue 
officers have found that if the zamindar had been taxed on the, 
basis of the rental value of similar lands held on ryotwari tenure, 
the amount payable would have been considerably more than 
that which has been actually levied, the levy -having been res- ° 
tricted toa rental value calculated on the basis of income actually 
received from those lands. Now, whether land used for. 
quarrying or for grazing or for cutting grass is occupied by tenants. 
or not, it seems to me fairly clear that the rental value of such 
land is liable to be taxed. If it is considered as being in ‘the. 
occupation of the person who takes a lease with grazing or 
gtass-cutting rights or pays royalty for quarrying, then to my 
mind quite clearly all these payments would come within the’ 
term ‘rent’ and land cess would be payable under the first part 
of subcL 3. It has been argued that a-royalty or seigniorage 
charge for quarrying cannot be rent because it is a payment for 
the removal of a portion of the land and not a contractual 
charge for the use of the land. This argument runs directly 
contrary to a line of English decisions summarised in Wood fall 
on ‘Landlord and Tenant’, 23rd Edn., page 491 and applied by a. 
Bench of the Calcutta High Court in Manindra Chandra Nandi 
v. Secretary of State for Indiai. The true way of regarding 
the matter really is that a royalty for minerals is not really 
the purchase price for the ‘sale of the minerals, but a 
contractual payment for the use of land for a purpose which 
involves the,removal of the minerals and to that extent reduces 
the value of the land, but does not take away the land. If, 
owing tothe unlocalised or unexclusive nature of the user granted. 
in any of these cases, it were to be held there was no occupation 
by the tenant, then there would clearly be occupation by the 
landholder himself and‘the second part of cl. 3 of S. 79 would 
come into play. Whether the user is of such a character as to 
be reasonably ‘described as ‘occupation, must very largely be a 
question of fact. Since the plaintiff has taker upon himsélf 
the task of showing that a tax levied by the Collector, wvhose: 





» 1. , (4907) I.L.R. 34 Cal. 257 at 284. 


IJ THE MADRAS LAW JOURNAL REPORTS. 783. 


decision has been confirmed by the Board of Revenue under 
S. 86 of the Act, is unlawful, he cannot get any relief from the 
Court except by proving positively that the tax which has been 
imposed is’unlawful; and for this purpose it is necessary for 
him to place before the Court facts which would justify the 
necessary inference. I have no hesitation in concluding that the 
lower appellate Court’s decision is correct’in so far as it relates 
to the cess based on grazing, grass cutting and quarrying 
income dealt with in. S.A. No. 177 of 1935 which must be, 
dismissed with costs. 


Turning to the appeal of Government, S.A. No. 161, the’ 


position is not so clear. It has been argued that income derived 
from fisheries is not rent nor is it income derived from land in 
any sense of the word. I have been referred to English cases 
in which the lease of an exclusive right of fishery in a particular 
stretch of water has been held to be an incorporeal hereditament 
and I have been referred to cases under the Income-tax Act in 
India in which rent from fisheries has been held not to be 


agricultural income. It seems to me that neither of these’ 


classes of cases gives very much assistance in deciding the 
question before me. It is not a question whether the leasing of 
a right of fishery is an incorporeal hereditament but a question 
whether the income derived therefrom is rent for the occupation 
of land, which is really quite a different matter: nor is it a 
question whether a fishery rent is income from agriculture; for 
in my opinion the rental value which is the basis of assessment 
under S. 79 of the Local Boards Act is clearly not confined to 


agricultural land, but includes royalties for minerals and in fact 


rent in its widest form. I also doubt the applicability of 
English cases regarding fishery rights to Indian conditions. 
The leasing of a'fishery in England normally implies the grant 


of a right to catch fish with rod and line or with net in a river. 


or a permanent sheet of water. The leasing of a fishery in a 
South Indian tank involves nothing of the kind. In the first 
place the tank, though it is land more or less covered by water 
for a portion of the year, is ordinarily. dry land for another 
portion of the year and the fish though they are denizens of the 
water in the cold weather are denizens of the land and the mud 
in the hot weather, for they go down, into the mud when the 


tank goes dry. The process of catching the fish is also- 


decidedly different for normally it is a procedure whereby, 
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when the water has almost completely gone the fisherman drives 
the fish into a shallow muddy depression and catches them with 
his thands. Looking at the question, therefore, without 
reference to decided cases, I am of opinion that a tarik ás- known 
in South India is essentially land though to some extent covered. 
with water for a considerable portion of the-year. If that land: 
is in the occupation of the zamindar yielding him income in the: 


nature of rent for the use thereof, then to my mind his occupa- 


tion is taxable. If he leases the right of occupation to a tenant, 
so that the latter may enjoy the land and the water thereon by 
catching fish, then the payment made by the tenant is ih’ my, 
opinion a rent; so that, whether one’ brings this occupation 
under the first part or the second part of cL. (3) of S. 79, I am. 
of opinion that the income derived by the landholder in the 


first case, or the rental value of the tank as calculated in the. 


manner laid down in the second part in the latter case, would 
form the basis of a land cess. It has not been shown that the 
calculation based on actual receipts of fishery rent is in excess 
of what the rental value would be when calculated on the basis 
of the rent payable for similar lands in the neighbourhood. In 


fact there is a finding by the revenue authorities that the strict: 
method of calculation would have been disadvantageous to the: 


landholder. In the result I allow S.A. No. 161 with costs and 
dismiss the plaintiff’s suit. 

_ Leave granted in S. A. No. 161. 

ees 





S. A. No. 161 alowed.. 
INT HE HIGH ! COURT. OF JUDICATURE AT MADRAS. 
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SS. A No. 77 dismissed, 


_ PRESENT:—Mnk, JusTIcE BURN AND MR. JusTiczE LAKSH-- 


MANA Rao. 
Etti and another _ «+ Appellants (Plaintiffs) 
v. 
The Secretary of State for India 
in Council .. Respondent (Defendant). 


Tort—Damages—Hospital maintained by Government for public at public 
expense—Tort by a member of the staff of the hospital-—Secretary of State 
for India tn Council if liable therefor in damages. 

Where a person left his infant son ina Government Hospital for treat- 
ment but when he went back to take the child, he found that the child had 
been taken away by somebody else, and it was assumed for the purpose that 


an actionable tort had been committed by some person employed on the’staff* 


of the Hospital, . i 
Eee eae T T a 
- *C.CC Appeal-No. 21 of 1937. 3rd February, 1939. 
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Held, that the Secretary of State for India in Council cannot be sued in ' 


damages for the loss, as in maintaining a hospital as the one in question for 
the benefit of the pubic at the expense of Lhe public revenues, the Government 
is discharging a proper function of Government within the principle enunciat- 
ed inthe Peninsular and Orienial Sieam Navigation Company v. Secre 
tary of State for India in Council, (1868) 5 Bom. H.C.R. App. A. 


Appeal against the decree of the Additional City Civil 
Judge of the Court of the City Civil Judge at Madras in O. S. 
No. 919 of 1935 (Pauper). 


M. Ranganatha Sastri and N. Yegneswara Sasirs for 
Appellants. 
The Government Pleader for Government. _ 


The judgment of the Court was delivered by ' 


Burn, J—This is an appeal from the decision of the 
learned Additional Judge of the City Civil Court in O.S. 
No, 919 of 1935. This suit was filed in forma pauperis by à 
man and his wife living in Madras for Rs. 3,000 as damages 
against the Secretary of State for India in Council The 
plaintiff's case as set out in the plaint was that on 4th December, 
1933, the first plaintiff and his brother took the infant’ son of 
the plaintiffs to the Government Hospital for Women and 
Children, Egmore, Madras, for treatment. The child was two 
or three days old. About the 11th December; the nurse in 
charge of the Children’s'ward at the Hospital is’ said to have 
told the first plaintiff and his brother that the child was cured 
and might be taken away, but before taking the child away, the 
first plaintiff was advised to buy a piece of rubber apparatus. 
The first plaintiff and his brother went away and bought this 
appliance, went back to the hospital the same day to fetch the 
child away, and were then informed by the nurse that the child 
had been taken away by some one else. The plaintiffs sought 
for the child in every possible place. The first plaintiff reported 
the matter to the police, but the police were unable to find the 
child. On those facts, it was alleged that the loss of the child 
was due to the negligence of the “hospital authorities”. It 
was also alleged that “the hospital authoriti¢s” had committed a 
breach of contract in failing to return the child to its parents or 
their nominees, and that they were also guilty of misfeasance, 
non-feasance and malfeasance in handing over the child to some 
unknown person. The plaintiffs estimated the damages sustained 
at Rs. 3,000 and filed the suit, as already stated, against the 
Secretary of State for India in Council. 
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The learned Additional Judge of the City Civil Court 
discussed the following issues as preliminary matters with the 
consent of both parties :— 


1. Isthere any valid and binding contract between the plaintiffs and the 
Secretary of State for India in Council? 
_ 2 If there is no such contract, is the defendant liable in damages under 
S. 65 or under S, 70 of the Indian Contract Act? 
. 3. Is not the tort, if any, founded on contract: and if there is no contract 
between the plaintiffs and the defendant, is the defendant liable in tort? . 

4. Is the defendant liable in tort? 


The learned Judge held that there was no valid and binding 
contract and that the defendant could not be said to be liable in 
damages under S. 65 or S. 70-of the Indian Contract Act. The 
third issue was not pressed before ‘him on behalf of the defen- 
dant. On -the -fourth issue, -the learned -Judge held that the 
defendant was not liable in tort. The plaintiffs have filed this 
appeal. - 
` The suit was “filed against the Secretary of State for India 
in Council under S. 32 of the Government of India Act, 1915; 
The material portions of that section are as follows :— 


1. The Secretary of State in Council may sue and be sued by the name 
of the Secretary of Stafe in Council as a body corporate. ` 


‘2, Every person shall have the same remedies againat the eee ‘of 
State in Cotncil as he might have had against the East India Company if oe 
Government of India Act, 1858, and this Act had not been passed. .- .» 


Put ‘briefly, the case for the plaintiffs is that in such a case 
as this, the East- India Company-woitld have been liable for the 
torts of its servants, and therefore the Secretary of State’ for 
India in Council is liable for the torts of the staff of the 
Government Hospital for Women and Children. Learned Counsel 
for the appellants has relied in this Court, as he did in’ the 
lower Court, on the leading case of the Peninsular and Oriental 
Steam Navigation. Company v. Secretary of State for India 
in Councill, That is, of course, a very well-known case. The 
substance ofthe ruling is given in the headnote as follows:—~ ` 


- “The Secretary of State in Council for India is liable for the damages 
occasioned. by the negligence of servants in the service of Government if the 
negligence is such as would render an ‘ordinary employer liable.” 


The P.& ©. Company sued the Government for damages 
‘éccasioned by i injuries caused to a horse belonging to them. 
‘Their carriage was being driven along a publié road passing 
‘between two portions of the Government. dockyard at Kidderpore. 
Some coolies in the service of the Government were carrying a 
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piece of funnel casing from the works on one side of the road 
to the works on the other side of the road, and owing to their 
negligence, a horse drawing the plaintiff’s carriage was seriously 
injured. The learned First Judge of the Calcutta Court of 
Small Causes stated a case for the opinion of the Supreme 
Court on the question of the liability of the Secretary of State 
for India for the damages occasioned to the plaintiffs. “The 
learned Judges, Sir Barnes Peacock, C. J. and Jackson and 
Wells, JJ., held that the Secretary of State for India in Council 
was liable to the plaintiffs-on the facts found by the learned 
Judge of the Court of Small Causes. The provision of law 
under which the Secretary of State for India in Council was 
held responsible was S. 65 of the Act for the better Government 
of India, 21 & 22 Vict., Ch. 106. That was in the same terms 
as $, 32 of the Government of India Act, 1915, already quoted. 
The learned Judges drew a distinction between acts done by the 
Government in the exercise of sovereign powers and acts done 
by Government in the conduct of undertakings which might be 
carried on by private individuals to whom sovereign powers had 
not been delegated. Sir Barnes Peacock said: 

“There isa great and clear distinction between acts done i in the exercise 
of what are usually termed sovereign powers, and acts done in the conduct of 


undertakings which might be carried on by private individuals without having 
such powers delegated to them.” 


In the former case, the learned Chief Justice and the other 
Judges held that the Secretary. of State for India in Council 
would not be liable for the torts of its servants, but in the latter 
case he would. Learned Counsel for the appellants relies 
entirely upon the words quoted above from the judgment of Sir 
Barnes Peacock. He points out that any priyate individual may 
carry on a hospital for women and children’ in precisely the same 
way that the Government Hospital for Women and Children, 
Egmore, is carried on by the Gévernment. He goes further than 
that. He points out that the history of the institution is that 
it ‘actually began as a private hospital. It was started by.a 
number of private individuals acting jointly and was later taken 
over by the Government. Learned Counsel argues that the case 
therefore falls within the dictum of Sir Barnes Peacock. This 
contention however entirely fails to take into consideration the 
facts of the P. & O. case. The Kidderpore dockyard, as appears 
from the judgment in the case, was being maintained by the 
East India Company, for the .repair of, their river steamers, 
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which carried both passengers and goods forhire. This dockyard 
was taken over by the Government from the East India Company. 
This is the principal fact in the case which must not be lost 
sight of when considering the distinction drawn by Sir Barnes 
Peacock between acts done in the exercise of sovereign powers 
and acts done in the conduct of undertakings which might be 
carried on by the private individuals. It is quite clear that Sir 
Barnes Peacock was considering undertakings of a business or, 
commercial nature. There is no analogy whatever between 
the carrying on of a dockyard for the purpose of repairing 
steamers engaged in commercial traffic, and the carrying on of 
a hospital for the purpose of curing the diseases of women and 
children. Learned Counsel for the appellants objects to the 
proposition that the Secretary of State’s immunity is taken away 
only in cases where the Government is engaged in undertakings 
of a commercial or a business character. He wishes to rely on 
the letter of the dictum of Sir Barnes Peacock. This is, in our 
opinion, clearly unsound. The judgment of Sir Barnes Peacock 
has been referred to in many cases subsequently, and it has, we 
think, always been recognised that the learned Chief Justice, 
was there dealing with undertakings of a business or commercial 
character; vide McInerny v. Secretary of State for Indial, 
where Mr. Justice Fletcher held that the Government were not 
liable for damages sustained by the plaintiff through coming in 
contact with a post set up by the Government on a public road 
on the Calcutta maidan. After referring to the P. & O. case, 


the learned Judge enquires: 

“This case is a case to make the Government liable to pay compensation 
out of Government revenues. What for? For an act which happened to the 
plaintiff on the public highway. Wheat commercial undertaking or other 
trading operation were the Government of India carrying on in maintaining 
the public path on the public highway?” 

Sir George Rankin, C. J., explains the P. & O. ‘case in 
similar language in Secretary of State for India in Council v. 
Shreegobinda Chaudhuri8; the learned Chief Justice observes 
with regard to the P. & O.-case: 


“It was an action in tort and the matter, having come before this Court, 
on a reference from the Small Cause Court, and it being contended that the 
Secretary of State for India in Council was not liable, this Court decided 
that there was a distinction between a husines or merchantile concern carried 
on by the East India Company, whether for its own private or for public 
benefit, and acts done in connection with Governmental power or powers 
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l] THE MADRAS LAW JOURNAL REPORTS. 789 


which could not be lawfully exercised save by the sovereign or an individual 
delegated by the sovereign to exercise such powers ” 

It is impossible in our opinion to treat the dictum of Sir 
Barnes Peacock as though it had been intended to cover cases 
of an institution such as a hospital, which may be maintained 
by private persons as well as by Government. The real question 
is, as the learned Judge of the Court below has found, whether 
the Government in maintaining the Hospital for Women and 
Children, Egmore, is discharging a function of Government. 
There is no allegation that that Hospital is maintained by the 
Government asa commercial or business undertaking. It is 
admittedly maintained out of public revenues. Now, by S. 20 
(1) of the Government of India Act, the Revenues of India can 
only be applied for the purposes of the Government of India. 
The maintenance of hospital is a proper object for the expendi- 
ture of the public revenues, vide item (2) in Part II of Sch. I 
appended to the Devolution Rules framed under S. 45-A of the 
Government of India Act. That section authorises the framing 
of rules: 


“ For the classification of subjects, in relation to the functions of Govern- 
ment as ceatral and provincial subjects, for the purpose of distinguishing the 
functions of Local, vernments and Local Legislatures from the functions 
of the Governor-General in Council and the Indian Legislature.” 


ln maintaining a hospital such as this forthe benefit of the 
public at the expense of the public revenues, we are quite clear 
that the Government is discharging a proper function: of 
Government, and that under the principle enunciated in the P. 
& O. case and in many subsequent cases, the Secretary of State 
is not liable for the torts of his servants employed in the 
hospital. 

We have been referred to a large number of cases by 
learned counsel for the appellants, but there is nothing in them 
which supports his contention, unless the dictum of Sir Barnes 
Peacock is taken literally, without any reference to the facts of 
the P. & O. case. The case which is most nearly parallel to this 
is, we think, The Secretary of State v. Cockcrafti. In that 
case, Sir John Wallis expresses the view that in maintaining a 
road, and more particularly in maintaining a military road, the 
Government were exercising a function of Government and that 
consequently the Secretary of State for India in Council was 
not. liable for damages occasioned to the plaintiff by the 





1, (1914) LL.R, 39 Mad. 351. 


Etti 
v. 
Secre of 
State. for 
India, 


Burn, J. 


Etti 
: ù 
Secretary of 
State- tor 
India. 


ea 


790 THE MADRAS LAW JOURNAL REPORTS. [1939 


careless stacking of gravel on road by the persons engaged to 
carry out the work of repairs. It is not necessary, in our 
opinion, to refer to the other cases which have been cited. The 
learned Additional Judge of the City Civil Court has dealt with 
all the important cases, and we have scarcely anything to add 
to his able and accurate exposition of the law on this point. 

Learned Counsel did not seriously press before us the 
claim of the plaintiffs based upon contract, and quite rightly, as 
it is’ clear that none of the proper formalities necessary to bind 
the Secretary of State in a case of contract was observed in 
this case. This appeal must therefore be dismissed. 

' The ‘learned Judge of the Court below did not direct the 
plaintiffs to pay the Government’s costs, and the learned 
Government Pleader has not pressed before us the question of 
the costs in the lower Court. Ifhe had, we should have been 
disposed to say, as Sir George Rankin, C.J., said in Secretary 
of State for India v. Shreegobinda Chaudhwuril, that there is no 
justification for making the tax-payer’contribute a single penny 
towards the costs of the suit. The plaintiffs were very ill-advised 
in filing this suit against the Secretary of State for India in 
Council, but since the learned Judge of the Coyrt below did not 
award costs against them, we shall not interfere with his decree 
in’ that respect. We shall however direct that the appellants 
must pay the costs of the respondent in this appeal, since 
whatever grounds there might have been for filing a suit, there 
were certainly none for preferring this appeal. 

It is necessary to note that the learned Judge of the Court 
below proceeded on the assumption that an actionable tort had 
been committed by some person employed on the staff of the 
Hospital for Women and Children. The learned Government 
Pleader'does not admit ihe soundness of that assumption; he-is’ 
prepared to contend that the plaintiffs, on the facts .of this case, 
had no cause of action in tort against anybody. We express no 
opinion ‘on that question, as it was not discussed in the lower 
Court, and a decision of it is not necessary for the purposes of 
this appeal: The plaintiffs must pay the court-fees. 

- R. Sundaralingam for N. Yegneswara Sastri, Advocate, 
for the appellants asks’ for a certificate under S. 205 
of thé Government of India Act, 1935. .This case does not 
involve a substantial question of law as to the interpretation 


1, (1932) LL.R. 59 Cal. 1289. 
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of the Government of India Act, 1935, or any order in Council 
made thereunder. We must therefore decline to give a 
certificate. ; 
Savi V Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcE Burn. 





Noone Varadarajan Chetty .... Petitioner* (Petitioner) 
v. sE 
Vutukuri Kanakiah .. Respondent (Respondent). 


_ Income-tax Act (XI of 1922),, S. 54—Secondary evideuce, whether 
admissible — Income-taz Officer whether could be asked to produce documenis 
mentioned, 


S. 540f the Income-tax Act laysa prohibition on the Court. It does 
not confer any exemption on the Income-tax officer; on the contrary he is 
subject to every process of the Court, though under S. 54 the Court cannot 
require him to produce before it any of the documents mentioned in-that 
section. . 


-Petition under S. 115 of Act V of 1908 and S. 224 of 
Government of India Act, praying the High Court to revise the 
order of the District Court of Nellore dated 21st January, 
1938, in I.A. No. 175 of 1937:in O.S, No. 0'of 1937, 

K. Bashyam and T. R. Srinivasan for Petitioner. 

R. Tirumalatatachariar for Respondent. 

The Court delivered the following 

Jupcment.—In my opinion the decision of the learned 
District Judge is correct. 

Secondary evidence of the contents of the Income-tax 
return is admissible, according to the contention of, learned 
counsel for the petitioner, under S. 65 (a) of the Evidence Act. 
I am. however unable to agree that the Income-tax Officer is 
“not subject to the process of the Court”. On the contrary he 
is subject to.every process of the Court, but under S. 54 of the 
Income-tax Act, the Court cannot require him toproduce before 
it any: of.the documents. mentioned in that section.. S. 54 of 


the Income- tax Act lays a prohibition on the Court; it does. not 


confer any exemption on the Income-tax Officer. 


There is no other provision of law under which secondary 
evidence would be admissible. 


This petition is accordingly dismissed with costs. 
K.T. _ Petition dismissed. 


” C.R.P. No. 134 of 1938. : 16th February, 1939. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SmR ALFRED Henry LioneL Leaca, Chief 
Justice AND MR. Justice KRISHNASWAMI AIYANGAR, 


P. E. R. M. Annamalai Chetty, 
Joint Firm, Palni, through its 
partoer P. E. Rama Periya 


Karuppan Chettiar .. Appellani* (Plaintif ) 
v. 
Satyavadivel Muthuswami Mania- 
garan and others .. Respondents (Defendants 3, 


1 and 2). 


Hindu law—Natural guardian of minor—Covenant io contract a simple 
loam—Whether binding om minors estate—Limits of natural guardian’s 
bowers—No distinction between simple loans and secured debis. 


On the questions as to the limits within which a natural guardian under 
Hindu law can incur a simple contract debt so as to bind the minor’s estate, 
and whether there exists any distinction between simple loans and loans 
borrowed on the security of property, 


_ Held, that no such distinction exists. In the face of overwhelming 
authority which clearly binds this Court, only one conclusion is possible that 
Hunoomanpersaud’s case, (1856) 6 M.I.A. 393, contains the true test for 
deciding the binding character of even asimpleloan. Justice and equity, 
regarded both from the point of view of the minor and the lender, are in 
consonance with the view which has been all along accepted in this Court, 
vide Ramajogayya v. Jagannadham, (1918) 36 M.L.J. 29: I.L.R. 42 Mad. 185 
(F. B.) and Satyanarayana v. Mallayya, (1934) 68 M.L.J. 540: I.L.R. 58 Mad. 
735 (F.B.). The statement of the lawin Trevelyan on ‘Minors’ at page 169 
merely purports to state the effect of the cases mentioned in the footnote, 
without noticing the course of decisions in this Presidency interpreting the 
Privy. Council decisions. This is a serious omission which is sufficient in 
itself to deprive the statement of real value, so far at any rate as this Court 
i3 concerned, 


Appeal undercl. 15 of the Letters Patent against the decree 
of the Hon’ble Mr. Justice Venkataramana Rao dated 2nd 
March, 1936, in S. A. No. 492 of 1934, preferred to the High 
Court against the decree of the Court of the Subordinate Judge 
of Dindigul in A. S. No. 96 of 1932 preferred against the decree 
of the Court of the District Munsiff of Palni in O. S. No. 352 
of 1931, etc. : 

A. C. Sampath Aiyangar for Appellant. 


B. Sitarama Rao for Respondents. 





*L. P. A. No. 39 of 1936 and - 24th February, 1939. 
CcC M. P. No. 943 of 1939. À 
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The judgment of the Court was delivered by 
Krishnaswami Aiyangar, J.—This is an appeal uuder the 
Letters Patent against the judgment of Venkataramana Rao, J., 


in S. A. No. 492 of 1934. By that judgment He has reversed © 


the decree of both the lower Courts and dismissed the suit with 
costs throughout. 

The appeal raises a question of importance involving a 
decision as to the limits within which a natural guardian under 
Hindu law can incur a simple contract debt so as to bind the 
minor’s estate. That such a guardian has the power to borrow 
by charging, mortgaging or even by selling the estate or a suffi- 
cient portion of it, for purposes termed necessary or beneficial 
according to that law, cannot at this time of the day be questioned. 
It is also settled that even in the absence of a proved necessity 
or benefit, an honest creditor can still recover the debt from the 
estate if he can show that in advancing the money he acted in 
the bona fide belief after due enquiry, that the guardian was 
acting for such a purpose in incurring the debt. These principles 
which are basedas much on Hindu law as on general considera- 
tions of equity, have been held to afford a test of the validity of 
similar transactions by other persons also who occupy an 
analogous position. The manager of a joint family governed 
by the Mitakshara, female owners in possession of inherited 
property, the head of a Mutt, and the Dharmakartha of a temple 
are among the class of persons whose powers are so limited. 
Indeed it can be truly said that what the Judicial Committee 
said with regard to a guardian in Hunoomanpersaud’s casei, has 
become an integral part of the branch of the law relating to the 
borrowing powers of all qualified owners. In the case of all 
such persons there exists in fact, no difference in the test to be 
applied whether the money is obtained hy pledge or sale of the 
property, or by way of a simple loan. 


The decision of Venkataramana Rao, J.,if we understand it 
aright, appears to introduce into this branch of the lawa 
distinction between simple loans and loans borrowed on the 
security of property and to lay down with respect to the former 
a stricter rule than that which obtains in the latter. We are no 
doubt in this case concerned with the powers of a mother and 
natural guardian but it is none the lesss necessary to bear in mind 





1. (1856) 6 M.I.A. 393. 
100 
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that any interference with a rule so general in its application as 
that laid down in Hunoomanpersaud’s casei may tend to create 
uncertainty in the administration of the law as regards also the 
other persons, who belong to the same group and are governed 
bythe same principles. We should therefore hesitate to sanction 
a departure from what appears to be a well-established principle 
unless we are satisfied that there is clear authority to the 
contrary. 


The learned Judge has ere the opinion that- the law 
is correctly summed up in the following statement in Trevelyan 
on ‘Minors’ at page 169 :— f a 

“ Although a guardian may under certain circumstances sell or charge 
the ward’s property he cannot, bind the ward personally by a simple contract 
debt, by a covenant, or by any promise to pay money or damages unless such 
promise ıs made merely to pay or to keep alive the debt for which the 
ward’s property was liable” 


This passage means according to Venkataramana Rao, J., as 
indeed it does seem to mean, that a guardian cannot, without 
charging the estate, contract so as to bind the minor,.except it 
be to pay or keep alive a debt already in existence, and binding 
on the estate. On this view a pre-existing debt or liability could 
alone support a simple contract debt and not necessity, nor 
benefit. In‘faci he says that: 


“The test isnota mere questionof benefit nor the mere fact that the 
debt was incurred for necessary purposes; the observations made in some of 
the cases that where the debt is incurred by the guardian for necessary 
purposes, his estate can be rendered liable are too broadly made.” 


* The learned advocate for the respondent has been unable to 
cite any authoritative precedent which recognises such a distinc- 
tion between the-one class of debts and the other. In support 
of his view V enkataramana Rao, J., has referred to the decision 
of ‘the Privy Council in’ Indur Chunder Singh v. Radha-' 
kishore Ghose? -as authority for the proposition : 


“That the considerations by which the validity of a charge is judged are 
not the same in adjudging the binding nature of a contractor a covenant 
entered into by the guardian.” 
`  We'can find no such proposition laid down in this decision 
or indeed i in any other decision to which our attention was 
drawn’ except the. one in Maharana Shri Ranmalsingyi v. 


Vadilal _Vakhatchands, This case however cannot, after -the 





te UTS a (1856) 6 MLA. 393. : 
~ -- 2: (1892) L.R. 19 LA: 90: LL R. 19 Cal.-507 (P.C.). ~ =- -- 
3. (1894) LIL .R. 20 Bom. 61. 
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Full Bench ruling in Ramajoyayya v-Jagannadham}, be regarded 
as stating the law correctly on the point. That ruling as we 
understand it lays down the proposition that the same test is 
applicable to both classes of borrowings. The majority view 
was that 

“No decree should be passed against the minor or his estate on a contract 
entered into on his behalf by a guardian under which covenant no charge is 
created on the estate except in cases in which the minor’s estate would haye 
been liable for the obligations incurred by the guardian under the personal 
law to which he is subject.” 

A reading of the judgment makes it plain that the obser- 
vations of the Privy Council in Waghela Rajsanji v. Shekh 
Masludin? are not to be understood literally so as to preclude 
the recognition of a larger power in the guardian where the 
personal Jaw of the minor confers it. Wallis, C. J., who 
delivered the dissenting judgment was inclined to accept the 
more limited construction of the guardian’s power taken in 
Maharana Shri Ranmalsingji v. Vadilal Vakhatchand’, He 
would limit it to necessaries supplied to the minor within S. 68 
of the Contract Act though in deciding what should be regarded 
ás necessaries, the position of the minor and the expenses 
which are properly chargeable to his estate under the personal 
law by which he is governed may have to be taken into account. 
That this is his view appears from the observation that ` 
“What are necessaries must depend upon the facts ofeach case, and in 
the case of a Hindu, money advanced for the expenses of a marriage which 


the minor has to perform or to pay off a debt binding on him may be recover- 
able under this head from his estate.” 


Apart from necessaries, there is also the power to acknow- 
ledge an already existing valid debt or a promise to pay it, 
which though denied in Maharana Shri Ranmalsingji v. Vadi- 
lal Vakhatchands has been since recognised in Annapagauda v. 
Sangadigyapa4 ` which on this point overruled the earlier 
decision. According to the learned Chief Justice, all the deci- 
sions are capable of being brought under one or other of these 
two heads of liability, which are both independent of contract. 
A direct contractual liability enforceable against the estate, had 


been, according to him, definitely negatived by the Privy Council. 





1. (1918) 36 M.L.J, 29: LL.R. 42 Mad. 185 (F.B.). 
-- 2- (1887) L.R. 14 I.A. 89: LL.R. 11 Bom. 551 PC 
‘ 3, (1894) I L.R. 20 Bom. 61. 
4, (1901) LL R. 26 Bom. 221 (F.B.). 


_ swan 
Aiyangar, J. 
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If, as the Chief Justice was inclined to hold, the term 
‘necessaries’ is understood in an expanded sense so as to cover 
all those purposes which are sufficient according to Hindu law 
to support an alienation the difference virtually disappears, 
leaving only the head of benefit about which as an independent 
source of authority there has been a conflict of opinion. 
Seshagiri Aiyar, J., with whom Ayling, J., concurred, took a 
more liberal view, and rested the decision on what he described 
as the broader ground, disclosed by the decisions of the Courts 
in the Madras and the other Presidencie:. Differing from the 
Chief Justice he held that there was a power in the guardian by 
contract to bind the minor’s estate according to Hindu law, if 
the circumstances indicated a case of necessity or benefit. On 
an examination of the cases both before and after the Privy 
Council decision in Waghela Rajsanjis case!, he reached the 
conclusion that according to all the High Courts the liability of 
the minor under the Hindu law is not affected by the circum- 
stance that it was the guardian who had incurred the obligation. 
That result was in his opinion not opposed to the decisions of 
the Privy Council, as their Lordships should not be held to have 
intended ‘to lay down that under no circumstances can the 
guardian bind the estate of the ward, except it be by creating a 
charge”. As we understand it, the difference in Ramajogayya 
v. Jagannadham3, between the Chief Justice on theone hand and 
the other two learned Judges on the other, consisted in the 
former denying a power in the guardian to bind the minor by 
contract apart from necessaries, while the latter admitted such 
a power to reside in him subject however to the conditions 
imposed by the personal law of the minor. The passages 
occurring at page 195 make it sufficiently clear that no distinc- 
tion is to be made between a charge, and a simple loan 
according to this decision, and none seems to exist on principle, 
so far as we could see. 


It is perhaps unnecessary to undertake a re-investigation of 
the earlier case-law which appears to have been amply considered 
in the Full Bench decision which we regard as furnishing a 
binding precedent for the decision of this appeal. In that case 
the money had been borrowed on a mortgage which was however 





1. (1887) L.R 14 I.A. 89: LL.R. 11 Bom. 551 (P.C.). 
2. (1918) 36 M.L.J. 29: LL.R. 42 Mad. 185 (F.B.). 


i] THE MADRAS LAW JOURNAL REPORTS. 797 


ineffectual as the property was inalienable; yet the debt was 
declared enforceable against the estate on the ground that it had 
been incurred for a necessary purpose. In Subramania Atyar 
v. Arumugha Chetty!, the minor’s estate was held liable on a 
promissory note executed by the mother to raise money for 
discharging the minor’s share of a prior family debt contracted 
by the uncle and manager. Two Privy Council decisions 
Waghela Rajsanji v. Shekh Masludins and Indur Chunder Singh 
v. Radhakishore Ghose3 were referred to, and distinguished 
on the ground that in them there was no ‘pre-existing liability’ 
such as there was in the case before the Court. But it is to be 
observed that there is really nothing in this judgment to support 
the theory, that necessity by itself could not justify the incurr- 
ing of the debt. We feel no doubt that the reference to a ‘pre- 
existing liability’ was only illustrative of the general doctrine 
of necessity on which the decision in fact proceeded. This case 
was followed in Duraisami Reddi v. Muthial Reddia and 
Venkitaswams Naicker v. Muthuswami Pillats, in both of which a 
guardian had executed simple bonds, as also in Krishna Chettiar 
v. Nagamani Ammal8, in which the liability was sought.to be 
charged on a promissory note. In all these cases it will be seen 
that it was the test laid down in Hunoomanpersaud’s case? that 
formed the basis of the decision. The criticism that these 
decisions did not give full effect to the opinion of the Privy 
Council expressed in Waghela Rajsanji v. Shekh Masludin’ and 
Indur Chunder Singh v. Radhakishore Ghose3, led to the 
reference in Ramajogayya v. Jagannadhams with the result 
already mentioned. The case of Ramakrishna Reddiar v. 
Chidambara Swamigal®, though not acase of debt is noteworthy 
for the way in which the learned Judges understood the effect 
ofthe Full Bench decision. Wallace, J., considered that Krishna 
Chettiar v. Nagamani Ammal8, which had held that a promissory 
note executed by a guardian of a Hindu minor for purposes 
binding on him is enforceable against his estate, fell difectly 





1. (1902) ILL.R. 26 Mad. 330. 
2. (1887) L.R. 14 LA. 89: LL.R. 11 Bom. 551 (P.C.). 
3. (1892) L.R. 19 I.A. 90: ILL.R. 19 Cal. 507 (P.C). 
4, (1908) LL.R. 31 Mad. 458. 5. (1917) 34 ML.J. 177. 
6. (1915) LL.R. 39 Mad. 915. 7. (1856) 6 M.I.A. 393, 
8. (1918) 36 M.L.J. 29: I.L.R. 42 Mad. 185 (F.B.). 
9. (1927) 54 M.L.J. 412, 
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within the principle of the Full Bench decision. Thiruvenkata- 
chariar, J., was more explicit and recognised the power of the 
guardian to contract loans without charging the estate, for 
necessary purposes the term to be understood as comprising ‘alt 
that is necessary to meet the wants of the minor and of other 
members of his family who have claims either against him 
personally or against his estate’.. In Meenakshisundaram v. 
Ranga Aiyangarı, the Full Bench decision was again followed 
without question and a decree against the estate was rendered 
ona promissory note. The learned Judges referred with 
approval to the rule in the form stated by Tirivenkatachariar, J., 
in the case last cited, observing that that learned Judge had 
correctly understood the effect of the Full Bench decision. 
More’ recently there has been another Full Bench decision 
reported in Satyanarayana v. Mallayyas, in which the liability 
of ‘a minor’s estate on a promissory note executed by the 
guardian came up once again for consideration. Ramesam, J.; 
reviewed the relevant decisions bearing upon the point; and 
referring in particular to the earlier ruling in Ramajogayya v.» 
Jagannadham’, he said that that decision had always been 
followed in this Court as settling the law and that nothing had 
happened since to justify a departure from it. He accepted. 
the statement of law by Curgenveu, J., in Zamindar of Polavaram 
v. Maharaja of Pittapuram4, to the effect that any liability to 
which the minor would be subject under the Hindu law is not 
the less a liability because it was incurred by a guardian on his 
behalf. That he understood the earlier Full Bench decisions in 
the’ sense in which Tiruvenkatachariar, J., understood them-is 
clear from his observation : 
_ “Thatin no transaction entered into by a guardian on behalf of a minor 
can the opposite party succeed, if challenged, without establishing some fact 
such as that the transaction was for the benefit of the minor or some such 
other fact.” 


The learned Judge had obviously in mind the rule in 
Hunoomanpersauad’s cased as governing the question. This Full 
Bench decision has very recently been followed in Seetharamayya 





1. (1931) 35 L.W. 397. 
2. (1934) 68 M.L.J. 540: I.L.R. 58 Mad. 735 (F.B.). 
3. (1918) 36 M.L.J. 29: LL.R. 42 Mad. 185 (F.B.). pe 
4, (1930) 60 M.L.J. 56: LL.R. 54 Mad. 163. 
5. (1856) 6 M.I.A. 393, 
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Garu y. Sathiahi, tô which one of us was a party. In the face 
of such overwhelming authority which clearly binds us, only one 
conclusion is possible, namely, that Hunoomanpersaua’s case? 
contains the true test for deciding the binding character evéri of 
a simple loan. We may also perhaps add that justice and 
equity regarded both fron: the point of view of the minor, and 
the lender, are in consonance with the view which has been all 
along accepted in this Court. The statement of the law in 
Trevelyan’s book-on which Venkataramana Rao, J., has relied, 
merely purports to state’ the effect of the cases mentioned i in 
the footnote, without noticing the course of decisions in this 
Presidency interpreting the Privy Council decisions. This is a 
serious omission which is sufficient in itself, to deprive the 
statement of real value, so far at any rate as this Court is 
concerned. The Patna High Court also seems to take the same 
view of the powers of a guardian, see Suchit Chaudhuri v. 


Harnandaw Singh3.. As I have said in Ramanathan Chettiar v. 
Palaniappa Chettiar: f i 


“It is dificult to appreciate an argument which denies to a mariai a 
power to contract a “simple debt while conceding tó him in idéntical'cireum- 
stances a power to charge or even sell thé estate in spite of the greater 
strictness-with which the Hindu law regards transactions affecting immovable 
properties.” 

"In this proposition an answer was attempted. A Bic ora 
mortgage it was said affects that portion only of the minor’s 
estate which is involved in the particular transaction whereas a 
simple loan might endanger the entire -estate- by. reason of the 
possibility of a limitless expansion by way of aceumulating 
interest. Even if this is a sound proposition, which we doubt, 
there is’ nò reason why it should not equally apply to other 
limited owners whose position is analogous to that of the 
guardian. Such is not however the case. The evil if any is 
due not to the honest creditor who lends the money, but to the 
irresponsible guardian who negligently omits to take prompt 
steps to repay it. In this connection it is not to be forgotten 
that the creditor has to make out a necessity not merely for, the 
loan advanced but also for the rate of interest charged.” 

A trustee or an. executor stands in a- different osition and 
to him the principle of the English law which prohibits, him; 
from binding the minor’ by a personal covenant are rightly 


1. (1938) M.W.N. 677. 2 (1856) 6 M.I.A. 393. 
3. (1932) LL.R. 12 Pat. 112. 4. (1938) 49 L.W. 132, 


‘Ann lai 
Chetty 


Matha 
swami ,- 
Maniagaran: 

Krislina- 
_swami - 
Aiyangar; J: 
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applied, see Srishchandra Nandi v. Sudhirkrishna Banerji. To 
them however no less to the guardian the doctrine of subroga- 
tion is applicable. This doctrine is to be invoked in cases where 
there is no, direct contractual liability enforceable against the 
estate. Where the trustee or the executor does not sell or charge 
but merely contracts or covenants, the effect of the transaction 
is that it binds him personally and not the estate and conse- 
quently there is no direct recourse against the estate available 
to the creditor. But the law goes to this extent to help him, 
that if the money is utilised for the benefit of the estate, he 
will be entitled to such rights of reimbursement, as the borrower 
himself may have out of it. 

It is necessary to sound a note of caution against the error 
of thinking that the promissory note evidences a contract bind- 
ing on the minor by force of the instrument itself. The liability 
does not arise on the instrument, but on the debt evidenced by 
it, and is enforced against the estate, not on account of the fic- 
tion that the contract of the guardian is the contract of the 
minor, but on account of the substantive principle of the perso- 
nal law of the minor which creates the liability. It is scarcely 
necessary to add that the liability of the estate though personal 
in the English Law sense of the word, is not personal in the 
sense that the person of the minor even after majority can be 
arrested in execution. A personal liability arising out of the 
contract of the guardian is a liability of the minor’s estate only. 

Coming to the facts of the present case the lower appellate 
Court has definitely found that out of the three promissory 
notes which formed the consideration for the note sued on, one 
only, namely, Ex. A-1 which was for a sum of Rs. 1,000 had 
been executed by the mother of the minor first respondent for 
purposes binding on the latter. That is a finding of fact 
which cannot be, and has not been challenged before us, and is 
enough in our view’ of the law to sustain the decree passed by 
the District Munsif. It is true that that promissory note was 
executed by the mother and by her agent signing their names 
without purporting to do so on behalf of the minor. But 
that is not a material defect. For the circumstances proved 
in the case, taken along with the recital that the money was 
borrowed for family and pannai, etc., expenses are sufficient to 





1, (1931) LL.R. 59 Cal. 216, 
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support the finding af the learned Subordinate Judge that the 
promissory note was executed by the mother not in her personal 
capacity but in her capacity as a guardian acting for the minor. 
The intention of the makers must have been to ‘exclude the 
personal liability of the guardian and her agent, and leave the 
minor’s estate alone liable. This intention can be properly in- 
ferred, according to Satyanarayana v. Mallayyai, ona considera- 
tion of all the surrounding circumstances which is precisely what 
the Subordinate Judge has done, and we can find no error of 
law in it. Nor is there anything in the pleadings which pre- 
vents the appellant who is the payee under the note, from rely- 
ing on the Hindu law liability of the minor. The plaint has 
been framed in such a way as to raise the liability of the minor 
on the consideration, that is, the debt, which is an obligation 
different from, and external to the note, though arising out of 
it under the personal law. There is therefore no valid objection 
to the appellant’s claim. 


There is one more argument of the respondents’ aial 
which may be briefly noticed.: He contended that there was no 
proof that the money advanced under Ex. A-1 had beeh utilized 
for the benefit of the estate: Assuming’ that there is no such 
proof, still it is difficult to appreciate the argument. It is settled 
that a bona fide lender is under no obligation to see” to the 
application of the money. As observed by the Judicial Committee 
in Hunoomanpersaud’s cases: 

“The purposes for which a toan i is wanted ': are edites future, as sergeant 
the actual application, and a lender can rarely have, unless he enters on the 
management, the means of controlling and directing the actual applicatioa. 
Their Lordships do not think thata bona fide creditor should suffer when 
he has acted honestly and with due caution, but is himself deceived.” ` 

Proof of actual application willbe necessary only ifthe 
transaction is to be tested from the point of view of necessaries 
under the Contract Act and not if it is to be decided on the rule 
of Hindu law. If a ‘different rule has been enunciated in Maha- 
rana Shri Ranmalsingji v. Vadilal Vakhatchands, or in any, 
other case, we must express our inability to accept it as correct. 

On the law tobe applied to the facts found in this case, the 


appellant is entitled to succeed. The appeal is accordingly, 
allowed, the judgment of Venkataramana Rao, J., is set aside and 





-l (1934) 68 M.L.J. 540: I.L.R. 58 Mad. 735 (F.B.). 
2 (1856) 6 M,I.A. 393. 3, (1894) 1,L.R. 20 Bom, 61, 
101 
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the decree ofthe District Munsif restored with costs throughont- 
The first respondent has filed an application claiming to be an’ 
agriculturist and praying for the benefit of the Madras Agricul- 
turists’ Debtors Relief Act (IV of 1938). This petition will be 
referred to the District-Munsif of-Palani for enquiry and dis- 
posal according. to: law. 


kG. 





f Appeal allowed: 
; | [FULL BENCH.] 
IN THE. HIGH COURT OF JUDICATURE AT- MADRAS; 


PRESENT :—MR.- JUSTICE VARADACHARIAR,. MR, Justice 
LAKSHMANA.Rao AND. MR. JUSTICE GENTLE. ' ba 
The Dharapuram Janopakara-Nidhi, 
' Limited, by its present Secretary 


‘A. Adisesha ‘Aiyar - 3 4. Appellant® (Plaintif) 
oe m Y. i a P - - £ 
K. Lakshminarayana Chettiar .. Respondent (Defendant), 


Adverse possession—Possession of stranger witkout title deeds for more 
thon 12 years—Atiachment in execution of a decree against the-berson with 
title—-I f interrupts the adverse possesston of siranger—Ciwil Procedure Code, 
Q. 21, r; 60—Order dismissing claim—If final in the absence of suit under 
r. 63-—Suit under r: 63 in its nature declaratory— Discretion of Conrt— 
Exercise of where right barred by limitation. , ~~” 

When in November, 1929, the suit properties were ‘attached by the 
appellant i in execution of a decree of 1917, the respondent preferred a-claim 
which was allowed on the ground that he had been in possession of the pro- 
perties in his own right since 1911. The executing Court declined to-go into 
the question of title. The suiti was filed in November, 1931, under O. 21,'r. 63, 
Civil Procedure Code, to establish the right to bring.the properties to -sale. 
It was found that the judgment-debtor had agreed to sell the properties to 


, the respondént, received the consideration and put. him im possession in 1911 


and the'respondent had. ever since continued in possession though there was 
no registered sale deed. The appellant relied on proceedings ina claim 
petition by the respondent in an attachment in execution’ in 1917 by another 
‘decree-holder of the same judgment-debtor, as interrupting the contifuous 
running of the period of adverse possession in favour of the respondent. 
That claim: petition was dismissed on 9th July, 1917 and the properties were 
sold in execution. The sale was set aside on objections raised by judgment- 
debtor and-the decree of the third party was otherwise satisfied on- 10th 
August, 1918 and it became. unnecessary to take any further proceedings in 
execution. It was contended by the appellant that as no suit was filed by the 
respondent within a year of the ‘dismissal of the claim to set aside -the order 
He is not entitled to rely on any possession priar.to 9th July, 1917, in support 
of the plea of adverse possession. .In the second appeal Horwill, J. con- 
firmed the decisions of the lower Courts dismissing the suit. On Letters 
Patent Appeal, 3 ne i 
£L. A. P. No. 105 of 1936- . 13th February, 1939, 
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Held, the possession of a stranger is not affected or disturbed ‘by: an 
attachment. Case law reviewed and discussed. 

The finality of the claim order cannot be invoked even by the. E 
decree-holder who was a party to the claim order and in respect of the very 
decree which was then under execution, unless he was proceeding | to bring 
the properties to sale in pursuance of that very’ attachment. 

Noajimunnessa Bibi v. Nacharuddsn Sardar, (1923): LLR. 51 Cal 548, 
followed. 

Velayuthan v. Lakshmana, (1885) 1.L.R. 8 Mad. 506 nd Auma v. 
Moideen Kunhi Bekari, (1923) 45 M.L.J. 690: LL.R. 47 Mad. 160, not 
followed. 


Venkata Rangacharynlu Ayyavarlam Gars v. Jammi Turanga Rao, (1938) 


Z M L.J. 430, explained and distinguished. ` 

A suit under O. 21, r. 63 is in form and substance a declaratory suit and it 
will be an unreasonable exercise of discretion by the Court to make a declara- 
tion of the decree-holder’s right to attach if the period of limitation of 12 
years had expired between the date of the attachment and the date pf the 
suit unless the property had already been sold in time. 

Seetharami Reddi v. Venku Reddi, (1901) 11 M.L.J. 344 and Ranganatha 
Aiyar v. Srinivasa Aiyangar, (1925) 49 M.L.J. 656, followed. 

Vasudeo Atmaram Joshiv, Eknath Balkrishna Thite, (1910) IL.R. 35 
Bom. 79 and Pandiyan Pillai v. Vellayappa Rowther, (1917) 33 M.L.J. 316, 
not followed. 

Appeal under cl. 15 of the Letters Patent agdinst the judg- 


thent and detree of the Hon’ble Mr. Justice Horwill dated 
2nd September, 1936, in Second Appeal No. 1163 of 1934 
preferred to the High Court against the decree of the Court of 
the Subordinate Judge (Additional) of Coimbatore in A, S: 
No. 32 of 1934 (A. S. No. 237 of 1933, District Court) pre- 
ferred against the decree of the Court of the District Munsif of 
Dharapuram in O. S. No. 601 of 1931. 

T. M. Krishnaswams Atyar and S. S. Ramachandra Aiyar 
for Appellant. 

V. V. Srinivasa Aiyangar, V. V. Ramadurai, V. Govinda- 
rajachari, T. V. Bhagavat and R. Muthialuswami a0 Respati: 
dent: i 

The Court delivered the Uba: - 

Jupcments. Varadachariar, J.—This T arises out’ of 
a suit instituted by the appellant, under O. 21, r. 63, Civil 
Procedure Code, to establish his right to attach and bras the 
suit properties to sale in execution of a decree for money which 
he had obtained in 1917 against one Syed Abdul Razak Saheb 
(since deceased). When the suit properties were attached in 
execution of that decree in November, 1929, the respondent 
preferred a claim, which was allowed on the ground that he had 
been in possession of these properties in’ his own. right since 


.Varada- 
chariar, J. 
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1911; the executing Court declined to go into the question of 
title. In this suit which was instituted in consequence of that 
order, the lower appellate Court has also found that though the 
properties in dispute belonged at one time toSyed Abdul Razak 
Saheb, he had agreed to sell them to the respondent, received 
the consideration and put him in possession in 1911 and that 
the respondent has ever since continued in possession. On this 
finding it would have followed that though title under the sale 
did not pass to the respondent, because of the absence ofa 
registered sale deed, he had acquired a title by adverse posses- 
sion many years before the date of the attachment. 

To avoid the above result, the appellant relied on certain 
proceedings that took place in 1917, between the respondent and 
another decree-holder, when the latter attached these properties 
in exectition of a decree that he had obtained against Syed 
Abdul Razak. A claim petition then filed by the present 
respondent was dismissed on 9th July, 1917; and, it has been 
contended that as no suit was filed by the respondent within a 
year of the date of that order to set it aside, he is not entitled 
to rely on any possession that he might have had prior to 
Oth. July, 1917, in support of his plea of adverse possession. To 
complete the narrative and to assess the value of the above 
contention, I may add that though, on the dismissal of the claim 
petition in 1917, the properties were sold in execution of the 
third party’s decree, that sale was set aside on objections raised 
by the judgment-debtor and the decree of the third party was 
otherwise satisfied on 10th August, 1918, so that it became 
unnecessary to take any further proceedings in execution of 
that decree. 

Both the lower Courts dismissed the appellant’s suit and 
their decision was confirmed in second appeal by Horwill, J., 
who however granted the appellant leave to appeal under cl. 15 
of the Letters Patent. In view of the state of the authorities 
bearing on some of the questions arising in the appeal, the case 
has been directed to be posted before a Bench of three judges. 

The learned Counsel for the appellant has, on the facts 
above stated, raised two contentions (i) that the effect of the 
attachment of the suit properties by the stranger-decree-holder 
in 1917 was to interrupt the adverse possession of the respon- 
dent and that as that attachment must be deemed to have sub- 
sisted till ‘10th August, 1918, when that decree was satisfied, 
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the respondent could acquire a prescriptive title only by posses- 
sion for 12 years subsequent to 10th August, 1918;(ii) that, in 
any event, the effect of the order dated 9th July, 1917, dismissing 
the respondent’s claim petition was to estop him from pleading 
his prior possession and to treat the possession as being in the 
judgment-debtor and that unless the respondent proved a subse- 
quent entry and continuous possession after that entry for a 
period of 12 years, he could not claim a prescriptive title. A 
further difficulty arose in the appellant’s way on account of the 
fact that this suit was instituted only in November, 1931. It 
will be noticed that even if, in accordance with the above con- 
tentions of the appellant, the respondent should be called upon 
to prove 12 years’ possession from 10th August, 1918, that 
period would have expired by 11th August, 1930, that is, more 
thana year before the institution of thissuit. The appellant had 
therefore to advance the further contention (No. iii) that in a 
claim suit, the material date with reference to which the Court 
has to determine the rights of the parties is the date of the 
attachment, which in this case was 8th November, 1929. 


The first contention seems to me clearly untenable and no 
authority has been cited in support of it. It was held so long 
agoas in Krishnama Rajah v. Narayanaswami Rajahi and 
Narayanrav Damodar Dabholkar v. Balkrishna Mahadev Gadres, 
that an attachment in execution of a decree does not dispossess 
the party in possession; and in Seetharami Reddi v. Venku 
Reddi and Ranganatha Aiyar v. Srinivasa Aiyangars, this 
Court has expressly laid down that an attachment does not 
interrupt the adverse possession of a stranger holding adversely 
to the judgment-debtor. As explained in Ranganatha Atyar v. 
Srinivasa Atyangart, this proposition has not been dissented from 
in Pandiyan Pillai v. Vellayappa Rowther’. Nor can it be 
maintained that Harishankar Jebhai v. Naran Karsan8, Vasudeo 
Atmaram Joshi v. Eknath Balkrishna Thite’, Najimunnessa Bibi 
v. Nacharuddin Sardartand Venkata Rangacharyulu Ayyavarlam 
Gare v. Jammi Turanga Rao®, which were relied on by 
appellant’s learned Counsel in support of his third contention, 


1. (1869) 4 M.H.C.R. 281. 2. (1880) I.L.R. 4 Bom. 529 (F.B.). 


3. (1901) 11 MLJ. 344. 4, (1925) 49 M.L.J. 656. 
5. (1917) 33 M.L.J. 316. 6. (1893) I.L.R. 18 Bom. 260. 


7. (1910) I.L.R. 35 Bom. 79. 8. (1923) I.L.R, 51 Cal. 48 
9. (1938) 2 MLL.J. 430. 
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Jay down any proposition corresponding to his first contention. 
It seems: to me that in view of the provisions of the Civil Pro- 
cedure Code relating to the effect of an attachment and of the 
-form_(No. 24) in Appendix E to the Code, it is not possible to 
‘hold: that the possession of a stranger is affected or disturbed by 
an attachment. The learned Counsel relied on the familiar use 
of the.expression “ custodia legis” when speaking of the effect 
of an attachment; it does not seem to me right to rely on this 
‘expression as justifying the view that the property attached, 
even ifin the possession of a stranger, passes into the possession 
of.the Court. At best, the expression can only signify some 
kind of control of the Court, over further dealings with the 
property. by the judgment- debiet 


-` Reliance was placed ‘on certain observations in H aran- 
-chandra Chakravarti v. Joy Chandi, Sivaswami Odayar v. 
‘Subran-ania Aiyar? and Mahasukh Jhaverdas v. Valibhai 
Fatubhais, -where the Court had to determine the scope of S. 5? 
bf the Provincial Insolvency Act. I see no reason to quarrel 
wilh the view there’ taken that that section is not confined to 
movable’ ‘property’. The observation in Mahasukh Jhaverdas 
ve Valsbhai.Fatubhais, is no doubt couched in terms which suit 
the appellant’s:eontention; but in Sivaswami Odayar-v. Subra: 
mania: Aiyar’, Waller, J., emphasised the unreasonableness of 
‘treating “an attachment as putting the immovable property 
raltached -in the possession of the Court. The question of 
adverse posséssion did not arise in any of these cases and I am 
not prepared to. take observations contained in them out of their 
context-and hase on them a-proposition which the learned Judges 
had né‘occasion.to think of. In support of the argument that 
an attachment should. not be tréated as having no greater effect 
than preyenting alienation by the judgment-debtor, reliance was 
placed on’ certain -observations in Suraj Bunsi Koer v. Sheo 
Prdshad Singhs, Sankaralinga Mudaliar v. Official Receiver of 
Tinnevellyd aid Anantapadmanabhaswami v. O ficial Receiver af 
Secundérdbad®.- These at best only show that so far as the 
















wee ee -— - -- 1 -(1929)-LE.R: 57 Gal. 122. -= 
ruras 2e. (1931), 62 M.L.J. 68: LL.R. 55 Mad. 316. - 
; ~ 3. ALR. 1928 Bom. 177 (ÙD; , 
ea BIYI. R.6 LA. 88: LL.R. 5 Cal. 148 P.C). 
, 5. (1925) 49 M.L.J. 616. « 
6. aati BML, 362: LR, 60 hA-167: LL.R. 56 Mad, 405 vP. c) 
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attaching creditor is concerned he may, by reason of the -attach- 
ment be able to defeat survivorship to” the extent necessary to 
satisfy his claim. Even the reservation made in Anantapadma- 
nabhaswami v. O ficial Receiver of Secunderabad), only suggests 
the possibility of acharge or lien in favour of the attaching 
creditor and lénds no support to the. theory of dispossession of 
a stranger or interruption of his adverse possession. >, y+ 


` The analogy of cases decided with reference to the effect : 


of an attachment under S. 146 of the Criminal Procedure Code, 
Sarat Chandra v. Bibhabati Debis and Ramaswami: Asyar y, 
Muthuswami Aiyar3, only helps to emphasise. the distinction 
between an attachment under that section and an attachment in 
execution of a Civil Court’s decree. This distinction, has been 
clearly pointed out in Gopala Aiyar v. Krishnaswami Aiyar4,, A 
` Magistrate acting under S. 1⁄6 of the Criminal Procedure .Code 
takes the property out of the. possession of the disputants. and 
the subsequent possession of the Receiver is in. law treated, as 
possession on behalf of the true owner, and not of- the party 
previously in possession without - title. Byt an attachment in 
execution does not prevent the judgment-debtor and. much less 
a third party from continuing to enjoy the, property ; there is 
accordingly no occasion BA the application of the rules relating 
to “constructive possession”. The same consideration. furnishes 
the ground of distinction between cases relating to vis major and 
the present. ‘In the former case, the land has e+. hypothesi 
become incapable of actual possession; and the doctrine of. con- 
structive possession can be invoked only by the true owner ‘atid 
not by.a person who has to rely on adverse- possession... Secre- 
dary of State for India v. Krishnamoni Guptas. -- , 


~« i may here refer to the indication afforded by:Art: 137 Of 
the Limitation Act.. “Read with'S. 3 of the Act, :it. implies that 
a person. who purchases in Court -aucfion prdperty which at the 
time of the sale was not in the. possession of-a judgment-debtor 
must sue for’ possession within 12-years from the date wher the 
judginent-debtor was first entitled to possession.’ If-the‘appel- 
Jant’s. argument were. well founded, the-position ought; to be 
: ` 1, (1933) 64 M.L.J:562: L.R. 60-1.A. 167: LL.R, 56 Mad. 405 (P.C) : 
2 (1921) 34 Cal. L.J. 302. 
oo 1906) 16 Mo. 541 rER3I0 Mad? 127° 
4, (1919) 54 LC. 473: . 
5, (1902LLR. 29.1.A. 104: ELR; 29 Cal’ 518 (P.C.). 
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different in ceses in which there has been an attachment prior to 
the Court sale. If the Court were to be regarded as being- in 
possession of the property, no suit by the purchaser would be 
necessary at-all. It would be sufficient if he applied to the Court 
to. hand over possession to him. Further, the period of the 
stranger’s possession would have to be reckoned in that view 
only up to the date of the attachment and not up to the date of 
the commencement of the suit. This inconsistency might 
perhaps be obviated by assuming that Art. 137 was intended to 
apply only to cases in which the Court sale has taken place 
without an antecedent attachment, as, for instance, in execution 
of a mortgage decree. But I see no warrant for so limiting 
Art. 137 and I am not aware of any case in which it has been so 
limited. í 

In support of the second contention above setout, the learned 
Counsel for the appellant relied on Velayuthan v. Lakshirianal 
and Aisamma v. Moideen Kunhi Beharis. In the first of these 
cases, which was followed in the second, it was observed that 
when a‘claim petition is dismissed and no suit questioning that 
order is instituted within a year, the dismissal “amounts to a 
summary declaration of want of title in the objector and such 
declaration becomes equivalent to a final adjudication against 
his right”. Where the claimant had set up that he had been in 
possession, the learned judges construed the order of dismissal 
to amount to “an adjudication that the land was not in the 
applicant’s possession” and in their opinion it followed that in a 
suit by the Court auction-purchaser it would not be open to the 
claimant to assert, in direct opposition to that declaration, that 
he had been in possession. I may at the outset observe that this 
liné of casés is of no avail to the appellant in the present case, 
for two reasons. The conclusiveness of the order dismissing a 
claim petition can be availed of only by persons purchasing in a 
salé held in pursuance of the attachment in connection with 
which the claim was preferred. Even if it could be assumed 
that the adjudication would be final as between the particular 
cdecree-holder-and the claimant or at least in proceedings subse- 
quently taken to enforce that particular decree, the position in 
the present case is different. As already pointed out, the claim 


— 


“1. (1885) LL.R. 8 Mad. 50. 
2 (1923) 45 MLJ. 690: LLR. 47 Mad. 160. 
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~ order of 9th July, 1917, was passed not in connection with the 
appellant’s decree or in any proceedings to which he was a 
party; and even as regards the third party’s decree then under 
execution, the decree was otherwise satisfied, making it unneces- 
sary for the claimant to take any steps to vindicate his rights. 
The fact that that decree was satisfied only after the expiry ofa 
year from the date of the claim order cannot, in my opinion, 
make any difference for the purpose of the present case. If the 
claimant allowed one year’s term to expire, he would no doubt 
be running a risk, in that the decree-holder who had originally 
attached the property might proceed to bring the property to 
sale in pursuance of his attachment. If however that decree is 
not for any reason executed subsequently, there is no justifica- 
tion for imposing a penalty on the claimant for not filing a suit 
within a year of the dismissal of his claim. I may add that the 
weight of authority is in favour of the view that the finality of 
the claim order cannot be invoked even by the particular 
decree-holder who was a party to the claim order and in respect 
of the very decree which was then under execution, unless he 
was proceeding to bring the properties to sale in pursuance of 
that veryattachment. (See Najimunnessa Bibi v. Nacharuddin 
Sardar!.) It also seems to me difficult to support the observa- 
tions in Velayuthan v. Lakshmanas in their entirety. For one 
thing, it does not seem to me right to interpret every order dis- 
missing a claim petition as involving an adjudication that the 
claimant was not in possession. The present case itself affords 
an illustration: because, the order of 9th July, 1917, was not 
‘based on any finding that the claimant was not in possession but 
only proceeded on the ground that the claim petition had been 
unreasonably delayed and was filed on the very day on which 
the sale was to take place. There is no doubt a reference to the 
absence of a sale-deed in the claimant’s favour. That statement 
seems to have been added only to justify the course adopted by 
the Court, namely, refusal to investigate the claim. Even 
otherwise, the reference to the absence of a sale-deed cannot be 
construed as implying a finding against the claimant’s posses- 
sion. Mr. Krishnaswami Aiyar contended that an order 
dismissing a claim petition must be presumed to have been 
passed only under O. 21, r. 60 of the Civil Procedure Code, that 
is, on the footing that the property was in the possession of the 





1. (1923) LL.R. 51 Cal. 548. 2, (1885) LL.R. 8 Mad, 506. 
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judgment-debtor or in the possession of some ether person in 
trust for. him or as his tenant. ‘ I am not able to concur in this 
argument; because, it ignores the proviso to r. 58, cl. (1) 
empowering the Court to dismiss the application without investi- 
gation. Even in cases in which the Court may investigate the 
claim, the dismissal of the claim need not necessarily be on the 
ground that the judgment-debtor is in possession. If the Court 
found that the claimant was not in possession, it must equally 
dismiss the petition. In such a case it might as well be that a 
third party and not the judgment-debtor was in possession. The 
principle of constructive adjudication must be applied with 
great caution to these summary orders in execution and I see no 
justification for reading into a claim order anything more than 
is contained i in it or is at least necessarily implied in it. 


Even in cases in- which a claim petition is dismissed on a 
finding that the claimant wasnot in possession, I find it difficult 
to-go the length of holding that in the absence of a suit by him 
within one year of the order, he must be finally debarred from 
telying upon proof of prior possession when the ultimate pur- 
chaser sues for possession. The observations in Velayuthan 
v. Lakshmanai do not take sufficient notice of the difference 
between’ a proceeding under r. 60 or 61 of O. 21, Civil Procedure 
Code and a suit'under r. 63,- as regards the scope of ‘thé 
enquiry contemplated. To -take a case in which a claim is 
dismiigsed’on a finding of absence of possession in ihe claimant, 
this finding is ex hypothesi capable of being displaced by a suit 
within one year. To that extent it is not'final. But if-the 
claimant had by that time no completed title: but only:a posses- 
sion which was- on the way to mature into a prescriptive title, 
whathas he to gain’ ‘by the institution of á suit under O. 21, 
ri 63? Supposein such a suit he satisfies the Court ‘that the proper 
order as to the absence of possession in himself was wrong; 
if nevertheless he had not by that time perfected his prescriptive 
title, his ‘suitis bound to fail. The decree-holder would“ be still 
entitled to treat the property- as the property of the- judgment? 
debtor’ and bring it to sale. What then is the purpose in insisting 
apon ‘the claimant instituting a suit which is bound’ to be dis- 
missed? ` These considerations incline me’ to think that the 
omission “tó file a stit- questioning- -the finding as to` possession 


Sna o e L (885) LLR. 8 Mad. 506, ; > 00 op 








lj _ THE MADRAS LAW JOURNAL REPORTS. 811 


will only justify that finding being treated as prima facie 
evidence of the absence of possession in the subsequent 
suit of the purchaser for possession. It is difficult to -justify 
the view that the omission to file a purposeless suit should 
deprive the claimant of the benefit of his prior possession even 
if he is able to prove it conclusively. 


In Venkata Rangacharyulu Ayyavarlam Garu v. Jammi 
Turanga Raol, the learned Judges interpreted the order dismiss- 
ing the claim petition as involving an adjudication that the 
possession if any held by the claimant was on behalf of the 
judgment-debtor. If the terms of the order in that particular 
case justified that interpretation, it would be a different matter. 
But if it was meant to imply that every order dismissing a claim 
petition involved anadjudication that the judgment-debtor was 
in possession on that date, Lam with all respect unable to con- 
cur inthat view. Where, as in the present case, the claim 
petition is dismissed on the ground of delay, it is impossible to 
justify any such interpretation. 


In the view that the appellant fails in respect of conten- 
tions 1 and 2 set out above, the third contention does not call 
for a decision in this case, because, even if the rights of parties 
are to be adjudicated as they stood on 8th November, 1929, the 
respondent would have acquired a prescriptive title by 
that time, having been in continuous adverse possession 
from 1911. But as the cases bearing on this contention 
have been referred to before us, I think it right to 
make a few observations on the point. It may in a sense be 
right to state that the principal question for determination in a 
suit under O. 21, r. 63, Civil Procedure Code, is whether or not 
the order on the claim petition was right and in that sense the 
Court is in such a suit called upon to deal with the rights of 
parties as they stood on the date of the attachment. But the 
suit under O. 21, r. 63 is in form and in substance a declaratory 
suit and it seems to me that it will be an unreasonable exercise 
of discretion by the Court to make a declaration, in such a case, 
of the decree-holder’s right to attach if the period of limitation 
of 12 years had expired between the date of the attachment and 
the date of the institution of the suit unless the property had 
already been sold in time. The suit is often but a step to enable 
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the decree-holder to bring the property to sale; if by reason of 
the extinction of the judgment-debtor’s title before the sale, 
there would be nothing to be sold, a declaration in the decree- 
holder’s favour in the suit under O. 21, r. 63 will not only be 
futile but sometime even be mischievous, as it may mislead an 
unwary purchaser into thinking that he was buying a subsisting 
interest. In this view, I am inclined to agree with Seetharami 
Reddi v. Venku Reddil and Ranganatha Aiyar v, Srinivasa 
Aiyangar3 in preference to Vasudeo Atmaram Joshi v. Eknath 
Balkrishna Thite3 and Pandiyan Pillai v. Vellayappa Rowther4, 
The appeal fails and is dismissed with costs. 

Lakshmana Rao, J.:—I agree. 

Gentle, J.:—I agree. 


K. S. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 
PRESENT :——-Lorp ROMER, Lorp PORTER AND SIR GEORGE 
RANKIN, 
Ulagalum Perumal Sethurayar .. Appellant* 
v. 
Rani Subbulakshmi Nachiar .. Respondent. 


Hindu Law—Mitakshara—Impartible estate—Joint family—Alienation 
prior to Madras Act II of 1902—Powers of holder—Exercise tn favour of 
a member of family—Validity—Estate in hands of such grantee—If becomes 
separate property—Death of grantee after vesting of estate—Succession— 
Right of widow as against half brother claiming by survivorship. 

A Hindu zemindar governed by the Mitakshara held an impartible 
ancestral estate belonging to the joint family. He had a son by his first wife 
who was dead and his second wife was enceinte. Shortly before the Madras 
Impartible Estates Act (II of 1902) came into force, in exercise of his power 
of alienation, and to exclude the eldest son from succession, the zemindar 
settled the whole property on himself for life and subject there to granted it 
absolutely to the child with whom his second wife was then enceinte, if such 
child should be born alive and a male. The transfer was voluntary. The 
eldest son died in 1903. The second wife died in 1904 and the zemindar 
married a third wife who bore him a son in 1906, In 1507 the zemindar died 
and his son by the second wife succeeded to the zemindari. The second son 
died in 1929 and his widow brought the action to establish her right to succeed 
to the zemindari as against the half-brother of her husband. The Subordinate 
Judge held in her favour and the High Court substantially affirmed the 
decision. On appeal, 

Held, the right of unfettered alienation of the holder of an impartible 
estate affirmed in Rani Sartaj Kuari v. Rani Deoraj Kuari, (188%) L.R. 


1. (1901) 11 M.L.J. 344. 2. (1925) 49 M.L.J. 656. 
3. (1910) LL.R. 35 Bom. 79. 4. (1917) 33 M.L.J. 316. 
* P., C., Appeal No. 97 of 1936. 24th February, 1939, 
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15 I.A. 51: IL.R. 10 All. 272 (P.C.), may when exercised in favour of a 
member of the family produce the result of making the property, the separate 
property of an individual member. The fact that the transfer was voluntary, 
not for valuable consideration, and of the whole estate, cannot prevent the 
second son taking it as separate property. The property descended to the 
second son’s widow in accordance with the rules governing succession to 
separate property. 

Appeal from a decision of the High Court, Madras 
(Ramesam and Stone, JJ.), dated 19th March, 1935, modifying 
a decree of the Subordinate Judge, Tinnevelly, dated 23rd April, 
1931. 


H. D. Cornish for Appellant.—The appellant’s basic conten- 
tion can be put alternatively. It was not in the settlor’s power 
legally to confer an advantage on one member of the family there- 


by terminating the right to the estate enjoyed by other members; ` 


allernatively, the second son could not lawfully take the estate as 
self-acquired property. A distinction must be drawn for this pur- 
pose between alienation to a stranger and alienation to a member of 
the family. In the former case the rights of the family are 
admittedly defeated. (Counsel referred to Konammal v. Annadana 
Jadaya Gounderl, Shiba Prasad Singh v. Rani Prayag. Kumars 
Debit and Collector of Gorakhpur v. Ram Sundar Mah.) 

Some act of surrender by the eldest son was essential to the 
efficacy of what the settlor has purported to dohere, for it cannot 
be held lawful for him to effect severance as between his sons 
when he has no right to partition the estate. The deed of settle- 
ment could not prevent the estate from continuing to be the ances- 
tral family property or affect the rights to succession by Survivor 
shi 

pre M. Dunne, K.C. and J. Chinna Durai for Residents 
There is nothing inconsistent between the deed of, settlement and 
the absolute power of alienation which a zemindar was held to 
have in Rani Sartaj Kuari v. Rani Deoraj Kuars4. The deed had 
the effect of vesting the property in Minakshi Sundara as self- 
acquired property. How, if the settlor had the power to exclude his 
eldest son from the succession, can it be contended that he had 
no such power with respect to the rights of the appellant who was 
not born, and whose mother, moreover, was not, when the settle- 
ment was made, even the contemplated wife of the settlor ? 
Counsel referred to the Mitakshara, Ch. I, S. FV, Verse 28. 

H. D. Cornish replied. 





1. (1927) 54 M.L.J. 504: L.R. 55 I.A. 114; LL.R. 51 Mad. 189 (P.C.). 
2. (1932) 63 M.L.J. 196: L.R. 59 I.A. 33]: I.L.R. 59 CaL 1399 (P.C.). 
3. (1934) 67 M.L.J. 274: L.R. 61 I.A. 286: LLR. 56 All. 468 (P.C.). 
4. (1888) L.R. 15 LA, 51: LL.R. 10 AIl. 272 (P.C.). 
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24th February, 1939. Their Lordships’ judgment was 
delivered by : 

Sm GEoRrGE RANKIN.—This appeal concerns the succession 
to the impartible estate of Urkad in the district of Tinnevelly, 
and is brought from a decree dated the 19th March, 1935, of 
the High Court of Madras affirming, upon the question now in 
dispute, the decree (23rd April, 1931), of the Principal Sub- 
ordinate Judge of Tinnevelly. Both Courts in India have held 
that, upon the death in 1929 of Minakshi Sundara, the estate 
of Urkad devolved upon his widow Rani Subbulakshmi Nachiar 
who was plaintiff in the suit and is respondent upon this appeal. 
The appellant is Ulagalum Perumal, the younger half- brother 
of Minakshi Sundara, who was the first defendant in the suit. 
It is not now contended that the appellant and Minakshi Sundara 
were divided. The Trial Court held that there had been a 
partition of the partible’property of the joint family, but this 
finding was reversed by the High Court eg is not appealed 
from. 

In 1902 the egian was S. Kotilinga Sehirayat (herein- 
after ealled the settlor) a Hindu governed by the Mitakshara. 
He held the impartible estate as ancestral property belonging to, 
the joint family; of which he was a member, and not as his 
separate: property. His first wife had died, but he had married 
again. Byhis first wife he had ason, K. Kotilinga Sethurayar. 
His second wife was enceinte. Being displeased with his son he 
desired to defeat his son’s prospect of succession to the estate 
by making’ use-of the power of alienation recognised as belong- 
ing to owners of impartible estates by the decision of this Board 
in the case of Rani Sartaj Kuari v. Rani Deoraj Kuaril. His 
power of alienation was however in danger of becoming 
restricted by legislation so as to become no greater than the 
power of a managing member of a joint Hindu family to alienate 
ancestral property. -A few days before the 2nd June, 1902, 
when the Madras Impartible Estates Act, 1902 (Madras Act II 
of 1902), came into force, he executed a deed of settlement 
dated 29th May; 1902, in respect of the impartible zemindari: 
By that deed he declared that he was dissatisfied with the 
character and conduct of his son and was desirous that the son 
shoyld not succeed to the zemindari. He settled the zemindari 








¢ (1888) L.R. 15 L.A. 51: LL.R. 10 All, 272 (P.C,). 
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uponhimself'for life ‘and subject’ thereto granted it absolutely 
to the child with whom his second wife, Thanga Pandichi, was 
then enceinte, if such child should be born alive and a male. If 
the child should not be born alive and a male, or, being born 
alive and a male, should die before the settlor without leaving 
male issue, the zemindari was to go to his wife Thanga Pandichi 
absolutely. His son was given a maintenance allowance and a 
house.. The settlor appointed himself truke of the secede! 
property. l 

Thereafter on the 13th UE, 1902, Minakhi Sundára 
was born of the ‘second wife Thanga Pandichi. In-1903 the 
settlor’s first-born son, K. Kotilinga Sethurayar, died. In 1904 
the second wife died, and the'settlor having married a ‘third 
time the appellant Ulagalum Perumal was born tó him by his third’ 
wife in June 1906. On the 7th January, 1907, the settlor died and 
Minakshi Sundara succeeded to the zemindari, the estate being: 
managed on-his behalf by the Court of Wards till. 1923, when: 
he came-of age. He died in July, 1929, and, as the Collector 
proposed to recognise his half-brother, the appellant, as entitled 
to succeed to the impartible estate, the widow brought her.suit 
on'the 1st October, 1929, to establish Her tight to succeed. Her 
case ig that; when in 1902 her husband took a vested interest in 
the estate by virtue of his father’s exercise of his unfettered 
tight of alienation, the estate ceased to be property of the joint: 
Hiridu family as truly and completely as if it had been granted 
toa stranger to the family; accordingly, that the principle of 
survivorship cannot on his death be applied to carry the estate 
tothe ‘eldest’ member of the senior branch of the family; and 
that it descends to her. according to the’ rules. which‘ govers 
succession to separate property. 


~ The High Court was careful to point out that the present 


tase raises no question such as might have arisen had Minakshi” 


Suhdara died leaving sons—whether the estate im his hands'was 
ancestral as ‘having come to him from ‘his father in the sense 
that a son would Have taken’an interest-therein at birth. Of 
this subject there has been much divergence of opinion in India; 
and it:was left unsettled by the judgment ‘of the Board in- ae 
Ram Singh v. Deputy Commissioner of Partabgarhi. : 

It is clear that Minakshi Sundara did not take his 
interest’ under the deed of 1902 under .any contract or 








1. (1923) 47 MCL.J. 260; L.R. 50 I'A. 265 at 275: LER. 45 All. 59% (P,C.), 
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bargain made by him or on his behalf or by any other persons: 
so as.to bind him. The settlor was disposing of the estate: in 
full appreciation of his power to alienate, and there is no 
room for suggestions as to family arrangement or mere relin- 
quishment by the settlor or mere supersession of the eldest son. 
Indeed, if the settlor’s intention be supposed to govern the 
matter, the provisions of the deed of 1902 indicate, as the High 
Court notice, an intention that the estate should not continue to 
be joint family property, as otherwise in certain quite probable 
events the deed would not effectively exclude the eldest son. In 
particular, should the son to be born diein the lifetime of his 
elder brother leaving sons, the elder brother would succeed as 
senior to any of such sons if the property were to pass by 
survivorship as joint family property. 

The able argument of learned counsel for the appellant was 
of a far-reaching character. He contended that it was not 
competent in law for the settlor to advantage one member of the 
family by terminating the right which other members of the 
family had in the estate. Or, putting the same matter in another 
form, that it was not competent for Minakshi Sundara to take 
the estate as self-acquired property. Learned counsel contended 
that while an alienation to a stranger would defeat the rights of 
all the members of the family, the result of an alienation in 
favour of one member could not in law be to defeat the rights of 
the other members. For this contention he relied upon decisions 
oi the Board to the effect that, as the right of partition does not 
exist in the case of an impartible estate, junior members of the 
family will not be taken to have givén up their interest in such 
an estate or their claim to succeed thereto unless they can be 
proved to have surrendered it. (Konammal v. Annadana Jadaya 
Gounderi, Shiba Prasad Singh v. Rani Prayag Kumari Debis 
and Collector of Gorakhpur v. Ram Sundar Mals.) He 
argued that the settlor, having no right to partition the 
estate or to’ claim as against the eldest son or other mem- 
bers to hold it as his separate property, cannot by an alienation 
compel a severance between one son and another. In the 
absence of surrender or relinquishment ‘by a member of his 
interest, partition, it is said, is the only way by which joint 


~ 








1. (1927) 54 M.L.J. 504: L.R. 55 L.A. 114: LL.R. 51 Mad. 189 (P.C.). 
2. (1932) 63 M.L.J. 196: L.R. 59 I.A. 331: IL.R. 59 Cal. 1399 (P.C.). 
3. (1934) 67 ML.J. 274: L.R. 61 LA. 286: LL.R, 56 All, 468 (P.C.) 
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family property can become thé separate property of a metnber; 
and this result is contrary to the custom of impartibility. -` 


Their Lordships have given full.consideration to this argu- 
ment but do not consider that it can be sustained. No doubt 
joint property cannot-if governed by a custom of impartibility 
be converted into separate property by any exercise of the 
right to call fora partition as the existence of such a right is 
inconsistent with the custom. But it does not follow that by 
no other way can the same result be arrived at. Admittedly it 
can be achieved by surrender or relinquishment. And it would 
seem that the right of any given person to succeed by 
survivorship to any given property must depend both upon the 
person continuing to be a member of the joint family and also 
upon the property continuing to belong to the family. If the 
zemindar has a power of alienation whichis not limited by 
legal necessity nor liable to, be controlled by any other member 
of the family, so that he can squander the property or give or 
sell it to a stranger, thereby defeating the rights ‘of other mem- 
bers, there would not seem to be great force in the reflection 
that when he transfers to a member of the family he is effecting 
a result similar to that produced by partition without having 
the power to compel partition. The status of ' an ‘individual 
asa member of a Hindu joint family is in no way inconsistent 
with his owning separate property; and the right-of unfettered 
alienation affirmed .in Sartaj Kuari’s casel may well 
producé results, when exercised in favour of a member, which 
are as favourable or more favourable to him than those which 
partition would have produced. If the property ceases to be 
the property of the joint family, there is nothing to which the 
right by survivorship can attach and there is no added difficulty 
in its becoming the separate property of an- individual member. 
The right of alienation was held to belong to the holder of an 
impartible estate because the other members of his family, Having 
no right to call for partition, were thought to have no right to 
control him; if in some cases the result of this doctrine upon 
the rights of the other members is to defeat ‘them altogether, 
the right of alienation cannot, ` in their Lordships’ opinion, be 
limited in other cases merely by reason that the holder had: no 
right to call for partition. 





1. (1888) L.R.!15 LA. 51; LL.Rida@ Al. 272(P.C). 
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If then there be no rule of law to prevent the settlor from 
giving or Minakshi Sundara from taking the estate as self- 
acquired or separate property, it remains to consider whether 
the interest given to Minakshi Sundara under the déed should 
be regarded as joint family property and not as his separate 
property by reason that the transfer to him was voluntary and 
not for valuable consideration and that the interest transferred. 
was an interest in the whole of the zemindari estate and not 
only in a part thereof. Assuming without affirming that such 
considerations might in certain circumstances lead to the con- 
clusion that the property was taken as joint family property, 


their Lordships cannot in the present case attribute to thenr 


any cogency in that respect, in view of the fact that Minakshi 
Sundara took a vested interest at a time when his elder 
brother was alive, and under a provision which was intended 
to defeat the ordinary course of succession to the estate. 
It so happened that at the time of the settlor’s death 
Minakshi Sundara was his eldest surviving son, but this. 
accident cannot retrospectively affect the operation of the deed: 
of 1902. 


In the case of Raja Ajai Verma v. Musammat Vijai 
Kumari, Raja Fateh Singh, a Hindu governed by the Mitakshara 
and owner of an impartible estate in the Shahjahanpur district 
of Agra, had made a will whereby half the estate was left to- 
his eldest son and half to his second son, Vijai Verma. The 
will was challenged, but the High Court of Allahabad upheld 
it on appeal The younger son had died: leaving an only 
daughter, Vijai Kumari.. Inthe view of the High Court she 
was entitled to succeed to half of the estate, though the Board 
held on appeal that she was excluded by a custom in this Rajput 
family which disinherited daughters. The learned Judges of 
the High Court (Mukerji and Bennet, JJ. ) said in their judg- 
ment :— 

“ The 3rd issue is'as follows:—' Whether in the case of it bee found 
that the property is impartible and Vijai Verma got a half share in' it 
under his father’s Will the property taken by Vijai Verma would descend 
by way of inheritance to a single male heir by the rule of lineab 
primogeniture and whether, therefore, Vijai Kumari will be excluded from 
inheritance?’ $ 


a enaa eaea 


1. 61938) 43 C.W.N. 585 (P.C.). 


H THE MADRAS LAW JOURNAL REPORTS. 819 


. “ The question raised in this issue is not free from difficulty, and there 
is no clear decided authority either way. On principle, however, we think 
the issue ought to be answered in favour of Vijai Kumari. 


“ The argument on behalf of the defendant is fairly summarised in the 
issue itself. It is urged that by virtue of family custom the property of the 
Raja of Pawayan is an impartible estate descendible in a particular way and 
the mere fact that a portion of it is given away to one of the members of the 
family will not change the character of the property and make its mode of 
descent different from the original method. But this argument overlooks 
the fact that Vijai Verma is not entitled to inherit any portion of the pro- 
perty in suit. He is as much a stranger for the purposes of inheritance as 
one who has nothing to do with the family. He gets the property by virtue 
of the ‘ gift’ made by his father in his favour under the Will. It matters 
little whether the giftisin favour of a stranger orin favour of a person 
belonging to the same stock as the defendant. The property in the hands of 
Vijai Verma must be treated as self-acquired property for the purposes of 
descent to his heirs.” 


At the hearing before the Board this view was not chal- 


lenged, and in the judgment delivered on 19th December, 1938, 
by Sir George Lowndes, it was stated — 


“ Assuming as their Lordships do in this judgment, that a moiety of the 
estate passed by the will of Raja Fateh Singh to Vijai Verma, it is admitted 
that it would be partible property in his hands and would descend as such 
on his death.” 

While their Lordships do not doubt that the High Court 
of Allahabad rightly held in that case that the property in 
question, if it passed under the will to Vijai Verma became his 
self-acquired property, they are not to be taken as affirming 
that any different result would have ensued had Vijai Verma 
been the person entitled to inherit. They say nothing here as 
to family arrangement or the power of a grantor to impose 
conditions, but otherwise, so far as regards the joint family, 
they see considerable difficulty in giving different effect to an 
alienation made under the power declared to exist in Sartaj 
Kuarv’s casel according as the grant be made voluntarily or for 
consideration, comprises the whole or only part of the estate, is 
in favour of a member of the family or astranger, or in favour 
of the person entitled to succeed or of some other member of 
the family. They recognise, however, that as between the 
grantee and his sons questions may arise upon which these 
considerations, or some of them, may have importance. 


— AAAA Iaa 


1. (1888) L.R. 15 I.A. 51: LL.R. 10 All. 272 (P.C). 


820 THE: MADRAS LAW. JOURNAL’ REPORTS. .'i [1939 


- Their Lordships will-‘humbly advise His Majesty, ti this 
appeal should be dismissed' with costs., ' as 
Solicitors for ‘Appellant: Mehra & Co. 
Solicitors for Respondent: Hy, S. L. Polak & Co.’ ds 
RCC Lt a a g Appeal dismissed: 


KS `. a E 
IN THE HIGH COURT OF JUDICATUREAT MADRAS.. 


. PRESENT :—MR. Lin BURN AND nME Jusi LAKSH-, 
MANA RAO. 


Chandra Kesavalu Chetty and 
another ~.. Appellants* (Penna 
= > vo, — n Po 
S. P. Perumal Chettiar ie " Respondent. — a 
_ Limitation Act (IX of 1908), S.10—Sale. of property—Registered bond 
containing clanse that the portion of sale price retained by vendee to be paid to 
a minorson Of vendor on his attaining majority—Whether constructive trusi 
created—Apphcability of Limitation Act, S. 10. red Ep 4 ‘ 
The father of plaintiffs sold in 1911 a house belonging to him . ta the 
defendant. The purchase price was fixed at Rs. 2,600 out of which Rs. 800 
was left with’ the vendee on condition that he should keep it until K, a minor 
illegitimate son of the vendor, should attain his niajority. ` The registered 
document executed by the vendes was as follows: “........ As this sum 
of Rs. 800 is reserved, with me on behalf of the said minor K, I ‘shall pay 
interest of Rs. 7 on the sajd sum at, Ra 0-14-0 per cent. per mensem from this 
day forwards,either once a month or once in six months to ‘you in person or 
to your order, for the maintenance of the said minor and obtain receipt from 
you. As regards.the said. Principal sum of Rs. 800 the same will be paid to the 
said K as soon as he attains proper age either by myself or by my heirs 
getting a release deed from him ds mentioned in the sale-deed executed to 
me by you. In default, you, shall realise the ‘umount by proceeding against 
me and my.other. properties. To this effect I have executed this. bond.” 
The father died in 1920 and the illegitimate son was alleged to, Have dis- 
appeared shortly after. In 1930 the plaintiffs the legitimate sous demanded 
payment of the amount. The defendant repudiated liability, and the plaintiffs 
filed this suit in forma pauperis in 1935. ve the ‘question whether the suit 
was barred by limitation,, . i 
Held, that S, 10 of the Indian Limitation Act had go application to what 
are called constructive ‘trusts’, more accurately described i in the Trusts Act 
as ‘obligations in the nature of a’trust’ but only to trusts. property 80 
called, as defined in the Trusts Act. Here since the’ vendor retained the 
property in the sum of. money retained, the transaction was nothing more nor 
less than a loan of Rs, $0 to the defendant, the loan to: be discharged by 
paying X on his attainiùg majority: ` 


Appeal agdinst the ‘decree’ öf the’ Colt” 6f the Principal 
City Civil Judge, Madras, in O. S, No. 774 of 1935. 


a oto Vie he i 
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C. M: Ramalinga Aiyar for Appellants... 7 3 

N. S. Rangaswami Aiyangar for Respondent.: ` : 

The judgment òf the Court was delivered by `} 

Burn, J.—This' is ah appeal from the decision of the 
Principal Judge of the City Civil Court in O. S. No. 774 of 
1935. The plaintiffs are the two sons of one’ Chinna Ramiah 
Chetty: who was the owner of a house in Selvavinayakat 
Koil Street, Madras City. He sold this house on the 30th of 
August, 1911, to the defendant S. P. Perumal Chettiar. ‘The 
purchase price was fixed at Rs. 2,600 and out of this sum, 
Rs. 800 was left with ‘the vendee on condition that he should 
keep it until Kondal Chetty, a minor illegitimate son of the 
vendor, sHould attain his majority. The defendant undertook 
at the same time to pay interest at the rate of 14 annas per cent. 
per mensem on the amountof Rs. 800; Chinna Ramiah Chetty, 
the vendor, died in 1920 and his illegitimate son Kondal Chetty 
is said’ to have disappeared. shortly afterwards. In 1930 the 
plaintiffs who are the legitimate sons of Chinna Ramiah Chetty 
demanded payment of the Rs. 800 to them with interest at the 
rate of 10} per cent. per annum from June,’ 1920, when their 
father was said to have died. The defendant repudiated 
liability and the plaintiffs filed this suit in Jorma pauperis on the 
11th of July, 1955. 

The learned Judge of the City: Civil Court framed me 
following issues :— 

(1) When did Kondal ‘Chetty attain majority? 

(2) At what date can Kondal Chetty be presumed to have 
been dead? And is he dead? : 

(3) Are the plaintiffs entitled to claim the money as mem- 
bers of the joint family consisting of themselves and Chinna 
Rarniah Chetty, ‘deceased?’ 

E {4) Are the plaintiffs entitled to claim the money as 
‘surviving members of the joint’ family cotisisting of themselves 
and Kóïdal Chetty? ` 

. (5) Are the defendants, trustees in. pone of the said 
money and are they bound to: repay the-said money as such 
trustees to the plaintiff? © ahh o 

(6). Is the suit barred by ‘imitation? mfa a 

' (7) Are the plaintiffs’ entitled to a chargé*on the suit pro- 
perties for the amount claimed? . 
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(8) What amount, if any, are the plaintiffs entitled to? 

(9) To what reliefs are the plaintiffs entitled? 

In his judgment the learned Judge held that the suit was 
barred by limitation. He held that Kondal Chetty must 
have attained his majority in the year 1922. He‘held that 
the money was payable on Kondal Chetty’s attainment of majo- 
rity and since the suit was not filed till 11th of July, 1935, 
he held that, whether the six years’ rule applied or the 
twelve years’ rule, it would be barred by limitation. He 
held on the second issue that Kondal Chetty might be presumed 
to be dead but he did not express any opinion as to the date of 
his death. On issues 3 and 4 he found in favour of the plaintiffs. 
This appeal has been admitted, again in forma pauperis, at the 
instance of the plaintiffs. 

The principal argument of learned Counsel for the appel- 
lants is that the learned Judge of the Court below was wrong 
in holding the suit is barred by limitation. It is contended that 
the defendant was a trustee of the Rs. 800 and that therefore 
under S. 10 of the Indian Limitation Act, the suit cannot be 
barred by limitation. This argument is based upon the language 
of the sale-deed (Ex. IIT) dated the 30th of August, 1911 and 
the bond (Ex. IV) executed the next day by the defendant in 
favour of the plaintiffs’ father as the guardian of Kondal 
Chetty. Learned Counsel argues that by these documents an 
express trust was created in respect of the Rs. 800, the defendant 
being the trustee and the beneficiary Kondal Chetty. We are 
not able to accept this argument. S. 10 of the Indian Limitation 
Act deals with suits against persons in whom property has been 
“vested in trust for any specific purpose”. Now in Ex, III, 
the words relating to the amount of Rs. 800 are as follows :— 

“The amount I retained with you this day for the minor Kondal Chetty, 
aged 7 years, son of my deceased wife by affection, namely, Seethammal, is 
Rs. 800. As you alone have been keeping this sum of Rs. 800 and if the said 
minor Koade! Chetty should ask you for the said amount after he had 
attained ‘majority, you should get a release deed from him and pay off the 
said amount.” 

This is the version given by this Court’s translator. The 
second sentence would be more literally translated as follows: ` 

“In the matter of you yourself retaining this sum of Rs. 800 and in the 
matter of the sald minor Kondal Chetty asking you for the said amount after 


he attains majority, you should pay off the said amount and get a release 
deed from him.” ‘ ae ` 
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The language of the bond Ex. IV is more explicit. It 
tuns as follows :— è 


‘ Onthe 30th August, 1911, you made a sale to me of articles and of 
house bearing door No. 2/34 in the eastern row of Selvavinayakar Koil Street, 
Old Washermanpet, Police H Division, Madras-Chingleput District, for a sum 
of Rs. 2,600 and out of that amount you have received Rs, 1,800 from me to 
discharge your debts and towards the maintenance of your family and the 
balance is Rs. 800. As this sum of rupees eight hundred is reserved with me 
on behalf of the said minor Kondal Chetty, I shall pay an interest of Rs.7 
(rupees seven) on the said sum at Rs. 0-14-0 per cent. per mensem from this 
day forwards, either once a month or once in six months to you in person or 
to your order, for the maintenance of the said minor and obtain receipt from 
you. As regards the said principal sum of rupees eight hundred, the same 
will be paid to the said Kondal Chetty as soon as he attains proper age either 
by myself or by my heirs without raising any objections whatever and after 
getting a release deed from him as mentioned in the sale-deed executed to 
me by you. In default, you shall realise the amount by proceeding against 
me and against my other properties. To this effect have I executed this 
bond.” 


We are not able to find in the language of either Ex. III 
or Ex, IV any words vesting the sum of Rs. 800 in the defen- 
dant. There is nothing, in our opinion, to indicate that the 
ownership in the Rs, 800 was transferred by the plaintiffs’ 
father to the defendant without transfer of ownership there 
can be no “trust”. Vide Ss. 3, 5 and 6 of the Trusts Act. S. 10 
of the Indian Limitation Act has no application to what are 
sometimes called constructive trusts, more accurately described 
in the Trusts Act as “obligations in the nature of a trust” but 
only to trusts properly so-called, as defined in the Trusts Act. 
In the present case, since the vendor retained the property in 
the sum of Rs. 800, the transaction is nothing more nor less 
than a loan of the Rs. 800 to the defendant, the loan to be 
discharged by paying Kondal Chetty on his attaining majority. 
The learned Judge of the Court below was therefore quite 
right in holding that S. 10 of the Limitation Act had no applica- 
tion, For this reason, almost all the cases-cited in argument 
before us on behalf of the appellants are beside the point. 
There is therefore nothing to be gained by a discussion 
of the cases in Muhammad Mathar Rowthan v. Kasa Rowthan\, 
Nachimuthu v. Muthuswami3, Official Assignee of Madras 
v. Krishnajı Bhais, Official Assignee of Madras v. Krishnaji 





s 


1. ALR. 1924 Mad. 920. 2. ALR. 1934 Mad. 273. 
3. (1929) 59 M.L.J. 718. 
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Bhati, Veerappa:Chetiy x: Official. Assignee of Matrass, 
Nagappa Chettiar v. Official Assignee of Madrass, Vairavon: 
Chetty v. Chettichs Achia and Krishnajee v. Sadasivas. In all 
those cases, either ąp- express trust was admitted, or the facts 
show that the property alleged to be trust property vested in the 
person alleged to be the trustee. In the present case, as we have’ 
already said, there was no vesting of the Rs. 800 in the 
defendant. 

‘The next argument on behalf of the ser ausnes is iat 
eyen if this transaction be treated as one of loan, it must’ 
be held that the money was deposited with the defendant, and 
was not payable until demanded by Kondal Chetty. In tbis, 
point also, We agree with the learned Judge of the Court below’ 
that the. amount was payable on Kondal Chetty’s attainment of 
majority and since the bond Ex. IV is a registered document, 
the period of limitation isthat fixedin Art. 116 of the Limitation 
Act, namely, 6 years from the date on which Kondal Chetty 
attained majority. As the learned Judge observes, Konda 
Chetty. is described in Ex. III as a minor aged 7 years. He 
should therefore have attained his majority sometime in 1922. 
It has been contended before us that the description in Ex. IV 
of Kondal Chetty’ as a child of 7 years of age means that he 
was in his 7th year and that therefore he. would not attain his. 
majority until sometime in 1923, But that clearly makes no 
difference if, as we have held, the article applicable is 116. The 
learned counsel for the. respondent has contested the learned 
Judge’s finding that the- plaintiffs are the heirs of Kondal 
__Ghetty but in the view that. we have taken of the nature of the 
contract between, the defendant and the pane father, it is. 
not ssn: to decide this point. - 

. We agree with the learned Counsel for the respondent ia 
tiete can bé no question in this case of a vendor’s lien on the 
property sold fot the unpaid balance of purchase money-—vide- 
Swaominatha Odayar-v. Subbarama Aiyars. 

-u This appeal is accordingly dismissed with costs. The 
conriter, due to core neat must be paid a the appellants. > 








Bal C.. z i | Appeal dismissed. 
te (933) 65 MJ. 1: REA TERENA (2.6), 
"2.7 AIA) 161 LC 891. 3 (1930) 60 M.L.J. 355. 

4, ALR:1936:Mad. 876. ,\ , 5. ALR. 1927 Mad, 249. 


6. (1926) 51 MLL.J. 856: LTR. 50 Mad, 548. 
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By THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT:—MR. Justick PANpranc Row. 
Kannayya Reddi .. Petitioner* (Plaintif) 


- V. 
Muthu Reddi .. Respondent (Defendant). 

Contribution—Pariners—Joint decree passed against partners—Transac- 
tion not based on partnership—Claim for contribution—Maintainability. 

It is only when the claim for contribution is based on the contract of 
partnership or intimately bound up with the relation of partnership thata 
claim for contribution would be excluded by the general doctrine that as 
between partners there can be no claim for contribution. But where the basis 
of the claim as between the partners was not a partnership transaction but a 
joint decree made against the plaintiff and the defendent in execution of 
which the plaintiff alone had to pay the entire amount due under the decree, 


the law of partnership did not prohibit the entertainment of the claim for 
contnbution. 


Subbarayudu v. Adinarayudu, (1804) LLR. 18 Mad. 134 and Ellappa 
Mudaliar v. Swaminatha Mudatkar, (1933) 38 L.W. 316, referred to. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the decree of the District Court of North 
Arcot at Vellore, dated 29th August, 1935 and passed in A.S. 
No. 21 of 1935 preferred against the decree of the Court of 
the District Munsif of Arni dated 16th November, 1934 anc 
passed in O. S. No. 332 of 1934. 


Ch. Raghava Rao, S. Rajaraman and S. Kothandarama 
Nayanar for Petitioner. 


C. R. Rajagopalachari for Respondent. 

The Court delivered the following . 

JUDGMENT.—The point raised in this petition is whee 
the claim of the plaintiff, who is the petitioner in this Court; 
for contribution is not maintainable. This objection to the 
claim was not made in the trial Court which passed the decree 


in favour of the plaintiff; it was only in the lower appellate’ 


Court that for the first time it-was contended that on ‘the 
admission of the plaintiff in, his evidence that the debt in respect 
of which a decree had been passed against the plaintiff and the 
defendant had been borrowed by himself and the defendant for 
the purpose of a partnership trade carried on by them, the claim 
for contribution was not maintainable. It is not possible to 
say that the admissions of the plaintiff clearly show that the 
borrowing itself was a partnership transaction. It is one thing 





*C.R. P: No. 488 of 1936. ` ’ 10th February; 1939. 
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to say that money was borrowed asit was'required for thé 
partnership trade by both the partners, the borrowing itself 
not being a partnership transaction though the partners borrow 
it in order to advance it to the partnership as capital, and it 
is quite another thing to say that the borrowing itself was by 
the partnership. In any case the present claim is not based on 
the ground that as a partner the defendant is liable to contri- 
bute. The basis of the claim is a joint decree made against 
the plaintiff and the defendant in execution of which the plain- 
tiff alone had to pay the entire amount due under the decree. 
In such a case the law of partnership does not prohibit the 
entertainment of a claim for contribution. It is only when 
the claim for contribution is based on the contract of partner- 
ship or intimately bound up with the relation of partnership 
that it would be excluded by the general doctrine that as be- 
tween partners there can be no claim for contribution. I have 
had occasion already to consider the question and I have expres- 
sed my opinion that in cases of this kind where the claim for 
contribution is based on the payment by the plaintiff in its 
entirety of a joint decree debt due by him and by the defen- 
dant, the claim for contribution cannot be defeated even if the 
original debt in respect of which the decree was passed was a 
partnership debt. The advocate for the petitioner has relied on 
two cases, namely, those reported in Subbarayudu v. Adinara- 
yudu! and Ellappa Mudaliar v. Swaminatha Mudaliar3. The 
latter case was one in which the decree had been obtained by a 
stranger in respect of a partnership debt and the plaintiff alone 
had to pay up the whole of the decree amount and it was held 
that the plaintiff was entitled to recover contribution. The 
decree of the lower appellate Court therefore is not in accord- 
ance with law and must be set aside. It is accordingly set 


“aside and the decree of the trial Court is restored. The 


petitioner, who is the plaintiff in the suit, will be entitled to 
his costs in this and in the lower appellate Court. 


B.V.V. St —— Petition allowed. 


- 





1. (1894) LL.R. 18 Mad. 134. 2. (1933) 38 L.W. 316, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT:—Mr. Justice Buren AND Mere. JUSTICE 
STODART. 


Santhappa and others .. Appellants* in both 
(Counter-petitioners 
1, 7 and 8) 
v 


Siddalingayya Eswarappa Bulla, minor 
by next friend and mother Sangavva 
. and others .. Respondents (Peti- 
Hioners and Counter- 
petitioners.) 

Limitation Act(IX of 1908), Art. 182, cl. (5)—Application to proper Court 
io transmit decree to another District—Transferee Caurt named noi in esis- 
tence at the lime—Mistake of fact as to existence of such Court—If applica- 
tion in accordance with law~Decree for payment of money also charged on 
broperties—If personal decree. 

Where a decree-holder filed an execution petition before the Court 
which passed the decree, praying for transmission of the decree for execu- 
tion to Bellary for execution, but under a mistaken impression of fa.t that 
there was in existence a First Class Subordinate Judge’s Court at Bellary 
which was the competent Court to execute, applied for transmission to such 
a Court, 

Held, the application is one in accordance with law, as it is due to a mis- 
take of fact as to the existence of such a Court. The request was to 
transmit the decree for execution to Bellary District and the mistake of fact 
as to the Court does not make the application one not in accordance with law. 

Where a decree explicitly stated that the defendants shall pay the plain- 
+iff a certain sum, and further recited that certain properties are charged for 
the amounts due under the decree, the decree is a personal decree and can be 
executed by proceeding also against properties other than those charged. 
But the charged properties must be proceeded against first. 

Appeals against the order of the District Court of Bellary 
dated 10th April, 1937, and made in E. P. No. 74 of 1936 in 
C. S. No. 168 of 1923 on the file of the Additional First Class 
Subordinate Judge’s Court, Dharwar. 

B. Somayya and Kasturi Seshagiri Rao for Appellants. 

F. S. Narasimhachar for Respondents. 

The judgment of the Court was delivered by 

Burn, J.—These are appeals from the orders of the learned 
District Judge of Bellary passed on two execution petitions. 
The principal objection raised on behalf of the judgment-debtors 
was that the execution petitions were barred by limitation. 
They contended also that the decree-bolder had applied for the 
attachment of property which by the terms of the decrees he 


*C.M.A. No. 458 of 1937. 2nd November, 1938. 
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was not-entitled to’attach and sell: ‘ The’ decrees in. the suits 
were passed on the 10th March, 1927. These execution petitions 
were filed on the 5th April, 1936. Prima facie, they are barred 
by limitation. . But the decree-holder relies upon two earlier. 
applications which he made on the 6th April, 1933, to the Court 
of the Additional First Class Sub-Judge, Dharwar (the Court 
which passed the decrees) for transmission of the decrees to 
Bellary for execution. It is admitted that if these applications 
of the 6th, April, 1933, were applications made to the 
proper Court, and- in accordance with law, the applications put in 
on the 5th April, 1936, are not barred by limitation. It is com- 
mon ground that the applications of 6th April, 1933, were made 
to the proper Court. The only ground upon which they are said 
to have:been made not in accordance with law is that in apply- 
ing io the Additional First Class Sub-Judge, Dharwar, the 
decree-holder requested thatthe decrees might be: transmitted 
for ‘execution to “the First Class Subordinate Judge, Bellary.” 
On the 6th April, 1933, there was no Sub-Court in existence in 
the District of Bellary, and the contention on behalf of the 
appellants therefore is that the applications having been made 
for transmission to a Court which did not exist cannot be said 
to have been made in accordance with law. In support of this 
contention we have been referred to the rulings in Sital Prasad 
Shukul v. Babu Lal Shukull, Amrit Lal v. Murlidhar’, Maha- 
raja of Bobbili v. Narasaraju Bahadur? and Peirce Leslie & Co., 
Lid. v. Perumals. We do not think that any of these decisions 
has any bearing upon this case because in all of them the ap 
plication was made for transfer to a Court actually in existence 
but without pecuniary jurisdiction to execute the decrees; a mis- 
take of law which the petitioner could have avoided. This is not, 
we think, the same as'applying for transmission to a Court which 
does not exist but which the petitioner wrongly believes to exist. 
That is a mistake of fact in our opinion. It has to be borne in 
mind that Bellary isa District in which from time to time a Sub- 
Court is brought into existence temporarily. Up to the end of 
February, 1933, there was a Sub-Court in the District of Bellary 
with its headquarters: -at Bellary and with jurisdiction over the 
whole District. It was not a “First Class” Sub-Court for the 
simple reason that there are no grades, of Sub-Courts in this Presi- 





ae OB LL R, 1] Pat. 785. ' 2. (1927) LLR. 1 Pat 651. 
1916),31 M.L.J. 300: L-R. 43 I.A. 238 : LER 39 M ad, 0 (P.C), 
(1917) 33 MLJ. 130: LER 40 Mad. 1009 (EB 
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dency. It appears to us that, learned Counsel- for ‘the respon- 
dent decree-holder is on firm ground when he contends that 
the applications made to the Dharwar Court were entirely in 
accordance with law but were in one slight particular out of 
accordance with fact. The decree-holder could not be held res- 
ponsible for knowing that First Class Sub-Courts do not exist in 
this Presidency he being a resident in the Bombay Presidency. 
It is clear that even the Additional First Class Sub-Judge of 
Dharwar was not awareof the fact that there are no First Class 
Subordinate Judges in this Presidency. There is no ground for 
holding that the decree-holder was applying for transmission 
of his decrees for execution to a Court without jurisdiction to 
execute them. It is not disputed on behalf of the appellants 
that the decree-holder wanted his decrees to be transferred to 
the Bellary District so that they could be executed. He wanted 
them to be transferred to a Court with jurisdiction to execute 
them. The sole mistake which he made was not a mistake of 
law but a mistake in the description of the Court to which he 
requested that his decrees might be transferred. THat descrip- 
tion would have been more or less sufficient if the petition had 
been filed six weeks earlier. For these reasons we are clearly of 
opinion that the execution petitions presented to the Additional 
Subordinate Judge of Dharwar on the 6th April, 1933, were 
applications made to the proper Court in accordance with law. 
It follows that the execution petitions filed on the 5th April, 
1936, were not barred by limitation and that the decision of 
the learned District Judge on this point is correct. 


It is not necessary to deal with the point’ raised on behalf 
of the respondent that in any case the execution of these decrees 
for the whole of the sums due under them would nat have been 
barred by limitation because the decrees were decrees for pay- 
ment by instalments and the’ exectition petitions were ‘filed 
within three years after some, at any rate, of the instalments had 
fallen due. We are of opinion that for the whole amount due 
under the decrees the petitions are not barred. by limitation, 


The only other point taken on behalf of the appellants i is 
one which has not been dealt with by the learned District Judge 
though we see that it was raised before him. _ This is to the 
effect that the decrees_can only. be executed by sale of the pro- 
perties which are charged in the decrees with liability. for the 
amounts due. Both the decrees recite that’ certain -properties 
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are charged for the amounts due under the decrees. Mr. 
Somayya for the appellants contends that this is the sole 
liability and that if the properties charged are insufficient to 
realise the amounts due under the decrees there is no further 
liability and no other properties of the defendants can be 
attached and sold. Ona perusal of the decrees we find our- 
selves unable to accept this contention on behalf of the appel- 
lants. Both the decrees state explicitly that the defendants 
shall pay the plaintiff such and such a sum. We think that 
these are clearly personal decrees and that they impose’a 
personal liability in case the properties do not realise the 
amounts due under the decrees. The executing Court will of 
course take care to'see that the charged properties are proceeded 
against in the first instance and that no other properties of 
the defendants are sold until the charged properties have been 
exhausted. 

These appeals are accordingly dismissed with costs of the 
first respondent. 

S. V. V. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT: —MR. Justicze LAKSHMANA Rao. 


Bethambhotlu Subbayya of 
- Tangutur l .. Petitioner (Accused)* 

d: a 
Pothula Venkata Narasayya .. Respondent (Complainant). 

Madras Local Boards Act (XIF of 1920) —Panchayat Board Presideni— 
Failwre io hand over charge to successor—Offence under S. 208 (3)—If 
cognrisable without sanction of Local Government under S.227-A. 

Where a person while acting or purporting to act as a President of a Pan- 
chayat Board refuses to hand over charge to the succeeding President disput- 
ing the validity of his appointment, the Court cannot take cognisance of the 
offence under S 208 (3) of the Madras Local Board’s Act without the previ- 
ous sanction of the Local Government under S. 227-A, 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Joint Magistrate, Ongole, dated 23rd 
December, 1937 and passed in Criminal Appeal No. 84 of 1937 
preferred against the judgment of the Court of the Stationary 
Sub-Magistrate, Ongole, dated 8th November, 1937 and passed 
in Calendar Case No. 238 of 1937. 


COS aaa 
* Cri, R. C. No. 303 of 1938. i 6th October, 1938. 
7 (Cri. R.P. No. 291 of 1938). : a ae > 
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K. Kottayya for Petitioner. 

B. V. Ramanarasu for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crows, 
The Court made the following 


Orper.—The petitioner was the Vice-President of the 
Panchayat Board of Tangutur and owing to a vacancy in the 
Office of the President he was acting as President from 
November, 1936. The complainant was elected President at a 
meeting held on 29th May, 1937, but the petitioner disputed the 
validity of the meeting and declined to hand over charge of the 
office to the complainant till 10th July, 1937. He has therefore 
been convicted under S. 208 (3) of the Madras Local Boards 
Act for failure to hand over charge to the complainant but the 
offence was committed by the petitioner while acting or purporting 
to act in the discharge of his official duty and S. 227-A of the 
Madras Local Boards Act provides that no Court shall take 
cognisance of such offence except with the previous sanction of 
the Local Government. There was no sanction in this case and 
the trial is illegal. The conviction of the petitioner is therefore 
set aside and the fine if levied will be refunded. 

S. V. V. Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIıR ALFRED Henry LioneL Leaca, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


1. His Highness Sri Sri Sri Lieut-Col. Sir 
Rajah Velugoti Govinda Krishna Yachendra 
Babadur Varu, Panchahazar Mansabdar, 
K.C.I.E., Maharajah Sahib of Venkatagiri 
(dead) and 2. Raja Velugoti Sarvagna 
Kumara Krishna Yachendra Bahadur Varu, 
Legal Representative of the deceased first 
Appellant (vide Order dated 25th October, 





1937, on C.M.P. No. 3280 of 1937 .. Appellanis* 
v. 
Raja Rajeswara Rao and another .. Respondents. 


Hindu Law—Mitakshara—Impartible estate—Jotnt farnily—Sudras— 
Family settlement deed—Consiruciton—‘Purusha santhathi’—Jf includes 
iNegitimate sons—lllegitimate sons of junior members—Custom allowing 
maintenance to—If unreasonable—Maintenance under Hindu Low—Right to— 
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Basis of assessment—Madras Impartible Estates Act (II of 1904 as eee 
by Act XII of 1934)—Effect on right. s 


The suit was filed by the sep ondents to establish (1). their status as 
illegitimate sons of one V, the paternal ancle of the Maharajah of Venkatagiri, 
the appellant, and (2) their right to maintenance by custom and under Hindu 
law, out of the Venkatagiri zamindari which is impartible and the succession 
to which is governed by the law of primogeniture. The respondents also 
averred: that they were entitled under a deed of family settlement dated the 
Bth April, 1889, as ‘purusha santhath? of V to an allowance of. Rs. 1,000 per 
mensem from the death of their father. 


The Subordinate Judge held that the eae ne had established their 
status as illegitimate sons of V and their claim to maintenance from the 
‘estate at the rate of Rs 1,000 per mensem, as ‘purushs santhalhi’ of V, under 
the settlement deed, but found against them in so.far as their case was based 
on custom and Hindu law. The Subordinate Judge also held that the respon- 
dents were entitled to arrears of allowance from the 20th June, 1920, the 
date of the death of their father and made the allowance a charge on the 
estate. The appellants accepted the finding as to status but challenged the 
decision that the respondents were entitled to maintenance out of the estate. 
The respondents by their memorandum of cross-objections claimed that the 
Subordinate Judge erred in holding that they are'not entitled to maintenance 
by reason of custom and maintained their plea that even apart from the deed 
they have a right to maintenance under Ilindu law irrespective of ‘custom. 


Held (by separate but concurring judgments), the words ‘purnsha san- 
thaih? mean “male issue, progency or descendants” and used in their widest 
sense the words would cover ‘illegitimafe descendants. But ‘in the circum- 
stances'surrounding the execution of the deed in the present case, it is not 
likely that the members of the family who subscribed their names to the 
document had any intention of making provision’ for illegitimate descen- 
dants; an examination of the document shows e clear intention to exclude 
them and the respondents are not entitled to maintenance by reason of the 
family settlement. 


A custom in a Hindu family to grant maintenance to illegitimate sons 
could not be regarded as being unreasonable. But the evidence adduced by 
the respondents is not sufficient to prove either a family or territorial 
custom. : i : 


The Madras Impartible Estates Act (II of 1904 as amended by Act XII 
of 1934), leaves untouched any rights which the respondents may have under 
Hindu law. If the question, whether the respondents are entitled to main- 
tenance under Hindu law, is to be governed by the judgments in the second 
Pittapur case, Rama Rao v. Rajah of Pittapur, (1918) 35 M.L.J. 392: L.R. 45 
LA, 148: 1.L.R. 41 Mad. 778 (P.C.) ; Protab Chandra Deo v. Jagadish Chandra 
Deo, (1927) 53 M.L.J-30: L.R. 54 I.A, 289 (P.C) and’ Shiba Prasad Singh v. 
Prayag Kumari Debi, (1932) 63 M.L.J..196: L.R. 59 I.A. 331: LL.R. 59 Cal. 
1399 (P.C.), the answer must be adverse to'them. Butin'the judgment in 
The Collector of Gorakkpur v. Ram Sunder Mal, (1934) 67 M.L.J. 274: 
L.R 61 LA. 286: LL.R. 56 All. 468 (P.C.){ the Privy Council recognises that 
an impartible ‘estate can’ be regarded as joint family property, giving the 
members of the family a right to maintenance and a right in the junior 
branch to succeed by survivorship to the estate on the-extinction of the denior 
branch and it leaves the way open tothe Court t follow thé decisions of the 
Board earlier than the second Putapwr case, (1918) 35-M.L-J. 392: LIR. 45 


i] THE MADRAS LAW JOURNAL REPORTS, 833 


LA. 148: LL.R. 41 Mad. 773 (P.C.), on questions relating to maintenance, 
recognising the right of a junior member however remote to maintenance out 
of the joint family estate as a consequence of his membership alone without 
proof of a custom [for example, Chellapalli case, (1900) 10 M.L.J. 204: L.R. 
27 LA. 151: LL.R. 24 Mad. 147 (P.C.); Sartaj Kuari v. Deoraj Kuari, (1888) 
L.R. 15 I.A. 51: LL.R. 10 AH. 272 at 285 (P.C.); and Periasami v. Periasami, 
(1878) LR 5 LA. 61: IL.R. 1 Mad. 312 (P.C.)]. Collector of Gorakhpur v. 
Ram Sundar Mal, (1934) 67 M.L.J. 274: L-R. 61 I.A. 286: LL.R. 56 AIL 468 
(P.C), 18 definito in regarding the right to maintenance of junior members of 
the family as being based upon the joint ownership of the estate. There are 
no degrees of relationship to be taken note of for the purpose of maintenance. 
The respondents are members of the family (Vellaiyappa Chetty v. Natarajan, 
(1931) 61 M.L.J. 522: L.R. 58 I.A. 402: I.L.R. 55 Mad. 1 (P.C.), followed. 

In these circumstances, the respondents are entitled under Hindu law to 
maintenance out of the estate. 

Ifa person is entitled in law to be maintained out of an ancestral estate, 
the possession of private property cannot destroy his right. Lingayya v. 
Kanskamma, (1913) 28 MLJ. 260: LL.R. 38 Mad. 153 and Kodandarami 
Reddi v. Chenchamma, (1929) 59 M.L.J. 531, applied. 

The amount must be fixed with regard to the position of the family and 
it is not a matter of granting compassionate allowance. Anonthayya v. 
Vishnu, (1893) LL.R. 17 Mad. 160 and Rathinasabapathi Odayar v. Gopala 
Odayar, (1928) 56 M.L.J 673, followed. 

The rule that an ulegitimate son of a Sudra is entitled to half of what a 
legitimate son is entitled to in his father’s estate may be taken as a guide in 
fixing the amount of his allowance for maintenance and Rs. 250 per mensem 
for each of the respondents is a reasonable allowance. The respondents are 
entitled to an allowance for maintenance from the date of their father’s 
death. They are entitled to have the amounts payable to them charged on 
the estate. 

Case-law reviewed and discussed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Nellore dated 18th March, 1936 and made in O. S. 
No. 30 of 1932. 

The Right Hon'ble Sir Tej Bahadur Sapru, P.C., of the 
Allahabad Bar with P. V. Rajamannar, K. Subba Rao and 
P. S. Raghavarama Sastri for Appellants. 

S. Srinivasa Atyangar with U. Ramachandran and M. A. 
Sesha Reddi (of the Nellore Bar) for Respondents. 

The judgment of the Court was delivered by 


The Chief Justice. —This appeal raises the question of right 
of illegitimate sons of a member of a joint family of the Sudra 
caste to maintenance out of the family estate when it is impartible. 
The suit was filed by the respondents in the Court of the 
Subordinate Judge of Nellore to establish their status as illegiti- 
mate sons of Venugopal, the paternal uncle of the appellant, the 
Maharajah of Venkatagiri, and the right which they claimed to 
maintenance out of the Venkatagiri zemindari, the succession to 
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which is governed by the law of primogeniture. They averred that 
they were entitled under a deed of family settlement, dated the 
8th April, 1889, to an allowance of Rs. 1,000 per mensem from 
the death of their father, which occurred on the 20th June, 1920, 
but their claim did. not rest on the deed alone. They said that 
irrespective of the deed they were entitled to an allowance for 
maintenance by custom and also under Hindu Law. The appel- 
lant refused to recognise the respondents as the illegitimate sons 
of his uncle and said that even if they were his sons they were 
not entitled to be maintained by the estate. The Subordinate 
Judge held that the respondents had established their status as 
illegitimate sons of Venugopal and their claim to maintenance 
from the estate at the rate of Rs. 1,000 per mensem under the 
deed of the Sth April, 1889, but found against them in so far 
as their case was based on custom and Hindu Law. The Subor- 
dinate Judge also held that the respondents were entitled to an 
allowance from the date of the death of their father and includ- 
ed in the decree a direction to the appellant to pay the respon- 
dents Rs. 1,44,000 as arrears of the allowance. The allowance 
was made a charge on the estate. -The appellant accepts the 
finding of the trial Court on the question of status, but challen- 
ges the decision that they are entitled to maintenance out of the 
estate. 


The Venkatagiri family belongs to the Velama community, 
a sub-division of the Sudra caste. In the year 1878, the estate 
was in the possession of Rajah ‘Velugoti Kumara Yachama, who 
had seven sons, three of whom had before that year been given 
in adoption. The relationship of the parties will be more readily 
appretiated if I reproduce the: poercs -set'out in the TEE 
of the lower COUR: — -à 


Raja Velugoti ee Yachamma 





. | l ' 
Raja Tii . E E Venkata Venugopal Rama Krishna 
Krishna © (died issueless). Krisbna (adopt ted to Raja 











f l | ittapur). 
Govinda Krishna ` ‘Krishna Bahadur 


(defendant).. (adopted son). | 


Rajeswara Rao Maheswara Rao ~ 
(ist plaintiff). (2nd plaintiff). 


| 

Seshachelapathi Rangarao ERE TRA Rao 
_ (adopted to'the Rajal of (adopted to the Rajati of 

EEUE Gan -Bobbili).. - Jatprole). 
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In October, 1878, Raja Velugoti Kumara Yachama handed 
over the estate to his eldest son Rajagopala Krishna. In 1889 
Muthukrishna and Venkatakrishna, the two brothers nearest in 
age to Rajagopalakrishna, claimed that the Venkatagiri zemin- 
dari was partible and that the four brothers who remained in 
the family were each entitled to a fourth share in the family 
properties. As the result of advice given to them by their 
father and friends of the family Muttukrishna and Venkata- 
krishna withdrew the claim to partition and recognised 
the zemindari to be impartible, but the settlement involved 
the payment of large sums of money to the three younger 
brothers, Muttukrishna, Venkatakrishna and Venugopal. Ven- 
ugopal was then a minor. The terms were embodied in the deed 
of 8th April, 1889, Venugopal being represented by his father. 
It will be necessary to refer to certain of the provisions of the 
deed in detail, but for the purpose of the narrative its terms 
may be summarised as follows:—(1) The Venkatagiri estate 
should be treated as impartible and should descend along 
the eldest line of descent; (2) Muttukrishna, Venkatakrishna 
and Venugopal should each receive a sum of Rs. 5,81,252-11-10; 
(3) Muttukrishna, Venkatakrishna and Venugopal should also 
receive a sum of Rs. 40,000 each for the purpose of ptitchasing 
or building a residence; (4) Venkatakrishna and Venugopal 
being unmarried should -each receive Rs. 15,000 for marriage 
expenses ; (5) Rajagopalakrishna and his successors to the estate 
should pay to Muttukrishna, Venkatakrishna and Venugopal.a 
sum of Rs. 1,000 each per mensem for life and on their death, a 
similar amount tọ their male descendants by way of maintenance, 
the amount payable to each branch being Rs. 1,000 irrespective 
of the number of descendants. In 1890 a suit was filed on behalf 
of Venugopal impeaching the settlement and reiterating the 
claim that the estate was partible. The suit was filed shortly 
before Venugopal came of age. On his attaining majority he 
withdrew the suit and recognised the validity of the deed of the 
8th April, 1889. The settlement therefore ecam final so far as 
the brothers-were concerned. 


Venugopal never married, but by one Shesewathainns he 
had two sons, the respondents. Saraswathamma was of -the 
Balija community, also a sub-division of the Sudracaste. Under 
Hindu law the illegitimate son of a Sudra by a dast, that-is, a 
Hindu concubine in -his continuous and exclusive keeping, is en- 
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titled not only to maintenance but to a share in the estate of his 
father, the share being half that of a legitimate son. It is con- 
ceded that Saraswathamma’s status was that ofa dasi. The 
first respondent was born on the 24th September, 1907. There 
is no evidence when the second respondent was born, but he is 
the younger of the two. On the 28th August, 1916, Venugopal 
executed a will under which he left Rs. 5,000 to a nephew, 
Rs. 5,000 to a niece, Rs. 5,000 to Saraswathamma for the con- 
struction of a house, Rs. 5,000 to one servant, five sums of 
Rs. 200 each to other servants, a garden in Venkatagiri to two 
nephews, and the remainder of his estate to the respondents. 
Venugopal died on the 20th June, 1920, and probate of his will 
was obtained. The record of the probate proceedings shows 
that the net estate was sworn at Rs. 10,04,518-14-5. Charges 
of maladministration against one of the executors were made 
subsequently and it would appear thata large portion of the 
property which Venugopal left was lost. The suit out of which 
this appeal arises was instituted on the 4th July, 1932, just 
over twelve years after the death of Venugopal, but it was 
within time as the period of limitation expired during the Court 
vacation and the suit was filed on the reopening day. The reason 
given for the delay in filing the suit was that the respondents 
were not aware of their rights until 1930. 


Two grounds have been urged in support of the appeal. 
In the first place it is said that the Subordinate Judge erred in 
holding that the respondents are entitled to maintenance under 
the deed. In the second place it is said that even if the deed 
can be read as conferring a right to maintenance on the illegiti~ 
mate sons of Venugopal it is bad because it offends against 
the first rule laid down in Tagore’s case1, in that by limiting 
the right to maintenance to male descendants it creates an 
estate unknown to Hindu Law. The respondents, in addition 
to denying the validity of the appellant’s contentions, say 
that the trial Court erred in holding that they are not 
entitled to maintenance by reason of custom, and maintain 
their plea that they have a right to maintenance under Hindu 
Law irrespective of custom. The appeal therefore raises 
all the questions raised in the trial Court except that relating 
to the status of the respondents. 





1. (1872) 9 Beng.L.R. 377 (P.C.). 
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The provisions with regard to maintenance are contained in 
cl. 5of the deed of settlement. Owing to criticism of the 
translations of the document which appear in the printed record 
the Court had this clause re-translated. The new translation 
has been accepted by both parties as being correct and in view 
of the importance of the clause I will set it out in full :— 


“As the said Venkatagiri Estate is impartible and as the aforesaid Sri 
Muttukrishna Yachendrnlu Varu, Sri Venkatakrishna Yachendrulu Varu, 
and Sri Venugopala Krishna Yachendrulu Varu and their purusha santhatht 
(male issue, progeny or descendants) are entitled to get allowances from the 
said Estate, we the aforesaid the Honourable Rajah Velugoti Sri Rajagopala 
Krishna Yachendra Bahadur, Panchahazar, Mansabdar, K.C.I.E, Rajah of 
Venkatagiri, Sri Muttukrishna Yachendrulu, Sri Venkatakrishna Yachen- 
drulu and on behalf of Sri Venugopala Krishna Yachendrulu, his father and 
guardian Sri Rajah Velugoti Kumara Yachama Nayudu Bahadur, CS. 
appointed the Rajah of Bobbili, namely, Sri Rajah Rao Venkata Swetachala- 
pati Ranga Rao Bahadur Varu, as mediator, to determine the amount of 
allowance to be given to the said Sri Muttukrishna Yachendrulu, Sri Ven- 
katakrishna Yachendruiu and Sri Venugopala Krishna Yachendrulu and to 
their purusha santhaitht. The abovenamed mediator fully taking into consi- 
deration the status of all the parties, the condition and respectability of the 
Estate and all other matters which are fit to be considered, decided that the 
said Honourable Rajah Velugoti Sri Rajagopala Krishna Yachendra Baha- 
dur, Panchahazar, Mansabdar, K.C.LE., Rajah of Venkatagiri, should pay 
allowances in the manner fixed herein below :— 


In pursuance of that decision, the said Honourable Rajah Velugoti Sri 
Rajagopala Krishna Yachendre Bahadur, Panchahazar, Mansabdar, K.CLE., 
Rajah of Venkatagiri, and those that succeed to the rule after him, undertake 
and accept by means of these documents to pay allowances every month from 
the income of that estate, from the 6th April, 1889, in the manner stated 
below: — 


Sri Muttukrishna Yachendrulu shall be paid at the rate of Rupees one 
thousand (Rs. 1,000) per month for the rest of his life; Sri Venkatakrishna 
Yachendrulu at the rate of Rupees One thousand (Rs. 1,000) per month for 
the rest of his life; and the minor Sri Venugopala Krishna Yachendrulu, 
until his minority ceases, by his father and guardian, Sri Rajah Velugoti 
Kumara Yachama Nayudu Bahadur, C.S.I. ,and, after his minority ceases, 
the said Venugopala Krishna Yachendrulu (himself) Rupees One thousand 
(Rs. 1,000) per month, for the rest of his life; the said Hon’ble Rajah Velu- 
goti Sri Rajagopala Krishna Yachendra Bahadur, Panchahazar, Mansabdar, 
K.C.LE., Rajah of Venkatagiri, and the Rajahs that rule in Venkatagiri after 
him, shall, after the lifetime of the said Sri Muttukrishna Yachendrulu, pay 
his purusha santhathé (male issue, progeny, or descendants) in perpetuity in 
the manner aforesaid the same allowance, that is, at the rate of Rupees One’ 
thousand (Rs. 1,000) per month, After the life of the said Sri Venkata- 
krishna Yachendrulu, his purusha santhathi shall, in perpetuity, be paid the 
same allowance amount, that is,at the rate of Rupees One thousand (Rs.1,000) 
per month in the aforesaid manner. After the life of the said Srj Venugo- 
pala Krishna Yachendrulu, bis purusha santhathi shall, in perpetuity, be paid 
the same allowance amount, that is, at the rate of Rupees One thousand 
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(Rs. 1,000) per month, in the aforesaid manner., But, if, at any time, in any 
one of the branches of the said Sri Muttukrishna Yachendrulu, Sri Venkata- 
krishna Yachendrulu and Sri Venugopala Krishna Yachendrulu, there'be 
morethan one male member, such males, and their purusha sonthathi shall 
take the said allowance amount of' Rupees One thousand in proportion to 
their respective shares, in the same manner as they would respectively take 
their other properties separately by way of inheritance according to the Hindu 
Law. Moreover, if inany of the aforesaid three branches of our family, 
vis., the branch of Sri Muttukrishna Yachendrulu, the branch of Venkata- 
krishna Yachendrulu, and the branch of the minor Sri Venugopala Krishna 
Yachendrulnu, any male should die without purusha santhathi, either by way 
of awrasa or by way of adoption, the allowance amount that was being 
received by the person who so died without purusho santhaths shall go to the 
gnatis (agnates) who are nearest to him in bis own branch according to 
Hindu Law. Should the aforesaid person who dies without purusha santhaihi, 
leave any widow or widows and maintenance have tobe paid to them, only 
the nearest gnatis who get the allowance of such deceased person in the 
manner mentioned above, shall be liable therefor. Further, should any of 
the said three branches of our family become extinct by the total absence of 
purusha sanikaihi either by way of asrasa or by way of adoption, the 
allowance being paid to that branch shall be stopped subject to the condition 
that, if there be then a widow or widows left of the last male who died in 
that branch, one-half of the allowance of Rupees One thousand (Rs. 1,000) 
that was being paid to that male, vis, Rupees Five hundred (Rs. 500) shall be 
paid to the widow or widows of the person who so died without purusha 
sonthathi as maintenance for life. But should there be female santhathi, in 
that branch, it shall not be paid to such female santhathi, nor shall it be paid 
to the purusha sonthathi of the other two branches or to either of the 
branches, or inany other manner. As all the matters regarding the expenses 
incurred from out of the income of the said Venkatagiri estate for Sri Rajah 
Velugoti Kumara Yachama Naidu Bahadur, C.S.I, one of the parties to this 
document and the father of the other parties have been settled by the 
Tegistered Kararnamas entered into mutually on the 17th and 19th of March, 
1888, between our father Sri Rajah Velugoti Kimara Yachama Nayudu 
Bahadur, C.S.I., and the Hon'ble Rajah Velugoti Sri Raja Gopala Krishna 
Yachendra Bahadur, Panchahazar, Mansabdar, K.C.I.E., Rajah of Venkate- 
giri, those matters relating to the said Rajah Sri Velugoti Kumara Yachama 
Nayudu Babaduf, C.S.I., are not referred to in this document. But, as the 
share and allowance of the minor Sri Venugopala Krishna Yachendrulu, have 
been settled under this document, the Hon’ble Rajah Velugoti Sri Rajagopala 
Krishna Yachendra Bahadur, Panchahazar, Mansabdar, K.C.LE., Rajah of 
Venkatagiri, need not pay for the expenses of Sri Venugopala Krishna 
Yachendrula mentioned in he Kararnamas aforesaid dated the 17th and 19th 
March. 1888.” 


The Subordinate Judge was of the opinion that the parties 
did not contemplate the exclusion of illegitimate offspring and 
as the words purusha santhatht were wide enough to cover 
illegitimate issue he considered that the deed should be so con- 


strued. I agree with the Subordinate Judge that the intention 
of the signatories to the document must he gathered from the 
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document itself read in the light of the surrounding circum- 
stances, but I am unable to accept his conclusion. i 

Now what were the surrounding circumstances? The 
family was an ancient one and of important standing in the 
Madras Presidency. Its adult members had all agreed that its 
estate was impartible and that this should be recognised in a 
formal deed in which provision should be made for the main- 
tenance of the younger sons and their descendants. While it is 
true that under Hindu Law, especially where Sudras are con- 
cerned, an illegitimate son is in a very different position to that 
occupied by an illegitimate son under English law, it cannot be 
said that illegitimacy is regarded with favour in a respectable 
Hindu family and this much was conceded on behalf of the 
respondents. In Subramania Chetty v. Mahalakshmi Ammal, 
Krishnan Pandalai, J., stated that the respect for marriage and 
the social position of legitimate children is no less among Hindu 
Sudras than among Brahmins and Englishmen. In this case the 
Court had to consider a deed of settlement in which the settlor 
had used the word santhathi, As he was sitting alone the learned 
Judge did not decide whether it would cover illegitimate issue 
of a Sudra but observed that as a mere question of construction 
he would hesitate to say that a share of the inheritance being 
awarded to illegitimate children of Sudras in certain cases was 
necessarily conclusive of the meaning of a Sudra donor. of pro- 
perty as to what he meant when he talked of his santhathi. In 
the circumstances surrounding the execution of the deed in the 
present case it is not likely that the members of the family who 
subscribed their names to the document had any intention of 
making provision for illegitimate descendants and in my opinion 
an examination of the document shows a clear intention to 
exclude them. 


As is indicated in the accepted translation of clause 5 of the 
deed the words purusha santhathi mean “male issue, progeny or 
descendants” (purusha male, Santhathi issue, progeny or 
descendants) and therefore used in their widest sense the words 
would cover illegitimate descendants. But it is inconceivable 
that they should be used in this sense in the first operative 
clause of the document. This part relates to the succession to 
-the gaddi and reads as follows :— 








1. ALR. 1933 Mad 659. 
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“As this Venkatagiri estate is impartible and shonld descend along the 
eldest line of descent, the said estate, the immovable properties connected 
therewith and the other immovable properties acguired with the income of 
the said estate should be enjoyed by the eldest of us, four brothers, and the 
heir of the aforesaid Sri Rajah Velugoti Kumara Yachama Nayudu Bahadur 
C.S.1L, namely, the aforesaid the Hon’ble Rajah Velugoti Sri Rajagopala 
Krishna Yachendra Bahadur, Panchahazar, Mansabdar, K.C.LE., Rajah of 
Venkatagiri and after him by his son, son’s son and other male descendants 
(purusha santhatht) in the eldest line of descent, that if there be no awrasa 
or adopted sons in the branch of the said Hon'ble Rajah Velugoti Sri 
Rajagopala Krishna Yacbendra Bahadur, Panchahazar, Mansabdar, K.C I.E., 
Rajah of Venkatagiri, and if that branch should become extinct without 
male issue, such near heir in the eldest line as would, according to law and 
custom, get the family impartible properties and his descendants should enjoy 
the same and that as regards all these, namely, the said estate, all the proper- 
ties connected therewith, rights, powers and privileges, the Rulers for the 
time being shall, according to law and custom, completely possess all the 
privileges and enjoy them, subject only to the condition of paying allowances 
to the other members of our family, suitably totheir respective status out of 
the income from the Estate and the properties.” 

Not only is it inconceivable that the members of this ancient 
family should contemplate an illegitimate son ascending the 
gaddi but it will be observed that the direction with regard to 
the succession in the event of Rajagopala Krishna’s branch 
becoming extinct follows the use of the words “if there be no 
aurasa or adopted sons”. That an illegitimate son can never be 


aurasa is accepted. 


Where a word is used in a document in one sense the same 
meaning must be given to it where it appears elsewhere in the 
document unless it is evident from the context that a different 
meaning should be put upon it. The learned advocate for the 
respondents had very little to say with regard’ to the meaning to 
be attached to the words purusha santhathi as used in that part 
of the document which I have just quoted, but urged that the 
expression should be given ils widest meaning where it-appears 
incl. 5. There is nothing in the context which warrants the 
assumption that the words are used incl. 5 ina different sense 
from the sense in which they are used in the first operative 
clause. On the contrary there is again clear indication that the 
intention was to limit the maintenance allowance to legitimate 
descendants. The fifth clause provides that where a male 
member of any of the three branches should die without 
purusha santhaths, “either by way of aurasa or by way of adop- 
tion”, his allowance should go to the agnates who are nearest 
to him in his own branch. The clause further provides that in 
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the event of any branch becoming extinct by the total absence of 
purusha santhathi “either by way of aurasa or adoption,” the 
allowance to that branch shall cease altogether, subject to the 
widow of the last male member of the branch being entitled to 
receive half the amount for her lifetime. -The -express 
reference to aurasa issue or sons by adoption leaves no doubt in 
my mind that the parties only contemplated the right of main- 
tenance heing conferred upon legitimate descendants and that 
they used the words purusha santhathi in this sense. 
Accordingly I hold that the respondents are not entitled to 
maintenance out of the income of the Venkatagiri estate eny 
reason of the deed of the 8th April, 1889. 


My learned brother shares the opinion which I have ex- 
pressed with regard to the effect of the deed and therefore it is 
not necessary to discuss the question whether the document is 
invalid because it creates an estate unknown to Hindu Law. 
Therefore I will pass on to consider whether the respondents 
are entitled to maintenance by reason of custom or the provi- 
sions of Hindu Law, and if they are, the amount to be paid to 
them. The claim based on custom does not call for much dis- 
cussion as we concur in the finding of the Subordinate Judge 
on this question and accept his reasons. The evidence adduced 
by the respondents is not sufficient to prove either a family or 
territorial custom and there is evidence in contradiction. It 
would appear that some zamindaries, mostly Oriya, have made 
provision for the maintenance of illegitimate children of 
members of their families, but even if the evidence could be 
regarded as being sufficient to prove a custom in Oriya zamin- 
daries (these are now for the most part included in the Pro- 
vince of Orissa) it does not follow that such a custom exists in 
the Velama Zamindaries, which, as the Subordinate Judge has 
pointed out, are numerous in the Kistma, Godavari, Vizaga- 
patam, Nellore and Chittoor districts of the Madras Presidency. 
In Hurpurshad v. Sheo Dyal!, Sir Barnes Peacock in delivering 
the judgment of the Judicial Committee observed that a custom 
is a rule which in a particular family or in a particular district 
has from long usage obtained the force of law. It must be 
ancient, certain and reasonable and being in derogation of the 
general rules of law must be construed strictly. A custom ina 





1. (1876) L.R, 3 I.A. 259 (P.C.). 
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Hindu family to grant maintenance to illegitimate sons could 
not be regarded as being unreasonable. In fact the custom 
would only be following Hindu Law. But custom can only be 
relied on where it is ancient and certain and the evidence here 
falls very short of proving this. I have no hesitation in con- 
curring in the finding of the learned Subordinate Judge that a 
custom has not been proved in the present case. 


The question whether an illegitimate son is entitled under 
the Hindu law to maintenance out of an impartible estate is 
one of considerable difficulty as the authorities are not in agree- 
ment. The question of the right to maintenance of an illegiti- 
mate son of a member of a family owning a partible estate has 
in the main been settled by the decision of the Privy Council in 
Vellaiyappa Chetty v. Natarajani. In that case a suit was institu- 
ted for past and future maintenance by the illegitimate sons and 
an illegitimate daughter of one P. M. A. Muthia Chetty, a Sudra 
by caste, by a continuous concubine. The father who was joint 
with his uncles and uncles’ sons died leaving no separate estate, 
but the joint family possessed considerable properties. The 
Privy Council held that the illegitimate son of a Sudra by a 
continuous concubine has the status of a son and in such cir- 
cumstances he is entitled as a member of the family to main- 
tenance out of joint property in the hands of the collaterals. 
In delivering the judgment of the Privy Council, Sir Dinshah 
Mulla observed: 

“On a consideration of the texts and the cases on the subject their Lord- 
ships are of opinion that the illegitimate son of a Sudra by a continuous con- 
cubine has the status of ason,and that he is a member of the family; that 
the share of inheritance given to him is not merely in lieu of maintenance, but 
in recognition of his status as a son;that where the father has left no separate 
property and no legitimate son, but was joint with his collaterals, as in the 
present case, the illegitimate son is not entitled to demand a partition of the 
joint family property in their hands, but he is entitled asa member of the 
family to maintenance out of that property; that his position in this respect is 
analogous to that of widows and disqualified heirs to whom the law allows 
maintenance because of their exclusion from inheritance and froma share 
on partition, and the Court may, asin their case, award not only future but 
also past maintenance so far as it is not barred by the law of limitation and 
may direct the same to be secured by a charge on the joint family property.” 

The right to maintenance of an illegitimate son of a Sudra_ 
was here recognised on the ground that he was a member of 
the joint family. Their Lordships, however, expressed no opinion 





1. (1931) 61 MLJ. 522: L.R. 53 LA. 4M: LLR. 55 Mad. 1 (P.C). 
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on the question whether an illegitimate son would have aright to 
maintenance outof joint family property if the father left 
separate property or if such property was not sufficient for his 
maintenance. TLF 


Until 1888 it was accepted that the Mitakshara did not 
permit the holder of an ancestral impartible estate to alienate 
it without regard to the interests of the joint family, but in that 
year in the case of Rant Sartaj Kuari v. Rani Deoraj Kuarii 
the Privy Council ‘held that there was aright of alienation 
under the Mitakshara where there was a custom of primogeni- 
ture. It was said that the eldest son did not become a co-sharer 
with his father in the estate. In Sri Raja Rao Venkata Surya 
Mahipatht Rama Krishna Rao Bahadur v. Court of Wards 
and Venkata Kumari Mahipathi Surya Raos, which is known as 
the first Pittapur case, and in Protap Chandra Deo v. Jagadish 
Chandra Deo’, the Privy Council held that the holder of 
an impartible Zemindari had the right to alienate it by 
will in the absence of a custom to the contrary. The 
first Ptitapwr case? resulted in the passing of an Act called the 
Madras Impartible Estates Act, 1902, to restrict the powers of 
alienation. This Act was replaced by the Madras Impartible 
Estates Act, 1904, which declares certain estates in this Presidency 
to: be impartible—the Venkatagiri estate is one of them—and 
provides that the proprietor of an impartible estate shall be 
incapable of alienating it or binding it by his debts beyond his 
own lifetime, unless the alienation shall be made or the debt 
incurred under circumstances which would entitle the managing 
member of a joint Hindu family, not being the father or the 
grandfather of the other coparceners, to make an alienation of 
the joint property or incur a debt binding on the shares of the 
other coparceaers independently of their consent. The Act 
also declares what are permissible alienations. It is not necessary 
to consider the provisions of the Act in this respect. All that 
need be'said is that the decisions in Sartaj Kwart’s casel and 
the first Psittapur case? are no longer effective in this Province 
so far as the estates mentioned in the Act are concerned. By 
the Madras Impartible Estates Second Amendment Act, 1934, 


“1, (1888) L.R. 15 LA, 51: ILL.R. 10 All. 272 (P.C). 
2. (1899) 9 M.L.J. Supp. 1: L.R., 26 LA. 83: LL.R. 22 Mad. 383 (P.C.). 
_3., (1927) 53 M.L.J. 30: L.R. 54 LA. 289: T1.R,54 Cal, 955 (P.C), 
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Ss. 9 to 15 were added to the Act of 1904. S. 9 mentions the 
persons who are entitled to maintenance out of an impartible 
estate governed by the Act. The respondents do not come 
within the section, but S. 12 declares that nothing contained in 
the Act shall affect the right to maintenance out of an impartible 
estate and the income thereof, of any other relations of the 
proprietor or any previous proprietor under any law or custom 
for the time being in force. Therefore the Act leaves untouched 
any rights which the respondents may have under Hindu law. 
In fact no contention to the contrary has been raised. 


In Rama Rao v. Rajah of Pittapuri which is known as the 
second Pittapur case, the Judicial Committee considered the 
right to maintenance out ot an impartible estate. The plaintiff 
had been adopted by the previous holder of the Pittapur 
zamindari. The late Rajah died leaving a will under which he 
bequeathed the estate to the defendant who claimed to be his 
aurasa son. The plaintiff did not admit that the respondent was 
the son of the late Rajah and averred that the estate had been 
the joint property of himself, his father and the late Rajah. On 
this basis he claimed to be maintained out of the estate. His 
claim was, however, disallowed. Lord Dunedin who delivered 
the judgment of their Lordships observed that the right to 
maintenance out of an impartible estate, so far as founded on 
or inseparable from the right of coparcenary began where co- 
parcenary began and ceased where coparcenary ceased. An 
impartiable zamindari was the creature of custom, and it was of 
its essence that no coparcenary existed. This being so, the 
basis of the claim was gone, inasmuch as it was founded on the 
consideration that the plaintiff was a person who, if the 
zamindari were not impartible, would be entitled as of right to 
maintenance. This proposition did not negative the doctrine 
that there were members of the family entitled to maintenance 
in the case of an impartible zamindari. Just as impartibility was 
the creature of custom, so custom might and did affirm a right 
to maintenance in certain members of the family. The Board 
considered that the right of sons to maintenance in an impartible 
zamindari had been so often recognised that it would not be 
necessary to prove the custom in each case and expressly 
approved of the following passage from the judgment of the 





1. (1918) 35 M.L.J, 392: L.R-45 LA, 148; LL.R. 41 Mad. 778 (PC), 
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Calcutta High Court in Néilmony Singh Deo v. Hingoo Lall 
Singh Deol: 


“We can find no invariable or certain custom that any below the first 
generation from the last Rajah can claim maintenance as of right.” 

It was not necessary, however, for the purpose of deciding 
the second Pittapur case? to decide whether the right to main- 
tenance of junior members of the family depended upon custom 
or to what extent custom had been proved and this was recognised 
in the next case to which I shall refer. 


In Baijnath Prashad Singh v. Tej Bali Singhs which was 
decided three years after the second Psttapur case’ the Judicial 
Committee had to consider the question of succession to an 
ancestral impartible estate in a joint Hindu family governed by 
the Mitakshara and it was held that succession followed the 
ordinary rule, the eldest member of the senior branch succeeding 
in preference to the direct lineal descendants of the common 
ancestor if the latter were more remote in degree. The judgment 
was delivered by Lord Dunedin and to use the language of 
Lord Blanesburgh in the Collector of Gorakhpur v. Ram 
Sundar Malt, it definitely negatived the view that the decision 
in Sartaj Kwuari’s case’ and the first Psitapur casee were 
destructive of the doctrine that an impartible estate could be in 
any sense joint family property, a view apparently implied in 
these cases. It was recognised that an impartible zamindari 
could be the ancestral property of the joint family, but the 
person “to occupy the Gaddi” was the eldest of the senior 
branch. In the course of his judgment Lord Dunedin referred 
to the second Psitapur case® in these terms (page 211) :-— 


“Turning next to Rama Rao v. Rajak of Ptttapur* it must be always 
remembered that the claim for maintenance as put forward was made, not 
against the head of the family of which the claimant was a member, but 
against the donee, who on the claimant’s own allegation was a stranger to the 
family. It obviously could not, therefore, succeed unless it was of the 
nature of a real right. Now, it could only be of the nature of a real right, 
no proceedings having taken place before the estate got into the hands of the 





1. (1879) IL.R. 5 Cal. 256 at 259. 

2. (1918) 35 M.L.J, 392: L.R. 45 I.A. 148: I.L.R. 41 Mad. 778 (P.C). 
3. (1921) 40 M.L.J. 387: L.R.48 LA. 195: LL.R. 43 All. 228 (P.C). 
4. (1934) 67 M.L.J. 274: L.R. 61 I.A. 286: LL.R. 56 All. 468 (P.C). 

5. (1888) L.R. 15 I.A. 51: LLR. 10 All. 272 (P.C.). 
6. (1899) 9 M.L.J. Supp. 1: L.R. 26 LA. 83: LLR. 22 Mad. 383 (P.C). 
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donee, if the maker of the claim bad before that event been a person who 
was In some way an actnal co-owner of the estate, and any observations which 
go to the question of maintenance apart from the question of real right may 
be treated as obiter dicta.” 


There is here a statement by Lord Dunedin himself that 
his observations in the second Ptttapur case1, which go to the 
question of maintenance “apart from the question of real right” 
might be treated as obtter dicta. Lord Dunedin in the course 
of his judgment referred to the right of junior members of a 
joint family ruled by -the Mitakshara law down to three 
generations from the head of the family to maintenance until 
partition takes place. He also referred to those persons who 
by reason of personal disqualification are not allowed to inherit 
but are given maintenance in lieu—the idiot, the blind from 
birth, and the mad man—and to the class which is entitled to 
maintenance on the ground of personal relationship, namely, 
the widow, the parent and the infant child. It would appear 
that in using the words “apart from the question of real right” 
Lord Dunedin had in mind such rights as these. The judgment 
clearly recognised that an impartible zamindari could he regarded 
as the ancestral property of the joint family and therefore 
negatived the statement in the second Pittapur case), that it was 
of the essence of an impartible zamindari that no coparcenary 
existed. 

The question of the right to maintenance out of an impar- 
tible estate was raised in Pratap Chandra Deo v. Jagadish 
Chandra Deo’. In this case the respondent brought a suit 
against the appellant claiming an estate known as.ihe Dalbhum 
Raj and-mesne profits, the claim being made under the will of 
the last holder. The family was undivided and governed by, 
the Mitakshara. The estate was impartible and there was a 
custom -of lineal primogeniture. The trial Court and the 
Calcutta High Court on appeal declared the respondent’s title 
under the will, but held that the appellant who was a member 
of a junior branch of the family was entitled to, maintenance 
out of the estate at the rate of Rs. 1,200 per mensem. Both 
parties appealed to the Privy Council which dismissed the 
appeal by the appellant, but allowed the respondent’s appeal on 
two grounds, first on the ground that the maintenance of the 





1. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C.). 
72, , 1927) 53 ML.J. 30: LR. 34 LA. 289: ILR. 54 Cal. 955 (P.C). 
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appellant and his family was already provided for by a Khor- 
posh (maintenance) grant of certain villages to his predeces- 
sors, which villages were still in his possession; and secondly on 
the ground that he had failed to establish a right to mainten- 
ance by custom or relationship or in any other way. The 
second ground was based on the remarks of Lord Dunedin in 
the second Ptitapur casei, without reference to what was said 
in Baynath Prashad Singh's -case3. The question was also 
referred toin Skiba Prasad Singh v. Prayag Kumars Debi’, 
where Sir Dinshah Mulla in delivering the judgment of the 
Board said that in the case of ordinary joint family property 
the members of the family had: (1) the right of partition; 
(2) the right to restrain alienations by the head of the family 
except for necessity; (3) the right of maintenance; and (4) 
the right of survivorship. The first of these rights could not 
exist in the case of an impartible estate, though ancestral, from 
the very nature of the estate. The second was incompatible 
with the custom of impartibility, as laid down in Sartaj Kuart’s 
case4, and the first Pittapur case; and “so also the third, as held 
in the second Prttapur case”. To this extent the general law of 
the Mitakshara had been superseded, and the impartible estate, 
though ancestral, was clothed with the incidents of self-acquired 
and separate property, but the right of survivorship was not 
inconsistent with the custom of impartibility,.and still remain- 
ed. Here again the second Pstiapur case was followed without 
discussion. 


If the question whether the respondents are entitled to 
maintenance under Hindu law is to be governed by the judg- 
ments in the second Pittapur casel, Protap Chandra Deo v. 
Jagadish Chandra Deod and Shiba Prasad Singh v. Prayag 


Kumari Debi3, the answer must be adverse to them, but it is 


said that in its judgment in Collector of Gorakhpur v. Ram 
Sundar Male, the Privy Council has re-stated the law with 


regard to maintenance and that the earlier cases which I have 


just mentioned are no longer binding on the Court in this 





1. (1918) 35 M.L.J. 392: L,R. 45 I A. 148: LL.R 41 Mad. 778 (P.C.). 

2. (1921) 40 M.L.J. 187 V L.R. 48 LA. 195: LL.R. 43 All. 228 (P.C), 

3. (1932) 63 M.L.J. 196: L.R. 59 LA. 331: LL.B. 59 Cal. 1399 (B.C). 
4, (1888) L.R. 15 LA. 51: LL.R 10 All. 272 (B.C). 

5. (1927) 53 M.LJ. 30: L.R. 54 I.A. 289: LL.R. 54 Cal. 955 (P:C.). 

6 (1934) 67 M.L.J. 274: L.R. 61 L.A, 286: LL.R. 56 All. 468 (P.C), 
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connection. This statement appears to be well founded: In 
Collecior of Gorakhpur v. Ram Sundar Mali, Lord Blanes- 
burgh, aiter stating that the judgment of Lord Dunedin in 
Baijnath Prasad’ Singh’s case8, had definitely negatived the view 
that the decisions of the Board in Sartaj Kuart’s case3 and the 
first Pstiapur case#, were destructive of the doctrine that an 
impartible zamindari could be in any sense oT property, 
went on to observe (page 302)", 3 5s i 


“ One result is at length clearly shown to be that there is no reason why 
the earlier judgments of'the Board should not be followed, such as, for 
instance, the Chellapalk case, which regarded their right to maintenance, 
however limited, out of an impartible estate as being based upon the joint 
ownership of the junior members of the family, withthe result that these 
members holding zamindari lands for maintenance could still be considered 
as joint in estate with the zamindar in possession.” 


‘Later in the judgment (page 303) Lord Blanesburgh T 


“ The recent decisions of the Board constitute a further land mark in the 
judicial exposition of the question. at issue here. While .the power of the 
holder of an impartible raj to dispose of the same by deed (Sartaj Kuarv’s 
case), or by will (the first Pittapwr case*), Protap Chandra Deo v..Jagadish 
Chandra Deo*, remains definitely established, the right of the junior branch 
to succeed by survivorship to the raj on the extinction of the senior branch 
has also been definitely and emphatically reaffirmed. Nor must this right be 
whittled away. It cannot be regarded as merely visionary. As pointed out 
in Baijnath Prasad Singh's case’, when before the Allahabad High Court 
the junior members of a great zamindari enjoy a high degree of considera- 
tion being known as babus, the different branches holding babuana grants out 
of the zamindari. Their enjoyment of these grants is attributable to their 
membership of the joint family, and until the decisions above referred to 
beginnjng in 1888 supervened, they had no reason to believe that their right 
of succession were being imperilled by their estrangement from the zamindar 
in possession. Great caution must therefore be exercised in attributing any 
special consequences to conduct only significant in the light of these decisions 
now explained.” 


I read Lord Blanesburgh’s judgment in this way. It re- 
cognises that the power of the holder of an impartible estate 
to dispose of it by deed or will has been definitely established, 
but at the same time it recognises that an impartible estate can 
be regarded as joint family Property, giving the members of 





1. (1934) 67 M.L.J. 274: L R.61 LA, 286: LL.R: 56 All. 468 (P.C.) 
2. (1921) 40 M.L.J. 387: LR. 48 L.A. 195: LL.R. 43 AlL 228 (P.C.). 
3. (1888) L.R. 15 L.A. 51: LL.R. 10 All. 272 (P:C.). 
4, (1899) 9M.L.J. Supp. 1: L.R. 26 LA. 83: LL.R. 22 Mad. 383 (P.C.). 
5. (1900) 10M.L.J. 294: L.R. 27 LA. 161: LL.R. 24 Mad. 147 (P.C.). 
6. (1927) $3 MALT. 30: L.R. 54 LA, 289: LL.R, 54 Cal955 (P.C). 
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the familya rightto maintenance and a right in the junior 
branch to succeed by survivorship to the estate on the extinction 
of the senior branch and it leaves the way open to the Court to 
follow the decisions of the Board earlier than the second 
Piitapur casel on questions relating to maintenance. 

The reference by Lord Blanesburgh to the Chellapallt cases, 
is particularly significant. This was a consolidated appeal aris- 
ing out of two separate suits for maintenance filed in the Dis- 
trict Court of Kistna against the zamindar of Chellapalli by 
his two younger brothers respectively. The District Judge held 
that they were entitled to maintenance and to recover arrears 
for a period of 12 years. This Court on appeal agreed with 
the District Judge except as regards the arrears of maintenance. 
It held that the arrears were not claimable, except a certain 
sum received by the plaintiffs under a previous order of the 
Court and reduced the amount of arrears from Rs. 56,000 to 
Rs. 23,000. In delivering the judgment of the Judicial Com- 
mittee Sir Henry De Villiers said : 


“Their Lordships fully agree with the High Court that the family of the 
parties to the present action has not become a divided one in consequence of 
the proceedings in the previous suit to which reference has already been 
made. It is true that in that suit a decree was made for the partition of a por- 
tion of the family property, but it was a very inconsiderable portion, and had 
no relation whatsoever to the zamindari estate. As to the zamindari estate, 
this Board held that it was impartible, and the consequence is that the plain- 
tiffs, as the younger brothers of the zamindar retain such right and interest 
in respect of maintenance as belong to the junior members of a raj or other 
impartible estate descendible toa single heir. See Sartaj Kuari v. Deoraj 
Kwor*, In regard to the amount of maintenance, the Judges of the High 
Court very properly refusedto disturb the finding of the District Judge 
whose experience in the district they fully recognize.” 

The reference to maintenance to be foundat page 62 of the 
report of Sartaj Kwart’s case in 15 Indian Appeals consists of 
a quotation from the judgment in Periasami v. Periasamis, 
where mention is made of younger brothers “taking such 
right and interests in respect of maintenance and possible rights 
of succession as belong to the junior members of a raj or other 
impartible estate descendible to a single heir.” The Board held’ 
that the plaintiffs bad a right to maintenance and restored the 
finding of the District Judge that they were entitled to payment 





1. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C.). 
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3. (1888) L.R. 15 I.A. 51 at 62: I.L.R. 10 All. 272 at 285 (P.C.). 
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of the amount of arrears for twelve years. There is no reference 
to custom in the judgment and the decision can only be regarded 
as being based on the principles of Hindu Law. i 


The judgment in the Collector of Gorakhpur v. Ram Sundar 
Mal, is definite in regarding the right to maintenance of junior 
members of the family as being based upon joint ownership of 
the estate. But what significance is to be attached to the words 
“however limited” which Lord Blanesburgh used in conjunction 
with the right to maintenance? Where the Hindu Law gives a 
right to maintenance the right can only be affected by custom 
and I do not regard these words as recognising any limitation in 
principle, but only a possible limitation in a particular case. 

Impartibility arises out of custom, but with the greatest: 
respect to what has been said to the contrary I do not regard 
a custom of impartibility as in itself destroying the right of the 
junior members of the family to maintenance out of the family 
estate while it remains in the family. The fact thata family 
from generation to generation has agreed that the ancestral: 
estate shall be held according to the law of primogeniture and 
thereby has allowed a custom of impartibility to arise does not 
in itself imply the abandonment by the junior members of their. 
right to maintenance out of the estate. There is avast difference 
in the giving up of a right to partition from the giving up of 
a right to maintenance. Impartibility. may lead to enhance- 
ment of the prestige of the family and the preservation: 
of the ancestral estate, but Joyalty to the family does not demand 
the giving upofaright to maintenance. To deprive junior, 
members of a joint Hindu family whether partible or imparti- 
ble of the right to maintenance there tnust,-it seems to me, be a 
custom to that effect. Of course if the estate lawfully passes 
into the hands of strangers the right to maintenance out of 
estate will necessarily cease. 

There is here no custom depriving junior members of the 
Venkatagiri family of the right to maintenance and it cannot 
be denied that the respondents are members of the family. The 
decision in Vellaiyappa Chetty v. Natarajans definitely establishes 
this.. In these circumstances I consider that the respondents are 
entitled under Hindu Law to maintenance out of the estate, 
if provision has not already been made for them. Has 
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provision then been made for them? In my opinion it has not. 
It is true that under the. deed of the 8th April, 1889, their 
father received large sums of money, but these were not paid to 
him for his maintenance or the maintenance of his family, nor 
has it been so suggested. Provision was made for maintenance 
in another part of the document but the provision was limited to 
him and his legitimate descendants. 


Ttis next to be considered whether the fact that their father 
left a large estate makes any difference to the respondents’ claim. 
In deciding Velaiyappa Chetty v. Natarajani, the Judicial 
Committee left this question open and no Indian authority has 
been quoted to us on the subject. The question must then be 
decided on principle. If a person is entitled in law to be main- 
tained out of an ancestral estate the possession of private 
property cannot destroy his right. The fact that he has private 
means may have bearing on the amount to be paid out of the 
estate, especially if the estate is a poor one, but that is all. The 
parties to the deed of the 8th April, 1889, in fact recognized this 
as in addition to the large sums which the younger brothers 
received under the deed separate provision was made in it for 
their maintenance. Accordingly I hold that the fact that their 
father left them a large fortune does not deprive the respondents 
of their right to maintenance out of the Venkatagiri Estate. 


It remains to be considered what allowance should be 
granted to the respondents and whether they are entitled to be 
paid arrears. The Subordinate Judge considered that if main- 
tenance were payable to the respondents under Hindu Law a 
fitting allowance would be Rs. 250 a month each, being half the 
amount they would have received had they been legitimate. The 
decisions of this Court in Ananthayya v. Vishnu and Rathina- 
sabapatht Odayar v. Gopala Odayars to which the Subordinate 
Judge has referred in my opinion correctly state the basis for 
the assessment of the amount. It is not a matter of granting a 
compassionate allowance. The amount’ must be fixed with 
regard to the position of the family. An illegitimate son will 
not in the ordinary course occupy so prominent a position as a 
legitimate son and the rule that an illegitimate son ofa Sudra is 
only entitled to half of what a legitimate son is entitled to in his 
father’s estate may be taken as a guide in fixing the amount of 
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his allowance for maintenance. I see no reason why the conclu- 
sion of the Subordinate Judge should not be accepted and 
therefore I concur in his finding that a reasonable allowance is 
Rs. 250 per mensem for each of the respondents. 

T also agree with the Subordinate Judge that the respon- 
dents are entitled to an allowance for maintenance from the 
date of their father’s death. That date is within the period of 
limitation and the fact that they were ignorant of their rights— 
it has not been suggested that their explanation of the delay in 
the filing of the suit should not be accepted—is not sufficient 
reason for depriving them of what has accrued. In the 
Chellapallt case1, it was observed that if the defendant had been 
misled into the belief that the claim for maintenance had been 
abandoned and had in consequence not set aside any portion of 
his annual income to meet the claim he might have had a good 
defence to the action, but without some such ground of defence 
it was impossible to hold that the younger brothers had forfeited 
an undoubted right merely because they had in the first instance 
been advised to file a wrong suit and had not clatmed main- 
tenance as it fell due. Inthe present case the appellant does 
not say that he has been misled by the delay and the defence 
has been confined to denying the right of the respondents to 
claim maintenance. 

It follows that in my opinion the decree of the trial Court 
should be varied by the reduction of the aggregate monthly, 
allowance from Rs. 1,000 per mensem to Rs. 500 per mensem 
and that the arrears should be calculated at the rate of Rs. 500 
and not Rs. 1,000 per mensem. It is conceded that if the 
respondents are entitled to a decree they are entitled to have the 


‘amounts payable to them charged upon the estate, and an order 


to this effect will be embodied in the decree, 

I consider that the respondents are entitled to costs in the 
lower Court and in this Court based on the amount awarded to 
them under the decree of this Court, they having succeeded on 
the Hindu Law issue. The appellant has succeeded on the issue 
with regard to the deed and the appeal has resulted in a sub- 
stantial reduction of the amount payable. In these circumstances 
l hold that he is entitled to costs in this Court based on the 
difference in the amount payable under the decree of the trial 
Court and the amount payable under the decree of this Court. 
ES REE SAT Os ai te eo cei Re ee ny ein mn pee EE 
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Krishnaswami Avyangar, J.—I concur in the judgment just 
now pronounced by my Lord the Chief Justice, which I have 
had the advantage of reading before hand. In view however of 
the importance of the questions raised, I would, with respect, add 
a separate judgment of my own, embodying my reasons for 
agreeing with the conclusions arrived at by my Lord. Of the 
points raised in the appeal, two alone appear to my mind to be 
the most material, and to them accordingly I shall confine my 
observations. f 


The first of them is the correct interpretation of the deed 
of settlement. The whole controversy on this point turns on 
the meaning of the expression purusha santkathi, occurring in 
that part of the deed where provision is made for payment of a 
maintenance allowance to the descendants of Sri Venugopal. 
The respondents are his Dasi putras, that is, illegitimate sons 
according to Hindu Law. The controversial sentence is as 
follows :— 


“After the life of the said Sri Venugopala Krishna Yachendrulu, his 
purusha santhathi, shall, in perpetuity, be paid the same allowance amount, 
that is, at the rate of Rupees One Thousand (Rs, 1,000) per month in the 
above manner.” 

Purusha santhaths is a Sanskrit expression, but commonly 
used in its original sense in most of the vernaculars of the 
Presidency. It is a compound of two words, purusha meaning 
male, and santhaihi meaning issue, progeny or descendants, The 
expression may accordingly be rendered into ‘male descendants’ 
or ‘male issue’. So far, both sides argee; but they vitally differ 
on the question whether the expression comprehends legitimate 
issue only, or whether, as held by the learned Subordinate 
Judge, it includes both legitimate and illegitimate issue. 
In spite of the somewhat emphatic language in which the 
Subordinate Judge has expressed himself we have been obliged 
on a careful consideration of the document in the light of the 
surrounding circumstances, to differ from him. It is complained, 
and I think rightly, that the learned Judge has paid undue and 
unjustifiable attention to the heirship of illegitimate sons 
under Hindu Law, instead of regarding it as one only of the 
several circumstances to be taken into account for ascertaining 
the intention. The true office of all construction is-to discover 
the intention of the parties, as expressed by the words used. 
Where those words are not’ sufficiently clear in themselves to fix 
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the intention, the circumstances that surrounded the transaction, 
may and ought to be resorted to, to see if what is not apparent 
in the document in itself, is made clear by a knowledge of those 
circumstances. The law by which the parties are governed may 
afford a guidance, as with its aid, it may be possible to ascertain 
what the executant was aiming at. But caution is necessary in 
its use, in order to avoid over emphasising what is after all but 
one of the several factors io be considered. One may even say 
that by itself, it is not of much value. In fact its significance, 
where it is of value, lies in the light it sheds on the motives and 
objects, the aims and purposes which prompted the execution of 
the document, or the choice of the objects of the executant’s 
bounty. As observed by the Privy Council in the case of 
Mahomed Shumsool Hooda v. Shewukram}: 


“In construing the will of a Hindu it is not improper to take into consider- 
ation what are known to be the ordinary notions and wishes of Hindus with 
respect to the devolution of property.” 


A knowledge of the law is valuable because it may afford a 
knowledge of the notions and wishes and through them lead to a 
‘discovery of the intention of the parties. In an early decision 
of the Board Sreemutty Soorjeemoney Dossee v. Denobundoo 
Mullicks, it was observed: . 


“In determining that construction, what we must look to, is the intention of 
the testator. The Hindu Law, no Jess than the English Law, points to the in- 
tention as the element by which we are to be guided in determining the effect 
of a testamentary disposition; nor, so far as we are aware, is there any diffe- 
rence between the one law and the other as to the materials from which the 
intention is to be collected. Primarily the words of the will are to be consider- 
ed. They convey the expression of the testator’s wishes; but the meaning to 
be attached to them may be affected by surrounding circumstances, and where 
this is the case those circumstances no doubt must be regarded. Amongst the 
circumstances thus to be regarded, is the law of the country under which the 
will is made andits dispositions are to becarried out. If that law has 
attached to particular words a particular meaning, or toa particular disposi- 
tion 2 particular effect, it must be assumed that the testator, in the disposi- 
tions which he has made, had regard to that meaning or to that effect, unless 
the language of the will or the surrounding circumstances displace that as- 
sumption.” 


That it is wrong to lay too much emphasis on the law as 


such is conveyed clearly enough in the language used by their 
Lordships in the Balarampur case Sher Bahadur Singh v. Ganga 





z 1. (1874) L.R. 2 I.A.7 at 14: 22 W.R. 409 (P.C.). 
2 (1857) 6 M.LA. 526 at 550, 551 : 4 W.R. 114 (P.G). 
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Bakhsh Singh}, where again their Lordships observe: 

“The malter for decision in this case being in the construction of a codicil 
to the Maharaja’s will, the point is not what is the strict rule of the Hindu 
religion, or the strict rule of the Chhattri caste,” (and if I may with respect 
add, the strict rule of the Hindu Law either) “but this, namely, what were 
the wishes and intentions of the testator as revealed by the language of that 
instrument, viewed through the light of surrounding circumstances.” 

It may happen that the executant in a particular case was 
anxious to perpetuate a rule of succession according to a 
particular system of law, and where this is the case, the rules 
of that law may assume paramount importance. This is 
exactly what occurred in the case cited as the following further 
observations make it clear 


“The testator must have had in mind some law or rule which would 
apply to fix the succession. Whatlaw could this high caste Hindu possibly 
have had in mind for such a purpose other than the Hindu Law?” 


The italics are mine. The rule of Hihdu Law which excludes 
illegitimate sons from heirship in the case of twice-born Hindus 
was held in this case to determine the meaning of the word 
aulad (=issue) in a gift to an illegitimate son and his awlad. 
Their Lordships explain the reason for their decision as 
follows :— 


“It would be strange indeed if the man who had made it his special care 
to treat this son of his as a Hindu” (he was in fact an illegitimate son by'a 
Mahomedan mistress) “and had succeeded in marrying him to two high caste 
women, should intend or destre, whatever might be the strict letter of the law 
to place the offspring of these unionson the same level as the illegitimate 
children of his son’s Mahomedan mistress and make them all equally the 
objects of his bounty.” 

From first to last, and all throughout, the quest ‘is to 
be for the inténtion behind the language, whatever the aids 
resorted to. In fact, even in the Balarampur case itself the 
testator was conducting himself in a way contrary to the in- 
junctions of the Hindu Lawin that he treated and wanted 
others to treat, his illegitimate son by a, Mahomedan mistress 
as if he were a legitimately born Hindu, and it was this conduet 
which primarily disclosed his true intention. 


Can it be said that the Hindu Law of illegitimate succes- 
sion furnishes in this case a clue to the intention behind the use 
of the expression purusha santhathi? Where Hindu Law and 
Hindu sentiment coincide, the law would of course be of help. 
Where they diverge however, it is the Hindu sentiment that 





L (1913) 26 ML J. 291: L R. 41 LA. 1; LL.R. 36 All, 161 (P.C). 
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‘Maharajah will rule even to exclusion of the law. The truth of the matter 
. giri is that there can be little room for doubt that the ordinary 
Raja notions of a Hindu towards irregular unions and the issue of 
Rajeswara such unions are not different from those of any other community. 
a There is no denying it that the Hindu religion does not counten- 
ae ance extra-marital relations, and the Hindu Law itself looks 
‘Aiyangar, J. down with disfavour on illegitimate children, assigning to them 
‘only a subordinate rank among the Sydras, and denying heirship 
altogether among the superior castes. It is therefore to the 
sentiments generally prevalent in the society to which the exe- 
cutant belongs, more than to the law that regard should be had 
in questions of this kind. [Illicit relations are, until callousness 
overtakes the parties, carried on on the sly and rarely if ever 
owned, much less paraded in the public eye. The higher the 
social rank, the greater the care with which the veil is thrown 
over them. It is one thing to provide for the issue of a lapse 
that has occurred. Duty and honour may dictate it. Love and 
affection, more especially 1f there be no legitimate children may 
even prompt it. ButI refuse to believe that a member of the 
Hindu community, nobleman or commoner, would contemplate 
with equanimity the possibility of future lapses either in himself 
or in his descendants and sit down on a solemn occasion to 
enact a scheme of succession admitting future illegitimate 
issue to its benefit. Yet, this is in effect the logical conse- 
quence of the view taken by the learned Subordinate Judge. 
He sums up the position in these words: 

“The position therefore to my mind seems incontrovertible that the term 
santhathé when it is used in a document to which Sudras are parties intending 
to create thereby rights in favour of their santhathi, within that expression 
are comprehended both legitimate and illegitimate santhkathi. In other words 
purusha sonthathi of Raja Venugopal would include his illegitimate sons, 

- vis., the plaintiffs.” 

-The vice of the argument lies in attributing to the 
members of this proud ancient family of hereditary noblemen, 
an intention out of keeping with their lineage and social 

-standing, and out of joint with the solemnity of what 
was in all probability the first occasion when they 
were recording a family usage of impartibility at a family. 
council at: which-all members of the family including the old and 
respected father Sri Kumara Yachama were present. I must 
positively decline to accept the proposition of the Subordinate 
Judge that.so far asthe generic term-santhathi is concerned, 
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which means issue, children or descendants, it must be held when 

used by Sudras to include children both legitimate and illegiti- 
mate. It would be almost grotesqueto imagine that the exe- 
cutants of this settlement foresaw the likelihood of illegitimate 
issue being begotten not only by the adult brothers, one of whom 
was yet unmarried but also by Raja Venugopal who was at the 
time a boy of but tender years. It is satisfactory however to 
note that this suggestion was not advanced either in the Court 
below or here. 


As I have said, the occasion was scarcely ofa kind at 
which a question of illegitimate succession is likely to have been 
thought of or provided for. It is perhaps worthwhile in this 
connection to mention a circumstance not wholly devoid of 
significance. Sri Kumara Yachama, it is said, had illegitimate 
offspring, but the document is entirely silent about them. Ifa 
provision for their maintenance had been made, it must have 
been made privately, and if not it must have been reserved for 
private settlement later. Delicate personal affairs of the kind 
would scarcely be dragged into public view, or dealt with ata 
general settlement of family matters. It is also not without 
significance that marriage portions suitable to their condition in 
life have been separately provided for in the settlement deed for 
the two brothers, Sri Rajah Venkata Krishna and Sri Rajah 
Venugopal, who were yet young and unmarried, with a view to 
their entering into lawful wedlock induetime. IfImay say so 
with respect, I fully endorse the opinion expressed by Krishnan 
Pandalai, J., in Subramani Chetty v. Mahalakshmi Ammal’, 
which I think furnishes the basis for a correct approach to the 
question. I may add that the views expressed by that learned 
Judge are so much in accordance with prevailing sentiment, that 
they merited better consideration at the hands of the learned 
Subordinate Judge than he has chosen to give them. 


Even apart from these considerations, I agree with the 
learned Chief Justice that there is sufficient in the language of 
the document itself, to hold that the words purusha santhathi 
which are by no means to be regarded as terms of technical 
legal import, were not intended to be used in a comprehensive 
sense so as to include both legitimate and illegitimate children 
as held by the Subordinate Judge. The Subordinate Judge seems 


1, A.LR. 1933 Mad. 659. 
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to suggest that there is a distinction in the mode of construction 
between a will and a settlement. If I understand him aright, 
he seems to be of the opinion that the deed has to be scruti- 
nised not from the background of approach proper fora gift or 
a will, but rather on the footing that it evidences a recognition 
by the eldest brother of pre-existing rights in the younger in 
consideration of the latter in their turn conceding the imparti- 
bility of the estate; in other words, they are not to be regarded 
as mere volunteers but rather as persons’ possessing definite 
tights which tbe eldesi brother was bound to respect. Assuming 
this to be right, I still fail, to understand how this aspect of 
the matter provides ‘a definite point from which we have to 
start’. It is unfortunate that the learned Judge has not been 
more explicit, and we are consequently obliged to labour more 
or less in the dark as to the precise nature and effect of the 
distinction which he seems to have had in mind,and the manner 
in which that distinction has influenced his judgment. For 
myself, I cannot see why the younger brothers should be regard- 
ed as having made a great concession, asit is improbable to a 
degree, that they or any of them could have seriously believed 
in the partibility of the estate. In fact, as the deed itself 
shows, they meekly acknowledged the iinpartibility of the estate 
receiving only a share in the cash and jewels, a sum of money 
for the purchase of a residential house, an inconsiderable 
marriage provision and a moderate maintenance allowance. I 
amunable to see how the fact that it is a deed of settlement and 
not a will or a gift advances the case of the respondents. Ido 
not know, I can only suspect it, if the learned Judge by his 
reference to rights and obligations in this context is laying a 
foundation for the view that the brothers were in a position to 
extract and did in fact extract from the Raja a recognition of,a 
heritable right in the allowance, similar in character and des- 
cendibility, to ordinary heritable property and capable therefore 
of being taken by issue legitimate as wellas illegitimate. If so, 
I am afraid he must have carried a second error into the con- 
struction of the document. 

Now, coming to the words purusha santhaths themselves. 
The word santhatht would ordinarily denote legitimate progeny 
only. If a suffizient expression of intention to the contrary is 
contained in the document, or is capable of being otherwise 
collected from it, the word will not by itself exclude the possi- 
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bility of illegitimate issue coming in, as there is nothing in its 
etymological sense against such an extension. In current 
language however, when a person, be he Sudra or a twice born, 
uses the word he would rarely indeed intend it to denote illegi- 
timate issue. The prima facie meaning of santhathi as of 
‘children’ being legitimate children that meaning is the one to 
be attached to it in the spoken as well as in the written word. 
Where however the word is used as a word of limitation, heirs 
in general would be indicated by it, and an illegitimate son 
where he happens to be an heir will no doubt come in. In 
other words, law will bring in the illegitimate son as an heir, if 
a party is found to have left the law to regulate the succession, 
and does not trouble to regulate it himself. 


The decisions noticed by the learned Subordinate Judge in 
this context are of little value as in those cases the word has 
only been held to include collaterals or heirs in general, though 
santhatht in its literal sense may refer to lineal descendants. No 
decision has been cited in support of the contention that santhathi 
includes illegitimate descendants in the absence of something 
definite in the deed or in the surrounding circumstances show- 
ing that it was the intention of the executant to use the term in 
that special sense. In other words the prima facie meaning 
cannot be made to yield to and make way for another and a 
possible meaning in the absence of an overriding context or of 
surrounding circumstances of sufficient strength. But that is 
not the case here. On the contrary it is the primary meaning 
that I think holds the field to the end. So much for the mean- 
ing of the words without reference to the context. 


A consideration of the language of certain of the clauses of 
the deed also leads to the same conclusion. In the first place, 
in no part of the document is there anything against the natural 
prima facie meaning of the word. What there is, tends only to 
support it. In the operative portion of cl. 2 of the deed, the 
words purusha santhathi are used to indicate the devolution of 
the estate after the eldest brother Sri Raja Rajagopala, his son 
and son’s son, and it is in the highest degree unlikely that any 
but legitimate issue would have been here envisaged or meant. 
AsI have said it is difficult to imagine that the members of 
this family would have contemplated the possibility of the 
failure of legitimate issue in all the four branches. If in this 
clause purusha santhatht bears the meaning of legitimate issue, 
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as I think it did, the same meaning should be attributed to the 
expression in other parts of the deed as well. It would 


‘be wrong to give different meanings to the same expres- 


sion in different parts of the same document, unless the context 
demands it. It will be seen however that the contrary inten- 
tion is plainly shown by two other clauses to be found later in 
the document. 


In referring to the events on the happening of which, the 
estate is to devolve on the next senior line. it is worthy of 
note, that the devolution is made conditional on the absence 
of the aurasa’or the adopted son only, suggesting that the 
existence of an illegitimate son would not make a difference; 
whereas if the respondents’ argument is right, the collaterals 
cannot succeed to the estate if there is in existence an illegiti- 
mate son. The learned Judge considers that the use of the 
word ‘members’ in the clause ‘subject only to the condition of 
paying allowance to the other members of our family suitably 
to their respective status’ suggests the inclusion of illegitimate 
children. Illegitimate sons may be members of the family 
according to the law, but there does not appear anything in the 
context to suggest that the word ‘members’ was consciously used 
or could have been used in the document so as to include illegi- 
timate sons, Here again the learned Judge is obsessed with the 
membership of the illegitimate son under the law, and has failed 
to address himself sufticiently to the question of what the inten- 
tion of the parties is likely to have been. It is doubtfulif they 
were cognizant of the membership theory at all which does not 
appear to have been clearly grasped even by the Courts at the 
date of the document. Neither party has suggested that the 
assistance of a trained lawyer was requisitioned for the pre- 
paration of the document and there is no reason to think that 
the word ‘members’ while it may include females, was intended 
to bring in illegitimate offspring. It is equally profitless to 
regard the reference to the rules of Hindu Law in certain 
passages as lending support to the contention that except in 
regard to his amount, the allowance was to follow the line of 
descent laid down by thatlaw. Thisis merely to give effect 
again to the law, and not to the intention, 

It is with the portion of cl. 5 extracted in the beginning of 


this judgment that we are directly concerned. On that clause 
the respondents almost solely found’their case in support of a 
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construction favourable to them. After setting out correctly 
the rule governing the construction of documents, the Subor- 
dinate Judge asks himself the question ‘‘whether there is so 
strong a probability of intention to exclude or not to include, 
the illegitimate sons of the junior brothers, or that a contrary 
intention cannot be supposed, because we are now discussing 
the question on the footing that the expression ‘purusha 
santhath? prima facie connotes both legitimate and illegitimate 
children.” The italics are mine. He thus starts with a wrong 
premise, for as I have endeavoured to explain, this is neither 
the prima facie meaning of the expression as ordinarily . spoken 
or understood, nor do the surrounding circumstances so far as 
I can see point to this being the sense in which the parties 
could be deemed to have used it. In fact he assumes that the 
words include illegitimate children, and proceeds to examine the 
language of the document for the purpose of seeing if there is 
anything in it against such a pre-determined meaning. On 
account of this wrong approach, the judgment loses a great deal 
of the value that would otherwise belong to it.. 


What appears to be a decisive argument against the 
Subordinate Judge’s view is contained in two other clauses of 
the deed, where the words purusha santhaths is followed by 
the expression either by way of aurasa, or by way of adoption. 
In the one, it is provided that on the death of any malé methber 
in any of the three branches without purusha santhathi either 
by way of aurasa or by way of adopiion, the allowance should 
go to the gnatis nearest to him in his own branch according to 
Hindu Law. By the second, it is directed that on the extinction 
of any of the three branches by the total absence (tbat is, com- 
pletely) of purusha santhathi either by way of aurasa or-by 
adoption, the allowance which was being paid to that branch 
should be stopped to the extent of a half alone, namely, -Rs. 500 
being payable as maintenance for life to the widow or widows 
of the last person in the branch who died without purusha 
santhaiht. The italicized words either by way of aurasa or by 
way of adoption in those clauses do seem to explain when accord- 
ing to the deed a person is to be regarded as dying without 
purusha santhathi. That event in the language of the parties 
themselves happens, when he should die without male issue either 
by way of aurasa or by way of adoption. In aurasa we have 
once again a word whose strict etymological import is perhaps 
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wider than its ordinary or even legal meaning. The etymological 
meaning is “produced from the breast, born of oneself, or 
legitimate.” But whatever its literal meaning, it is clear that 
both Manu and Yagnyavalkya define the word as denoting the 
son born of lawful wedlock only. According to Manu, Chap. 
TX, 166: 

A separa I Aag TA | 

wane Arha ya wares l 
Chapter II, 128: 

ara mida: dea: yA: 1* 

“Whoever is begotten by a man himself ona lawfully married (purified 

by marriage) wife of his own, he should be known as an aurasa son regarded 


as the foremost among sons.” 

Yagnavalkya is still more explicit. An aurasa (son) is he 
who is produced by a Dharma Patni (lawfully wedded wife). 
This isin fact how the word is also commonly understood, 
Sadu v. Baiga and Genui and Subramania Atyar v. Rathnavelu 
Chetty®. All doubt is completely dispelled by the use of the 
word along with and incontrast to, an adopted son in the phrase 
‘by way of aurasa or by way of adoption.’ In this collocation, 
aurasa can only mean legitimaie son, and this is not disputed. 
lf this view is correct, it would necessarily follow that the exis- 
tence of an illegitimate son notwithstanding, the allowance would, 
in the one case, pass over to the nearest collaterals (gnats) 
in the branch, and in the other be partially stopped, if there 
be neither a legitimate nor an adopted son. The illegitimate 
son is thus left out of account, and the whole scheme of devolu- 
tionis built up, itseems to me, by taking into account legitimate 
descendants only. In the light to this explanation which is 
found in the document itself, it is not permissible to overlook 
the meaning suggested by it in favour of any other meaning. 
The learned Judge does not deal with this point directly but 
goes on to consider the meaning of the word gnats occurring 
in the first of these clauses which word, according to him, in- 
cludes illegitimate sons also. He then goes on to hold that 
on failure of the legitimate or adopted son, the gnatts including 
the illegitimate son would take the allowance, and thus the 
illegitimate son is left in after the aurasa and the adopted sons 





: 1. (1878) I.L.R. 4 Bom. 37 (F.B.). i 
2. (1916) 33 MLJ. 224: LL.R. 41 Mad. 44 (F.B.). 


* Yagnavalkya. 


t] THE MADRAS LAW JOURNAL REPORTS. 863 
by the use of the word gnati. Here again the learned Judge 
has not taken the ordinary colloquial meaning of a word in 
constant use. Gnati is rendered as agnate, which term again 
the official interpreter rightly explained as referring to collateral 
agnatic relations. It is unusual to refer to a brother asa gnati 
in a joint family though again in Sanskrit the word does include 
a brother also. The question in reality is not whether an illegiti- 
mate brother is a gnati or vot for purposes of succession, but 
whether the word is used in that unusual sense in the deed. 
Before us, however the argument mainly was that this clause 
has no application, as the case is governed by the earlier clause 
referred to already, but we are unable to shut our eyes to an 
interpretation which the document itself furnishes. 


As regards the second of the clauses above referred to the’ 


extinction of the branch takes place by the total cessation of 
male descendants either by way of aurasa or by adoption, and, 
it is to be noted, in spite of the possible existence of illegitimate 
sons as in the previous clause. On this clause two answers are 


attempted in the judgment of the Subordinate Judge, both of 


which however appear to be laboured and unconvincing. He 
thinks that the use of the word ‘completely’ which is the same 
as the word ‘total’ in the official translation, shows that the use 
of the words ‘aurasa’ or ‘adopted’ were merely illustrative and 
so they do not exclude the illegitimate issue. Healso goes back 
to the first clause, where the expression by way of aurasa or 
by adoption does not accoinpany the word purusha santhathi 
and says, ‘Mr. Srinivasa Aiyangar, plaintiff’s counsel, further 
argued that if the intention was to restrict the applicability of 
the term purtisha santhathi only to legitimate progeny, either 
born or adopted in the first clause itself which contains the dis- 
position to purusha santhathi of Raja Venugopal the qualifying 
words aurasa or adopted would have been used in that clause 
alone. This certainly is an argument, the force of which it is 
difficult to minimise.” For my part I am unable to see much 
force in that argument. Indeed in the light of the knowledge 
gained by a consideration of the later clauses, it iseasy to under- 
stand the true meaning of the words purusha santhathi wherever 
they occur, even if they are not accompanied by the phrase 
aurasa or adopted son. The earlier clause would thus receive 
a meaning to which no reasonable exception could be taken. I 
may perhaps in this connection refer to the rule of construction 
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E under the English Law stated by Cotton, L.J., in a form 


[Megson v. Hindlet], specially appropriate even to another and 
a different system which unlike that system, recognises a limited 
right of heirship in the illegitimate son. He says: 

“To take a case ont of the common rule that only legitimate children can 
take under a gift to ‘children’ there must be on the face of the will such a 
strong probability of the testator’s intending to include illegitimate children 
that a contrary intention cannot be imputed to him.” 

If we substitute purusha santhatht for ‘children’ in this 
passage, we have a statement of the law which eminently fits into 
this case. I do not understand the Privy Council as laying down 
the law differently in the Balrampur case, Sher Bahadur v. 
Ganga Bakhsha, where they meant, I think, merely to illustrate 
the proposition that the presence of special circumstances may 
lead to a different conclusion. S. 100 of the Succession Act 
may also be remembered in this connection 


I regret I am unable to attach weight to most of the consi- 
derations which have weighed with the learned Subordinate 
Judge in his construction of the deed of settlement, and accor- 
dingly feel constrained to differ from him. The deed does not, 
and I think, was not intended to, confer rights on illegitimate 
sons, whose rights if any must be sought elsewhere, namely, 
the Hindu Law. 


The second contention urged by the learned Counsel for the 
respondents is that under the Hindu Law and apart from the 
deed of settlement, the respondents who are the illegitimate sons 
of Sri Raja Venugopal are entitled to maintenance out of the 
impartible estate. The learned Subordinate Judge did not 
accede to this contention. But as we are ofa different opinion, 
itis necessary to go into this question in some detail. The 
subject is one of considerable complexity and difficulty on 
account of the vicissitudes which have attended the course of 
decisions regarding the basic principles of the law relating to 
impartible estates. It is only fair to say that we would 
have had a great deal of difficulty in arriving at the conclusion 
at which we have arrived but for the latest pronouncement of 
the Judicial Committee in The Collector of Gorakhpur v. Ram 
Sundar Mals. The clear light which this decision has thrown 
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‘on the subject has dispelled all doubts as to the law that we a 
bound to apply to the decision of ‘this case. 

The paternity of the respondents is not now disputed. Not 
is it disputed that they fulfil the description of Dasi Putras in 
Hindu Law, capable of inheriting to their putative father Raja 
Venugopal. The V enkatagiri family of which Raja Venugopal 
was a member belong to the Velama community, a subdivision 
of the Sudra caste amongst Hindus. The estate is by custom 
impartible and descendible to the eldest representative in the 
eldest line according to the rules of lineal primogeniture. The 
appellant has conceded that it is held as joint family property, a 
concession which has been recorded by the learned Judge and 
not questioned in the appeal. His contention is that under the 
Hindu Law the junior members in a joint family of .which the 
senior member alone is the sole holder of an impartible estate, 
have no right apart from custom to be maintained out of the 
estate or its income. Proof of thecustom would not, of course, 
be insisted if the claimant were a brother or son, as in such a 
case the custom has been so often judicially noticed that it is no 
longer necessary to adduce proof of it. Rama Rao v. Rajah of 
Pittapurl, But if the claimant is a more distant relation, 
he must, it, is argued, make out a custom entitling him to maint 
tenance, before he can succeed. j 

The right of illegitimate sons to maintenance out of the 
partible assets of the joint family to which he belongs has now 
been finally settled by the decision of the Privy Council in 
Vellatyappa Chetty v. Natarajan. The relevant passage in 
their Lordships judgment has been extracted in the judgment 
of my Lord. That passage, if I may say so with respect, is clear 
and telling, and has finally set at rest all controversy regarding 
the jural basis of an illegitimate son’s right of maintenance 
under the Hindu Law. It is now established that that right 
springs out of his membership of the putative father’s family, a 
membership which necessarily carries with it a legal right to be 
maintained out of the common assets. Where the family 
consists of illegitimate and legitimate sons and no collaterals, 
his rights are higher, but this aspect of his rights is of no 
materiality in this case. As held in Rama Rao v. Rajah of 
Pittapur), the second Pittapur case the right of coparceners to 





1. (1918) 35 M.L.J. 392: L.R. 45 LA, 148, 155: I.L.R. 41 Mad. 778 (P.C). 
2 (1931) 61 M.L.J. 522: L.R, 58 LA. 402: LL.R. 55 Mad. 1 (P.C). 
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maintenance out of the coparcenary property is an inherent 
quality of that property. What was described in this case as 
the inherent quality of the coparcenary property as regards 
a full coparcener, has, it seems to me, been extended by 
Vellatyappa Cheity’s casei to an illegitimate son by reason of 
his membership of the family, though his membership is inferior 
to that of a legitimately born son. 


To this extent the right of the illegitimate son is practi- 
cally conceded. The Subordinate Judge appears to accept the 
position so far; for he has said: 

“If in the present case, the claim for maintenance, letus assume, had 
been directed against not impartible property, but against partible property, 
then clearly, if the plaintiffs father Raja Venugopal had left no separate 
property, since he left no legitimate issue (in fact be died unmarried) the 
plaintiffs would clearly be entitled, according to Vellatyappa Chetty v. 
Natarajan! to maintenance from the defendant who is their collateral, in 
possession of the joint family property.” 

The qualification mentioned here and having reference 
to the separate property of the putative father is the matter 
on which their Lordships did not and were not called upon 
to express an opinion. This question does arise for con- 
sideration in the present case as admittedly the father has died 
leaving considerable separate property which has passed into the 
hands of the respondents under his will. 


It is, however, difficult to see how this circumstance can 
operate to deprive them of their right to be maintained out of 
the estate, if otherwise they have the right. They have the 
right because they are members of the family, and the right will 
subsist so long as the membership continues. Neither their 


-status as ‘members nor their right to maintenance which is a 


consequence of that status can be imperilled by the accident of 
their coming into possession of the separate property of the 
father. What was urged was that even if the right be held to 
exist, yet the very nature of that right is such, that effect should 
not be given to it where the claimant is well supplied in this 
regard from other sources. . In other words there is no need to 
maintain persons who are already well maintained by others or 
from other sources. The correctness of this proposition was 
examined by this Court in Lingayya v. Kanakamma? and 





1, (1931) 61 M.L.J. 522: L.R. 58 I-A. 402: LL.R. 55 Mad. 1 (P,C.). 
2. (1913) 28 M.L.J. 260: LL.R. 38 Mad, 153, 
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Kodandarams Reddi v. Chenchammal and the conclusion was 
reached that itis unsound. Both these cases related to a claim 
by the widow of a deceased coparcener, but the decision must 
be held to govern the present case as the basis of the claim 
whether it is by a widow or by an illegitimate son, is identical. 
I may also mention that on this point the Subordinate Judge 
has himself come to the same conclusion. 


The question then is whether there is any difference in the 
principle to be applied because it is not partible property but an 
impartible estate against which the maintenance is claimed. 
Ilegitimacy by itself being no longer after Vellatyappa Cheity’s 
case’, an obstacle to the recognition of maintenance rights, the 
question narrows itself to this; is there anything in the nature 
or incidents of an impartible estate, anything so special and 
peculiar that it necessarily displaces the junior member’s right 
to maintenance, which is, as the Privy Council described it, an 
inherent quality of common property? The learned Subordinate 
Judge is of the opinion that the difficulty lies not in the respon- 
dents being of illegitimate descent, but in their being beyond 
the admissible degree of relationship. The contention of the 
learned Counsel for the appellant on this point was almost 
entirely founded on the decision of the Privy Council in the 
second Pittapur case?, According to him this decision of the 
Privy Council concludes the question against the respondent and 
in favour of the appellant. On the other hand it is contended 
for the respondents, that the authority of this case has been 
greatly circumscribed, and must now be regarded as confined to 
the actual decision contained in it and no more. 


It is therefore necessary to examine the soundness of this 
argument, and to see whether there is in the later cases an 
exposition of principle at variance with what appears to be 
stated in the second Pittapur case3. That case related to a 
claim to maintenance by the son of the adopted son of the last 
holder of the Pittapur estate, an impartible zamindary in the 
Northern Circars. The estate was held by a devisee under the 
will of the last holder, who claimed to be the aurasa son. The 
sonship had been denied by the claimants’ father and was also 





1. (1929) 59 M.L.J. 531. 
2, (1931) 61 M.L.J. 522: L.R. 58 I.A. 402: IL R.55 Mad. 1 (P.C). 
3. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C). 
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denied by the claimant, and the claim was made to rest’ on an 
allegation of co-ownership with the last holder, which was not 
affected, it was urged, by the estate getting into the hands of a 
stranger under the will. The claim was rejected. The plain- 
tiff did not attempt to prove that there was any custom affect- 
ing this zamindari which enjoined the making of grants to any 
persons, nor did he put his case on any claim resting on rela- 
tionship. It was by reference to the general law, that he 
attempted to sustain the claim, by suggesting that that law cast 
a real, and not a mere personal burden which followed the pro- 
perty into whose soever’s hands it passed. This was a patently 
extravagant proposition as the burden does not become real, 
until the estate is charged by act of parties or by decree of 
Court. In rejecting the claim, their Lordships held, 
as the concluding paragraph of the judgment shows, that 
a claim of the kind not based on relationship must fail, quoting 
the following extract from Sankaran Nair, J.’s judgment in the 
High Court: 


“ The plaintiff does not advance any claim based on relationship. He 
tefuses to admit any relationship ........ As there was no community 
of interest the property is not burdened with his claim in the hands ofa 
donee.” ` 

This passage does suggest that their Lordships threw out 
the claim on both grounds, namely, the absence of relationship, 
and the absence of co-ownership. In fact the greater part of 
the judgment is devoted to the discussion of the question 
whether there was in law a coparcenary in respect of an impar- 
tible estate. Atpages 153 and 154 the following observations 
occur: 


¢ 


“Tt issettled that in an impartible zamindari there is no coparcenary, 
and consequently no person existed who as coparcener could object to aliena- 
tion of the whole subject by the de facto and de jure holder.” “It follows 
that the right to maintenance, so far as founded on or inseparable from the 
right of coparcenary, begins where soparcenary begins and ceases where 
coparcenary ceases” .....-.. “An impartible zamindari ıs the creature 
of custom, and itis of its essence that no coparcenary exists. This being so, 
the basis of the claim is gone, inasmuch as it is founded on the consideration 
that the plaintiff is a person who, 1f the zamindari were not impartible, would 


_ be entitled as of right to maintenance.” 


These observations, there can be no doubt, prima facie do 
touch and govern the principle of the law to be applied in the 
present case, and they appear to negative the possibility of a 
coparcenary in relation to an impartible estate. In fact they 
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embody the logic underlying the decisions of the Privy Council Maharajah 


in Sartaj Kwart’s casei and the first Pittapur case? and this ot hiia 
Couri would have been powerless to pass them by, but for the Raja 


latter decisions of the Board. Before referring to them it may Ralen wasn 
not be out of place to remember it was a new interpretation of 


the law that was ushered in by these decisions. In the second Smp 


Pittapur cases itself it was observed: Aiyangar, J. 


“It is beyond doubt that the decisions in the Madras Courts prior to the 
case of Sarta; Kuart v. Deoraj Kuan}, embodied the theory that there was 
joint property in an impartible zamindari, which only fell short of coparcen- 
ary because, by custom, partition was inadmissible.” 


It is needless to cite or examine the authorities as their 
Lordships do not apprehend that there is any doubt as to this 
statement being correct. It will be sufficient to quote a frag- 
ment of the decision of the Court of Appeal in that case itself: 


“Tt must be conceded that the complete rights of ordinary coparcenary- 
ship in the other members of the family to the extent of joint enjoyment and 
the capacity to demand partition are merged in—or perhaps, to use a more 
correct term, subordinated to—the title of the individual member to the 
incumbency of the estate, but the contingency of survivorship remains along 
with the right to maintenance in a sufficiently substantial form to preserve 
for them a kind of dormant co-ownersbip.” 


This change is also noticed in Abdul Asis Khan Sahib v. 
Appayasams Naicker4, where again their Lordships observed 
that 


“Tt was the accepted Jaw in Madras that the holder of an impartible 
xamindari, who was himself a member of an undivided family, could not 
alienate or incumber the corpus of the estate so as to bind bis coparceners, 
except for justifiable especial causes. Prior to 1589 there had been a series of 
decisions to this effect in Madras Courts, but in that year, following the judg- 
ment of this Committee in the case of Rant Sarta; Kuars v. Rant Deoras 
Kuart, the High Court of Madras overruled those decisions (Beresford v. 
Ramasubba®) ; and it has recently been beld by this Committee in the case of 
Raja Rao Venkata v. Court of Wards*, that impartible xamindaris in the 
Presidency of Madras are not inalienable in the absence of proof of some 
special family custom or tenure attaching to the zamindari, and having that 
effect.” 


In short the change over was from one legal theory 
to another. According to the earlier, there is nothing 








1. (1888) L.R. 15 I.A. 51: I.L.R. 10 All, 272 (P.C.). 
2 (1899) 9 M.L.J. Supp. 1: L.R. 26 I.A. 83: LL.R. 22 Mad. 383 (P C,). 
3. (1918) 35 M L.J. 392: L.R. 451A. 48:1 L.R. 41 Mad 778 (P.C.). 
4. (1903) L.R. 31 1.A.1 at 9: LL.R. 27 Mad. 131 (P.C.). 
5. (1889) LL.R. 13 Mad. 197.: 
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incongruous in a joint family holding an impartible estate 
though its essertial character of impartibility necessarily dis- 
placed the right to common enjoyment and partition. But 
succession and maintenance in no way impinging on imparti- 
bility were not struck at by it. The joint ownership remained 
as a live though dormant force, active not only in the matter of 
succession and maintenance, but also in regard to the restraint 
on alienation. Such was the view which had been consistently 
taken before 1889. Looking at it purely from the standpoint 
of legal theory, it is difficult to find fault with it. Naraganti 
Achammagaru v. Venkatachalapati Nayanivarut. Indeed Lord 
Dunedin seems tacitly at any rate to concede s> much, in 
Baijnath Prasad Singh's cases. 


According to the other theory of which the Sariaj Kuari’s 
case} and the second Pittapur case4, are the exponents, there 
can be no real coparcenary or joint ownership in impartible pro- 
perty and in strict legal theory, two such conflicting incidents as 
impartibility and co-ownership cannot co-exist side by side in 
the same estate at the same time. The holder must be the full 
and sole proprietor as he is in fact unrestrained in his enjoyment 
of the estate and uncontrolled in his power of disposal over it. 
Such an extensive right can be understood only if the estate is 
regarded as his separate or self-acquired property. True, the 
successor is to be ascertained by calling into aid the rule of sur- 
vivorship peculiar to joint property, but that is not because of 
an actual, living, unity of title; it is merely a fiction to be 
imagined for the nonce, a mere survival perhaps from an archaic 
system which has perished. Rajah of Kalahasti v. dchigadus. 


On the former of these two theories the claim to mainten- 
ance could be sustained; the latter would negative it. A choice 
has therefore to be made between these opposite theories, a 
choice, which has been rendered easy by the decision of the 
Board in Baijnath Prasad Singh’s case? and in the Collector of 
Gorakhpur's case6. In them, the Privy Council appear to have 
unmistakeably made the choice themselves. It would not there- 





1. (1881) I.L.R. 4 Mad. 250 at 266. 
2. (1921)40 M.L.J 387: L.R. 481A.19-at 212: IL R. 43 All. 228 (B.C). 
3 (1888) LR.ISTA 5!1:I.L.R. 10 All. 272 (P.C.). 
4, (1918) 35 M.L.J 392: L.R. 45 I.A 148: L.L.R. 41 Mad. 778 (P.C.). 
5. (1907.17 M.L.J. 367: I.L.R. 30 Mad. 454, 
6. (1934) 67 M.L.J. 274: L.R. 61 LA. 286: I.L.R. 56 All. 468 (P.C). 
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fore be right for us to refuse io follow the interpretation given 
in these later decisions, whatever our view might have been in 
the absence of these decisions. 

As will be shown presently the authority of Sartaj Kuar?'s 
case}, and the others which had accepted the school of thought 
reflected in it holds good only in so far as the power of absolute 
disposal recognised in them is concerned. It is an anomaly 
no doubt that there could be a co-ownership which is at the 
same time capable of being destroyed by a unilateral and capri- 
cious disposal of the property by the head of the family. But 
law can scarcely be Jogical, where itis moulded and modified to 
give effect io intruding custom. It is not the function of this 
Court for that reason to cavil at an established principle if it 
has the support of the Judicial Committee. Its illogic, if any, 
has to be mended only by resort to legislation. In fact that is 
what happened in Madras. Soon after the decision of the 
Privy Council in the first Pittapur case, when this Presidency 
awoke to the new interpretation of the law, the Local Legisla- 
ture effected by Statute a restoration of the law to what it was 
all along understood to have been. The Madras Impartible Es- 
tates Act, Acts LI of 1902 and II of 1904 both contain provisions 
enacted for the purpose of replacing on the holder for the time 
being, the restraint on alienation, which had been displaced as a 
result of Sartaj Kuari’s casel. More recently by an amending 
Act (XII of 1934) express provision bas been made recog- 
nising a right of maintenance in favour of descendants up to 
the third degree, while in regard to others, the law was left 
where it was. 

Baijnath Prasad Singh’s cases is a definite landmark 
in the evolution of the law relating to impartible estates. 
The question there raised related to the succession to an 
ancient impartible estate, the contest being between the senior 
lineal descendant of the common ancestor of the last holder on 
the one hand, and his uncles who were therefore collaterals one 
degree nearer but of a junior branch on the other. The family 
was undivided. Their Lordships upheld the superior claim of 
the former, observing 

“that this zamindari being ancestral property of the joint family, though 
ampartible, the successor falls to be designated according to the ordinary rule 


1, (1888) LR 15T.A.51:1L.R.10 All 272 (1'.C.). 
2. (1999) FAL Supp 1: L.R. 26 I.A. 83: LL.R. 22 Mad. 383 (P Bet 
3. (1921) 40 M.L.J. 387: LR. 48 I.A. 195: IL.R. 43 All. 228 (P.C. 
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of the Mitakshara Law, and that the respondent being the person who in a 
joint family would, being the eldest of the senior branch, be the head of. the 
family, is designated in this impartible Raj to occupy the gadi.” 

The entire case-law was most carefully considered by Lord 
Dunedin who had himself as a member of the Board delivered 
the judgment in the second Pittapur casei. The argument that 
impartible estates must be held to be governed by the ordinary 
rule of law applicable to separate or self-acquired property, as 
the logical and inevitable conclusion to be reached from the 
Sartaj Kuarřs case® and the second Ptttapur casel, was in 
terms rejected. Lord Dunedin observed: 

“The question of how to select the head of the family ina joint family 
is part of the general law. That the custom of impartibility does not touch 
it is shown by the long list of authorities above cited, and there is in their 
Lordship’ view no necessary logical deduction from the decisions in Sartaj 
Kwart’s case? and Rama Rao v. Rajak of Pittapur!, which forces them to an 
opposite conclusion.” 

The first of these cases was distinguished on the 
ground that what was decided in it was that inan im- 
partible Raj there was no such co-ownership in the other 
members as to give them a title to prevent alienation by 
the holder; and that the right of the other members that was 
being considered was a presently existing right and not the 
chance which each member might have of a succession emerging 
in his favour in the future which it was said, was obviously 
outside the inquiry. As regards the second Psttapur casel, it 
was observed that the claim for maintenance as put forward 
was made, not against the head of the family of which the 
claimant was a member, but against a stranger donee, against 
whom it could not prevail unless it was of the nature of a real 
right. Their Lordships added: 

“Now it could only be of the nature of a real right, no proceedings having 
taken place before the estate got into the hands of the donee, if the maker of 
the claim had before that event been a person who was in some way am 
actual co-owner of the estate, and any observations which go to the question 
of maintenance apart from the question of real right may be treated as 
obiter dicta.” 

The italics are mine. The italicised words appear to sug- 
gest that there was or might have been an enforceable claim 
against the estate so long as it was in the hands of the previous 





1. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C.). 
2 (1888) L.R. 15 LA. 51: LL.R. 10 All. 272 (P.C.). 
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holder but it failed as against the donee because the claim had 
not been converted into a charge before the gift was made. But 
this construction cannot, I admit, be said to be clear enough for 
being acted upon more especially on account of the views 
expressed in the two later decisions of the Board to which I shall 
refer presently. It is more pertinent for the present purpose to 
enquire what in fact were the observations in the second 
Pittapur case}, which in their Lordships’ opinion deserved to be 
treated as obiter dicta, according to Baijnath Prashad Singh's 
case3. As I understand it, the position taken up by Lord 
Dunedin was this. The estate had passed into the hands of a 
stranger who had taken it absolutely under the will of the pre- 
vious holder. Being astranger to the family he cannot be made 
liable for the maintenance, unless the estate itself had been, 
previous to the transfer, subject to a charge. There was no 
charge for a mere maintenance claim under Hindu Law. In 
other words it was not of the nature of a real right. True he 
was a coparcener; but his coparcenership or co-ownership had 
been overwhelmed by the custom of impartibility, to such an 
extent that it ceased to be a full or actual co-ownership. It 
was not in fact an actual co-ownership at any time, but it was 
less of it, after Sartaj Kuart’s case’, which had negatived his 
right even to interdict an unjustifiable alienation in spite of its 
resulting in a total destruction of all his right. A discussion of 
such a limited co-ownership had no bearing on the claim as 
against the stranger, as it could not influence the decision in any 
event one way or the other. So it followed that the obser- 
vations in the second Pittapur casel regarding the absence of 
coparcenary rights in an impartible estate were really unneces- 
sary, and were accordingly to be treated as obiter dicta. Having 
thus disposed of the theory ofa total absence of all coparcenary 
right in the junior members, his Lordship felt himself at liberty 
to examine the question afresh, and came to the conclusion 
that a limited coparcenary did exist in an impartible joint 
family estate and governed the choice of a successor to it. In 
so far therefore as the second Pittapur casel spelt the negation 
of a coparcenary in such an estate as being incompatible with 








1. (1918) 35 M.L.J. 392: L.R. 45 I.A 148: 1.L.R. 41 Mad. 778 (P.C). 
2. (1921) 40 M.LJ. 387: L R 48 I.A. 195: I.L R. 43 All. 228 (P.C). 
3. (1888) L.R. 15 LA. 51: LL.R. 10 All. 272 (P.C.). 
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impartibility it has ceased to be a binding authority. That is 
why, it seems to me, Lord Dunedin criticised the use of the 
words coparcenary and coparceners asapplied to a joint family 
under the Mirakshara, and said that it is necessary not to fasten 
the attention on the word ‘coparcenary’ but rather to inquire 
what actually was decided in the Sartaj Kuar’s casei. That 
again is the reason why turning to the second Pittapur case, 
they stated that it must be remembered that the claim put for- 
ward was made not against the head of the family of which the 
claimant was a member, but against a stranger. Itis no longer 
possible to regard the second Pittapur case? as governing a 
claim to maintenance, where the claimant is a coparcener and 
a member of the joint family and nota mere stranger. Deprived 
as it undoubtedly was, of some of its essential attributes, 
coparcenary still remained, submerged but not destroyed, yet 
sufficiently alive to regulate succession. Whether it has been 
left with sufficient strength to support a claim to maintenance 
also, is a question which cannot be deemed to have been con- 
cluded by this case, but remains open for future decision. The 
power of independent disposal recognised by Sartaj Kuart’s 
casel was however affirmed, with the observation that case had 
stood too long to be disturbed. 


The nature of the coparcenary right in relation to an im- 
partible estate once again arose for consideration by the Privy 
Council in Protap Chandra Deo’s case3, The main appeal before 
the Board was directly concerned with the validity of a disposi- 
tion by will by which the last holderhad diverted the succession 
away from the appellant who would have in the ordinary course 
taken it by survivorship, as the family was undivided and the 
estate, ancestral. The will was upheld. No other conclusion 
could have been arrived at without overruling the Sartaj 
Kuarv’s casel and ibe cases that followed it which their Lord- 
ships declined to do. The inconsistency between the two lines 
of cases the one accepting, and the other negativing the co- 
ownership theory, was again urged, but in vain, as Batjnath 
Prashad Singh's case4 was considered fatal to the contention. 
But of special significance to the present appeal are, it is urged, 





1, (1888) L.R. 15 I.A. 51: LL.R. 10 All. 272 (B.C.). 
2. (1918) 35 M.L.J. 392: L.R. 45 LA. 148: LL.R. 41 Mad. 778 (P.C.). 
3. (1927) 53 M.L.J. 30: LR. 54 I.A. 289: LL R. 54 Cal. 955 (P.C.). 
4, (1921) 40 M.L.J. 387: L.R. 48 LA. 195: LL.R. 43 AIL 228 (P.C.). 
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the observations of the Board made in the cross appeal of the 
respondent objecting to the High Court’s order regarding the 
appellant’s claim to maintenance. Their Lordships negatived it. 


“Firstly, on the ground that the maintenance of himself or his family was 
already provided by a Khorposh grant of certain villages to his predecessors, 
which villages are still in bis possession; and secondly because he has failed 
to establish a right to maintenance by custom or relationship or in any other 
way. See the second Pitiapur caset.” 


The express approval of the decision of the second 
Pittapur case! coupled with the non-recognition of relationship 
as a ground of claim in itself, doesseem to go far to support the 
appellant’s contention. But as against this it was argued 
before us that in view of the finding that the claim had 
been satisfied by a suitable provision already made, the reference 
to custom and relationship as the basis of the claim should 
not be regarded as a binding decision. 


In Shiba Prasad Singh v.Prayag Kumari Debis, the question 
whether co-ownership can be said to be an attribute of a joint 
but an impartible estate, was once again raised and considered. 
Their Lordships re-affirmed the principle of Baijnath Prasad 
Singh’s case3, which did not in fact enunciate a new principle, 
as again and again pointed out by the Board. The applicability 
of the Mitakshara joint family law, was once again reiterated, 
their Lordships observing that the right of survivorship is not 
to be regarded as a mere spes successionis, but a right capable 
of being renounced and surrendered. Any lingering doubt 
based on the observation of their Lordships in Baijnath Prasad 
Singh’s case8, where they spoke of co-ownership as not amounting 
to a presently existing right, and as giving rise to a mere chance 
of succession, was dispelled. This of course sounds the death 
knell of the view that joint ownership in regard to an impartible 
estate is a mere myth. But here again observations do occur, 
regarding maintenance on which the appellant naturally enough 
founds himself. Referring to the four incidents which usually 
come up for consideration when an impartible estate is claimed 
as being held by a joint family, their Lordships analysed the 
legal position and held that out of those incidents, namely, (1) 
the right to partition;(2) the right to restrain alienation by the 
head of the family except for necessity ;(3)the right of mainten- 

1. (1918) 35 M L.J. 392; L.R. 45 I A. 148: IL R. 41 Mad 778 (P.C). 


2. (1932) 63 M L J. 196: L.R. 59 I.A. 331: I L.R. 59 Cal. 1399 (P.C). 
3. (1921) 40 M.L.J. 387: L.R. 48 I.A. 195: I L.R. 43 All, 228 (P.C). 
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ance; and (4) the right of survivorship, the first three should 
be held to have been superseded by custom; and that conse- 
quently an impartible estate though ancestral must be deemed 
to have become clothed by custom with the incidents of self- 
acquired and separate property. The meaning of their Lordships’ 
observations is plain, namely, that the right of maintenance must 
be regarded as incompatible with impartibility and cannot 
therefore be substantiated except by proof of a custom. But it 
is no disrespect to their Lordships to say that what was said 
about maintenance in this case was by way of a reconciliatory 
statement ot differing views as they were, rather than a definite 
decision that one was right and the other wrong. 


The Collector of Gorakhpur v. Ram Sundar Mali, contains 
the latest exposition of the law by the Judicial Committee in a 
way which, in my opinion, leaves no more doubt as to the 
principle on which this appeal falls to be decided. Without it, 
I may frankly admit, the decision of this case must be the other 
way. It may be that the question of maintenance was not the 
question that called for a direct decision in this case either, 
which in fact related to a question of succession. But that is 
not a criticism to which this Court, at any rate, can attach 
weight. It was Lord Blanesburgh who delivered the judgment but 
the Board included Sir John Wallis whose intimate familiarity, 
if I may say so with respect with the peculiarities of the law 
relating to impartible estates is so well known, that an added 
importance attaches to the general position of the law cate- 
gorically stated in the shape of seven propositions of which 
Nos. 1, 2, 3 and 7 are of the utmost importance for the present 
purpose. Of these propositions, Nos. 1 and 2 do not call for 
special notice as they are general in character and refer only to 
the error of thinking that a custom of impartibility is destructive 
of the co-ownership of the junior members of the joint family. 
But Nos. 3 and 7 are couched in unambiguous language and 
mark, as I think, a defnite restoration of the law such as it 
was understood to be before Sartaj Kuart’s case. That law, as 
I understand it, recognised ithe right ofa junior member however 
remote, tO maintenance out of the joint family estate, as a 
consequence of his membership alone, without proof of a 


1 (1934) 67 M.L.J. 274: L.R. 61 I.A. 286: LE.R. 56 All. 468 (P.C.). 
2. (1888) L.R 15 I.A: 51: I.L.R. 10 All. 272 (P.C.). : 
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custom. The words “at length” and “now” used in the third 
proposition and the observation in the seventh that the recent 
decisions of the Board constitute a further land mark in the 
judicial exposition of the question at issue show that while they 
were quite conscious of the contrary theories which had found 
expression in the second Pittapur casel and the two other cases 
cited above, Protap Chandra Deo’s case® and Shiba Prasad 
Singhy. Prayag Kumari Debis, their Lordships definitely declined 
to perpetuate them. The true basis of the right of maintenance, 
namely, the joint ownership of the junior members according to 
the Mitakshara law was at last accepted and the Chellapalli case4, 
which had been decided without reference to custom was cited 
as illustrative of that view though it had been understood in a 
different sense in the second Pittapur casei. The seventh pro- 
position quite clearly re-afirmed the dethronement of the theory 
of fictional co-ownership, in far more positive language than 
even that used in Protap Chandra Deo’s case? and proceeded to 
derive the right to maintenance from membership of the family 
as the result from a cause where the family was joint. 


I regard this case as finally setting at rest all controversy 
on the subject of impartible estates. The status of the junior 
members has at long last been vindicated and with it also the 
attendant right to maintenance arising out of it, though it 
might be defeasible by an alienation supervening, unless made 
a charge on the estate in the meanwhile. For it is clear that 
freedom from restraint on alienation whether illogical and 
incongruous or not remains supreme, at any rate in those 
provinces where legislation has not been resorted to. The 
learned Judge in the Court below is of the opinion that the 
second Pittapur casei, still governs the question of maintenance, 
as on this point, it had not been departed from in the two later 
cases referred to above Protap Chandra Deo’s cases and Shiba 
Prasad Singh’s cases and must be held not to have been 
departed from even in the last one either. He thinks that in 
the use of the qualifying phrase ‘however limited’ in the third 
proposition of their Lordships in the Colector of Gorakhpur’s 
cases, there is a sufficient expression of intention to leave the 


1. (1918) 35 M.L J. 392: L R. 45 LA. 148: LL.R, 41 Mad. 778 (P.C.). 
2. (1927) 53 M.L.J. 30: L.R. 54 LA. 289: I.L.R. 54 Cal. 955 (P C). 
3. (1932) 63 M.L.J. 196: L.R. 59 I.A; 331: I.L R. 59 Cal. 1399 (P.C). 
4. (1900) 10 M.L.J. 204: L.R. 27 LA. 151: LL.R. 24 Mad. 147 (PC). 

5. (1934) 67 M.L.J. 274: L.R 61 LA. 286: I.L.R. 56 All. 468 (P.C.) 
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right of maintenance to be still regulated by the second Pittapur 
casel. In the first place such a construction seems to be 
opposed to the general tenor of exposition adopted in the 


judgment, and attaches no significance to the use of the words 


‘at length’ and ‘now’ by their Lordships; secondly and in 
view of their Lordships’ obvious disinclination to accept the 


soundness of the several principles enunciated in second Pittapur 


casel and the earlier cases which it purported to follow, a re- 
statement of the law became necessary, for the purpose of 
redeeming it from the confusion which had resulted from those 
cases. This, their Lordships did in the clearest way possible, so 
as to avoid misunderstanding in the future. Thirdly, there is 
no warrant for reading into the words ‘however limited’ a 
meaning out of tune. with the theme of the judgment. It is 
quite possible to give full effect to those words by regarding 
them as a reference to the defeasibility of theright by alienation 
which is a limitation imposed by Sartaj Kuarřs cases, Or 
what is more probable their Lordships might have used the 
words by way of a necessary caution in view of the possibility 
of some limitation existing in the law itself, without deciding, 
as their Lordships were not called on to decide, whether it in 
fact existed or not. 


The learned Subordinate Judge also refers to Ramesam, J.’s. 
judgment in Commissioner of Income-iax v. Zamindar of 
Chemudw3 as also lending support to his view. In that case the 
question was whether the money received by the uncle of the 
holder of an impartible estate was taxable as money received by 
him as a member of a Hindu undivided family within S. 14 (1} 
of the lncome-tax Act, 1922. The answer was in the aiirma- 
tive. The decision did not, as it could not, take note of the 
Collector of Gorakhpur’s case4, which came later. The right 
of junior members other than the son of the last owner did not 
arise for consideration either, and was not in fact considered. 
If I may say so with respect, the sentence extracted from his 
judgment by the learned Subordinate Judge seems to my mind 
to lay down the contrary of what he has said about it. I am 


1. (1918) 35 M.L.J. 392: L.R. 45 LA. 148: LL.R. 41 Mad. 778 (P.C.). 
2 (1883) L.R. 15 LA. 51: I L.R. 10 All. 272 (P.C.). 
3. (1934) 67 M.L.J. 305: ILI.R. 57 Mad. 1023 (F.B.). 

4, (1934) 67 M.L.J. 274: L.R. 61 I.A. 286: LL.R. 56 All, 468 (P.C,)- 
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free to confess that for myself I regard the reference in the 
second Piitapur casel to the Chellapalli case8 as one made for 
the purpose of explaining that the latter case should be regarded 
as truly based on custom and not on law, only that the custom 
was one which did not require proof on account of its having 
been frequently acted upon by Courts. Ramesam, J., however 
thinks that Lord Dunedin intended to say that the right to 
maintenance was not the creature of custom, but an incident of 
the law which had not yet in that respect been encroached upon 
by custom. Subbayya Thevar v. Sivagnana Marudappa Pandians 
on this view. This, of course, is the visw which has been since 
expounded in the Collector of Gorakhpur’s case4, though I 
doubt whether Lord Dunedin meant to convey that sense in the 
following passage :— 


“As tothe zamindari estate, the Board held it was impartible, and the 
consequence is that the plaintiffs as the younger brothers of the zamindar 
retain sach right and interest in respect of maintenance as belong to the 
junior members of a Raj or other impartible estate descendible to a single 
heir,” 

It may be observed in passing that if the right to main- 
tenance is based on the law, no proof except of course of the 
necessary relationship, need be given. It is only where the law 
does not confer the right (Rajah Rup Singh v. Rani Baisnis), 
a special custom recognising the right has to be established by 
the production of the kind of proof (Ramalakshmi Ammal v. 
Stwanatha Perumal Sethurayaré) required to establish a custom 
at variance with the Jaw. In the second Pitiapur casel, which 
proceeded on a theory which must now be deemed to have been 
at last exploded, the claim failed as there was no proof of the 
custom. Now that the law has been ascertained or to be more 
correct, re-ascertained, as favouring the recognition of the 
right of a member, the only question for consideration is whe- 
ther the respondents are members of the family, and that 
question has to be answered, as already mentioned, in the 
affirmative. 





1. (1918) 35 M.L.J. 392: L.R. 45 LA. 148: LL.R. 41 Mad. 778 (P.C.). 
2. (1900) 10 M.L.J. 204: L.R. 27 LA. 151: I L.R. 24 Mad. 147 (P.C.). 
3. (1936) 71 M.L.J. 568, 572. 

4. (1934) 67 M.L.J. 274: L.R. 61 I.A. 28: LL.R. 5 All. 468 (P.C). 
5. (1884) L.R. 11 LA. 149: I L.R.7 AIl 1 (P.C). 
6, (1872) 14 M.I.A. 570 at 585. 
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There are no degrees of relationship to be taken note of for 
the purpose of maintenance, for in a joint family living in union, 
every member however remote has the right to be maintained 
out of the common property as is even now the case in’ the 
Malabar tarwads not subjected to a division under Madras Act 
XXII of 1933. The right to maintenance is indeed the mode in 
which the right of ownership in the tarwad property is most 
effectively enforced by the junior members. The incidents of 
tbe joint holding of tarwad property approximate closely to 
those that attached to an impartible estate according to the. 
decisions prior to the Sartaj Kuart's casei. The karnavan of 
a Malabar tarwad occupies a position similar in several res- 
pects to that of the holder of an impartible estate. There is so 
much that is common to the Mitakshara Joint Family Law and 
the Marumakkathaya Law that the latter may be regarded 
without much violence either to principle or legal history, as 
representing but a school of Hindu Law as Sundara Aiyar, J., 
thought, in spiteof its being based on the matriarchal instead of 
the patriarchal theory of joint family. It is as difficult on 
principle to limit the right of maintenance to a few only of the 
members as it is to limit the membership itself in the one case 
asin the other, for, after all maintenance is the necessary 
resultant of membership. The position would be different if the 
family is governed by the Dayabagha or even by the Mitak- 
shara Law if the estate is the separate or the self- acquired 
Property of the holder. 


The Privy Council having in their latest pronouncement 
resuscitated in express terms the principle of the decision in the 
Chellapalli case8, it is desirable to see precisely what the nature 
and character of that principle is. The relevant observations 
have been extracted above, and are not now to be.understood as 
they were sought to be interpreted in the second Pittapur cases. 
On the contrary, they have now to be taken as a statement_of 
the law according to which junior members have a right to 
maintenance by law and there is no need any longer to prove a 
custom to make it out. Emphasis is not to be placed on the 
claun being a claim by younger brothers, which of course was 





1. (1888) L.R. 15 LA.51: LL.R. 10 AU. 272 (P.C.). 
2. (1900) 10M LJ. 294: L.R. 27 LA. 151 at 157: LL.R. 24 Mad. 147 (P.C). 
3. (1918) 35 ML.J. 392: L,R. 45 LA. 148: LL.R. 41 Mad. 778 (P.C.), 
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the fact in thé particular case, but on the right. under law ad- 
mitted to inhere in the junior members. . 


Some of the earlier cases may now be noticed as they show 
that Lord Blanesburgh’s exposition is in accord with the law 
regarding maintenance as understood before Sartaj Kwari’s 
casei, The Hunsapur case? was decided on the finding that the 
estate was the separate and self-acquired property of the last 
holder. The successful heir was a grandson by the eldest son 
in whose favour the last holder had also executed a will The 
decision apparently proceeded on the footing that the Mitak- 
shara Law was applicable. The observations at theend of p.39 
of the report to the effect that there are no inchoate rights of 
inheritance in the junior members of the family and that they 
‘did not by birth acquire community of interest with their grand- 
father must be understood with reference to the. finding that 
the estate was the separate estate of the grandfather who was 
the last holder. At the same time there is in the judgment a 
reference to the right of maintenance of junior members, though 
the estate descended and was held according to the rule of 
primogeniture. This reference is perhaps capable of being ex- 
plained away on the ground that it may be regarded as an inci- 
‘dent established by custom in that case, though there is in fact 
no reference in the judgment to any such specific custom. 
Stree Rajah Yanumula Venkayammah v. Stree Rajah Vanumula 
Boochia Venkondora3, a decision of the Privy Council, applied 
the rule in the Sivaganga case4, with this difference that whereas 
in the Stvaganga caset the estate was found to be the separate 
property of the last holder, the finding in this case was that it 
was the joint estate of the respondent and the appellant’s hus- 
band. The appellant failed because the respondent took the 
estate by survivorship. In this case, there was a grant to the 
common ancestor of the family, which referred to the provision 
of vasaties (landed gifts) to the three brothers who were the junior 
members of the family, by way of maintenance. Referring to 
this provision, their Lordships made the significant observation: 


“These grants by way of maintenance are in the ordinary course of what 
is done by a person in the enjoyment of a raj or impartible estate in favour of 
the junior members of the family; who, but for the impartibility would be 
coparceners with him.” i 





1. (1888) L.R. 15 I.A. 51: I.L.R. 10 All. 272 (P.C). 
2. (1867) 12 M.I.A. 1. 
3, (1870) 13 M.LA. 333.. . 4. (1863) OMLLA. 539. 
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In Periasams v. Periasamtl, referring to. the succession 
of the eldest of three brothers to an impartible estate, the Board 
observed that the estate must be taken to have aeecendee to him 
as ancestral estate and that 


“he would therefore necessarily be joint in that estate, so far as is consis— 
tent with its impartible character, with his two younger, brothers, the latter 
taking such rights ahd interests in respect of maintenance and possible rights 
of succession as belong to the junior members of a joint Hindu family-in the 
case of a raj or other impartible estate descendible to a single heir.” 


‘The observations in the three cases-referred. to above seem 
definitely to acknowledge a right of maintenance as inherent in 
the junior members ofa joint family holding an- impartible 
estate as family property. The matter is further dealt with in 
Naraganti Achammagaru v. Venkatachalapathi, Nayaniwarus, 
where the statement of the law occurs at p: 266: ; i 


- “But where, from the nature of the property, possession is left with one 
coparcener, the others are not divested of co-ownership. Their necessary, 
exclusion from possession imposes on the co-owner in possession two obliga- 
tions to his coparceners in virtue of their co-ownership—the obligation to 
provide them‘ with maintenance and the obligation to preserve the corpus of 
the estate. The rights of possession and maintenance ere to this extent dis- 
tinct and inconsistent that they cannot co-exist and be enjoyed by the same 
persons, that the one is a right tothe immediate perception of the fruits of 
the property, the other a rightto an’ indirect benefit, but boti rights have a 
common origin, unity of ownership.” 

As I have said, there is nothing inherently incongruous im 
the theory thus‘expounded. But so far alone as the obligation 
to preserve the corpus of the estate for the benefit of the junior 
members is concernéd, it must now be taken that it has been 
finally negatived.by the Sartaj Kuarv’s case, the first Pittapur 
case and Protap. Chandra Deo’s case. already referred to. In 
the Udayarpalayam case3, confirmed by the Privy Council in the 
Udayarpalayam cases and. in Venkatachala Reddiar v. Venkata- 
chala Reddiar’, the nephew of the last zamindar that is a mem- 
ber beyond the first degree, was held entitled to maintenance out. 
of ithe estate as a junior metnber. ‘In the second of these cases, 
the decision of the Privy Council in the Chellapali cases was 


referred to as: recognising the legal right to maintenance of the 
junior on of a raj or other impartible estate, the learned 


“Ta. (1878) L.R. 5 LA. 6]: LL.R. 1 Mad. 312 (P.C.). 
2. (1881) LL.R: 4 Mad. 250. ` 
v-o ee 8, - 1901) 11 M.L:J. 191: LLR.24 Mad. 562. : 
4, (1905), 35 M.L.J. 312: L.R, 32 J.A 261: I L.R: 28 Mad. 508 (P.C.). 
5. (1909) 20 M.L.J. 394. 
6.” : (1900) 10 M.E-J. 294: L.R. 27 LA. 151: ILL.R. 24 Mad.i147 (P.C.). 
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Judges one of whom Mr. Justice Wallis, as he then was, obser- 
ving that so far as their knowledge extended, the claim was in 
accordance with the usage prevailing in Southern India. ` In the 
next decision of the Madras High Court in Tirumal Raov. 
Rangadani), aclaim for maintenance was successfully advanced 
by a person, who was more than three degrees removed from 
the common ancestor but who was still a member of the joint 
family along with the holder. A great portion of the elaborate 
judgment delivered in this case was taken up with a discussion 
of the effect of Sartaj Kwari’s case’ and a conclusion was 
reached almost parallel to that reached later by the Privy 
Council. The remoteness of the plaintiff’s relationship which 
was without sticcess made the ground of attack was not however 
the remoteness beyond the first degree mentioned in the second 
Pittapur case’, but a remoteness of more than three degrees 
which it was contended dissipated the coparcenary right even in 
an ordinary Hindu joint family. The contention was negatived 
but what is of interest for the present purpose is that éven so 
remote a collateral as a claimant “beyond the third degree was 
recognised as entitled to maintenance. This decision was fol- 
lowed in a later case in Rangappa Kalakka v. Kulandat Ayal4, 
where the proposition that the junior members of a joint family 
holding an impartible estate are entitled to maintenance out of 
the impartible property was accepted and extended to the case 
of the widow of such a member. 


As 1 understand these cases, it appears to me that there is 
no warrant for holding that a junior member, though he may 
be neither a brother nor a son is to be regarded as disentitled 
to maintenance out of the impartible estate when itis held by 
a family of which he is a member. If the estate does not belong 
to a joint family but is the separate or self-acquired property of 
the holder, the rule is of course different. (Subbayya Thevar v. 
Sivagnana Marudappa Pandtyan’.) In such a case, any junior 
member irrespective of the degree of relationship must, if he 
can, make out his right only by proof of.a custom. It may be 
that:if he is a brother or a son, a custom in his favour will be 


1. (1912) 23 M.LJ.79. 
2, (1888) L.R. 15 L.A. 51: LL R. 10 All. 272 (P.C.). 
3. (1918) 35 M.L]. 352: L.R. 45 1 A. 148: LL R. 41 Mad 778 (P.C). 
4. (1914) 26 M.L.J. 205. . 5. (1936) 71 M.L.J. 568: 
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presumed on account of the rule mentioned at the bottom , of 
page 154 in the second Pittapur case}, namely: 

“When a custom or usage, whether in regard toa tenure or a contract 
ors family right, is repeatedly brought to the motice of the Courts of a 
country, the Courts may hold that custom or usage to be introduced into the 
law without the necessity of proof in each individual case.’ 


Indeed, where the la x itself favours the claim there is'no 
necessity for relying upon a custom; which, if it did exist would 
coincide with it. 

In conclusion I may also mention that it is 4 matter of 
some satisfaction that our decision on the question of Hindu 
Law is in accordance with what the members of this family 
seem themselves to have thought right. In the deed of settle- 
ment, there is not the slightest indication that junior members 
beyond the first degree were regarded as not entitled to main- 
tenance out of the estate. The deed was as is quite apparent, 
primarily brought about for settling a claim to partition put 
forward by two of the four brothers and not for the purpose of 
resolving a disputed question of maintenance. It recited the 
Rulers for the time being shall: 


“ according to law and custom completely possess all the privileges and 
enjoy them, subject only to the condition of paying allowance to the other 
members of our family suitably to their respective status, out of the income 
from the estate and the properties,” 


And again in cl. 5, it is stated: : 

“ As the said Venkatagiri estate 1s impartible and as the aforesaid Sri 
Muttukrishna Yachendrula Varu, Sri Venkatakrishna Yachendrolu Varu 
and Sri Venugopala Krishna Yachendrulu Varu and their male descendants 
are entitled to get allowances from the said estate, we appointed the Rajah of 
Bobbili, as mediator, to determine the amount of allowance to be given to, 
the said Sri Muttukrishna Yachendrulu Sri Venkata Krishna Yachendrulu' 
and Sri Venugopala Krishna Yachendrulu and to their male descendants,” . 

These two extracts from the deed, show that the parties to 
it and their advisers, namely, Sri Kumara Yachama and the 
Maharaja of Bobbili understood the law and custom to be that: 
other members of the family in general and not merely the sons 
and brothers of the holder were entitled to be maintained. A 
further significance, arises out of the fact that: the deed was 
also the result of a consultation with the father Sri Kumara 
Yachama which preceded the settlement, who, as the document. 
states it, knew everything and who had considerable experi- 
ence. 





1. (1918) 35 M.L-J. 392: L.R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C). 
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Another circumstance on which some point was made for 
the respondents was that the deed is dated 8th April, 1889. It 
was said that the effect of Sartaj Kuari’s case1, though anterior 
in date was not realised in Madras till October of the follow- 
ing year when alone; it became known by reason of the decision 
in Beresford v. Ramasubba®. So it was contended that it must 
be held that the parties acted on the view of the law as it was 
understood prior to the Sartaj Kwars’s case1, and effect should 
accordingly be given to it. There is authority for this proposi- 
tion, it was urged in Abdul Asis v. Appayasami8. Whether 
there is any substance in this argument or not, I do not think it 
necessary on the view I have taken, to discuss this aspect of the 
matter, as independently of it the claim of the respondents seems 
sufficiently well-founded. 

The result of the case-law on the question of maintenance 
of junior member may now be summed up thus. Till the deci- 
sion of the Sartaj Kuart’s casei, his right to maintenance by 
reason of his membership of the family, was open to no doubt 
in spite of the family property being impartible. That case 
recognised in the holder for the first time a power of unrestrain- 
ed disposal over the estate in derogation of the rights of the 
other members of the faraily which were held not to exist, as 
there could be no right by birth where there is no right to 
partition. The latter cases have not interfered with the power 
of absolute disposal recognised by this case, but on the contrary 
have affirmed it. In so far as the question of succession is 
concerned, the Privy Council have clearly and unambiguously 
re-asserted the existence of a real and not merely a visionary 
coparcenary in the members of the family. In regard to main- 
tenance which is an ordinary incident of partible property, 
there are no decisions which can now be treated as ruling the 
point. There have been two cases in which the question of 
maintenance arose for decision, namely, the second Pittapur case 
and Protap Chandra Deo’s cases. The first of these cases 
though a direct decision must now be regarded as having pro- 
ceeded on the entire absence of relationship between the parties 
and is not therefore to be regarded as authority in a case where 


1. (1888) L.R. 15 I.A, 51: LL.R 10 All. 272 (P.C). 
2. (1889) LL.R. 13 Mad. 197. 
3. (1903) L.R. 31 1.A.1: 1L.R. 27 Mad. 131 (P.C.). 
4, (1918) 35 M.L.J. 392: L R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C.) 
5. (1927) 53 M.L.J. 30: L.R. 54 I.A. 289: LL.R. 54 Cal. 955 (P.C.). 


Maharajah 
of Venkata- 
giri 


Nataraja 
Goundan, 
In re. 


886 THE MADRAS LAW JOURNAL REPORTS. [1939 


a relationship and membership is set up and found, the present 
being such a case. The observations in the ‘second of the cases 
Eo clear in themselves and may and ought to be treated as 
binding, have been counteracted and neutralized by the latest 
pronouncement of their Lordships in the Collector of Gorakh- 
pur’s casel, which has cleared the way for the application of 
the rule in force before the advent of the doctrine propounded 
by the Sartaj Kuari’s case3 and the other cases including the 
Jaipur case8, which followed it, and which spelt the absence of 
co-ownership inthe junior members of a family holding an 
impartible estate. We are therefore bound to give effect to the 
principle of the latest decision of the Privy Council, and so 
doing, we must uphold the respondents’ claim. 

For the reasons explained above, I am of opinion that the 
respondents are under the Hindu Law, entitled to maintenance 
from the impartible estate in the hands of the appellant. On 
the other points that arise in the case, I have nothing to add to 
the judgment of my Lord the Chief Justice. 

This appeal having been set down for being “spoken to” 
this day, the Court made the following 

Orper.—-By consent the monthly allowance will be payable 
on the 15th of the succeeding month. 

Appeal allowed on the question of the deed 
and memorandum of objections allowed 
on the question of Hindu Law. 

A K. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA Rao. 
‘Nataraja Goundan '' .. Appellani* (2nd Accused). 


Indian Penal Code. (XLV of 1860), S.326~—Grievous hurt—Weapon not 
proved to be deadly—Hurt, mere simple fracture of the radius of arm—If falls 
under S. 326 or'S. 323, I. P. Code. 


. A person cannot be convicted under S. 326, Indian Penal Code, unless the 
weapon used by him was deadly and the hurt intended or known to be likely 
to be caused was grievous. In the absence of the stick used by him or any 
evidence of its size or nature and where the injury itself was only a simple 
fracture of the radius of the right arm the conviction under S. 326, Indian 
Penal Code, is not-proper. 








1. (1934) 67 M.L.J. 274: L.R. 6L LA 286: 1 LR. 56 All. 468 (P.C,). 
2. (1888) L R.15 LA. 5!:.LL.R. 10 All. 272 (P.C.). 

fy) 3. (1919) 37 M.L.J. 188: 24 C.WLN. 226,(P.C.). 

* Cri. App. No. 22 of 1938. 6 s. >. 8th August,’ 1938. 


=] THE MADRAS LAW JOURNAL REPORTS. 887 


Appeal against the order of the Additional Sessions Judge 
of Court of Session of the Coimbatore Division in Case No. 154 
of the Calendar for 1937 dated 27th December, 1937. 


V. T. Rangaswamt Atyangar and K. Ramaswami 
Aiyangar for Appellant. k ' 
The Public Prosecutor (V. L. Ethiraj) for the Crown. - 


The Court delivered the following 

JuvcMENT.—The appellant has been convicted under S. 326 
of the Indian Penal Code of voluntarily causing grievous hurt 
with a deadly weapon to P.W. 2 Kuppa Chuckli and sentenced 
to rigorous imprisonment for four years by the learned 
Additional Sessions Judge of Coimbatore. 


Itis undoubted and was not disputed that P. W. 2 was 
assaulted with sticks in and near the garden of thé appellant 
after lamp-lighting time on the 20th of September, 1937 and 
there is no good reason to doubt the statement of P.W. 2 that 
the appellant was one of his assailants. That P.W. 2 was found 
carrying away some ragi stalks from the garden of the appellant 
is no justification for the assault and one of the injuries, namely, 
the simple fracture of the radius of the right arm was grievous. 
But this might have been due to the beating by the other assai- 
lants and even otherwise the appellant cannot be convicted 
under S. 326 of the Indian Penal Code unless the weapon used 
by him was deadly and the hurt intended or known to be likely 
to be caused was grievous. The stick used by him is not before 
the Court nor is there any evidence as to its size or nature. The 
injury constituting grievous hurt was a simple fracture of the 
radius and it cannot be said for certain that hurt intended or 
known to be likely to be caused was grievous. The conviction 
under S. 326 of the Indian Penal Code is therefore unsustain- 
able and the appellant can be convicted only under 5. 323 of the 
Indian Penal Code.’ 


‘The conviction of the appellant is dieretore dea to one 
under S. 323 of the Indian Penal Code and he is sentenced to 
rigorous imprisonment for, 3 months. Otherwise the appeal is 
dismissed. À 


Say Va * pE ae -Sentence reduced 
$ : - otherwise appeal dismissed. 


Nateraja 
Goundan, 


Inre. 


Gopi Reddi 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Newsam. 
Gaja Gopi Reddi, minor by guar- 


dian and mother Seshamma .. Petitioner* (Petitioner) 
v. 
Pulla Rami Reddi .. Respondent (1st Respon- 
dent). 


Madras Agriculturists Reef Act (IV of 1938), Ss. 19 and 20—A pplication 
by one member of a joint Hindw family under S. 20—Failure by him to file 
application under S. 19 in time—If other members could apply again. 


Where one member of a joint Hindu family filed an application under 
S. 20 of Madras Act IV of 1938 and obtained stay of execution but failed to 
file an application in time under S. 19, the other members are bound by any 
order passed on the applicant member’s application or any default committed 


by him and.each member cannot individually claim to apply under the 
section. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 
of Kurnool dated 14th August, 1938 and made in E. A. No. 685 
of 1938 in E. P. No. 611 of 1937 in O. S. No. 46 of 1937. 


K. Srinivasa Rao for Petitioner. 
-P. Chandra Reddi for Respondent. _ 
The Court delivered the following 


_ JupGMeEnt.—The -facts are these. The judgment-debtor 
was a joint family. The father and manager of the joint family 
filed a petition under S. 20 of the Act and obtained stay of 
execution, but failed to file an application under S. 19 (for 
scaling down the debt) within 60 days. Later on his minor 
son, represented by his mother, filed applications under Ss. 19 
and 20 of the Act, which have been dismissed. f 


The question arises whether every member of a joint 
family can file a petition under Ss. 19 and 20 or any member. 
The word used. in S. 19 is any member and that must obviously 
be so, for it is a concession to joint families that any member 
entitled to relief may apply for stay and scaling down. The 
concession is not that every member of the family in succession 
may obtain 60 days’ stay. Obviously the joint family is bound 





*C, R. P. No. 1074 of 1938 > 17th March, 1939. 
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by any order passed on the application of any member, or by 
any default committed by any member. 
I dismiss this petition with costs. 
S. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresenT:—Sm ALrrreD Henry LironeL Leaca, Chief 
Justice AND MR. JUSTICE SOMAYYA. 
Rm. Ar. Ar. Rm. Arunachalam 
Chettiar (dead) and others .. Appellants* (1st Respon- 
dent and his Legal 
Representatives and 
supplemental Appel- 
lants) 





v. : 
Sabaratnam Chettiar and others .. Respondents (Respon- 
dents 3, 2 and 1). 


Provincial Insolvency Act (V of 1920), S. 28 (2)—Joint Hinds family — 
Insolvency of father—Alttachment of son's shares before ihe sale thereof by 
Official Recetver—Effect on power of Official Receitver—Leave of Insolvency 
Court—If necessary for attachment of sows share. 

The father of a joint Hindu family was adjudicated an insolvent. Before 
the Official Receiver completed the sale of the shares of the sons for the 
benefit of the creditors, those shares had been attached in execution of a 
decree obtained by their creditor. 

Held, that S. 28 (2) of the Provincial Insolvency Act refers only to the 
property of the insolvent. Proceedings can be taken in respect of the sons’ 
interest in the family property without the leave of the Insolvency Court 
but as a result of the attachment in this case the Official Receiver has lost 
the power to sell the property of the sons for the lawful debts of the insol- 
vent father. 

Gopalukrishnayya v. Gopalam, (1928) 54 M.L.J 674: IL.R. 51 Mad. 342; 
Chinna Veeriah v. Gurin Reddi, (1933) 66 M.L.J. 277 and C. M. A. No. 253 
of 1936, relied on. 

Baluswami Naidu v. Oficial Receiver, Madura, (1938) 1M.L.J. 824, dis- 
approved. 


Appeal against the order of the District Court of Ramnad 
at Madura dated 2nd July, 1936, and passed in C.M.A. No. 105 
of 1932 preferred against the order of the Court of the Sub- 
ordinate Judge of Devakottah in L.A. No. 423 of 1932 in I. P. 
Nos. 12 and 13 of 1927. 

M. Patanjali Sastri and T. K. Sundararaman for Appel- 
Tants. 7 





* AALA. O. No. 166 of 1936. i 9th February, 1939. 
112 


Gopi Reddi 
Rami Reddi 


Aruna- 
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M. Murugappa Chettiar, K. Sankara Sastri and T. M. 
Ramaswami Aiyar for Respondents. 


The Court delivered the following 


JuocmenrTs. The Chief Justice.—On the 24th September, 
1931, the appellant obtained a decree for Rs. 19,383-10-1 with 
interest against one Ramaswami Chettiar and his five sons. The 
father and the sons constituted a joint Hindu family. In 1926 
the father was adjudicated an insolvent by the Subordinate 
Judge of Tinnevelly. The Court of the Subordinate Judge of 
Devakottah subsequently obtained seisin of the insolvency 
proceedings and the estate of the insolvent vested in the Official 
Receiver of Ramnad. The Official Receiver sought to bring the 
whole of the family properties to sale forthe benefit of the credi- 
tors on the ground that the sons’ shares in those properties were 
available for the discharge of the father’s debts on the principle of 
Hindu law that sons are liable for their father’s debts. ‘The 
Official Receiver received bids for the various items of property 
in March 1932, but he did not accept any bid and adjourned the 
sale until the 9th April, 1932. Mean while the appellant had 
filed in the Court of the Subordinate Judge of Devakottah pro- 
ceedings in execution of his decree and asked for the attachment 
of the shares of the sons in the family properties. An order 
was issued and the properties were attached. The appellant then 
filed an application asking the Court to restrain the Official 
Receiver from proceeding to sell the shares of the sons in the 
attached properties. By consent, on the 9th April, 1932, an 
order was passed by the Subordinate Judge allowing the Offcial 
Receiver to proceed ‘vith the sale of the properties, but subject 
to his paying five-sixths of the proceeds (the amount represen- 
ting the sons’ shares) into Court pending the decision of the 
main application. In pursuance of this order the Official 
Receiver sold the properties in June 1932 and realised a total 
sum of Rs. 17,400. Of this amount Rs. 14,500, representing 
the shares of thé sons, was deposited in the Court of the 
Subordinate Judge. The Subordinate Judge having heard the 
parties held that the appellant was entitled to an order for 
payment to him of the Rs 14,500 on the ground that the 
Official Receiver’s power to sell the interests of the sons in the 
properties for the discharge of the father’s debts was defeated 
by the order of attachment. The Official Receiver appealed to 
the District Judge, who reversed the decision of the Subordinate 
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Judge on the ground that the right to sell the properties had 
vested in the Official Receiver either at the time of adjudication 
or some time before the sale of the properties took place. The 
learned District Judge failed to understand the question which 
was before him. The fact that the right to sell the sons’ 
shares had devolved on the Official Receiver was not the only 
factor. The present appeal is from the order of the District 
Judge. 

The appellant contends that the Official Receiver merely 
stands in the shoes of the father. He says that as the attach- 
ment would be valid against the father and would prevent him 
from exercising his power to sell his sons’ interests in the 
family properties in order to discharge his own debts, the 
attachment puts an end to the right of the Official Receiver to 
sell as he has no greater rights than the father. The Official 
Receiver does not attempt to support the decision of the Dis- 
trict Judge on the ground given by the District Judge, but he 
says that there cannot be a valid attachment without the leave 
of the Insolvency Court and in this connection relies on the 
provisions of S. 28 of the Provincial Insolvency Act, 1920. 
Before examining the effect of S. 28 it will be convenient to 
refer to certain authorities which lay down principles which 
have application here. 

In Sat Narain v. Behari Lal, the Privy Council held that 
when a Hindu is adjudicated an insolvent under the Presidency 
Towns Insolvency Act, 1909, his sons’ interests in the joint 
family property do not thereby become vested in the Ofcial 
Assignee, although under S. 52 or in some other way their 
interests in the family property might be available for the pay- 
meni of the father’s debts. There is no provision in the 
Provincial Insolvency Act which renders the position any 
different to the position under the Presidency Towns Insolvency 
Act. In Seetharama Chettiar v. Official Receiver, Tanjore’, a 
case governed by the Provincial Insolvency Act, a Full Bench 
of this Court expressly held that on the insolvency of a Hindy 
who is subject to the Mitakshara law the insolvent’s power to 
sellhis sons’ shares in the family property for paying his just 
and proper debts vests in the Official Receiver but that the sons’ 
shares do not vest in him. This principle was reaffirmed by 





1.’ (1924) 47 M.L.J. 8571 L.R. 52 L.A. 22: LL.R. 6 Lah. 1 (P.C). 
2. (1926) 51 M.L.J. 269: I.L.R. 49 Mad. 849 (F.B.). 
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the Judicial Committee in Sat Narain v. Sri Kishen Das: Same v. 
Bank of Upper Indiai. There their Lordships pointed out that 
although S. 52 (2) (6) of the Presidency Towns Insolvency 
Act entitles the Official Assignee to exercise the father’s powers 
to sell the share of his son in the family property to discharge 
his debts such powers are subject to limitation. 

S. 28 (2) of the Provincial Insolvency Act states :— 

“On the making of an order of adjudication, the whole of the property 
of the insolvent shall vest in the Court or ina receiver as hereinafter provided, 
and shall become divisible among the creditors, and thereafter, except as 
provided by this Act, no creditor to whom the insolvent is indehted in 
respect of any debt provable under this Act shall during the pendency of the 
insolvency proceedings have any remedy against the property of the insol- 
vent in respect of the debt, or commence any suit or other legal proceedings, 
except with the leave of the Court and on such termsas the Court may 
impose.” 

This section refers only to the property of the insolvent and 
the prohibition against the institution of legal proceedings 
without the leave of the Court refers to proceedings with, 
regard to the insolvent’s property. Although the right of an 
insolvent Hindu father to sell his son’s share in the family 
property to discharge his own lawful debts vests in the Official 
Assignee or the Official Receiver as the case may be it does not 
follow that proceedings cannot be taken in respect of the son’s 
interest in the family property without the leave of the Insol- 
vency Court. The right to sell the son’s interest only exists so 
long as the son’s interests in the family property exists. If the 
interest has been sold or if there has been a-lawful attachment, 
which has the same effect, there exists no property over which 
the power can be exercised. 


The right of a creditor to proceed to attach a son’s property 
notwithstanding the father’s insolvency has been recognised by 
two Benches of this Court. In Gopalakrishnayya v. Gopalams, 
Ramesam and Devadoss, JJ., held that notwithstanding that on 
the insolvency of a Hindu father joint with his son the power 
of the father to sell the son’s share in the family property 
passed to the Official Receiver in the insolvency, the Official 
Receiver is not entitled to exercise that power after there has 
been an attachment of the son’s share by a creditor. The 
attaching creditor is entitled to proceed with the execution by 
selling the share of the son. In Manickam Pillai v. Vallayye 


1, (1936) 71 M.L J. 812: L.R..63 LA. 384: LL R. 17 Lah, 644 (P.C.). 
2. (1928) 54 M.1.J. 674: LL.R.51 Mad. 342. , 
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Naicken (A. A. O. No. 253 of 1936) a decision which 
has not yet been reported, King and Krishnaswami 
Aiyangar, JJ., had toconsider the direct question whether 
S. 28 (2) of the Provincial Insolvency Act prohibits an 
attachment of a son’s share without the leave of the Insolvency 
Court. They held that it did not. The learned Judges in that 
case pointed out that all that the Official Receiver can do in res- 
pect of the property of the undivided sons of an insolvent is to 
exercise the power of theinsolvent himself and sell that property 
to meet the insolvent’s debt; but that power can be defeated at 
any time by any action taken by the sons themselves to dispose 
of their property or by any action taken by the sons’ creditors 
against them. This principle was also recognised by Krishnan 
Pandalai, J., in Chinna Veeriah v. Gurivi Reddi. In that case, 
after the adjudication of the managing member of a joint 
Hindu family a creditor filed a suit on a promissory note 
executed by the managing member. The suit was dismissed 
as against the insolvent and the Official Receiver, but 
was decreed as against the other members of the joint 
family. It was argued on appeal that the suit could not 
even be maintained as against the other members of the 
family on the ground that on the insolvency of the managing 
member the power to sell the whole of the family property to 
discharge the debts of the family vested in the Oficial Receiver 
as the property of the insolvent. The Court held that the 
creditor was not resorting to any property of the insolvent or 
trying to interfere with the power of the Official Receiver. The 
creditor was only seeking to realise his debt from the share of 
the son in the family property and therefore the suit was main- 
tainable. 


The learned advocate for the Official Receiver has quoted 
the decision of Pandrang Row, J. (sitting alone) in Baluswami 
Naidu v. Official Receiver, Maduras. The learned Judge does 
appear to have formed the opinion that in the case of the insol- 
vency of a Hindu father S. 28 (2) of the Provincial Insolvency 
Act does prevent the creditors of a son from attaching the sons’ 
share in the family property without the leave of the Insolvency 
Court. As I have indicated I do not share this view and as I 
have also indicated it is opposed to the decisions of two 


1, (1933) 66 M L.J. 277. 2 (1938) i M.L.J. 824- 
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Benches of this Court: Gopalakrishnayya v. Gopalam! and 
Manicka Pillai v. Vellaya Naicker (A.A.O. No. 253 of 1936). 
The position is that while the interest of the son remains unsold 
or unattached the Official Assignee has the right to sell the 
properties for the lawful debts of the insolvent father, but 
unless he exercises his right he may lose it and he loses it if 
the interest of the son is attached by a creditor of the son. 

For these reasons I hold that the decision of the District 
Judge is wrong and ihe decision of the’ Subordinate Judge 
should be restored. Accordingly I would allow the appeal with 
costs against the Official Receiver here and below. 

Somayya, J.—I agree. 

K.C. Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING AnD MR. JUSTICE ABDUR 

RAHMAN, 
Natesa Padayachi .. Petitioner (Petstioner— 
28th Defendant) 





v. 
Krishna Padayachi and others .. Respondenis (Legal 
Representatives). 


Hindu Low—Reversioners—Suit by one making other reversioners defen- 
dants—If and when decree canbe given for the share of defendant rever- 
sioners also, 

Ina suit by one of the reversioners for recovery of the estate alienated 
by the widow, making the other reversioners defendants and the defendant 
reversioners also asked for a decree for their share of the property and an 
issue was raised as to whether the alienations weie binding on the plaintiff 
and the other reversioners, the Court ought to grant a decree in favour of the 
defendant reversioners also, in the absence of any special pleas raised by the 
contesting defendants as against the defendant reversioners, and subject to 
the suit being regarded as one filed by all the reversioners’ and costs being 
payable by them on that valuation. 

Adkikars Vishnumurthatyya v. Awthaiya, (1918) 35 M.L.J. 153, distin- 
guished. 


Petition under S. 115-of Act V of 1908 beste the High 
Court to revise the order of the Court ofjthe Subordinate Judge 
of Kumbakonam dated 22nd August, 1930 and made in L.A. 
No. 262 of 1930: in O.S. No. 25 of 1927. 





1, (1928) 54 ML.J. 674: LLR.S1 Mad. 342. 
*C.R.P. No. 460 of 1931 ; _° 18th Janpary, 1939, 
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R. Rajagopala Aiyangar for ‘Petitioner. 
S: Panchapagesa Sastri for Respondents. 
The judgment of the Court was delivered by 


King, J.—This revision petition relates to a suit brought 
by one of two-reversioners for partition of the estate left by. 
one Kannu Padayachi which had in the meanwhile been 
alienated by his widow Sundaram to a number of alienees. The 
suit was decreed in part and dismissed in part. The plaintiff 
asserted in his plaint that he and the twenty-eighth defendant 
were joint reversioners with equal rights. The twenty-eighth 
defendant in his written statement supported the plaintiffs case 
and asked that a decree might be given for his share of the 
property. There was, however, no decree granted in favour of 
the twenty-eighth defendant and shortly after the decrec was 
passed he applied for a decree in his own favour. This was 
refused by the learned Subordinate Judge and the question 
whether that refusal was right or wrong is now before us in 
this petition. i 

We have been referred to two rulings which deal with a 
somewhat similar situation, on the earlier one of which the 
learned Subordinate Judge has relied in refusing the twenty- 
eighth defendant his request. .That is reported in Adhikari 
Vishnumurthaiyya v. Authaiyal. On the other hand there is a 
case reported in Appalanaidu v. Annamnaidu3, in which the 
opposite view has been taken. The main reason in our opinion 
for the position in Adhikari Vishnumurthatyya v. Authatya) is 
given at p. 156 in these words :— 

‘When as in the present case plaintiff sues for his own share alone and 
not as representing co-owners, nothing regarding the latter’s share is or can 
legitimately be decided.” 

That proposition cannot possibly apply to the present case. 
No doubt the plaintiff did sue for his own share and did not 
specifically ask that the twenty-eighth defendant’s rights should 
be decreed in the suit. But throughout the whole of the plead- 
ings no distinction is drawn between the plaintif and the 
twenty-eighth defendant and when it came to the framing of 
issues we find the 5th issue framed in these words :— 


“Whether the alienations in favour of the contesting defendants are true, 
valid and binding on plaintiff and twenty-eighth defendant.” 








1. (1918) 35 M.L.J. 153. 2. A.I.R. 1928 Mad. 555. 
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The respondent to this petition argues that there could be 
no decree in favour of the twenty-eighth defendant because he 
has been given no opportunity of putting forward any separate 
defence which he might have to urge against the twenty-eighth 
defendant’s claim. That contention must he rejected in view 
of the terms of this issue. It is quite clear that the respondent 
was called upon to plead and prove any fact which suggested 
that though any particular alienation might not be binding oti 
the plaintiff, it was yet binding on the twenty-eighth defendant. 
He has made no attempt, as already stated, to differentiate 
between the plaintiff a.d the twenty-eighth defendant in any 
manner whatever nor indeed even in the affidavit which he 
filed against the 'twenty-eighth defendant’s application after thé 
decree had been given did he make any positive assertion 
regarding any special pleas which he might have raised against 
the twenty-eighth defendant’s claim. It is therefore clear that 
in the present suit there has been a decision that in so far as 
alienations are not binding on the plaintiff they are also not 
binding on the twenty-eighth defendant and there-seems to us 
no reason whatever why the twenty-eighth defendant should not 
have been given a decree equally with the plaintiff in regard to 
these particular alienations. The mere fact that he is styled 
twenty-eighth defendant and not the second plaintiff does not 
seem to us to be of any practical importance: whatever. We 
therefore think that this revision petition ought, subject to 
certain conditions, to be allowed and that the decree for which 
the petitioner asks should be granted to him for his half share 
of what has been found by the learned Subordinate Judge to 
constitute the estate of Kannu Padayachi liable to division. 
The conditions are that the suit in the Court of first in- 
stance shall be regarded as if filed by plaintiff and the twenty- 
eighth defendant for the whole of Kannu Padayachi’s estate 
and that costs are payable by bota of them on that valuation. 
In regard to mesne profits the twenty-eighth defendant’s claim 
shall be limited to mesne profits from 1927 onwards, that is to 
say, from three years before he made the application, which is 
now under discussion in this petition. Defendant 28 must also 
pay before this decree can be granted to him, the same court- 
fee as plaintiff has paid. 

Each side will bear its own costs in this revision petition. ` 

S. V. V. Revision allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED Henry Lioner Leacu, Chief 

Justice AND Mr. JUSTICE VARADACHARIAR, 

Arathil Kandoth Madhathil Bala- 


krishnan Nambiar .. Appellani* (3rd Defen- 
dant) 
v. l 
P. K. Chathu and others .. Respondents (Plaintiff and 


Defendants 1 and 2). 


Negotiable Instruments Act (XXVI of 1881), S. 35—Person getting a 
promissory note drawn tn his name—Indorsement in fovour of the real credi- 
tor— Liability of the indorser, how far. 

Where the appellant advised the first respondent in the case to invest the 
jatter’s moneys on the security of immovable properties and assured him that 
the would make safe investments and the first respondent agreed to leave the 
entire investment in the hands of the appellant, and subsequently the appellant 
entered into a transaction with respondents 2 and 3 under which a promissory 
note was drawn by the respondents 2 and 3 in the name of the appellant who 
endorsed it over to the first respondent, and on failure of payment to the first 
respondent by the respondents 2 and 3 at the time mentioned in the promis- 
sory note the first respondent instituted a suit against respondents 2and 3 as 
-well as the appellant, 

Held, that the appellant was liable because of the fact that he had the 
instrument drawn in his own name and from his letter of assurance to the 
first respondent of the safety of the money, he accepted the position ofa 
guarantor also. S. 35 ofthe Negotiable Instruments Act provides that in 
the absence of a contract to the contrary the person who endorses and 
delivers a negotiable instrument before maturity without expressly exclud- 
ing his liability is liable to the holder. 

i Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in O. S. No. 13 of 1932. 

O. T. G. Nambiar for Appellant. 

M. C. Sridharan for Respondents. 

The judgment of the Court was delivered by 

The Chief Justtce.—The appellant appeals froma decree of 
the Court of the Subordinate Judge of Tellicherry holding him 
liable as the endorser of apromissory note executed by the second 
and third respondents and alsoasa guarantor of payment. In 
1929 the first respondent had money which he wished to invest 
and got in touch with the appellant. On the 2nd May, 1929, 
the appellant wrote io the first respondent advising him to invest 
his money on the security of immovable property and assuring 
him that he could make safe investments on his behalf. On the 
Fn eS 
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11th May, 1929, the first respondent wrote to the appellant 
stating that if he could get proper security he would leave the 
matter of the investment of his monies entirely to the appellant. 
He stipulated that there should be interest at 12 per cent. per 
annum and the investment should be for six or twelve months. 
The correspondence clearly shows that the appellant's instruc- 
tions were to invest on the security of immovable property. 
Instead of- carrying out his instructions the appellant lent 
Rs. 4,500 of the first respondent’s money to the second and third 
respondents on the promissory note in suit, without any security 
apart from the promissory note. The promissory note was 
drawn by the second and third respondents in the name of the 
appellant, who a month later endorsed it over to the first respon- 
dent. 


On the 12th June, 1929, the appellant wrote to the first 
respondent a letter in which he said :— 

“ The money is as safe as in any bank and you can have it ata week or 
ten days’ notice. You can rest assured on that point. To-day the party (mer- 
chants) is clearing Rs. 10,000 to Mr. M. Kannan Nambiar asit is the due 
date and I am arranging another loan for them. All is well; please don’t 
worry in the least. Now, 27th is the due date of your money and you can be 
sure that I will come to Coorg with these men and clear the loan and interest 
after which you will be convinced about the safety of the transaction. This 
is the first of such a transaction you do, but this is not the 10th or 15th that 
I saw being done. Your money is quite safe. Please don’t worry.” 


The second and third respondents did not pay when called 
upon to do so and the first respondent instituted a suit against 
them and the appellant on the 20th June, 1932. The claim: 
against the appellant was not limited to his liability as am 
endorser. The plaint was sufficiently widely drawn to include 
a claim against him as a guarantor. 


S. 35 of the Negotiable Instruments Act provides that in 
the absence of a contract to the contrary a person who indorses 
and delivers a negotiable instrument before maturity without 
expressly excluding his liability is liable to the holder. There 
was here no contract between the appellant and the first respon- 
dent when the endorsement was made. The promissory note 
was endorsed without any stipulation and without any communi- 
cation with the first respondent. In these circumstances the 
appellant is liable on’ the instrument in suit. His learned 
advocate has argued that he is not liable‘on the ground’ that 
there was no consideration for the endorsement, and has relied 
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on the provisions of S. 43 of the Negotiable Instruments Act. 
We are unable to accept this.contention. The consideration 
for the promissory note was the Rs. 4,500 paid by the first 
respondent and the endorsement of the instrument to the first 
respondent was part and parcel of the same transaction. 


The appellant had deliberately disobeyed his instructions 
and had lent money on this promissory note without security. 
We consider that the fact that he had the instrument drawn in 
his own name shows that he intended to share the liability. He 
knew full well that if the first respondent was not satisfied 
with the security the blame would be on his shoulders as he had 
not carried out his instructions. Moreover, the fact that the 
appellant wrote to the first respondent saying that he would 
come with the borrowers and ‘clear the loan” leaves no doubt 
in our minds that he accepted the position of guarantor. In 
these circumstances the appellant cannot say that he is not 
liable. 

For these reasons the appeal will be dismissed with costs. 

K.G — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. Justice LAKSHMANA Rao. 
Markapuram Pedda Subbanna .. Petttioner* (Accused). 


Criminal Procedure Code (V of 1898), S. 192—Offence under S. 29, 
Telegraphs Act— Flea as to want of jurisdiciton upheld by Sub-Devisional 
Magistrate— Records submitted to District Magtstrate—Power to transfer 
case to another Magtstrate_hating jurisdichon. 

The petitioner was charged before the Sub-Divisional Magistrate of 
Jammalamadugu under S.: 29 of the Indian Telegraphs Act for causing a 
false message to be transmitted from Cudappah and his objection to the 
jurisdiction of thej Sub-Divisiona] Magistrate of Jammalamadugn to try the 
case was upheld by the“Sub-Divisional Magistrate The records were then 
submitted by the Sub-Divisional Magistrate to the District Magistrate who 
transferred the case to the Sub-Divisional Magistrate of Cudappah who had 
jurisdiction. 

Held, that the order for transfer of the case was unsustainable and the 
case should be re-transferred to the file of the Sub-Divisional Magistrate of 
Jammala madugu for disposal. 


In re Sikka Goundan, A.I.R. 1923 Mad. 326, relied on. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Inspecting Tahsildar First Class Magistrate, 


Le 
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Cudappah, dated 20th February, 1939, in C. C. No. 5 of 1938 
and the order of the Court of the District Magistrate -of 
Cudappah dated 17th November, 1938, in L. Dis. No. 1204-M- 
1938. 

M. Ranganatha Sastri for Petitioner. 

K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 

The Court made the following 

OrpER.—The petitioner was charged hefore. the Sub- 
Divisional Magistrate of Jammalamadugu under S. 29 of the 
Indian Telegraphs Act for causing a false message to be trans- 
mitted from Cudappah and his objection to the jurisdiction of 
the Sub-Divisional Magistrate of Jammalamadugu to try the 
case was upheld by the Sub-Divisional Magistrate. The records 
were then submitted by the Sub-Divisional Magistrate to the 
District Magistrate and the case was transferred by the District 
Magistrate to the file of the Sub-Divisional Magistrate of 
Cudappah who has jurisdiction. This as held in Sikka Goundan, 
In rel, is not permissible and the order of transfer cannot be 
sustained. It is therefore set aside and the case is re-transferred 
to the file of the Sub-Divisional Magistrate of Jammalamadugu 
for disposal according to law. 

B. V. V. Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG Row. 





Darapureddi Jaggu Naidu and others .. Accused.* 

Child Marriage Restraint Act (XIX of 1929), S. 8—Engutry under S. 10— 
If mandatory. 

A preliminary enquiry under S. 10 is absolutely necessary before the 
Court can take cognisance of an offence under the Child Marriage Restraint 
Act, 1929. 

Case referred for the orders of the High Court, under 
S. 438 (1) of the Criminal Procedure Code by the Additional 
District Magistrate of Vizagapatam in his letter dated 15th 
October, 1938. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 





1. A.LR. 1923 Mad. 326, 
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The Court made the following 


ORDER.—This is a ‘reference made by the Additional 
District Magistrate of Vizagapatam recommending that the 
issue of process by the Sub-Divisional Magistrate, Paravatipur, 
in C. C. No. 152 of 1938 on his file, a case under S. 8 of the 
Child Marriage Restraint Act (XIX of 1929) may be set 
aside on the ground that the process was issued without holding 
an enquiry as required by S. 10 of that Act. 


The position is indeed very clear that a preliminary enquiry 
is absolutely necessary before the Court can take cognisance of 
an offence under the Act. S. 10 is very clear on the point and 
the provisions of it are mandatory. The issue of process implies 
that cognizance was taken without any preliminary enquiry being 
held as required by S. 10. The issue of process is therefore 
unauthorised by law and must be set aside. It will now be 
open to the Joint Magistrate to hold the preliminary enquiry 
under S. 202 of the Criminal Procedure Code. 

S. V. V. Lan Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIıR ALFRED Henry LioneL Leacu, Chief 
Justice AND Mr. JUSTICE SOMAYYA. 


Sri Emberumanar Jeer Swamigal .. Appellani* (Petitioner) 
v. 
The Board of Commissioners for 
Hindu Religious Endowments, 
Madras and others .. Respondents (Respon- 
dents). 


Certiorari—Temple honours— Decision by Madras Hindu Rehtgious En- 
dowments Board—Seitling order of precedence—No decision as to legal rnghis 
—Issue of wrst of certiorar: by High Court to quash Board's order— Permussi- 
btltty— Madras Hindu Religious Endowments Act (1 of 1925), S. 18. 

A question relating to the distribution of theertham or other temple 
honours cannot be made the subject-matter of a suitas it is not a question 
which affects a legal right. The Religious Endowments Board, however, 
has under S. 18 of the Madras Hindu Keligious Endowments Act the power 
to settle questions relating to the allocation of honours in religious institu- 
tions over which it bas superintendence and can settle the list setting out the 
order of precedence in which persons should receive the honours. But in 
settling such questions the Board acts in its administrative capacity and does 
not decide any legal right and the High Court cannot issne a writ of 
certiorart soas to modify or quash the order passed by the Board. 
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Appeal under cl. 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Pandrang Row dated: 19th 
August, 1936 and made in C.M.P. No. 3852 of 1935 presented 
to the High Court for the issue of a writ of certiorari to the 
Board of Commissioners for Hindu Religious Endowments, 
Madras, the first respondent herein calling for the records in 
M. A. No. 4 of 1935 and the connected proceedings in M. A. 
No. 9 of 1935 with the orders passed thereon by the said Board 
and to quash the order passed by the said Board in the said 
M.A. No. 9 of 1935. 

V. Ramaswomi Atyar and N. G. Krishna Aiyangar for 
Appellant. 


P. V. Rajamannar for 1st Respondent. 

B. Sitarama Rao, A. Srirangachari, S. Narayana Atyangar, 
S. Ramanujam, S. Rajagopalachari and K. E. Rajagopalachari 
for other Respondents. 

The Court made the following 

Order. The Chief Justice.—This is an appeal from an 
order of Pandrang Row, J., refusing to issue a writ of certiorari. 
The appellant is the head of a math known as the Sri Emberu- 
manar Jeer Math, whichis situate in the village of Alwarthiru- 
nagari inthe Tinnevelly District. In the math is a shrine 
and it is said that this shrine is a subsidiary shrine of the Sri 
Athinatha Alwar Temple which also lies within the village 
limits. The Sri Emberumanar Jeer Math is one of four maths 
which are particularly interested in the temple, the others being 
the Vanamamalai, Sri Ahobila and Thirukkurangudi Maths, the 
heads of which are respondents 7, 8 and 9. There has been 
great strife with regard to the right to receive theertham and 
other honours in the temple on festival and non-festival days. 
The quarrel commenced so long ago as 1905 and in that year a 
suit was filed in the Court of the Subordinate Judge of Tinne- 
velly by certain persons to establish what they claimed to be 
their right to recite in the temple the sacred texts. The 
appellant and the seventh respondent were defendants. The suit 
was dismissed and appeal filed against this decision met with a 
similar fate: vide the judgment in Athan Sadagopa Chariar 
Swamigal v. Elayavalli Srinivasa Chariarl. In the course of 





1. (1913) M.W.N. 289, 
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that suit the question was raised whether the present appellant 
or the seventh respondent, who is the head of the Vanamamalai 
Math, was entitled to precedence in the distribution of theertham 
on festival days. Sadasiva Aiyar, J., who delivered the main 
judgment on appeal considered that the seventh respondent was 
entitled to precedence and said-so in his judgment, which was 
‘delivered on the 18th February, 1913. 

The question as to the right of precedence continued to be 
agitated and in 1927 the Madras Hindu Religious Endowments 
Board took action. By an order dated 12th May, 1927, 
the Board settled a list setting out who should receive the 
honours on festival days and who should receive them on non- 
festival days. By this order the appellant was given the right 
to receive the honours first on non-festival days. The seventh 
respondent was dissatisfied with the Board’s order, and on the 
6th June, 1927, filed a suit on the Original Side of this Court 
(C. S. No. 306 of 1927). The defendants were the Madras 
Hindu Religious Endowments Board and the trustee of the 
temple. The seventh respondent asked for a declaration that 
the order of 12th May, 1927, was invalid. The suit was dis- 
missed on the 21st September, 1932, on the ground that it was 
a suit relating merely to temple honours and involved no 
question of civil right. The seventh respondent appealed against 
this decision, but his appeal was dismissed on the 7th November, 
1934. In 1930 respondents 2 to 6, who are said to be the dis- 
ciples of the seventh respondent, filed a petition asking the 
Board to set aside its order of the 12th May, 1927. They 
claimed that they wereentitled to the ninth place in the order of 
precedence on all days. On this ground they said that the Board 
should cancel in its entirety the order complained of and reopen 
the question. This petition was heard by three members of the 
Board, who by order dated the 6th April, 1935, declined to 
interfere with the order of the 12th May, 1927. Five days 
later respondents 2 to 6 filed another petition asking the Board 
to review its order of the 6th April, 1935, one of the grounds 
advanced being that the petitioners had not been given the ninth 
place to which they said they were entitled. This application, 
which was an application to review an order refusing to review 
a previous order, was heard by two of the three members of the 
Board who passed the order of the 6th April, 1935. This 
application succeeded and on the 15th May, 1935, the order of 
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the 12th May, 1927, was set aside. The result was that the trustees- 
of the temple were directed to follow the observations by the 
Court in the appeal arising out of O. S. No. 22 of 1905 in respect 
of non-festival days, but no change was made so far as festival 
days were concerned. The appellant then became the dissatisfied 
party and on the 30th May, 1935, filed an application asking the 
Board to review its order of the 15th May, 1935. This applica- 
tion was heard by one member of the Board who on the 7th 
August, 1935, held that the Board had no power to review its 
own order. The application was accordingly dismissed. This 
led to an application to this Court by the appellant for a writ 
of certiorari with a view to the order of the Board of the 15th 
May, 1935, being quashed. This was the application dealt with 
by Pandrang Row, J. 

We consider that the decision of the learned Judge refusing 
to issue the writ asked was right. It is acknowledged that a 
question relating to the distribution of theertham or other 
temple honours cannot be made the subject-matter of a suit as 
it is not a question which affects a legal right. By S. 18 of the 
Madras Hindu Religious Endowments Act, 1926, the Board is 
given the power of general superintendence of all religious 
endowments in the Presidency, excepting those within the City. 
of Madras. The Board may do all things which are reasonable 
and necessary to ensure that maths and temples are properly. 
maintained and that all religious endowments are properly. 
administered and duly appropriated to the purposes for which 
they were founded or exist. It is not disputed that the Board 
has by virtue of this section power to settle questions relating 
to the allocation of honours in religious institutions over which 
it has superintendence, but in settling such questions the Board 
acts in its administrative capacity. ` 

We are in entire agreement with the learned Judge when 
he says that it cannot be said that the Board’s decision has 
declared any one’s legal right or deprived any one of any legal 
tight which he had and that the order of the Board complained 
of was merely an order dealing with the internal management 
of the temple. The issue of the writ of certiorari is a matter 
which lies within the discretion of the Court but in a case like 
the present one there is no question of discretion. It would 
obviously be improper to order the writ to issue. 

The appeal will be dismissed with costs (one set). 

'B. V. V. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;:—SıR ALFRED Henry Liongsi Leacu, Chief 
Justice AND MR. JUSTICE KrisHNASWAMI AIYANGAR. 


K. M. Venkatachala Chetty .. Appellani* (Defendant) 
v. 
N. D. Natesa Chetty .. Respondent (Plaintif). 


Partnership—Funds supplied by one pariner—Amount spent in bribes by 
another—Moneys spent illegally not to be recognised in the ascertainment of 
partnership profits. 

Where it was found that a partnership existed between the appellant and 
the respondent and the fact turned out that the appellant supplied funds for 
the purpose of the partnership and that the respondent applied a part of the 
funds so supplied in payment of bribes to certain officers, 

Held, that illegal payments of this nature could not be taken into account 
in ascertaining the shares of profits of the partnership. 

The appellant would not be entitled to debit the partnership with moneys 
which the respondent spent by way of bribes. The respondent also would not 
be entitled to obtain credit for the sums paid by him on bribes. 

Joti Prasad v. Hardwari Mal, (1930) 1.L.R. 53 All. 54, distinguished. 

On appeal from the judgment of the Honourable Mr. 
Justice Wadsworth dated the 27th day of March, 1936 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 538 of 1932. 

G. Ramakrishna Aiyar for Appellant. 

T. Krishnaraja Nayakar for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice—The suit out of which this appeal arises 
was one for the dissolution of a partnership and for the taking 
of the accounts thereof. The respondent was the plaintiff. He 
claimed that in 1927 he and the appellant entered into a partner- 
ship for the purposeof supplying goods to jails and other 
institutions in this presidency, the appellant providing the 
finance andthe respondent doing the work. The appellant 
denied that the relation between them constituted a partnership, 
His case was that the respondent was merely an employee who 
was to be remunerated on the basis of a share in the profits. 
The learned Judge held that there was in fact a partnership 
and passed a preliminary decree for the taking of accounts. In 
directing the Official Referee to take the accounts the learned 
Judge stated that any item of expenditure which was shown to 
be for an unlawful purpose was to be excluded. The reason 
for this direction was that bribes had been given to officials of 
various institutions in order to ensure that contracts were placed 
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with the partnership. The appellant contends that the learned 
trial Judge was wrong in holding that there was a partnership 
and that he also erred in giving this direction to the Official 
Referee. 

The question whether a partnership existed is one of pure 
fact, and the evidence consisted merely of the oral testimony of 
the parties. The learned trial Judge who had the advantage of 
seeing the parties in the witness-box accepted the testimony of 
the respondent. We have not the advantage which the learned 
trial Judge had in this respect and before this decision can be 
varied it must be shown that he was not justified in his conclu- 
sion. No reason has been advanced why we should accept the 
appellant’s word in preference to that of the respondent, and 
not having heard their evidence we must accept the decision of 
the learned trial Judge as being correct. 

With regard to the direction of the learned trial Judge to 
the Official Referee, it appears that the appellant had himself 
paid bribes to officials and had entered those payments in the 
partnership books as items of expenditure. It also appears that 
the appellant supplied funds to the respondent for the purpose 
of the partnership and that the respondent applied part of the 
funds so supplied to himin payment of other bribes. The 
learned trial Judge was of the opinion that illegal payments of 
this nature could not be taken into account in ascertaining the 
shares of profits. In his opinion, if either party had been foolish 
enough to give a bribe in the hope that his partner would bear 
his share of the expenditure he could not use the Court to re- 
cover that share, We are in entire agreement with this decision. 

The learned advocate for the appellant has quoted to us 
the case of Jot: Prasad v. Hardwari Mal, but the facts of that 
case were quite different from the facts in the present case. 
There the partnership capital had been utilized for the payment 
of bribes with the consent of the partners and the money had 
left the firm for this purpose with their joint consent. There- 
fore it was not possible, without taking into consideration these 
outgoings, to decide the true position between the partners. In 
the present case, it is not a question of the partnership capital 
having been paid away in this way. The appellant wanted the 
Court to allow him to debit the partnership with moneys which 
he spent by way of bribes. He is not entitled to do so, and we 
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consider the direction of the learned trial Judge, to be a very 
proper one. Just as the appellant will not be entitled to credit 
for the sums paid by him as bribes the respondent will not 
obtain credit for the sums paid by him in this way. 

The appeal will be dismissed with costs in favour of the 
respondent. 
K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MRr. JUSTICE PANDRANG Row. 
Pathuma Bibi and others .. Petitioners* 
(Respondents 2 to 8) 





Vv. 
Muthuswami Chettiar, minor by 
guardian Nallammal Achi 
through her authorised agent 
V. Nallathambi Chettiar oe Respondent 
(Petitioner). 
Insolvency—Petition by creditor to adjudicate debtor tnsotvent—Agree- 
ment by parties— Agreement providing that ina certain event the estate be 
auiomatically adjudged insolvent—If adjudication can be made by consent— 
Court's duty. 

Adjudication as an insolvent cannot be brought about by consent of parties. 
Where therefore after some witnesses on the side of the petitioning creditor 
were examined, the parties came to an agreement which was filed in Court, in 
and by which a certain time was given to the counter-petitioners to pay a sum 
agreed between them and the agreement further provided that on failure so 
to pay within time, the estate of the counter-petitioners should automatically 
be declared insolvent, the Court cannot automatically adjudge the estate in- 
solvent on failure to so pay as per the agreement. The Court must decide the 
liability of the estate to be adjudicated insolvent on the evidence that may be 
placed by the partes before it. 

Petition under S. 75 of Act V of 1920, praying the High 
Court to revise the order of the District Court of Madura 
dated 23rd August, 1937 and made in C. M. A. No. 17 of 1937 
(I. P. No. 49 of 1935, Sub-Court, Madura). 

R. Gopalaswami Aiyangar for Petitioners. 

K. V. Sesha Atyangar for Respondent. 

The Court delivered the following 

JUDGMENT.—The petitioners in this petition are the heirs 
of one Pichaikanni Rowther who was sought to be adjudicated 
insolvent on an application by a creditor who is the respondent 
in this petition. The debtor died during the pendency of the 
petition and his heirs were brought on record. There was a 
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long delay before the trial began and after five witnesses had 
been examined on the side of the petitioning creditor the parties 
appear to have come to an agreement which is recorded in the 
following terms :— 


“If the counter-petitioners pay the petitioner Rs. 1,100 from the estate 
of the Pichaikanni Rowther towards the amount due for decree and costs 
vagaira in O. S, No. 385 of 1935 on the file of the District Munsif’s Court, 
Melur, within 16—2—1937 the decree must be deemed to be discharged, and 
the petition stands automatically dismissed. If the amount is not paid as 
above within the period as aforesaid, the petitioner shall be entitled to realise 
the entire amount due under the decree with full costs and interest and 
the estate of Pichaikanni Rowther shal] automatically be declared insolvent 
with costs to the petitioner. To this effect have we agreed.” 

The petition was ordered to be called on 17th February in 
view of this agreement and as 17th February was declared to 
be a holiday for election, it was taken up on the 23rd February 
on which date the following order was passed : 

“The petitioner-creditor’s vakil brings to my notice that the amount as 
per endorsement has not been paid. The respondent’s vakil says the parties 
want more time. It cannot be given. In the circumstances the deceased first 
respondent Pichaikanni Rowther is adjudged insolvent. The Offictal Receiver 
is appointed receiver of the estate. Time for discharge is six months. Costs 
of this petition to come out of the estate. Wakil’s fee Rs. 10.” 

It will be seen from the final order passed by the Subordi- 
nate Judge that he was under the impression that because the 
parties had agreed that adjudication should follow automatically 
on the failure to make the deposit within the time allowed the 
only thing to be done in the circumstances was to adjudge the 
estate of Pichaikanni Rowther the deceased debtor insolvent. 
It is obvious that adjudication as insolvent cannot be brought 
about by mere consent of the parties. The fact that the agree- 
ment was filed in Court does not give it any further effect 
than it would otherwise have. This point is conceded by the 
learned Advocate who appears for the respondent before me and 
also in the judgment of the District Judge on appeal. 
The District Judge however was of opinion that because the 
learned Subordinate Judge had used the expression ‘in the 
circumstances’ in his final order he may be deemed to have 
considered the evidence already taken by him before he 
ordered the adjudication. Even assuming that this is the 
correct construction to be placed on this expression ‘in the 
circumstances,’ it does not follow that the adjudication should 
remain as it is because it is obvious that the present petitioners 
were not given any opportunity to adduce evidence to rebut the 
evidence adduced on the side of the petitioning creditor. 
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Apparently on the 23rd: February, 1937, their vakil asked for 
more time to make the deposit and the learned Subordinate 
Judge refused to grant more time and straight away proceeded 
to adjudicate the estate as insolvent. It cannot be said 
therefore the petitioners had a reasonable opportunity to put 
forward evidence in support of their case. The order made 
without giving such an opportunity to one party cannot remain 
as itis. It is therefore set aside as w-ll as the order in appeal; 
the learned Subordinate Judge should restore the petition to his 
file and dispose of it according to law, after giving both parties 
(it being not clear that the petitioning creditor had really 
closed his case on the 23rd February, 1937) opportunity to 
adduce evidence in support of their respective contentions. 
Costs in this Court and costs hitherto incurred in the Subordi- 
nate Judge’s Court and in the District Court will be costs in the 
cause and abide the event, and should be provided for in the 
revised order to be passed by the learned Subordinate Judge. 
S. V. V. ——— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED HenrY LiongL Leaca, Chief 
Justice AND Mr, JUSTICE SOMAYYA. 
Khaji Dodda Khaji Sahib and 


others .. Appellants* (Appellants) 
v. 
Chigamalla Nanjappa and others .. Respondents (Respon- 
dents). 


Mosque—Religions worship—Right to perform—Muhammadans using a 
building on a site belonging to them asa mosque—Hindus’ protesi—Right of 
parties—Qualifications and limitations. 

There is nothing unlawful in the Muohammadan community using a site, 
of which they are admittedly owners, for a mosque and the right to use it for 
a mosque is justified provided thereby in the performance of worship no 
material annoyance is caused to their neighbours, the Hindu community in 
the case. 

Sesha Atyangar v. Sesha Atyangar, (1880) I.L R. 2 Mad. 143, followed. 

If the Mubammadan community utilises the building in a manner which 
does in fact create a otisance then the law will interfere, but it cannot be said 
that the use of a building as a mosque will, of itself, amount to a nuisance. 

Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the High Court dated 2nd November, 
1936 and passed in S. A. No. 1194 of 1932 preferred against 
the decree of the District Court of Bellary in A. S. No. 13 of 


1931 (O.S. No, 272 of 1929, District Munsif’s Court, Hospet). 
pd eh ere i ee 


* L.P. A. No. 11 of 1937, 7th February, 1939. 
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V. S. Narasimhachar and -Basheer Ahmed Sayyed for 
Appellants. 
K. Umamaheswaram for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice. —The Muhammadan community of the 
village of Kunchur, Bellary District, owns a piece of land in the 
Hindu quarter of the village. Some years ago they proposed to 
erect on this land a Jumma Musjid, notwithstanding that there 
were already two mosques in the village. The proposal was 
greatly resented by the Hindus of the village, and in 1929 they 
filed a suit in the Court of the District Munsif of Hospet fot 
an injunction restraining the defendants, who represented the 
Muhammadan community, from erecting the Musjid anda 
declaration of the unrestricted rights of the Hindus to hold 
religious, social, public and private processions “attended with 
music” along the route on which the proposed Jumma Musjid was 
to be built. Thesuit was strenuously contested. The defendants 
set up a contention that a mosque had been erected on the site 
in 19'0 but this' had been demolished with a view to the con- 
struction of anew mosque. The District Munsif found that 
although the Muhammadans of the village had occasionally 
used the site for the purpose of offering prayers there had 
never been a mosque on the site and that it had never been 
intended that a mosque should be built thereon. In view of the 
feeling between the two communities he considered that it was 
not desirable that there should be a mosque on the site and 
although he allowed the construction of the new building to 
proceed, he issued an injunction restraining the defendants 
from using it asa mosque. At the same time he granted a 
declaration that the plaintiffs were entitled to take processions 
along this particular street. The defendants appealed to the 
District Judge, who by a judgment dated the 7th March, 1932, 
upheld the decision of the District Munsif. The defendants 
then appealed to this Court. The appeal was heard by Varada- 
chariar, J., who confirmed the decrees of the lower Courts, but 
granted a certificate under cl. 15 of the Letters Patent permitt- 
ing an appeal toa Bench. The appellants do not complain of 
the declaration granted by the District Munsif to the respon- 
dents, but they object to the injunction restraining them from 
using the building asa mosque. f 
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That the Hindu community of Kunchur objects to the 
erection of a mosque on the site and that acute feeling will be 
aroused if the building is used asa mosque are not grounds 
which the law can recognise for the granting of the injunction. 
The Muhammadans of the village are admittedly the owners of 
the site and they wish to utilize it for the purpose of a mosque. 
There is nothing unlawful in using this site fora mosque and 
therefore they are entitled to utilize it for the purpose. The 
Tight in the appellants to use this site for a mosque is so clear 
that authority is hardly necessary, but there is authority and of 
this Court. In Sesha diyangar v. Seska Aiyangari, Turner, C.J., 
and Forbes, J., held that in this country, where there is a great 
diversity of creeds, it would be intolerable if the members of a 
sect were not at liberty to erecta place of worship on their own 
property; because it was more or less contiguous to a place 
already occupied by a place of worship appertaining to another 
sect. The Court pointed out that the people of any sect are at 
liberty to erect on their own property places of worship, either 
public or private, and to perform worship provided that, in the 
performance of their worship, they do not cause material 
annoyance to their neighbours. A decision to the same effect 
was given by the learned Chief Justice and Muttuswami Aiyar, 
J., in Parthasarathy Atyangar v. Chinnakrishna Aiyangar8. In 
Kasim Ali Khan v. Birj Ktshore3 (a case decided by the High 
Court, North-West Provinces, when Turner, C.J., was officiating 
as the Chief Justice of that Court) the learned Chief Justice 
observed :— 

“ The land on which the temple is erected is the property of the respon- 
dents, and they are at liberty to build what structure they please upon it, 
Nor can the Courts by anticipation grant a decree prohibiting them against 
annoying the appellants. It must be shown that some substantial annoyance, 


and one which the Court can recognize, has been actually committed, before 
the Court will interfere.” 


These authorities were quoted to Varadachariar, J., but he 
did not consider that he was justified in interfering with the 
injunction which had been granted. In the course of his judg- 
ment he referred to the maxim sic utere tuo ut alienum non 
laedas, but this maxim can have no application here. A man 
must enjoy his own property in a manner which will not do 
injury to others, but the erection of a mosque on Jand owned by 





1. (1880) I.L.R. 2 Mad. 143. 2. (1882) I.L.R. 5 Mad. 304. 
3. 2 N.W.P. Rep. 182. 
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Muhammadans cannot be regarded as constituting an injury in 
law to persons of another creed. Of course, if the Mubam- 
madan community utilizes the building in a manner which does 
in fact create a nuisance then the law will interfere, but it 
cannot be said that the use of a building asa mosque will 
amount to a nuisance. 

Much has been said in argument with regard tothe right of 
the Hindu community to hold processions along the street and 
it is said that if a mosque is erected attempts will be made to 
interfere with this right. This argument is really without 
foundation because the respondents have already obtained a 
declaration in their favour. The appellants have not challenged 
the respondents’ right to.this declaration and itis binding upon 
them. The case has to be decided from the point of view of 
legal right and there can be no doubt that the injunction which 
has been granted does infringe the rights of the appellants. It 
must therefore be dissolved. 

I would, however, add this. ' The new building which has 
been erected on the site has up to now been used as a school. 
This is the result of the injunction granted by the District 
Munsif. The continuance of the use of the building as a school 
is a matter which the Muhammadan community of Kunchur 
might very well consider. They have, as [ have already pointed 
out, two'mosques in the village and it has not been suggested 
that these two mosques are insufficient for the Muhammadan 
community of Kunchur. The Court can, of course, give no 
direction in the matter. It can only suggest that the matter 
should receive the further consideration of the appellants, and 
in the interests of good feeling between the two communities 
we trust that it will. 

The decree of the District Munsif will be varied by the 
omission of the injunction, but the declaration in favour of the 
respondents will stand. The appellants having succeeded with 
regard to the injunction are entitled to their costs in this Court 
and in the District Court. So far as the first Court is concern- 
ed the parties will pay their own costs. 


K.C 
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THE M.L.J. SUPPLEMENT.. 


THE l 
FEDERAL COURT OF INDIA. 


PResENT:—Sik Mavrice Gwyer, C. J. Sm SHAR SULAIMAN AND 
M. R. Jayaxar, JJ. 


IN THE MATTER OF THE CENTRAL PROVINCES AND Berar SALES OF MOTOR, 
SPIRIT AND LUBRICANTS TAXATION Act, 1938 (XIV or 1938) .* 


The Government of India Act, 1935 (26 Geo. 5, Ch. 2), S. 100 and Lists I ond 
H of Sch. Vil—Confiict between Lists I and II—Reconctliation of —Excise in item 45 
of List I—Meaning of—Taxes om sale of goods im item 48 of List II—f tay on 
retail sales of motor spirits and Iubriconts, an excise duty—Central Provinces ond 
Berar Sales of Motor Spirit and Lubricants Taxation Act, 1938—If ultra vires the 
Legislature of Central Provinces and Berar. 


S. 3 of the Central Provinces and Berar Sales of Motor Spirt and Lubri- 
cants Taxation Act, 1938 and all the provisions thereof levying “a tax on the retail 
sales of motor spirit and lubricants at the rate of five per cent. on the value of such 
sales” is not lira vires the Legislature of the Central Provinces and Berar. It falls 
under Item 48 of List II of Schedule VII of the Government of India Act as “a 
tax on the sale of goods” and is not covered by Item 45 of List I of Schedule VII 
as a “duty of exctse” 


If a tax ıs covered by the Federal List (List I) and not covered by the Provincial 
List (List II) then the Provincial Legislature cannot impose such a tax and it will 
‘be invalid. If a tax is covered by the Provincial List and not covered by the Federal 
List, then the validity of the tax cannot be questioned. But if a tax falls within 
both the Lists, then such a tax will be ultra vires the Provincial Legislature by reason 
ot the non-obstante clause in S. 100 (1). But it is a fundamental assumption that 
the legislative powers of the Centre and the Provinces could not haye been intended 
to be in conflict with one another and the Court must therefore read them together 
and interpret or modify the language in which one is expressed by the language of the 
other, and arrive at a reasonable and practical construction of the language of the 
section so as to reconcile the respective powers they contain and give effect to all 
of them. It ıs only if such a reconciliation should prove impossible and only then 
will the non-obstante clause in S. 100 operate and the Federal power prevail, for the 
clause ought to be regarded as a last resort. 


The term “excise” may have a wider meaning so as to include all duties levied 
on the consumption of the excisable commodity at any stage from production to sale 
‘but having regard to the context in which the expression is used and the scheme 
of the Act, and to avoid conflict with Item 48 of List II, the expression as used in 
Item 45 of List I must be construed as a power to impose duties of exctse upon the 
manufacturer or producer of the excisable articles, or at least at the stage of, or in 
connection with, manufacture or production and that it extends no further. Paton 
v. Brady, 184 U.S, 608, distinguished and Commonwealth Oil Refineries v South 
Australia, 38 Com.L.R. 408, discussed. A clear distinction exists between the first 
sale and the last sale as the latter is not intimately connected with the manufacturer 
or producer while the former is. ` 
EN ny 

*Reference No. I of 1938, 2nd December, 1938. 
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If “excise” should be given the wider meaning, then the only taxes that would 
not amount to excise duty and would be left over for the Province to impose under 
Item 48 of List II would be license-feez and certain turnover taxes, which will be 
merely illusory and that could not have been the intention of Parliament in using the 
words “taxes on the sale of goods”. 


The Constitution is not to be construed in amy narrow or pedantic sense and the 
Court will have regard to the fact that the subject-matter of the interpretation is a 
constitution—a mechanism under which laws are to be made and not a mere Act 
which declares what the Law shall be. James v. Commonwealth of Australia, (1936) 
AC. 578, per Lord Wright at p. 614 and Attorney-General for New South Wales 
v. Brewery Employees Union, 6 Com.L.R. 469, per Higgins, J., at p. 611, referred to. 


A general power ought to be so construed as not to make a nullity of a particular 
power conferred by the same Act and operating in the same field. Citisens 
Insurance Co. v. Parsons, 7 A.C. 96; Bank of Toronto v. Lambe, 12 A.C. 575 and 
Attorney-General of Ontario v. Attorney-General of Canada, (1912) A.C. 571, 
referred to. 


If the words of a Statute confer a power they are not to be withheld on any 
extraneous grounds Bank of Toronto v. Lambe, 12 A.C. 575 at p. 586; Attorney 
General for Canada v. Attorney-General for Ontario, (1898) A.C. 700 at p. 713 and 
Brewers and Malisters’ Association of Ontario v Attorney-General for Ontario, 
(1896) 1897 A.C 231 at p. 237, referred to 


Per Guyer, CJ. and Jayakor, J (Ssdaiman, J., doubting) —The proposals for 
Indian Constitutional Reforms known as the White Paper and the Report of the 
Joint Select Committee thereon are historical facts and their relation to the Consti- 
tution Act is a matter of common knowledge to which the Court is entitled to refer. 

Per Gwyer, CJ. and Sulaiman, J. (Jayakar, J., doubting)—The legislative 
practice in India preceding the Constitution Act may be looked into, for Parliament 
must surely be presumed to have had that in mind and unless the context otherwise 


clearly requires not to have conferred a legislative power m a sense not understood’ 
by those to whom the Act was to apply. 


Per Sulaiman, J.—Quaere: Whether S. 297 (1) (b), Government of India Act, 
deals with the products of foreign countries. Quaere. Whether the word‘ locality’ in 
the sub-section should not be confined to localities in India, having regard to the 
marginal note to the section. 


An intention to discriminate is not essential to invalidate a legislation under the 
sub-section, but it is sufficient if the provisions of the enactment result im 


Per Jayakor, J—Quaere: Whether S. 297 (1) (b) does not posit a power to 
levy a tax on two sets of goods. 


Reference by His Excellency the Governor-General to the Federal 
Court of India in the exercise of the powers conferred by S. 213 of the 
Government of India Act of the following question contained in the order 
of reference: 


“Whereas it appears to me that the following questions of law have 
arisen and are of such public importance that it is expedient that the 
opinion of the Federal Court of India should be obtained thereon, now 
therefore, I, Victor Alexander John, Marquess of Linlithgow, Governor- 
General of India, hereby refer the said questions to the Federal Court 
of India for consideration and report thereon.” 
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Questions . 


Is the Central Provinces and Berar Sales of Motor Spirit & 
Lubricants Taxation Act, 1938, or any of the provisions thereof and 
in what particular or particulars or to what extent ulira vires the 
Legislature of the Central Provinces and Berar? < 


(Sd.) LINLITHGOW, 
Viceroy & Governor-G meral. 
On receipt of the reference, the Court directed the Governor-General 


in Council to file their case setting forth the facts and arguments on which 


they relied for the purpose of impugning the validity of the relevant 


enactment. They also directed the Government of the Central Provinces 
to file their case in reply. In pursuance of these directions the following 


case was filed on behalf of the Governor-General in Council :— 


Case for the Governor-General ir Council. 


1. The question referred to the Court by the Governor-General 
18 :-— 

Is the Central Provinces and Berar Sales of Motor Spirit and 
Lubricants Taxation Act, 1938, or any of the provisions thereof and 
in what particular or particulars or to what extent “sutra vires” 
the Legislature of the Central Provinces and Berar? 

The reference has been made with the consent of the Government 
of the Central Provinces and Berar and the Governor-General m 
Council. The Central Provinces and Berar Sales of Motor Spirit 
and, Lubricants Taxation Act, 1938, is hereinafter referred to as the 
“impugned Act”. i 

2. The question has been put in a comprehensive form as it is 
desirable that the Court should have the whole of the Act before it 
and may decide the question on a consideration of the whole Act 
and having regard to the pith and substance thereof. The question 
is generally put in comprehensive terms (Attorney-General for 
Canada v. Attorney-Geneval for Ontario, 1937 A.C. p. 355; Ibid. 
p. 368: Ibid. p. 377; Ibid. p. 391; Ibid. p. 405). 

3. The circumstances leading up to this reference are as 
follows :— 

_ (a) Motor spirit and lubricants are manufactured and produced 
in India and there is an actual or potential market for them in alf 
parts of India. 

(b) Though it is not essential for the purpose of deciding this 
reference, it is stated for the information of the Court that a portion 
of the motor spirit and lubricants sold in the Central Provinces and 
Berar is manufactured and produced in India. 

‘(c) Before the Government of India Act, 1935, came into 
operation there was an excise duty on motor spirit imposed by the 
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Motor Spirit (Duties) Act, 1917, being an Act of the Central Legis- 
lature and such taxation still continues. There is no Central excise 
as yet on lubricants. 


(d) Under Section 140 (1) of the Government of India Act, 
1935, Federal duties of excise must be levied and collected by the 
Federation, although the proceeds of such duties may by an Act of 
the Federal Legislature be distributed amongst the units jn accordance 
with such principles as may be formulated by the Act. 


(e) The impugned Act was passed by the Legislature of the 
Central Provinces and Berar and it received the assent of the Governor 
on the 14th May, 1938. 


4. The provision of the impugned Act material for the purpose 
of this reference is as follows :— 


Section 3. (1) There shall be levied and collected from every 
retail dealer a tax on the retail sales of motor spirit and lubricants 
at the rate of five per cent. on the value of such sales., 


5. The Governor-General in Council contends that the said 
provision is ‘‘uliva vires” the Legislature of the- Central e 
and Berar. i 


(a) It encroaches upon the Federal Legislative List scheduled 
to the Government of India Act, 1935, and also offends against 
Section 297 (1) (b) of the same Act. 

(6) Section 190 (1) of the Government of India Act, 1935, 
deals with the Federal Legislative List and confers on the Federal 
Legislature exclusive power to legislate with respect to matters 
mentioned in that list notwithstanding any powers conferred on Pro- 
vincial Legislatures by the Concurrent and Provincial Lists. The 
power conferred on the Provincial Legislatures to legislate with res- 
pect to matters in the Provincial List in Section 100 (Sub-section 3) 
is subject to the provisions conferring legislative power on the 
Federal Legislature by the two previous sub-sections. 

(c) The Federal Legislative entry 45 is as follows :— 

‘Duties of excise on tobacco and other goods manufactured or 
produced in India except— 

(i) Alcoholic liquors for human consumption ; 

(ii) Opium, Indian hemp and other narcotic drugs and narcotics; 
non-narcotic drugs; Í 

(iii) Medicinal and toilet preparations containing alcohol or any 


. substance included in sub-paragraph (6) of this entry”. 


(d) It is contended that the taxation imposed by Section 3 of 
the impugned Act, 


(i) in so far as it may fall on motor spirit and: lubricants of 


‘, Indian origin, encroaches on the aforesaid entry 45, and 
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, (ü) in so far as it may fall only on foreign motor spirit and 
lubricants, offends against the aforesaid section 297 ( 1) (b). 


6. The competing entry is No. 48 of the Provincial Legislative 
List “Taxes on the sale of goods’’; but by virtue of sub-section (3) 
of Section 100, which makes the powers of the Provincial Legislature 
subject to the provisions of the two preceding sub-sections, this entry 
myst be read as if it ran “Taxes on the sale of goods, but excluding 
such taxes or duties as fall in the Federal Legislative List”. 


7. For example, a tax of, say, 50 per cent. on the sale of postage 
stamps or on the sale of railway tickets, though it may be said to fall 
within the description of “Taxes on the sale of goods”, would be out- 
side the scope of entry 48 of the Provincial Legislative List, because 
it falls in entry 7 or entry 58 of the Federal Legislative List. Simi- 
larly, the aforesakth entry 48 must be read as excluding any duty of 
excise falling within entry 45 of the Federal Legislative List. 


8. There is no definition of “excise duties” in the Government 
of India Act, 1955, and hence the following dehnitions from standard 
authors are relied upon :— 


1. (a) Stephen, in his Commentaries on the Laws of England 
(1928 Edition, Vol. IV, page 420) following Blackstone, says: 


“Excise duties are those duties which are imposed by Parliament 
upon commodities produced and consumed in this country. They are 
directly opposite in their nature to the Customs duties, for they are an 
inland imposition, paid sometimes on the consumption of the commo- 
dity, frequently upon the retail sale”. 


(b) Judge Story, in his work on tthe Constitution of United 
States (Fifth Edition, Vol. 1, Section 953) adopts almost identically the 
same definition. t 


“An inland imposition paid sometimes upon the consumption of the 
commodity or frequently upon the retail sale, which is the last stage 
before consumption”. 


(c) Palgrave in his Dictionary of Political Economy states :— 


‘The Excise is the name given collectively to those duties 
which in the fiscal system of the United Kingdom are levied upon com- 
modities produced within the Kingdom itself. as distinguished 
from customs duties (see Customs) which are levied at ‘the ports upon 
commodities imported from abroad. The word ‘‘excise” (Latin 
excido) signifies etymologically something cut off; as an excise duty 
may in effect be considered something cut off or deducted for the 
benefit of the State, from the price of the article as paid by the con- 
sumer. If there were no duty the consumer would pay a lower price 
for the article. The price, therefore, that he actually pays inckides 
the duty; whence it follows that the duty itself is something deducted 
or subtracted from the actual price paid. The price in fact is divided 


4. 


„ ; into two parts, one part being subtracted from the whole for the Dene 
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fit of the state, and the remainder going to the vendor”. 
9. . From these definitions it follows that a tax levied, infer alia, 


f upon the retail sale of a home commodity and levied in stich a manner, 
.. as to, entet into and form an identifiable part of the price of the com- 
medity to the consumer is a duty of excise. 


10. Reliance is also placed on the following cases which lead to 
the same conclusion :— 


| (a), Commonwzalth ond Commonwealth Oil Refineries, Lid., 


“y! South Australia, (1926) 38 C.L.R. 408, where a tax of 3d. on 


‘every gallon of petrol sold for the first time was held to be a duty of 


customs or excise and one of the Judges stated that an “‘excise duty 
means a duty on the manufacture, production, etc., within the country 
itself and ıt matters not whether the duty is imposed at the moment 
of actual sale or sale and delivery or consumption”. 


(b) Patton v. Brady, (184 U.S. 608), where it was held that 
a tax on manufacture of tobacco imposed at a period intermediate 
between the commencement of manufacture and the final consumption 


„Ofthe article is ap excise tax. 


(c) Rex v. Caledonian Collieries, (1928 A.C. 358), where it 
was held that the general tendency of an od valoren: iax upon the sale 
of,a commodity is to enter into the price charged to the purchaser. 


- (d) Attorney-General for British Columbia v. Kingcome Navi- 


gation Company, Ltd., (1924 A.C. 45, 57, 59) where “excise duties” 


have in effect been defined as indirect trading taxes on home com- 
modities imposed in respect of some commercial dealing in those com- 
modities such as their sale or production for sale 


11. The effect of the definitions and decisions cited above is that 
the tax imposed by Section 3 of tbe impugned Act is a duty of excise 


l _, to .be extent to which it falls or may fall on motor spirit and lubri- 


cants produced in India, because 


(1) it is imposed in respect of a commercial dealing in those 
commodities, namely, their retail sale, and 


(2) it is umposed on such a basis that it is indirect taxation 
whose’ general tendency is to enter into the price of the commodities 
to the consumer. 


12. Another criterion upon which reliance is placed is that laid 
down in Croft v. Dunphy, (1933) A.C. 156. 


“When. a power is conferred to legislate on a particular topic it is 
important, in determining the scope of the power, to have regard to 
what is ordinarily treated as embraced within that topic in legislative 


practice and particularly im the legislative pracie of the SAE which 


has conferred the power”. 
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The legislative practice of the United Kingdom in regard to duties 
of excise is sufficiently indicated by the extract from Stephen’s Com- 
mentaries on the Laws of England reproduced in paragraph 8 (a) 
above. In support thereof, attention is invited to Section 48 (1) of 
the Finance (1909-10) Act, 1910 (10 Edw. 7, Ch. 8) which runs:— 


“Tt shall be the duty of the Secretary of every registered club 
to deliver to the Commussioner, in the month of July in the year nine- 
teen hundred and ten, and in the month of January in every sub- 
sequent year or within such further time as the Commissioners may in 
any case allow, a statement of the purchases during the preceding calen- 
dar year of intoxicating liquor to be supplied in or to the club or on 
behalf of the club to the members thereof, in such form and containing 


such particulars as may be prescribed, by the Commissioners, and every 


such statement shall be charged with an excise duty of six pence. for 
every pound of purchases shown in the statement.” 


Legislative practice in India is similar, duties or fees on retail 
sale being provided for in all the Provincial Excise Acts. 


13. It follows therefore that even on the criterion of legislative 
practice, whether of the United Kingdom or of India, duties of excise 
may be levied at the sale stage as at any previous stages. 


14. The tax being bad for the above reasons so far as it falls 
or might fall on Indian Motor Spirits and Lubricants, the effect of the 
legislation in question is exactly the same as if it were directed in terms 
only against foreign spirit and lubricants. In other words. the effect 
is to discrimingte between Indian motor spirit and lubricants on the 
one hand and foreign motor spirit and lubricants on the other and any 
such discriminatory Provincial law offends against Section 297 (1) (b) 
of the Government of Indra Act, 1935 As part of the tax is bad the 
whole, is bad. 


In answer to this case the Govermment of the Central Provinces and 


Berar filed the following :— 


Case for the Government of the Central Provinces and Berar. 
PART I. 

(1) Paragraphs 1 and 2— 

It is admitted that the reference to the Court has been made 
with the consent of the Government of the Central Provinces and 
Berar and that this Government has no objection to the comprehensive 
form of the question submitted to the Court. 

(2) Paragraphs 3 (a) and (b)— 

It is admitted that motor spirit is produced and manufactured in 
India and it is believed that a portion of the motor spirit sold in the 


Central Provinces and Berar is produced anl manufactured in India. 
It is, however, not known whether lubricants are produced or manu- 
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factured in India, although it is believed that none of the well-known 
brands is produced or manufactured in India. 

(3) Paragraph 3 (¢)— 

The fact stated is admitted. Under the Motor Spirit (Duties) 
Act, 1917 (II of 1917), an excise duty, is levied and collected at every 


manufactory in British India on all motor spirit produced in such 
manufactory. 


(4) Paragraph 3 (d)— 

The fact stated is admitted. 

(5) Paragraph 3 (¢)— 

The position stated is admitted. Under Section 1 (3) of the 
impugned Act it will come into force on such date as the Provincial 
Government may by notification direct. 

(6) Paragraph 4— 

The statement is admitted. 


(7) Paragraphs 5 (a) and (d)— 

It is denied that Section 3 (1) of tha impugned Act is ultra vires 
the legislature of the Central Provinces and Berar. Jt is further 
denied that the said provision encroaches upon the Federal Legislative 
List or offends against Section 297 (1) (b) of the Government of 
India Act, 1935. 

(8) Paragraphs 5 (b) and (c)— 

The statements as reproduced from Section 100 of the Govern- 


ment of India Act, 1935, and entry No. 45 of the Federal Legislative 
List are admitted. 


(9) Paragraph 6— 

(+) It is denied that entry No. 48 of the Provincial Legislative 
List, “Taxes on the sale of goods” must be read as if it ran “Taxes 
on the sale of goods but excluding such taxes or duties as fall in the 
Federal Legislative List”. 

(#) The interpretation sought ta be given to the opening words 
of subsections (1) and (3) of Section 100 of the Government of 
India Act, 1935, is not warranted either by the terms of the section 
or the scheme of distribution of legislative powers under that Act. 
Section 100 and the legislative lists thereunder must be interpreted 
‘ according to the well-established canons of interpretation of the fede- 


ral constitutions as laid down by the Judicial Committee of the Privy 
Council in the following cases :— 


(a) Citizens Insurance Company of Canada v. Parsons, (1881) 
7 A.C. 96. 


(b) Bank of Toronto v. Lambe, (1887) 12 A.C. 575. 


(c) Marriage Legislation in Canada, In re, (1912) A.C. 880 
at p. 887. 
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_ (d) Great West Saddlery Company v. The King, (1921) A. 
C. 91 at pp. 100 and 116. 


(¢) Attorney-General for Ontario v. Reciprocal Insurers, 
(1924) A.C. 328 at pp. 337, 345 and 346. 


(f) James v. Comneonwealih of Australia, (1936) A.C. 578 
at p. 613. 


(10) Paragraph 7— 


The illustrations chosen are far from apposite Neither a post- 
age stamp nor a railway ticket can be brought within the meaning of 
goods in entry No. 48 of the Provincial Legislative List read with 
the definition of this term in Section 311. The former is a stamp 
for revenue collected The latter is a receipt for the fare paid. So 
neither is a commodity sold. 


(11) Paragraph 8— 

The definitions of “excise duty’’ relied upon by the Governor- 
General in Council are either from or mainly based on the writings 
ot the classical economists. They belong to a period when the theory 
and practice of sales tax were not well developed as in the post-war 
period. The definitions given are out of date. (See “Encyclopaedia 
Britannica’, Vol. VIII, pp. 899, 905-906; Thirteenth Edition. ) 


(12) Paragraph 9— 


It is denied that a tax levied on the retail sale of a home com- 
modity, even it levied in such a manner as to enter into and form an 
identifiable part of the price of the commodity, is a duty of excise. 
In any case, the effect and incidence of a tax are problems of econo- 
mic science and are not of any value in deciding the legality of a 
tax. What the Court is essentially concerned with is a question of 
law. 


Reliance is placed upon the following observations of Lord Hob- 
house in Bank of Toronto v. Lambe, (1887) 12 A.C. 575 af 
p. 582:— 

Boe Shen a . the excellence of an economist’s definition will 
be measured by the acouracy with which it contemplates and embraces 
every incident of the thing defined. But that very excellence impairs 
its value for the purposes of the lawyer. The legislature cannot 
possibly have meant to give a power of taxation valid or invalid ac- 
cording ta its actual results in particular cases. It must have con- 
templated some tangible dividing line referable to and ascertainable by 
the general tendencies of the tax and the common understanding of 
men as to those tendencies.”’ 


(13) Paragraph 10— 

(i) Decisions bearing on the Constitution of Canada and U.S A. 
regarding the interpretation of the terms based on ideas that existed 
at the time those Constitutions came into existence cannot be of any 
value in the interpretation of the terms of an-Act passed in 1935. 
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.. The words of a statute have to be construed in the sense which 
they bore when it was passed. Reliance is placed upon the following 
cases :— 


(a) Per Lord Esher in Gaslight and Coke Co. v, Hardy, (1886) 


17 Q.B.D. 619 at p. 621. 


(b) The Lonyford, (1888) 14 P.D. 34 at pp. 3638. 
(c) Bank of Toronto v. Lambe, (1887) 12.A.C. 575 atp. 583. 


(#) All the cases relied upon by the Governor-General in 
Council can be distinguished with reference to the exact signification 
of “Excise” as used in the enactments of the respective countries in 
contradistinction to that of the same expression as used in the Govern- 
ment of India Act, 1935. 


(14) Paragraph 11— 

It is denied that the essential elements of a duty of excise are as 
stated. It is further denied that the tax imposed by Section 3 of the 
impugned Act is an excise duty. 

(15) Paragraphs 12 and 13— 


(i) Legislative practice may be a useful but cannot be a conchusive 
test. Torn out of its fiscal and historical context legislative practice 
with respéct to excise m England is positively misleading for the 
understanding of the same term in a recent enactment pertaining to 
India. The connotation behind the term “Excise” has never been 
something absolute and immutable. The term “Excise” in the 
Government of India Act, 1935, is not as comprehensive as in the 
English fiscal administration. .A license to sell or carry a trade or 
occupation, taxes on animals and buxuries, which all come under 
“Excise” in the English legislative practice, have merited ind:vidual 
mention in the Provincial Legislative List under the Government of 
India Act and are given under separate heads outside excise. 

Cf. Entry No. 40 with entries No. 47 and No. 50 of the Pro- 
vincial Legislative List. 

(it) It is denied that the legislative practice relating to excise 
in India is the same as in England or that by virtue of entry No. 40 
duties or fees on retail sales are provided for in the provincial Excise 
Acts. Licence fees on the vend of excisable articles are imposed by 


` _ virtue. of entry No. 31 read with entry No. 54 and dnties of excise 


are not levied with respect to.retail sales. 
(iii) It is, however, contended that the method in which excise 


. duty is collected is not an essential attribute of excise duty, and the 


mere fact that another but a totally different tax is collected on the 
same lines as an excise duty will not make that other tax an excise 


duty.. S 
(16) Paragraph 14— S : 
It is denied that either a part of the tax or the whole of it is 
bad. Section 297 (1) -(b) bas no application. 
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PART I. 


In support of the contention of the Government of the Central Provinces 
and Berar that the impugned Act is not in any particular iltra vires the 
Provincial Legistature. 


(17) The question referred to the Court can be answered properly 
by taking up the following points for determina‘ion :— 


(a) Does the impugned Act fall under entry No. 48 of the 
Provincial Legislative List? . 


(b) lf so, is there anything in the Federal L egislative List and 
more particularly in entry No. 45 of that list so as to cut down the full 
meaning of entry, No. 48 of the Provincial Legislative List? 


(c) Does the impugned .Act offend against Section 297 (1) (b) 
of the Government of Indta Act, 1935? 


Point A.—(18) The impugned Act falls under entry No. 48 of the 
` Provincial Legislative List which is as follows :—— 


“Taxes on the sale of goods and on advertisements”? 


(19) There is no definition of sales tax in the Government of India 
Act, 1935. As can be gathered from the writings of eminent modern 
economists, a sales tax— 


(i) is a tax on the transaction of sales of commodities whether 
imported or internally produced or manufactured; and 


(ii) may be a tax on the sales of commodities in general with 
exemptions or on the sales of selecied commodities. 


Reliance is placed upon the following definitions :— 


(a) “The term ‘sales tax’ or ‘turnover tax’ may tefer to a 
„general tax on all sales or only on particular commodities. it may 
as in France, include services, fees, commissions, interest. and other 
payments. A distinction is sometimes made between a sales aud a 
turnover tax m that the latter refers to services as well as com- 
modities, but there is in reality no clear distinction” [Findlay 
Shirras: Science of Public Finance Vokime [I, at p. 606 —Third 
{1936} .Edition. ] 


(L) ‘4. . . l. . The base of the tax is the volume of sales 
or of gross receipts from sales. . .. The sales taxes now in 
effect are not easily classified. The most clearly defined type is the 
retail sales tax, which is levied upon the sale of tangible personal 
property at retail. The tax may apply to sales made by wholesalers 
and manufacturers as well as by retailers. Or it may be still broader 
in scope and apply to the sales of services by public utilities and to 
admissions, in addition to sales of tangible property”. [Harley Leist 
Lutz: Public Finance, at pp. 631-632—Third (1936) [dition.] 
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(20) The Provincial Government contends that a duty of excise— 


(i) is a tax on commodities produced or manufactured in the 
taxing state; and 


(ii) is imposed on the production or manufacture of those 
commodities. 


(a) “By ‘excise’ is ordinarily meant a tax or duty on home- 
produced goods, either in the process of their manufacture or before 
their sale to consumers, especially on spirits, beverages, gasoline, 
sugar and tobacco. It includes also certain licences, commodities, and 
licences to conduct certain trades. It is usual to exclude from excise 
sales or turnover taxes’’. (Findlay Shirras: Science of Public Finance, 
Volume II, at p. 652—1936 Edition.) 


(b) Commonwealth and Commonwealth Oil Refineries, Lid. v. 
South Australia, (1926) 38 C.L.R. 408, which is relied upon by the 
Governor-General in Council in support of his argument, itself contains 
observations per Justice Isaacs. 


“Licences to sell liquor or other articles may well come within the 
excise daty law, if they are so connected with the production of the 
articles sold, or otherwise so imposed as in effect to be a method of 
taxing the production of the articles. Bat, if in fact unconnected with 
the production and inrposed mainly with respect to the sale of goods, 
as existing articles of trade and commerce, independently of the fact 
of their local production, a licence or tax on the sale appeais tome 
to fall into a classification of Governmental power, outside the true 
context of the words ‘excise duties’ as used in the Constitution”. 


(c) The ruling in Peterswald v. Bartley, (1904) 1C.L.R. 497, 
is also relied upon. 


Point B.—(21) Apart from all this discussion, a reading of the 
Government of India Act, 1935, shows that taxes on the sales of goods 
are dealt with separately from duties of excise. Entry No. 48 of 
the Provincial Legislative List deals with the former in contradis- 
tinction to the competing entry No. 46 of the Federal Legisla'ive List 
and entry No. 40 of the Provincial Legislative List which deal with 
the latter. So within the meaning of the Government of India Act a 
sales tax is totally different from a duty of excise. So there is 
nothing in the Federal Legislative List to cut down the full meaning 
of entry No. 48 of the Provincial Legislative List. 


Point C.—(22) Section 297 (1) (b) of the Government of India 
Act, 1935, has no application. If the Governor-General in Council’s 
argument that a sales tax on home commodities is outside the legis- 
lative competence of the Provinces is correct, then the only power re- 
maining under entry No. 48 of the Provincial Legislative List is to 
impose a tax on the sales of imported goods. So if the Central Pro- 
vinces and Berar Legislature cannot under Section 3 of the impugned 
Act tax the sales of home-produced motor spirits and tubricants at all, 


q] 


C. P. AND BERAR SALES OF MOTOR SPIRIT ACT, 1938, IN RE 13 


its taxing the sales of imported motor spimts and lubricants cannot give 
rise to any question of discrimination against the latter. According 
to the Governor-General in Council’s own argument the Provincial 
Legislature cannot in the same breath contravene Section 297 (1) (b) 
by exercising the only power left to it under entry No. 48 of the 
Provincial Legislative List. 


(23) The result of the foregoing analysis is as follows :— 


(1) Sales tax and excise duty are different—one is a tax on a 
transaction and the other a tax on a commodity. 


(ii) That Parliament intended entry No. 45 of the Federal 
Legislative List and entry No. 48 of the Provincial Legislative List 
to be mutually exclusive is apparent from the fact that the stages 
at which the tax falls under the two entries are clearly demarcated. 
Under the former the tax is imposed at the stage of manufacture or 
produciton while under the latter the tax is levied at the sale. 


(iii) Legally there is no competition between entry No. 48 of 
the Provincial Legislative List and entry No. 45 of the Federal 
Legislative List. Such competition as is suggested arises only if we 
add the word “sold” in entry No. 45 of the Federal Legislative List 
after the words “manufactured or produced’’. For the contention 
of the Governor-General in Council to prevail entry No. 45 of the 
Federal Legislative List must be read as if it were as follows:— 


“Duties of excise on tobacco and other goods manufactured, pro- 
duced or sold in India except, etc.” 


The effect will be to read into an Act of Parliament words which 
are not there. This cannot be done—[per Lord Mersey in Thompson 
v Gould and Co., (1910) A.C. 409 at p. 420]. 


(iv) Entry No. 45 of the Federal Legislative List and entry 
No. 48 of the Provincial Legislative List relate to distinct and 
different spheres of legislative activity. Within each particular 
sphere the respective legislature is supreme. There is no over-lapping 
and the field is clear. So the controlling words—“‘subject to the two 
preceding sub-sections’’? in sub-section (3) of Section 100 of the 
Government of India Act, 1935, do not come into play at all. 


(v) (a) It is imphed in the statement of the Governor-General 
in Council that a tax on the sale of goods which are imported from 
abroad will not be ultra vires the Provincial Legislature provided that 
such goods are not produced or manufactured in India If goods on 
which umport duties are Jeviable can be covered by entry No. 48 of 
the Provincial Legislative List, there is no reason why goods on which 
excise duties are leviable by the Federal Government should be exclud- 
ed. 


(b) The argument of the Governor-General in Council if press- 
ed to its logical extremity, may lead to an absurdity and there can 
never be a sales tax at all. This could never have been intended by 
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Parliament when ıt conferred on the Provincial Legislature a power to 
levy a sales tax under entry No. 48 of the Provincial Legislative List. 


l (vi) Entry No. 45 of the Federal Legislative List cannot be so 
interpreted as to render nugatory not only entry No. 48 of the Pro 
vincial Legislative List, but even entries Nos. 46 and 50. The correct 
principles of construction in the interpretation of Section 100 of the 
Government of India Act, 1935, and the legislative lists thereunder are 
those laid down in analogous conditions on the interpretation of Sec- 
tions 91 and 92 of the British North America Act, 1867, by their 
Lordships of the Judicial Committee of the Privy Council. 


(a) “Notwithstanding this endeavour to give pre-eminence to 
g! 


` the dominion parliament in cases of a conflict of powers, it is obvious 


that in some cases where this apparent conflict exists, the legislature 
could not have'intended that the powers exclusively assigned to the 
provincial legislature should be absorbed in those given to the dominion 
parliament” [per Sir Montague ` Smith in Citigens Insurance Company 
of Carada v. Parsons, (1881) 7 A.C. 97 at p. 108}. 


(b) Again in the same case at page 109 “It could not have been 
the intention that a conflict should exist; and, in order to prevent such 
a result the two sections niust be read together, and the language of the 
one interpreted, and, where necessary, modified, by that of the other. 
In this way, it may, in most cases, be found possible to arnive at a 
reasonable and practical construction of the language of the sections, so 
as to reconcile the respective powers they contain, and give effect to 
all of them”.’ 


(c) “If they tind that on the due construction of the Act a 
legislative power falls within Section 92, it would be quite wrong of 
them to deny its existence because by some possibility it may be abused, 
or may limit the range which otherwise would be open to the dominion 
parliament’ [per Lord Hobhouse in Bank of Toronto v. Lambe, (1887) 
12 A.C. 575 at p. 587]. 


(24) It is maintained that the impugned Act is intro vires the 
legislature of the Central Provinces and Berar. 


As other Provinces besides Central Provinces were also interested in 


the decision of the question under reference, the Court gave notice to the 
other Provinces also under the terms of Order XXXTII Rule 1 of the 
Federal Court Rules and in pursuance of the directions of the Court the 
Provinces of Madras, Bengal and Assam; the United Provinces, Behar and 
Orissa also filed cases supporting the contentions of the Government of 
Central Provinces and Berar. 


Sir B. L. Mitter with S. M. Chaudhurt and A. K. Ahmed 


‘for the Governor-General in Council. 


W. R. Puranik, Advocote-General, with Mahomed Hidayatullah 
and E. M. Joshi for C. P. and Berar. 
. Sir A. K. Roy, Advgcate-c eneral, with H. K. Basu for Bengal 
and Assam. 
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Sir 4. Krismaswami Aiyar, Advocate-General, with N. Rajago pala 
Iyengar, for Madras. 


Dr. N. P. Asthma, dadie Gnral for the United Provinces. 
Baldeo Sahay, Advocate-Gencral, for Bihar. 
BK. Ray, .4dvocate-General, for Orissa. 


"Sir B. L. Mitter:—The enactment in controversy is one passed 
by the Legislature of the Central Provinces. The issue before the 
Court is whether there is an overlapping between the two lists—1 and 
2, in Schedule, 7, and if so, which is to prevail? The main contention 
of the Governor-General in Council is that Section 31 which is the main 
section of the Act is “ultra vires” the Provincial Legislature. The 
term “retail dealer” is defined in Section 2 (e)*. The tax in question 
is one on retail sales. The propositions I contend, for are these :— 


(1) A tax on the sale of an article is a tax on the article itself. 
(2) This tax is one in relation to a commercial dealing. 


(3) Inasrauch as the tax i8 ad valorzm there is a tendency to pass 
on the tax to the purchaser, that is, the tax enters into the price of 
the article. Look at the real nature of the tax, its pith and substance. 
It is an indirect tax on the goods. The contention of the Governor- 
General in Council is that the tax 1s a duty of excise within the Entry 
45 of List I. The contention of the Central Provinces on the other 
hand is that it is a tax on the sale of goods. Excise is a tax on 
home-produced goods. The words that follow in Entry 45 “manu- 
factured or produced in India” merely emphasise the meaning which is 
already implicit in the expression “Excise”. ‘‘India” is defined 
in Section 311. It is common ground that peuroleum is produced at 
Attock in the Punjab, and in Assam and that Indtan produced oil is 
sold in the Central Provinces and would be subject to this tax. This 
is a tax or duty on goods manufactured or produced in India There 
is a diflerence between a tax and a duty. “Tax” has a larger connota- 
tion than “duty” both generally and in the Indrtan practice. See 
Schedule Tax Rules under the Government of India Act, 1919 and the 
definition of ‘‘Taxation” in Section 311. ‘‘Duty’’ is different from a 
“tax” in chat it is imposed on commodities while “taxes” are imposed 
on individuals. 

' The Chief Justicc :—Ultimately it is only an individual that will 
pay it. 





1 Section 3. There shall be levied and collected from every retail dealer a 
tax on the retail sales of motor spirit and lubricants at the rate of five per 
cent, on the value of such sales 

' 2 Section 2. (e) “Retail dealer’? means any person who, on commission or 
otherwise, sells or keeps for sale motor spirit or lubricant for the purpose of 
consumption by the person by whom or on whose behalf it iy or may be 


purchased ; 

a) “Retail sale” means a sale ‘yh a retail dealer of motor spirit or lubri- 
cant for the purpose of ‘consumption by the person by whom or on whose be- 
half it is or may be purchased. heen ete , 


et ~i 
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Sir B. L. Mitter:—This distinction between duty and tax is not 
universal. 


The use of the term ‘Excise’ in England is not scientific and 
several imposts not strictly “exqise” are included in the term in English 
fiscal administration. “Daty of excise” is a term of art, in law and 
in economics. The term “Excise” has various connotations. Prior 
to 1934 it was understood to mean an internal indirect tax on home- 
produced goods. In 1934 the Privy Council added the qualification 
that the tax must be one in relation to a commercial dealing. See 
Attornzy-General for British Columbia v. Kingcome Navigation 
Co. 1934 A.C. 45 ar pages 56 and 57; see also Attorney-General for 
British Columbia v. Canadian Pacific Ry. Coy., 1927 A.C. 934 at 
p. 937; Rex v, Caledonian Colleries, 1928 A.C. 358; as to the tax 
entering into the price of the commodity, see Lower Mainland Dairy 
Products Sales Adjustment Committee v. Crystal Dairy Ltd., 1933 A. 
C. 168. 

The Chief Justice :—Take it that this is an indirect tax. Do you 
then, say that it must be an Excise because it is indirect? 

Sir B. L. Mitter:—I will say that it is not within the Entry 48 
of the Provincial List. It is a case of the matter falling within both 
Item 45 of the Federal List and Item 48 of the Provincial List. If 
it is so, my contention is that the overtap belongs to the Centre. I 
concede that it is a tax on the sale of goods, but there are sale taxes 
which are excise and those which are not. For example, a turnover 
tax is not exase. My contention is that if it is an excise then it 
is excluded to the Provinces by reason of Entry 45 of the Federal 
‘list. This depends upon the construction of Section 100 of the Act. 


Sir Sulaiman, J.:—How do you then give any meaning or scope 
to Entry 48 of the Provincial List. 


Sir B. L. Mitier:—A tax on a “turnover” is within that Item 48. 
It is not “excise” because the tax is not identifiable in the price. 


The wording of a taxing enactment is not conclusive. The 
Court will look at the substance of the Legislation, its real import. 
See Attorney Genfral tor Ontario v. Reciprocal Insurers, 1924 A.C. 
328 at p. 337; Gallagher v. Lynn, 1937 A.C. 863. 

The Chief Justice:—How do you reconcile, Attorney General for 
Britis, Columbia v. Comadian Pacific Ry. Co., 1927 A.C. 934 with 
Aitorney General for British Columbia v. Kuigcomie Navigation. Co., 
Lid., 1934 A.C. 45? 

Sır B. L. Mitter.—The distinction 1s that in the latter case no 
commercial dealing took place. 

Section 140 of the Government of India Act is designed to avoid 
multiphcity of taxes and to ensure a fair adjustment between the 
Provinces of the proceeds of excise duty. The construction contended 
for by the Provinces would lead to this further trouble that the 
Province which produces the goods would be enabled to tax the con- 
sumers in the other Provinces. 
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. As to the constituent element of an excise, see quotation from 
Stephen’s Commentaries on the Laws of England and Story on the Con- 
stitutton of the United States cited in the case for the Governmem of 
of India. Entry 48 of the Provincial List is general and is 
wider than the entry relating to excise in Entry 45 of the Federal 
List. Therefore to the extent that a sale tax 1s a duty of excise it 
is excluded from the Provincial power. 


The term ‘excise’? has been used in a wider sense before the 
Government of India Act, 1935 and even prior to the Government of 
India ‘Act, 1919. Sec C. P. Excise Act, 1915, Ss. 18 and 25. If 
so, taxes at the stage of the sale are included within the meaning of 
the expression “excise’’. The decision of the High Court of 
Australia in 38 Commonwealth Law Reports 408 supports my con- 
tention. In order to fall under Item 45 a tax need not be on the 
process of manufacture or production. If the goods which are the 
subject-matter of the tax are manufactured or produced in India, any 
indirect tax levied on them prior to their consumption is excise. A 
tax on general sales however would be within provincial competence 
as falling within Entry 48 of the Provincial List and does not 
trench on Entry 45 of the Federal List, because such a tax does not 
enter into the computation of the price of the article. 

Sir Sulaiman, J.:—Is there any other illustration that you can give 
of the scope of Entry 48? f l f 

Sir B. L. Mitter:—Licences for carrying on trades. Ser Clarke 
v Dewaanter, (1922) South Africa Law Reports 264, a case of 
a licence duty varying with the amount of the turnover. . 

If a provincial tax is bad in regard to home-produced goods as 
falling within entry 45 of the Federal List, the tax even with 
regard to foreign imported oil, petrol and lubricants would be bad as 
offending the rule against discrimination within Section 297 (1) (b). 

Jayakar, J.:—If according to you the only power of the Province 
is to levy a tax only on one set of goods and not on another how 
can any question of discrimination arise? 

Sir Sulaiman, J.:—Sappose the tax were levied on the sales of 
Radio sets. 

Sir B. L. Mitter:—It might be good because no Radio sets are 
manufactured in India. 

Sir Sulaiman, J.:—But according to your contention the Legis- 
lation suddenly becomes bad as soon as some one starts a business of 
manufacturing Radio sets in India. 

W. R. Puranik, A. G., for Central Provinces and Berar:— 
The term ‘‘excise duties” occurs in both the Federal as well as 
the Provincial Lists. Parliament therefore contemplated the sales tax 
as something different from a duty of excise under the Provincial Legis- 
lative list. The construction of the Government of India involves 


- the reading into Entry 45 of the Federal List the words “and on the 


sale of goods”. Such a process is not a permissible rule of construc- 
tion. Thompson v. Gould & Co., 1910 A.C, 409 at p. 420, 


3 
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With the language of the items in the present Act might be com- 
pared the provisions under the Government of India Act, 1919. Vide 
Devolution Rule 16 under the Government of India Act, 1919; compare 
Item No. 31 in lists 1 and 2. 


The definition of economists of the term “excise” is neither per- 
missible nor helpful but if permissible it is really in favour of the 
contention of the Provinces. See Findlay Shirras, Volume IT; “Ency- 
clopædia Britannica’, Volume No. (14th Edn.) p. 855; Peterswald v. 
Bartley, 1 C.L.R. 497, at 504, 508; Common Wealth and Common 


Wealth Oil Refineries Ltd. v. South Australia, (1926) 38 C.L.R 408 
at 422 and 426. 


The lists are meant to be mutually exclusive and whenever in the 
Provincial or Concurrent List they wish to exclude any portion of an 
entry in the Federal list the framers of the Act said so explicitly. See 
List No. 2, Entries 18, 23, 29, 33 for example. 


The tax on an article is distinct from a tax on a transaction The 
impugned tax is on the commercial transaction of sale. 


So far as the Legislative practice in India is concerned that which 
obtained previously to the Government of India Act, is entirely in 
favour of the Provinces. C. P. Act, IT of 1915, has been misread by the 
other side. See also Bombay Act V of 1878. Section 19-A, Bengal Act, 
V of 1909, Chapter V, especially Sections 27 and 28, Punjab Act, I of: 
1914, U. P. Act, IV of 1910 and the Burma Act, IV of 1917. More- 
over, the Central Excise Acts clearly show that excise is a tax which 
is levied at the stage of manufacture or production See Cotton Duties 
Act, II of 1896, Section 6; Motor Spirit Duty Act, IL of 1917, Ss. 3 
and 4; Sugar Excise Act, XIV of 1934, Steel Duties Protection Act, 
1934. These show that duties at the stage of the sale were never in- 


_ cluded in the term “excise’’ and the legislative practice is really in 


favour of a limited meaning being given to the expression ‘‘excise”’. 


As to the interpretation of Section 100 of the ‘(overnment of 
India Act reference was made to the analogy of the construction of 
Sections 91 and 92 of the Brtish North America Act. Marriage 
Legislation in Canada in re (1912) A.C. 880. 


The Chief Justice referred to the language of Section 100. 


Sir Sulaiman, J.:--—-The distinction between the Canadian Consti- 
tution, Sections 91 and 92 and the Government of India Act is that 
matters of local or private nature are outside the Dominion field in 


Canada but not so here. 


Mr. Puranik :—The argument of the other side renders Entry 48 
of the Provincial List entirely nugatory and without any scope ” for 
operation for if their argument is correct a tax on foreign goods might 
be said to be a customs duty while a tax on home-produced goods is 
said to be an excise duty. Between Entries 44 and 45 of the Federal 
List the Provincial power under Item 48 is nullified. 
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Before S. 297 can come into play there must be a capacity to discri- 
minate. Attorney-General for British Columbia y Kingcome Navigation 
Lid., 1934 A.C 45 at p. 60 is in my favour. As to the plenary 
powers of the Provinces, see Great Western Saddlery Co. v. The King, 
(1921) 2 A.C. 91 at pp. 100 and 116; Attorney-General for Ontario v. 
Reciprocol Insurers; 1924 A.C. 328 at pp. 345 and 346. Our oon- 
tention therefore is that C. P. Tax Act which is impugned is within 
the Frovincial power. 


Str A. K. Roy:—Advecate-General of Bengal:—The Advocate- 
General for the Federation concedes that the impugned tax comes with- 
in Item 48 of the Provincial List This tax nowhere mentions or even 
refers to the place of the origin of the goods and it is a tax which is 
payable by the retail seller who is not concerned with the manufacture 
or production of the goods. I concede that if there 1s an overlap 
between an entry in the Federal and Provincial Lists the Federal List 
predominates. Items 46, 47 and 50 would fall within the definition 
of “excise” ander English Law The specific enumeration of these 
items clearly shows that the term “excise’’ is not used in the sense 
which it bears in English fiscal administration. Even Entry 49 of the 


‘Provincial List would, if the argument of the other side be accepted, 


be hit at by the Federal Item 45. Item 45 of the Federal List and 
Item 40 of the Provincial List show how the term “excise” is to be 
understood. It is a tax connected with the manufacture or production 


of the goods. 


The Chief Justice:—In Item 40 why is mention made of counter- 
vailing duties? Why is not sale tax sufficient? 


Sir A. K. Roy:—aA pure and differential sale tax would be hit 
at by Section 297 as discriminatory. 


The essence of the distinction between an excise and a sales tax 
is that an excise is a tax on manufacture or production while sales tax 
is on the transaction of sale at a stage later than production. As to 
the previous history and legislative practice, see Devolution Rule 3, 
Items 11, 19. 21 and Item 16. 


The implications of Section 297 are in my favour. That Section 
itself shows that the Provinces were empowered to impose a tax on 
goods produced in India or outside India, provided there was no discri- 
mination in the application of the provisions. 


You must give some meaning to Entry 48. The Advocate-Gene- 
ral of India is unable to give any illustrations except a turnover tax. 


Sir Alladi Krishnaswams Iyer, Advocate-General of Madras :— 
The item “taxes on the sale of goods’’ does not occur either in the 
Canadian, Australian or the United States Constitution. The scheme 
of the division of the taxing powers in the constitution of those 
countries are entirely different from that under the Government of 
India Act, 
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Under the Canadian Constitution the Dominion Parliament is 
clothed in general terms with powers to raise money by any mode or 
system of taxation—vide item 3 of Section 91 of the British North 
America Act. But there is a limited power of taxation so far as 
Provinces are concerned. ‘Direct taxation within the province in 
order to the raising of a Revenue for Provincial purposes’; Also to 
“make laws in re shop, saloon, tavern, auctioner and other licenses in 
order to the rarsing of a revenue for provincial, local or municipal 
purposes.” 


Therefore a licence which would be an “excise’’ within the mean- 
ing of the American constitution is not an ‘excise’ according to the 
Canadiar constitution According to Item 9 of Section 92 of the 
Canadian constitution the levying of a license fee would be within the 
purview of the powers of the Provincial Legislature and would not be 
treated as an indirect tax so as to bring it within the exclusive power 
of the Dominion Legislature. 


For the scheme of the Australtan system, sce Sections 86, 51-and 90 
of the Commonwealth of Australia Act. The Hieh Court of Australia 
has not adopted the meaning of ‘‘excise’’ as understood in English Law 
as applying to the construction of their constitution See Petcrswald v 
Bartley, 1 C.L.R. 397. 


The term has been used in America in its widest sense—as mean- 
ing a tax on any privilege or incident or rights of ownership. An in- 
heritance tax has been held to be an excise-tax. See Willis, Constitu- 
tional Law of the United States. 


Therefore the cases decided with reference to the language of the 
constitution of those countries and Dominions could at best have a 
remote bearing and are not of any very great assistance. 


For the first time in India, a unitary Government hadi been con- 
verted into a Federal system and autonomous Provinces had been 
created. For these autonomous units to exist and thrive, adequate 
financial resources were necessary and for that purpose they had been 
given the powers of taxation mentioned in the Provincial Legislative 
list. The main sources of Provincial revenue were land revenue and 
excise on liquor. Jt was a well-known fact, that land revenue was 
an inelastic source, and Parliament knew and must have anticipated 
the decrease and ultimate extinction of excise revenue, on 
account of the policy of prohibition in the Provinces These were 
surrounding circumstances which the Court might take into account in 
construing the Constitution. In order to supplement the slender re- 
sources of the Provinces they were allotted this source of revenue in 
Item 48 of the Provincial List. The sales tax is essentially a post-war 
tax and. it came into vogue when in the depression which followed the 
post-war period European countries were forced to seek new sources of 
taxation. Sve Allan Comstock: Taxation in the Modern State. It 
must be taken that Parliament intended the Provinces to bave this new 
source of revenue in order to finance the Nation-building activities 
entrusted to them under the Constitution. 
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The essence of an excise duty is that it is a tax on manufacture 
or production, or on the manufacturer or producer of internal goods; 
while a tax on the retail sale of goods has nothing to do with manu- 
facture or production. Such a tax could not therefore be said to be 
an excise duty in any sense. The proper way of approaching the 
question of the construction of the entries in the lists is in an endeav- 
our to reconcile the two lists, if there was any apparent conflict be- 
tween them, and not to wipe out the provincial item, which would in 
effect be the construction of the Government of India. 


There ıs no essential difference in the construction of the lists in 
the Government of lndia Act and in the construction adopted by the 
Privy Council of Sections 91 and 92 of the British North America Act. 
The opening words of Section 100 (1) of the Government of India 
Act, 1935, though slightly different in language are of precisely the 
same legal effect as the words in the opening portion ot Section 91 of 
the Canadian enactment, namely, ‘‘notwithstanding anything contained 
in this Act’ which necessarily includes anything contained in any of 
the ıtems enumerated in Section 92 and the words “shall be exclusively 
possessed by the Dominion Valiament’’ at the same place jn the sec- 
tion. I would even go a step further and say that the words in the 
Canadian enactment are stronger in favour of the Dominion power than 
the corresponding words in favour of the Central Government under 
Section 100 for the concluding portion of Section 91 expressly states 
that no matter which is specifically enumerated in any of the items 
which have gone before, namely, the 29 items referred to and enume- 
rated as items over which the Dominion Parliament have exclusive 
legislative power ‘‘shall not be deemed to be of matters of-local or private 
nature” within the meaning of Section 92 and are therefore specifically 
excluded from the provincial power. Such specific words of exclusion 
are not in our enactment. So in any event the case for the Govern- 
ment of India cannot be stronger than that of the Dominion under 
the British North America Act. 


Under the British North America Act it has been repeatedly held 
by the Privy Council, ever since the case of Parsons, 7 A.C. 96, that 
the two lists must be read together and the language of the one res- 
tricted or modified in the light of the other. It is only when even 
after this process of construction the Court finds that the items are 
irreconcilable that the dominance of the federal legislature comes in. 
In Bank of Torontoy. Lambe 12 A.C. 575, the question was the-validity 
of a provincial legislation imposing a tax on the paid up-capital of 
companies. The “raising of money by any method of taxation” is a 
subject enumerated in Section 91 while “direct taxation within the Pro- 
vince for a provincial purpose’ is a provincial power and the question 
was whether, the provincial power was overborne by the general words 
in which the dominion power was couched. Their Lordships of the Privy 
Council held that the general words of a dominion power must besread 
restrictively so as to afford scope to the exercise of provincial powers. 
The most striking illustration of this rule is the case which related 
to the validity of provincial legislation on the subject of marriage. The 
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head of dompnion power is entitled “Marriage and Divorce,” words of 
the widest import which would take in every legislation with respect 
to the validity of the marriage contract and the whole law rela ing 
to marriage. Among the subjects enumerated as the subjects of pro 
vinaal power is ‘‘solemnisation of marriage”. The question 
in Marnage Legysslation of Canada in re, 1912 A.C. 880, was whether 
the legislation of a Provincial Legislature in regard to certain 
requirements as to solemnisation in order to render a marriage valid 
was within the provincial power and their Lordships held that it was, 
notwithstanding, as was pointed out, the very wide language of the 
Dominion power. 

‘Excise’ is defined in the Oxford Dictionary as prmarily meaning 
a duty levied on the production or manufacture of goods produced 
within the country. If the concept of production and manufacture is 
already implicit in the quality of the tax, the position is made doubly 
clear by the repetition of the words ‘‘production and manufacture” in 
Item 45 and in the collocation #, cannot mean anything other than a 
tax on production or manufacture. The question as to the nature of 
the tax is quite a different thing from the stage at which it may be 
imposed. A tax on production may be imposed at the stage of the 


_production or as a matter of admumistrative convenieuce it may be 


imposed at a stage when it is issued out'of a warehouse. But the time 
of its levy is not of the essence of the.tax. What is important to see 
is whether jt is a tax on production or on manufacture. 


A question has been raised whether the tax can be levied at the 
stage ot the first sale. The first answer to that questton is, if the 
tax is levied at any stage at or beyond the stage of the fira: sale it is 
not a duty of excise. But it is unnecessary to go that length. It is 
sufficient to say that at the best it can be levied at the stage of the 
first sale. The decision of the High Court of Australia reported in 
Commonwealth and Commonwealth ON Refineries Lid. v. South 
Ausiraha, 38 C.L.R. 408 which has been cited and relied on by 
the Government of India is really a case in favour of the Provinces. 
That case establishes two things. (1) In order that a tax may be 
a duty of excise it must be a fax on the producer or the manufacturer, 
in other words a tax on production or manufacture. Of course ft is an 
indirect tax, therefore, there will be a tendency on the part of a producer 
or manufacturer to pass it on. But the fact that it is indirect is really 
irrelevant. (2) That a first sale may be so intimately connected with the 
producer and with the process of production and manufacture as 
virtually to amount to a tax on production. If we get so far it is 
clear that a retail sales tax can never be a duty of excise. It is not 
a proper method of argument to say ‘‘here is a case where a tax on 
the first sale has been held to be excise”. Therefore a tax on the 
2nd sale is an excise. So a tax on any sale up to the ultimate one 
isan excise. That syllogism has neither logic nor reason, to support it. 
Every one of the Judges in the Australian High Court lays stress on 


` the fact that the sale in the particular case is a firs: sale and therefore 


might and would most probably be a sale by the producer or the manu- 
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facturer and that is the essence and the ratio decidends of that decision. 
A tax on the retail sale can never be a duty of excise. 


When there are two items in the lists, one a duty of excise, the 
other a tax on the sale of goods, the two items are to be read so as, 
if possible, not to overlap and so read there cannot be a duty of excise 
at the stage of the sale because at that point there would be an over- 
lap. But even assuming that a duty of excise might be levied at the 
sale stage it cannot be levied at any stage beyond that first sale. 
When so levied it would be a sales tax pure and simple and not a duty 
of excise because the connection between the duty and the process of 
production is 80 remote. 


What is to be the scope of Item 48 of the Provincial List. It is 
conceded by the Government of India that some scope must be afforded 
to the words in that item. To the repeated questions put by the 
Court as to what was the content of the expression taxes on “he sale 
of goods in Item 48, as to what was granted to the Provinces under 
that item the Advocate-General of India was unable to give any 
reasonable answer. He first suggested some licence fees. It must 
obviously be incorrect. He then said that a turnover tax was what is 
meant. After all a turnover tax is only a species of sales tax and 
how it is that when a wider expression is used only the narrower mean- 
ing 1s conveyed is a little difficuk to understand and he then went on 
to suggest qualifications even in regard to the turnover tax. He said 
it must be a tax on the slab system whereas the world over the per- 
centage tax which is graduated according to articles is what prevails. 
Why he says that Parliament when it enacted the section had in con- 
templation a tax of an unknown kind, based on an unknown system, 
passes one’s understanding. If the plain words of the section are 
given their normal and ordinary meaning there is really no difficulty. 
It is only when an artificial explanation of some truncated form ot tax 
is suggested that difficulty is created. 


The form which this item assumed at different stages in the White 
Paper, up to the stage of the Bill would throw light on the matter. 


The Chief Justice. objected to the reference to the earlier pro- 
ceedings as inadmissible. 

Sir A. Krishnaswams Iyer—referred to 48 Supr. C. Repts at 
p 362 and 462 where Pope’s Confederation Reports were held to be 
admissible for construing the British North America Act. 


In order to construe the lists and the items a few cases from Canada 
were relied on. It is submitted that they are wholly irrelevant for 
the consideration of the question before fhe Court. The scheme of 
taxation in Canada is entirely different from the distribution of taxing, 
powers under the Government of India Act. The distinction between 
the Dominion and Provincial power in Canada is based on whether the 
tax in question is indirect or direct, a scheme which finds no place in 
our Act. 
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It is then said that the Central Provinces Act in so far as it re- 
lates to goods manufactured or produced in India levies a duty of 
excise which is contrary to Item 45 of the Federal List. If it stood 
there, the Central Provinces legislation would be good so far at least as 
it related to goods imported from abroad. But then it is said the Act 
in so far as it relates to them also is bad because it offends Section 
297 as discrimmating between foreign goods and Indian produced 
goods. 


My contention on Section 297 is three-fold. One is as to the 
import of the expression “discrimination’’, namely, discriminatory intent. 
It is not enough that the particular act results in discrimination. There 
must be an intent to discriminate before there can be a discrimina- 
tion under the section Colonia Sugar Refining Co., Lid. v. 
Irving. 1906 A.C 360. The second is that the section 
posits the existence of the power or the capacity to discriminate. 
According to the Government of India there is no power at all in the 
Provincial Legislature in regard to one subject-matter, namely, in 
regard to goods which are not imported from abroad and the only 
power that inheres in ihe Legislature is the power to levy a duty in 
respect of goods imported from abroad. The whole foundation 
of Section 297 (1) (b) is that the Legislature has power to legislate over 
two matters and in regard to the mode of the exercise of that legis- 
lative power, provision is made against discrimination. Section 297 
posits that the Provincial Legislature has power in both the fields. 
Then it makes provision as to how that power is to be exercised. If 
a power is taken to have been given in regard only to a particular 
subject, when the local legislature exercises the only power given to 
it, no question of discrimination can possibly arise.1 A power to 
affect two sets of goods having been given as per the schedules to 
the Provincial Legislature Section 297 deals with the manner or the 
method in which that power could be exercised. 


The third point is as to the word ‘‘locahity.’’ In the collocation of the 
words it refers only to a locality in India. I submit the locahty 
is the locality in India and not outside India. Vide the marginal note 
to the section. The section is a restriction on legislative power and you 
will put a strict and literal construction on that. 


In regard to the construction of Section 100 the general principle 
is that the two legislative lists are to be read together and the general 
words in the one Est will have to be cut down so as to give effect to the 
words in the other list. This is conceded by the Advocate-General 
of India. It is therefore unnecessary to embark upon what exactly 
is the import of Section 100. That does not mean that one must hunt 
after dominance. The question of dominance of the federal legis- 
lative power by reason of the terms of Section 100 does not at all 
arise in this case. 





1See 57 Commonwealth Law Report 327 at p. 347 (Per Laikam, C. J.) N.R. 
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The next point is as to the contention of the other side that 
multiplicity of taxation would be the result if the contention of the 
provinces were accepted. Multiplicity of taxation is inevitable. It 
cannot be avoided even in an wmitary system. It becomes in- 
evitable in a federal scheme. Further, that problem will arise, 
whether it ıs a turnover tax or whether it is a sales tax As pointed 
out by Clement (Canadian Constitution) when the power of taxation 
is committed to Sovereign legislatures, no question of abuse of power 
arises. Nor are the courts entitled to look at the possible effect on 
federal revenues. Attorney Ceneral for Maniluba v. Manitoba 
License I1olders Association. 1902 A.C. 73 at p. 80. 


The difference in the language of the devolution rules and the list 
dealing with exise would have to be barne m mind. 


In the forefront you have an item (48) ‘sales tax’ in the Provan- 
cial List. That it may not be comprehended within the expression 
‘excise’ is rendered clear by the fact that the latver expression is sepa- 
rately and independently used ın the Provincial List. The lists them- 
selves furnish the necessary glossary for the mterpretation of the terms 
used. Light is welcome from any source, but the scheme of distri- 
bution of power in Canada and ın Australia bemg entirely different 
from the Indian, the cases which have been rendered on the consti- 
tutions are not of much value. It is an unnecessary and futile task to 
embark upon an investigation of what are direct or indirect taxes. 
You have a specified item mentioned ın the Provincial List. You 
must give some meaning to it and an attempt must be made tb 
whittle it down - 

In construing a constitution it is perfectly legitumate to look into 
the surrounding circumstances if you feel any diffioulty in the interpre- 
tation of the lists. J do not want you to put a construction of the 
lists which they will not bear. If an item in the list is susceptible of 
a particular meaning and if you feel any doubt it ıs a perfectly legiti- 
mate manner of construction to consider the word in its proper context 
in the light of the surrounding circumstances. 


There are enactments and enactments and the Privy Council have 
held that the principles which should govern the interpretation of a 
constitutional enactment need not be the same as that which would be 
adopted for construction of a municipal enactment. Applymg those 
principles of construction | submit that you can come to no other 
conclusion than that the impugned provincial legislation is vahd. 


Sir B. L. Mitter, in reply:—The Government of India were not 
seeking to whittle down provincial powers under the Government 
of India Act. Their whole contention was that Section 3 of the C. P. 
Act did not impose a sales tax but imposed an excise duty. He want- 
ed to dispel the alarm raised by the other side that if sources of taxa- 
tion such as the one claimed for itself by the C. P. Government were 
denied to the provinces, they would be left high and dry There was 
a large field left open for the operation of provincial legislative powers. 

4 


26 THE M. L, J. SUPPLEMENT—THE FEDERAL COURT OF INDIA. [1939 


Gwyer, C.J. 

Included in this were all direct turnover taxes, a turnover tax at a 

slab rate on the sale of goods generally, a similar turnover tax at a 

flat rate; a turnover tax at a slab rate on the sale of specific goods 

and a similar tax at a flat rate. 

A tax levied on an ad valorem basis on specific goods of home 
origin was excise and was Central taxation; but the field of sales tax 
was very wide. 

Mr Justice Jayakar asked what specific goods were open for pro- 
vincial taxation. 

Sir B. L. Mitier replied that all foreign goods, provided discrimina- 
tion did not enter, would be open to such provincial taxation. 

Mr. Justice Jayakar :—Would you not claim it as customs? 

Sir B. L. Mitter said he might not. The tax levied by the 
Central Provinces Government might be a sales tax within the meaning 
of entry 48 of the Provincial List, but it also came within the category 
of excise. 

This was a case of overlap and the overlap portion belonged to the 
centre. Apart from this overlap portion, there was, he reiterated, a 
large field left for provincial powers of taxation to operate. If ıt was 
contended that a sales tax could be imposed on the top of an excise 
duty, then it would lead to curious resulis. Suppose, for instance, 
jute which was a commodity used all over India was taxed by Bengal, 
then it would mean that the Government of Bengal could tax con- 
sumers in other parts of India; this was repugnant to ihe whole 
scheme of the Act. The Central Provinces Government, had adopted 
a wrong form of taxation. 

The opium, legislation shows that excise duties were levied even at 
the stage of retail sales. 

The decision in Patten v. Brady [184 N.S. 608| supports the 
contention of the Government of India—that a tax even at the stage 
of retail sale would be an excise. 

Str Alladt Krisinaswam lyer referred to the scheme of 
American taxing powers and the wide import of the expression “excise” 
in American Law which was absolutely unrelated to anything under the 
Indian Constitution. 

OPINION. 

Gwyer, C.J.—This is a Special Reference which His Excellency the 
Governor-General has been pleased to make to the Court under S. 213 of the 
Constitution Act. The Reference is in the following terms: 

“Is the Central Provinces and Berar Sales of Motor Spirit and Lubricants 
Taxation Act, 1938, or any of the provisions thereof, and in what particular or 
particulars, or to what extent, slira vires the Legislature of the Central Provinces 
and Berar?” 

The Court directed notice of the Reference to be given to the Govern- 
ment of India and the Provincial Government; and intimated that in view 
of their contingent interest in the matter, the other Provinces ought to be 
informed. This the Advocate-General of India tmdertook to do; and subse- 
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quently leave was given to the Advocates-General of Bengal and Madras to 
appear and argue in support of the case of the Government of the Central 
Provinces and Berar, not on behalf of any particular Province but as repre- 
senting the general provincial interest. The Court is much indebted to all 
the counsel engaged for the assistance which they have afforded it. 


Notwithstanding the very wide terms in which the Special Reference 
is framed, the question to be determined lies essentially in a small compass. 
It has arisen in the following way. S.3 (1) of the Provincial Act, to which 
it will be convenient to refer hereafter as the impugned Act, is in these 
terms: 

8. 3 (1).—“There shall be levied and collected from every retail dealer a tax 
on the retal sales of motor spirit and lubricants at the rate of five per cent. 
on the value of such sales”. 

“Retail dealer” is defined by S. 2 as “any person who, on commission 
or otherwise, sells or keeps for sale motor spırıt or lubricant for the purpose 
oi consumption by the person by whom or on whose behalf it is or may be 
purchased”; and “retail sale” is given a corresponding meaning. 

Both motor spirit and lubricants are manufactured or produced (though 
not to any great extent) in India. Motor spirit is subject to an excise duty 
unposed by the Motor Spirit (Duties) Act, 1917, an Act of the Central 
Legislature; no excise duty at present has been imposed on lubricants. 

By S. 100 (1) of the Constitution Act, the Federal Legislature (which 
up to the date of the Federation contemplated by the Act means the present 
Indian Legislature) has, notwithstanding anything in sub-Ss. (2) and (3) 
oi the same section, and a Provincial Legislature has not, power to make 
laws with respect to any of the matters enumerated in the Federal Legislative 
List, that is, List I in the Seventh Schedule to the Act. Entry (45) in that 
List is as follows:—“‘Duties of excise on tobacco and other goods manufac- 
tured or produced in India”, with certain exceptions not here maternal; and 
it is said on behalf of the Government of India that the tax imposed by 
S. 3 (1) of the impugned Act, in so far as it may fall on motor spint and 
lubricants of Indian origin, is a duty of excise within entry (45) and there- 
fore an intrusion upon a field of taxation reserved by the Act exclusively 
for the Federal Legislature. 

By S. 100 (3) of the Act, a Provincial Legislature has, subject to the 
two preceding sub-sections of that section, and the Federal Legislature has 
not, power to make laws for a Province or any part thereof with respect to 
any of the matters enumerated in the Provincial Legislative List, that is, 
List II of the Seventh Schedule. Entry (48) in this List is as follows :— 
“Taxes on the sale of goods and on advertisements” ; and it ıs said on behalf 
of the Provincial Government that the tax imposed by the impugned Act 
is within the taxing power conferred by that entry, and therefore within the 
exclusive competence of the Provincial Legislature. 

It will be observed that by S. 100 (1) the Federal Legislature 1s given 
the exclusive powers enumerated in the Federal Legislative List, “notwith- 
standing anything in the two next succeeding sub-sections” of that section. 
Sub-s. (2) is not relevant to the present case, but sub-S. (3) is, as I have 
stated, the enactment which gives to the Provincial Legislatures the exclusive 
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powers enumerated in the Provincial Legislative List. Similarly Provincial 
Legislatures are given by S. 100 (3) the exclusive powers in the Provincial 
Legislative List “subject to the two preceding sub-sections”, that is, sub- 
Ss. (1) and (2). Accordingly, the Government of India further contend 
that, even if the impugned Act were otherwise within the competence of the 
Provincial Legislature, it is nevertheless invalid, because the effect of the 
non-obstanie clause in S. 100 (1), and a fortiori of that clause read with 
the opening words of S. 100 (3), is to make the federal power prevail if 
federal and provincial legislative powers overlap. The Provincial Govern- 
ment, on the other band, deny that the two entries overlap and say that they 
are mutually exclusive. The Government of India raise a further point 
under S. 297 of the Constitution Act, but ıt will be more convenient to deal 
with this separately and at a later sage. I should add that it is common 
ground between the parties that if S. 3 (1) of the impugned Act is held to 
be invalid, the rest of the Act must be invalid also, since it only provides 
the machinery for giving practical effect to the charging section. 

This is the first case of importance that has come before the Federal 
Court; and it is desirable, more particularly in view of some of the arguments 
addressed to us during the hearing, to refer briefly to certain principles which 
the Court will take for its guidance. It will adhere to canons of mterpre- 
tation and construction which are now well-known and established. It will 
seek to ascertain the meaning and intention of Parliament from the language 
of the statute itself; but with the motives of Parliament ıt has no concern. 
It is not for the Court to express, or indeed to entertain, any opinion on the 
expediency of a particular piece of legislation, if it is satisfied that it was 
within the competence of the Legislature which enacted it; nor will it allow 
itself to be influenced by any considerations of policy, which lie wholly 
outside its sphere. 

The Judicial Committee have observed that a Constitution is not to be 
construed in any narrow and pedantic sense’. The rules which apply to the 
interpretation of other statutes apply, it is true, equally to the interpretation 
of a constitutional enactment. But their application is of necessity conditioned 
by the subject-matter of the enactment itself; and I respectfully adopt the 
words of a learned Australian Judge:—“Although we are to interpret the 
words of the Constitution on the same principles of interpretation as we 
apply to any ordinary law, these very principles of interpretation compel us 
to take into account the nature and scope of the Act that we are interpreting, 
—to remember that it is a Constitution, a mechanism under which laws are 
to be made, and not a mere Act which declares what the law is to be”.* 
Especially is this true of a federal constitution, with its mice balance of juris- 
dictions. I conceive that a broad and liberal spirit should inspire those whose 
duty it is to interpret it; but I do not imply by this that they are free to 
stretch or pervert the language of the enactment ın the interests of any legal 
or constitutional theory, or even for the purpose of supplying omissions or 





l. Per Lord Wright in James v. Commonwealth of Australia, (1936) A.C. 578 
at p. 614. 

Z Ati-Gen. for New South Wales v. Brewery Employees Union, (1908) 6 Com 
LR. 469, per Higgins, J., at p. 611. 
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of correcting supposed errors. A. Federal Court will not strengthen, but 
only derogate from, its position, if it seeks to do anything but declare the 
law; but it may rightly reflect that a Constitution of Government is a living 
and organic thing, which of all instruments has the greatest claim to be 
construed tt res magis valeat quam pereat. 

Disputes with regard to central and provincial legislative spheres are 
inevitable under every federal Constitution, and have been the subject- 
matter of a long series of cases in Canada, Australia and the United States, 
as well as of numerous decisions on appeal by the Judicial Committee. Many 
of these cases were cited in the course of the argument. The decisions of 
Canadian and Australian Courts are not binding upon us, and still less those 
of the United States, but, where they are relevant, they will always be listened 
to in this Court with attention and respect, as the judgments of eminent men 
accustomed to expound and illumine the principles of a jurisprudence similar 
to our own; and if this Court is so fortunate as to find itself in agreement 
with them, it will deem its own opinion to be strengthened and confirmed. 
But there are few subjects on which the decisions of other Courts require 
to be treated with greater caution than that of federal and provincial powers, 
for in the last analysis the decision must depend upon the words of the 
Constitution which the Court is interpreting; and since no two Consti- 
tutions are in identical terms, it is extremely unsafe to assume that a decision 
on one of them can be applied without qualification to another. This may 
be so even where the words or expressions used are the same in both cases; 
for a word or a phrase, may take a colour from its context and bear diffe- 
rent senses accordingly. 

The attempt to avoid a final assignment of residuary powers by an 
exhaustive enumeration of legislative subjects has made the Indian Consti- 
tution Act unique among federal Constitutions in the length and detail of its 
Legislative Lists. Whether this elaboration will be productive of more or 
less litigation than in Canada, where there is also a distribution by enume- 
ration, time alone will show, at least this Court will not be confronted with 
the additional problems created by the interlacing provisions of Ss. 91 and 
gz of the British North America Act and the distribution of powers not only 
by the enumeration of specified subjects, but also by reference to the general 
ot local nature of the subject-matter of legislation. But the interpretation 
of the British North America Act has given rise to questions analogous to 
that which is now before this Court, and there are two decisions of the 
Judicial Committee which lay down most clearly the principles which should 
be applied by Courts before which such questions may come. 


In Att-Gen. for Ontario v. Att-Gen. for Canada, the Committee 
observed that in the interpretation of the British North America Act, “if the 
lext is explicit, the text is conclusive, alike for what it directs and what it 
forbids. When the text is ambiguous, as for example when the words 
establishing two mutually exclusive jurisdictions are wide enough to bring a 
particular power within either, recourse must be had to the context and 
scheme of the Act”. In the earlier case of Citizens Insurance Co. v. Parsons, 


3. (1912) A.C. 571 at p. 583. 
4. (1887) 7 App. Cas. 96 at p. 108 
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the same principle had been more fully expounded. After pointing out that 
with regard to certain classes of Dominion (or Central) subjects, generally 
described in S. 91 of the British North America Act, legislative power may 
nevertheless reside as io some matters falling within that general description 
in the Legislatures of the Provinces, under S. 92, the Committee proceeded 
thus: 

"In these cases it is the duty of the Courts, however difficult it may be, to 
ascertain in what degree, and to what extent, authority to deal with matters falling 
within these classes of subjects exists in each Legislature, and to define in the parti- 
cular case before them the limits of their respective powers. It could not have been 
the intention that a conflict should exist; and in order to prevent such a result, the 
two sections must be read together and the language of one interpreted, and, where 
necessary, modified by that of the other. In this way it may, in most cases, be found 
possible to arrive at a reasonable and practical construction of the language of the 
sections, s0 as to reconcile the respective powers they contan, and to give effect to 
all of them. In performing this difficult duty it will be a wise course for those on 
whom it is thrown, to decide each case which arises as best they can, without entering 
more largely upon an interpretation of the statute than is necessary for a decision of 
the particular question in hand” 

The question before the Court admits of three possible solutions: (1) 
that the provincial entry covers the tax now challenged and that the federal 
entry does not; (2) that the federal entry covers it, but that the provincial 
entry does not; and (3) that the tax falls within both entries, so that there 
is a real overlapping of jurisdiction between the two. In the first case, the 
validity of the tax could not be questioned; in the second, the tax would be 
invalid as the invasion of an exclusively federal sphere; in the third, it would, 
because falling within both spheres, be invalid by reason of the non-obstante 
clause. It is necessary therefore to scrutinize more closely the two entries, 
first separately and then in relation to each other and to the context and 
scheme of the Act. 

The provincial legislative power extends to making laws with respect 
to taxes on the sale of goods. The words in which this power is given, taken 
by themselves and in their ordinary and natural sense, seem apt to cover 
such a tax as is imposed by the impugned Act; and it might indeed be difficult 
to find a more exact or appropriate formula for the purpose. 


The federal legislative power extends to making laws with respect to 
duties of excise on goods manufactured or produced in India. “Excise” is 
stated in the Oxford Dictionary to have been originally “accise”, a word 
derived through the Dutch from the late Latin accensare, to tax; the modern 
form, which ousted “accise” at an early date, being apparently due to a 
mistaken derivation from the Latin excidere, to cut out. It was at first a 
general word for a toll or tax, but since the 17th century it has acquired in 
the United Kingdom a particular, though not always precise, signification. 
The primary meaning of “excise duty” or “duty of excise” has come to be 
that of a tax on certain articles of luxury (such as spirits, beer or tobacco) 
produced or manufactured in the United Kingdom, and it is used in contradis- 
tinction to customs duties on articles imported into the country from else- 
where. At a later date the licence fees payable by persons who produced 
or sold excisable articles also became known as duties of excise; and the 
expression was still later extended to license fees imposed for revenue, 
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administrative. or regulative purposes on persons engaged in a number of 
other trades or callings. Even the duty payable on payments for admission 
to places of entertainment in the United Kingdom is called a duty of excise: 
and, generally speaking, the expression is used to cover all duties and taxes 
which, together with customs duties, are collected and administered by the 
Commissioners of Customs and Excise. But its primary and fundamental 
meaning in English is still that of a tax on articles produced or manufactured 
in the taxing country and intended for home consumption. I am satisfied 
that that is also its primary and fundamental meaning in India; and no one 
has suggested that it has any other meaning in entry (45). 


It was then contended on behalf of the Government of India that an 
excise duty is a duty which may be imposed upon home-produced goods at 
any stage from production to consumption; and that therefore the federal 
legislative power extended to imposing excise duties at any stage. This is 
to confuse two things, the nature of excise duties and the extent of the 
federal legislative power to impose them. Authorities were cited to us, 
from Blackstone onwards, to prove that excise duties may be imposed at any 
stage; and if this means no more than that instances are to be found where 
they have been so imposed, authority seems scarcely needed. It would perhaps 
not be easy without considerable research to ascertain how far Blackstone 
was justified at the time he wrote in saying that excise duties were an inland 
imposition, paid sometimes on the consumption of the commodity, and 
frequently on the retail sale. Blackstone’s statement however is repeated, 
almost verbatim, in the latest edition of Stephen’s Commentaries, and as a 
description of excise duties now in force in the United Kingdom it is demons- 
trably wrong; for a brief examination of those duties shows that in practi- 
cally all cases it is the producer or manufacturer from whom the duty is 
collected. But there can be no reason in theory why an excise duty should 
not be imposed even on the retail sale of an article, if the taxing Act so 
provides. Subject always to the legislative competence of the taxing 
authority, a duty on home-produced goods will obviously be imposed at the 
stage which the authority find to be the most convenient and the most 
lucrative, wherever it may be; but that is a matter of the machinery of 
collection, and does not affect the essential nature of the tax. The ultimate 
incidence of an excise duty, a typical indirect tax, must always be on the 
consumer, who pays as he consumes or expends; and it continues to be an 
excise duty, that is, a duty on home-produced or home-manufactured goods, 
no matter at what stage it is collected. The definition of excise duties is 
therefore of little assistance in determining the extent of the legislative 
power to impose them; for the duty imposed by a restricted legislative power 
does not differ in essence from the duty imposed by an extended one. 


It was argued on behalf of the Provincial Government that an excise 
duty was a tax on production or manufacture only and that it could not 
therefore be levied at any later stage. Whether or not there be any diffe- 
rence between a tax on production and a tax on the thing produced, this 
contention, no less than that of the Government of India, confuses the nature 
of the duty with the extent of the legislative power to impose it. Nor, for 
the reasons already given, is it possible to agree that in no circumstances 
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could an excise duty be levied at a stage subsequent to production 
or manufacture. 

If therefore a Legislature is given power to make laws “with respect 
to” duties of excise, it is a matter to be determined in each case whether on 
the true construction of the enactment conferring the power the power itself 
extends to imposing duties on home-produced or home-manufactured goods 
at any stage up to consumption, or whether it is restricted to imposing duties, 
let us say, at the stage of production or manufacture only. A grant of the 
power in general terms, standing by itself would no doubt be construed in 
the wider sense; but it may be qualified by other express provisions in the 
game enactment, by the implications of the context, and even by considerations 
arising out of what appears to be the general scheme of the Act. 

The question must next be asked whether such a tax as is imposed by 
the impugned Act, though described as a tax on the sale of goods, could in 
any circumstances be held to be a duty of excise; for it is common ground 
that the Courts are entitled to look at the real substance of the Act imposing 
it, at what it does and not merely at what it says, in order to ascertain the 
true nature of the tax. Since writers on political economy are agreed that 
taxes on the sale of commodities are simply taxes on the commodities 
themselves, it is possible to regard a tax on the retail sale of motor spirit and 
lubricants as a tax on those commodities, and I will assume for the moment 
in favour of the Government of India that it is on that ground capable of 
being regarded as a duty of excise. 

It appears then that the language in which the particular legislative 
powers which the Court is now considering have been granted to the Central 
and Provincial Legislatures respectively may be wide enough, if taken by 
itself and without reference to anything else in the Act, to cover in each 
case a tax of the kind which has been imposed, whether it be called an excise 
duty, if imposed by the Central Legislature, or a tax on the sale of goods, 
if imposed by a Province. 

But the question before the Court is not how the two legislative powers 
are theoretically capable of being construed, but how they are to be construed 
here and now in the Constitution Act. This is a very different problem and 
one on which cases decided under other Constitutions can never be conclu- 
sive. In the United Kingdom there are no competing jurisdictions at all; 
and though in Canada, Australia and the United States there is a division 
or distribution of powers between the Centre and the Provinces or States, 
there is nowhere to be found set in opposition to one another the power of 
levying duties of excise and an express power of levying a tax on the sale 
of goods. In Canada there is, it 1s true, a double enumeration of legislative 
powers, but so far as taxation is concerned the conflict is between direct and 
indirect taxation, the first being the prerogative of the Provinces, the second 
of the Dominion; and though duties of excise (as well as those of customs) 
are mentioned in the British North America Act, it is nearly always as indirect 
taxes that constitutional questions arise with regard to them. In Australia 
all taxing powers belong to the States, except those which are specifically 
reserved to the Commonwealth. Among the latter are duties of customs 
and excise; and the question in Australia always is whether a particular tax 
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falls within the field of taxation reserved to the Commonwealth or not; there 
can be no overlapping of particular legislative spheres. In the United States 
the Central Legislature has power to levy “taxes, duties, imposts and 
excises”, provided that they are uniform throughout the States. This is not 
an exclusive power, and the States can levy what taxes they like (other than 
imposts or duties on imports or exports), subject to the provisions of the 
Constitution, though certain of those provisions, such as the commerce clause, 
operative in practice as a very effective restriction upon State powers. Only 
in the Indian Constitution Act can the particular problem arise which is now 
under consideration; and an endeavour must be made to solve it, as, the 
Judicial Committee have said, by having recourse to the context and scheme 
of the Act, and a reconciliation attempted between two apparently conflicting 
jurisdictions by reading the two entries together and by interpreting, and, 
where necessary, modifying, the language of the one by that of the other. 
If indeed such a reconciliation should prove impossible, then, and only then, 
will the non-obstante clause operate and the federal power prevail; for the 
clause ought to be regarded as a last resource, a witness to the imperfections 
of human expression and the fallibility of legal draftsmanship. 


It has been shown that if each legislative power is given its widest 
meaning, there is a common territory shared between them and an over- 
lapping of jurisdictions is the inevitable result; and this can only be avoided 
it it is reasonably possible to adopt such an interpretation as would assign 
what would otherwise be common territory to one or the other. To do this 
it is necessary to construe the legislative power defined or described by one 
entry or the other in a more restricted sense than, as already pointed out, it 
can theoretically possess. I mention, only to dismiss, the argument that 
the new autonomy of the Provinces and the expenditure necessary to 
administer and maintain the vital services committed to their charge require 
that every intendment should be made in favour of the provincial taxing 
power. I should never deny the high importance of the provincial functions ; 
but the Centre has also great responsibilities, though of another kind, and it 
is not for this Court to weigh one against the other. The issue must be 
decided on other grounds than these. 

The provincial legislative power defined in entry (48) may be first 
considered. The Advocate-General of India, when asked what was left to 
the legislative power of the Provinces under this entry if the view of the 
Government of India prevailed, said that it was clearly within their power 
to levy the taxes commonly known as turnover taxes, which under that name 
or under the name of sales taxes have since the War proved so successful 
a fiscal expedient in many countries. Strictly, a turnover tax appears to 
be the correct description of a tax, usually calculated in the form of a 
percentage, on the gross receipts of wholesalers or of retailers or of both, 
and in some countries also on receipts in respect of services. It is however 
sometimes included under the more general name of sales tax, and it is evident 
from the various modern writers who have dealt with the subject and to 
whose works we were referred® that the latter expression is often used as a 

5. Fimdlay Shirras, Science of Public Finance (3rd Ed, 1936), Vol. IT, Ch. 25; 
Comstock, Taxation in the Modem State, ch. 8. 
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convenient name for a number of taxes ranging from turnover taxes to 
taxes on the retail sale of specified classes of goods; the so-called sales taxes 
which have been imposed by a large number of the State Legislatures in the 
United States seem to be often of the latter variety*. Two citations from 
these writers will be sufficient to show, that neither “turnover tax” nor “sales 
tax” has yet achieved a recognized and certain meaning: 

“The scope of sales and turnover taxes has varied greatly. Some extended to all 
transactions, both wholesale and retail, and others to wholesale transactions only. 
The first of these are usually called turnover taxes. Certain taxes include both goods 
and services, while others include only goods The German turnover tax is an example 
of a tax which includes nearly every type of transaction in the line of goods and 
services.”7 
And again :— 

“The tax (te, the sales or turnover tax) may be general, as in France or 
Germany, or retail transactions may be excluded, as in Belgium It may be, as 13 
common in the States of the American Union, confined to retail transactions It may 
be imposed, as in Canada and Australia, as a producers’ or manufacturers’ tax, and 
it may be on classified industries or trades only. It may be levied on nearly all goods 
and services, as in Germany. It may exempt certain sales, as in France, where the 
sales of farmers are exempted unless carrying on manufacture as well as agriculture 8 

` Thus the expression “sales tax” may comprehend a good deal more than 
would be understood by “tax on the sale of goods” in the ordinary and 
natural meaning of those words; and the expression “turnover tax” seems 
to be in some directions wider and in others narrower. “Tax on the sale of 
goods” at any rate seems to include some varieties of turnover tax, but it 
seems also to inchide more than a turnover tax in the stricter sense could 
reasonably be held to cover. In these circumstances it may be thought 
hazardous to impute to Parliament any particular intentions with regard to 
turnover taxes. Parliament may have had them in mind. The Proposals 
for Indian Constitutional Reform, commonly known as the White Paper 
(Cmd. 4268, 1933), and the report of the Joint Select Committee thereon 
(H.L. 6 and H.C. 5, 1934) are historical facts, and their relation to the 
Constitution Act is a matter of common knowledge, to which this Court is 
entitled to refer; and it may be observed that “taxes on the sale of commodi- 
ties and on turnover” appeared in the White Paper as a suggestion for 
possible sources of provincial revenue, and that the suggestion was approved 
without comment by the Joint Select Committee. I do not know, and it would 
be idle to speculate, why a different formula was ultimately inserted in the 
Act; the Court is only concerned with what Parliament has in fact said; 
and if the Government of India are right and “taxes on the sale of goods” 
was intended to refer to taxes on turnover alone, I find it difficult to under- 
stand why Parliament used so inappropriate and indeed misleading a formula. 
“Taxes on turnover” may not be yet a term of art, but some of’its meanings 
are tolerably plain. ‘Taxes on the sale of goods” appears to me to be 
plainer still; and though there may be general agreement that it includes some 
forms of turnover tax, it seems to me a straining of language to say that it can 
only mean a turnover tax to the exclusion of everything else. Certainly 


6 H L. Lutz, Public Finance (3rd Ed., 1936), ch. 26. 
7. Comstock, tbid., p. 113. i 
& Findlay Shirras, ibid., p. 610. T 





I] cP. AND BERAR SALES OF MOTOR SPIRIT ACT, 1938, IN RE. 35 


Gwyer, CJ. 


that would not be its ordinary meaning; and I cannot persuade myself, even 
for the purpose of avoiding a conflict between the two entries, that Parlia- 
ment deliberately used words which cloaked ‘its real intention when it would 
have been so simple a matter to make that intention clear beyond any possi-: 
bility of doubt. -I therefore proceed to inquire if it is reasonably possible 
to avoid the conflict by construing the power to make laws “with respect to” 
duties of excise as not extending to the imposition of a tax or duty on the 
retail sale of goods. This is the crucial issue in the case. 


In my opinion the power to make laws with respect to duties of excise 
given by the Constitution Act to the Federal Legislature is to be construed as 
a power to impose duties of excise upon the manufacturer or producer of 
the excisable articles, or at least at the stage of, or in connexion with, 
manufacture or production, and that it extends no further. I think that 
this is an interpretation reasonable in itself, more consonant than any other 
with the context and general scheme of the Act, and supported by other 
considerations to which I shall refer. 


I have said that it seems to me impossible, without straining the language. 
of the Act, to construe a power to impose taxes on the sale of goods as a 
power to impose only turnover taxes. To construe the power to impose 
duties of excise as I think it ought to be construed, involves no straining of 
language at all. The expression “duties of excise”, taken by: itself, conveys 
no suggestion with regard to the time or place of their collection. Only the 
context in which the expression is used can tell us whether any reference to 
the time or manner of collection is to be implied. It is not denied that laws 
are to be found which impose dyties of excise at, stages subsequent to 
manufacture or production; but, so far as I am aware, in none of the cases 
in which any question with regard to such a law has arisen was it necessary 
to consider the existence of a competing legislative power, such as appears 
ia entry (48). 

Much stress was laid upon two cases which were cited’ to us. In 
Patton v. Brady? a case before the United States Supreme Court, tobacco, 
which had already paid excise duty, had been sold to the plaintiff. While 
it was still in his hands, an Act was passed doubling the current rate of duty 
and (no doubt lest persons in possession at the moment of duty-paid tobacco 
should get an unearned increment on its sale) imposing a special duty on all 
tobacco which had paid the excise duty in force at the date of the Act and was 
at that date held and intended for sale. The Act was challenged as 
unconstitutional on the ground (infer alia) that the Legislature having once 
excised an article could not excise it a second time. The Court, upholding’ 
the Act on this particular point, referred to the account of excise duties given 
in. Blackstone and Story and to definitions in various standard dictionaries, 
and then said: 

‘Within the scope of the various 5 definitions we fave quoted, there can be no 
doubt that the power to excise continues while the consumable articles are in the 
hands of the manufacturer or any intermediate dealer,’ and until they reach the 


consumer. Our conclusion then is that it is within the power of Congress to increase 
an excise, as well as a property tax, and-that.such an increase may be made at least 
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while the property ıs held for sale and before it bas passed into the hands of the 
congumer,’’10 

The case is thus a decision on the scope and extent of the power to 
impose excise duties given to the Central Legislature by the Constitution 
of the United States. No question was involved of a competing legisla- 
tive power. It is to be observed however that the imposition of an excise 
duty at a stage later than production or manufacture was obviously regard- 
ed as an unusual thing and that the duty about which the litigation arose 
was not intended as a permanent duty but was imposed once for all. The 
other case was Commonwealth OH Refineries Co. v. South Australia 
There a State law had (iter alia) purported to impose an additional income- 
tax (for so the duty was described) at the rate of 3d. for every gallon of 
motor spirit sold by any person who sold and delivered it within the State 
to persons within the State for the first time after its production or manu- 
facture, but not including any purchaser who subsequently sold it. It was 
argued that this was in substance a duty of excise which under the Con- 
stitution only the Commonwealth had the right to impose, and that conten- 
tion prevailed. It might at first sight appear that this decision supported 
the Government of India’s case; for, as already pointed out, the taxing 
power of the Australian States is unlimited, save in so far as the Constitu- 
tion reserves the right of imposing certain specified taxes to the Common- 
wealth and indirectly limits the power of the States by giving the Common- 
wealth power to regulate inter-State trade and commerce. But a closer exa- 
mination of the judgments delivered shows that the majority of the Judges 
took the view that the duty on the first sale of the commodity was in fact 
a tax on the producer and for that reason a duty of excise without doubt. 
The case is no authority at all for the proposition that a tax on retail sales 
must necessarily be a duty of excise. 


It cannot be too strongly emphasised that the question now before the 
Court is one of possible limitations on a legislative power, and not possible 
limitations on the meaning of the expression “duties of excise”; for 
“duties of excise” will bear the same meaning whether the power of the 
Central Legislature to impose them is restricted or extended. It is a funda- 
mental assumption that the legislative powers of the Centre and Provinces 
could not have been intended to be in conflict with one another, and therefore 
we must read them together and interpret or modify the language in which 
one is expressed by the language of the other. Here are two separate enact- 
ments, each in one aspect conferring the power to impose a tax upon goods; 
and it would accord with sound principles of construction to take the more 
general power, that which extends to the whole of India, as subject to an 
exception created by the particular power, that which extends to the Pro- 
vince only. It is not perhaps strictly accurate to speak of the provincial 
power as being excepted out of the federal power, for the two are indepen- 
dent of one another and exist side by side. But the underlying principle 
in the two cases must be the same, that a general power ought not to be so 
construed as to make a nullity of a particular power conferred by the same 

-10 -Ibid, at p. 623. . 
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Act and operating in the same field, when by reading the former in a more 
restricted sense effect can be given to the latter in its ordinary and natural 
meaning. So in Bank’ of Toronto v. Lambe’* where a provincial Legislature 
in Canada had imposed a tax upon banks carrying oa business in the Pro- 
vince, varying in amount with the paid up capital and with the number of 
the offices of the bank, whether or not the bank’s principal place of business 
was within the Province, it was argued that even if the tax imposed by 
the Act was direct taxation and therefore within the power of the provin- 
cial’ Legislature ‘under S. 92 of the British North America Act, it was 
nevertheless invalid because it was legislation relating to banking and the 
incorporation of banks, the making of laws on which was by S. 91 of the 
Act vested solely in the Dominion Parliament The Judicial Committee 
rejected this argument. They pointed out that in the case of Citisens 
Insurance Company v. Parsons,” to which reference has already been made, 
it was found absolutely necessary that the literal méaning of the words 
defining the powers vested in the Dominion Parliament shotld sometimes 
be restricted, “in order to afford scope for powers which are given exclu- 
sively to the provincial Legislatures”; and they summed up the matter thus: 

“The question they [the Committee] have to answer is whether the one body or 
the other has power to make a given law. If they find that on the due construc- 
tion of the Act the Legislative power falls within S. 92, it would be quite wrong of 
them to deny its existence because by some possibility it may be abused, -or- may 
limit the range which would otherwise be open to the Dominion Parliament.” 

This is not to ignore the non-obstante clause, still less to bring into 
existence, as it were, a non-obstante clause in favour of the Provinces; for 
if the two legislative powers are read together in the manner suggested 
above, there will be a separation into two mutually exclusive spheres, and 
there will be no overlapping between them. Thus the Central Legislature 
will have the power to impose duties on excisable articles before they be- 
come part of the general stock of the Province, that is to say, at. the stage 
of manufacture or production, and.the Provincial Legislature ` ‘an. exclu- 
sive power to impose a tax on sales thereafter. . 

In discussing the possible overlapping of the federal shal provincial 
jurisdictions, I assumed for {he moment that a tax on retail sales, might be a 
duty of excise. Whether it is so or not must depend upon circumstances ; 
certainly I cannot agree that it must always be so regarded, even where the 
power to impose duties of excise extends to imposing them at'stages sub- 
sequent to production or manufacture. There are some significant’ obser- 
vations on this point in the judgment of Isaacs, J. (afterwards Isaacs, C.J.) 
in the Commonwealth Refineries Case, to which reference has already been 
made. After stating his conclusion that the words “excise duties” ' were 
not used in the Constitution in the extended sense which had been suggest- 
ed, the learned Judge proceeded as follows: 

“I arrive.at that conclusion notwithstanding the expression was in South Aui 
before Federation, as in Victoria, sometimes used in a sense large enough to include 
brewers’ and wine licences. Licences to sell liquor or other articles may well come 
within an excise duty law, if they are so connected with the production of the pina 

12, (1887) 12 A.C. 575 at 577, 587. A 

13. f App. Cas. 9%. T7 o P ee thee * = 





38 THE M. L. j. SUPPLEMENT—THNE FEDERAL COURT OF INDIA. > [1939 


Gwyer, CJ. 


gold or are otherwise so imposed as ın effect to be a method of taxing the production 
of the article. But if in fact uncomected with production and imposed merely 
with respect to the gale of goods as existing articles of trade and commerce, inde- 
pendently of the fact of their local production, a licence or tax on the sale appears 
to me to fall into a 'classıfication of governmental power outside the true content 
of the words “excise duties” as used in the Constitution....... Therefore, if the 
taxation by the State Act under S. 4 were simply on motor spirit as an existing sub- 
stance in South Australia and not subject to any foreign or inter-State operation of 
trade or commerce, rt would not be open to the challenge here made "14 

There appears to be a sound basis for the above distinction and: the 
.cdse which the Court is now considering is indeed stronger than the 
Australian one, for in the latter the power of the State to levy taxes on sale 
other than duties of excise was implied in its general powers of taxation 
and was not conferred expressly as im entry (48). No doubt 
there will be borderline cases, in which it may be difficult to 
say on which side a particular tax or duty falls; but that is 
one of the inevitable consequences of a division of legislative powers. 
If however the facts ın Patton v. Brady had been such as to make the deci- 
sion turn upon the distinction between the two kinds of. tax mentioned 
above, it seems probable that the special duty there imposed would still 
have been held to be a duty of excise, because it was an attempt, as it were, 
to relate the duty'back to the stage of production, even though the person 
made liable for payment was not (and indeed could seldom have been) the 
original producer himself. In the present case it could not be suggested 
that the tax on retail sales has any connection with production; it is also 
imposed indifferently on all motor spirit and lubricants, whether produced 
or manufactured in India or not. I do not say that this is conclusive, but 
it is to be taken into consideration And I think that the distinction drawn 
by the learned Judge corresponds in substance with the distinction which 
it'seems to me ought to be drawn in the case of the federal and provincial 
‘spheres in India, that is, between the taxation of goods at the stage of 
manufacture or production and their taxation by the provincial taxing 
authority (as in Australia by the State) after they have become parc of what 
‘I have ¢alled the common stock of the Province. The learned Judge's 
observations, it is true, were obiter, and in any case are not binding upon 
us; but I am strengthened in my own view by what he has said. 


. I am impressed also by another argument. The claim of the Govern- 
ment,of India must be that any provincial Act imposing a tax on the saic 
of any goods (other than a turnover tax) is an invasion of entry (45) in 
the Federal. Legislative List, whether the goods are at the time the subject 
of a central excise or not, and no matter how improbable it is that any excise 
will ever be imposed upon them. Duties of excise in the nature of things 
will always be confined to a comparatively small number of articles; but 
if is a necessary corollary of the argument of the Government of India that 
the power to, impose excise duties, though , only exercised with respect to 
this gmall group, is an absolute bar:to the exercise by the Provinces of any 
jurisdiction by way of `a tax on sales over every other material, commodity 
and article manufactured or produced in India and to be found in the Pro- 


14. 38 Com.L.R. 408 at 426, 
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vince. Nay, more; for though excise duties can only be imposed in respect 
of goods manufactured or produced in India, it is part of the Government 
of India’s case that to impose a tax on the sale of goods manufactured or 
produced elsewhere will infringe the provisions of S. 297 (1) (b) of the 
Constitution Act against discrimination. It is not necessary for me here 
to say whether I agree with the latter argument or not; it is sufficient to 
point out how on one ground or the other this interpretation of the federal 
entry would exclude ihe Province from an immense field of taxation in 
which the Government of India does not now and probably would never in 
the future seek to compete. I should find it exceedingly difficult to adopt 
an interpretation of the two entnes which would have consequences stich 
as these. 


Lastly, I am entitled to look at the manner in which Indian Legisla- 
tion preceding the Constitution Act had been accustomed to provide for, 
the collection of excise duties, for Parliament must surely be presumed to 
have had Indian legislative practice in mind and, unless the context other- 
wise clearly requires, not to have conferred a legislative power intended 
to be interpreted in a sense not understood by those to whom the Act was 
to apply. There were several central excise duties in force in India at the 
date of the passing of the Constitution Act, imposed respectively upon motor 
spirit, kerosene, silver, sugar, matches, mechanical lighters, and iron and 
steel. In all the Acts’? by which these duties were imposed it is provided 
(and substantially by the same words) that the duty is to be paid by the manu- 
facturer or producer, and on the issue of the excisable article from the place 
of manufacture or production. The Acts which imposed the cotton excise, 
now repealed, were in the same form.?° 


The only provincial excise duty in force was that on alcoholic liquor 
and intoxicating drugs. The Devolution Rules, 1920, which were made 
under S 45-A of the then Government of India Act, “for. the purpose of. 
distinguishing the functions of the local Governments and local legislatures 
of Governors’ Provinces,” classified a variety of subjects, in relation to the 
functions of government, as central and provincial subjects respectively. 
Among the provincial subjects appears the following : : 

“16, Excise, that is to say, the control of production, manufacture, possession, 
transport, purchase, and sale of ‘alcoholic liquor and intoxicating drugs, and the levy- 
ing of excise duties and licence fees on or m relation to such articles..... : 

~ The earlier part of this entry obviously describes an ATOAN 
and legislative sphere only, the taxing power being given in the last words 
quoted, which I take to mean excise duties on the articles mentioned and 
licence fees in relation to them. But here again, after examining various 








-15. Motor Spirit (Duties) Act (No. II of 1917), extended to kerosene by Indian 
Finance Act (No. XII of 1922); Silver Excise Duty Act (No. XVIII of 1930); 
Sugar (Excise Duty) Act (No. XIV of 1934); Matches (Excise Duty) Act (No. 
XVI of 1934); Mechanical Lighters (Excise Duty) Act (No. XXII of 1934) ; Iron 
and Steel Duties Act (No. XXXI of 1934). 
` 16. Cotton Duties Act (No. XVI of 1894) ; y Cotton Duties Act (No. H st 
1896) . 3 
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provincial Acts relating to the control of alcohol, I have been unable to 
find any case-of excise duties pdyable otherwise than by the producers or 
manufacturers or persons corresponding to them; I am speaking of course 
only of alcohol manufactured or .produced in the Province itself. The 
Advocate-General of India referred us to an Act of the Central Provinces 
(Central Provinces Excise Act No. II of 1915) which was said to make 
provision for the imposition of an excise duty on retail sales. I have been 
unable to find any such provision in the Act, it provides, it is true, as do 
other provincial Acts, for lump sum payments in certain cases by manu- 
facturers and retailers, which may be described as payments either for the 
privilege of selling alcohol, or as consideration for the temporary grant of a 
monopoly; but these are clearly not excise duties or anything like them. 
Provision was also made in most provincial Acts for the payment of licence 
fees in connection with the production or sale of alcohol in the Province; 
but these fees are mentioned in the Devolution Rules entry in addition to 
excise duties and are therefore something different from them. 


Thus at the date of the Constitution Act, though it seems that the 
word “excise” was not infrequently used as a general label for the system 
of internal indirect taxation or for the administration of a particular indi- 
rect tax (as salt excise or opium excise), the only kind of excise duties 
which were known in India by that name were duties collected from manu- 
facturers or producers, and usually payable on the issue of the excisable 
articles from the place of manufacture or production. This also may not 
be conclusive in itself, but it seems a not unreasonable inference that Par- 
liament intended the expression “duties of excise” in the Constitution Act to 
be understood in the sense in which up to that time it had always in fact 
been used in India, where indeed excise duties of any other kind were un- 
known. Nor indeed are excise duties properly so called often to be found 
at the present day which are not collected at the stage of production or 
manufacture, whatever may have been the case in Blackstone’s time, and 
whatever may have been the reasons for Johnson’s definition of Excise in 
the first-edition of his dictionary (1755) as “a hateful tax levied on com- 
modities and adjudged not by the common Judges of property but wret- 
ches hired by those to whom the excise is paid.” Patton v. Brady was 
ebviously a very special case. The United Kingdom Finance Act, 1922, 
S. 9, to which we were referred, seems to me to impose a duty more pro- 
perly classified as a privilege tax on clubs than as an excise duty in the 
ordinary sense, though I agree that it is called by the latter name; and in 
any case it isthe only example of its kind which the industry of counsel 
was able to produce Most of the dictionary definitions of the word 
“excise” seem to derive ultimately from Blackstone; and it has been seen 
how wholly incorrect Blackstone’s description, as reproduced in Stephen’s 
Commentaries, has now become. The Oxford Dictionary has a definition 
which purports to be a quotation from the Encyclopaedia Britannica 
{though apparently not from the title “Excise” in the latest edition of the 
Encyclopaedia): “A duty charged on. home goods, either in process of 
their manufacture or before their sale to the home consumers”. In this 
definition the words “before their sale to the home consumers” do not seem 
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to he necessarily a 1eference to retail sales; they might be equally a refer- 
ence to a sale by the producer or manufacturer to the wholesaler for ere 
distribution to consumers 


The conclusion at which I have arrived seems to me to be in harmony 
with what I conceive to be the general scheme of the Act and its methbd 
of differentiation between the functions and powers of the Centre and of 
the Provinces It introduces no novel principle. It reconciles the conflict 
between the two entries without doing violence to the language of either, 
and it maps out their respective territories on a reasonable and logical 
basis. It would be strange indeed if the Central Government had the exclu- 
sive power to tax retail sales, even if the tax were confiaed to goods pro- 
duced or manufactured in India, when the Province has an exclusive power 
to make laws with respect to trade and commerce, and with respect to the 
production, supply and distribution of goods. within the provincial bounda- 
ries. In the view which I take none of these inconsistencies will arise. 
Nor will the effect of this interpretation be to deprive the Centre of any 
source of revenue which it enjoys at present, nor of any which it is reason- 
able to anticipate that it might have enjoyed in the future. If I may be 
permitted to hazard a guess, the anxiety of the Government of India arises 
from the probability that a general adoption by Piovinces of this method 
of taxation will tend to reduce the consumption of the taxed commodities 
and thus indirectly diminish the Central excise revenue. This, however, is 
a circumstance which this Court cannot allow to weigh with it if, as I 
believe, the interpretation of the Act is clear; though it might be an element 
to take into consideration if there were real ambiguity or doubt. But I do 
not think there is either ambiguity or doubt, if the two entries are read 
together and interpreted in the light of one another. The difficulty with 
which the Government of India may be faced is of a kind which must inevi- 
tably arise from time to time in the working of a Federal Constitution, 
where a number of taxing authorities compete for the privilege of taxing 
the same tax-payer. In the present case, the result may well be that the 
Central Government will find itself unable to make such a distribution of 
the proceeds of excise duties under S. 140 of the Act as it might otherwise 
desire to do; but these are not matters for this Court, and they must be left 
for adjustment by the interests concerned in a spirit of reasonableness and 
commonsense, qualities which I do not doubt are to be found in India as 
in other Federations. ` 


The view which I have taken makes it unnecessary for me to consider 
the difficult question of the interpretation of S. 297 (i) (b), and I express 
no opinion upon it. 


I am of opinion that for the reasons which I have given the answer to 
the question referred to us is that the Central Provinces and Berar Sales 
of Motor Spirit and Lubricants Taxation Act, 1938, is not ultra vires the 
Legislature of the Central Provinces and Berar, and since that is also the 
opinion of the whole Court we shall report to His Excel AR accordingly. 


There will be no order as to costs. 
6 
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Sulaiman, J—I concur in the final conclusion of the Chief Justice, 
though partly on different grounds The question referred to us is whether 
the Central Provinces and Berar Sales of Motor Spirit and Lubricants 
Taxation Act, 1938, or any of the provisions thereof, and in what parti- 
cular or particulars or to what extent is wira vires of the Legislature of 
the Central Provinces and Berar, The Act is a short one, and the Advo- 
cate-General of India has expressly confined his objection to the provisions 
of S. 3 (1) under which a tax 1s levied and collected from every retail 
dealer on the retail sales of motor spirit and lubricants at the rate of 5 per 
cent. on the value. 


In the Seventh Schedule of the Government of India Act, 1935, the 
various heads are classified in an elaborate manner, and with respect to 
them the legislative powers between the Federation and the Provinces are 
carefully distributed. It contains two exclusive lists and one concurrent 
list List I of the Schedule is the Federal Legislative List, comprising 
matters exclusively assigned to the Federation and entry No. 45 therein is 
“Duties of excise on tobacco and other goods manufactured or produced in 
India”, with three exceptions with which we are not concerned. List II, 
which is the Provincial Legislative List, contains entry No. 48 “Taxes on 
the sale of goods” and on advertisements. 


The validity of the impugned Act therefore depends on the meanings to 
be given to these two competing entries, and on the question whether they are 
mutually exclusive or overlap. If the meaning of the words used in 
No 45 includes taxes on retail sales, then the power of the Central Legis- 
lature to make laws with respect to the latter would follow as a matter of 
course. In such an inevitable overlap the Provinces must give way. The 
meaning of the latter expression ‘taxes on the sale of goods’ is perfectly 
plain; the ambiguity, if any, lies in the interpretation of the words “duties 
of excise” which have not been defined in the Act. 


Economists’ definition of “excise” cannot be conclusive. But there 
are even some economists who think that an excise duty does not include 
sales to consumers. Findlay Shitras in his Science of Public Finance, 
Vol. II (3rd edition), p. 652, has defined “excise” as ordinarily meaning: 

“A tax or duty on home-produced goods, either in the process of their manufacture 
or before their sale to consumers, especially on spirits, beverages, gasoline, sugar, and 
tobacco. It includes also certain licences, commodities, and licences to conduct 
certain trades. It is usual to erclude from excise or excises sales or turnover tares.” 

At p. 653 he has again remarked: 

“It is, in short, the general rule to exclude sales or turnover lares from excises.” 

In the Encyclopedia of the Social Sciences by Seligman and Johnson, 
Vol. V, p. 669 “excise” is defined as: 

“A tax on commodities of domestic manufacture levied either at some stage of 
Production or before the sale io home consumers”. 


At p. 670 it is remarked: 


“The excise tax may be levied on the raw material or the finished article or it may 
attach to an intermediate stage of the production process.” 


1} O COP. AND BERAR SALES OF MOTOR SPIRIT ACT, 1938, IN RE 43 


Sulaiman, J. 


Even in Economics, there is a clear distinction between customs and 
excise duties on the one hand, and retail sales tax on the other, the latter 
being levied upon the sale of tangible personal property at retail. 


The Economists’ distinction between direct and indirect taxation as a 
test of a duty being excise duty or not cannot be accepted in full. An 
excise duty is certainly an indirect tax, but the converse is not true. Every 
indirect inland tax ıs not necessarily an excise duty. A Statute of Parlia- 
ment is not a thesis on Economics; and the question is really one of law and 
not of Economics. As remarked by Lord Hobhouse: 


“Economists seck to trace the effect of taxation throughout the communily. 
But the question ıs a legal one.” (Bank of Toroirto v. Lambe.) 


“The excellence of an economists” definition will be measured by the accuracy 
with which it contemplates and embraces every incident of the thing defined. But 
that very excellence impairs its value for the purposes of the lawyer.” (Ibid., p. 582). 
The modem definitions in Economics of direct and indirect taxations cannot now be 
accepted. To rely on the definitions of political economists was “inconsistent with 
the decisions of this Board going back to the year 1878”. (Per Lord Thankerton in 
Kuigcome Navigation Co , Ltd 18). 


The meaning of “excise” as given in English Dictionaries is, of course, 
very comprehensive, as the writer of a Dictionary has to include all possi- 
ble uses to which the word ıs put But in common parlance the duty of 
excise is more or less connected with home manufacture or production, 
even though its collection may be delayed till a later stage. 


The Government of India Act was drafted after the deliberations of 
the Round Table Conference were over and the Joint Committee had re- 
surveyed the field, and the drafting was done in England by British drafts- 
men who again revised and recast the Lists; and it was then passed by the 
Imperial Parliament. The English sense of the word “excise” must there- 
fore be examined first. 


Stephen in his Commentary (Vol. IJ, Ch. VII) following Blackstone’s 
old definition (Commentary, Vol. I, Ch. VIII) has stated :— 

“Excise duties are those duties which are imposed by Parliament upon commo- 
dities produced and consumed in this country. They are directly opposite in their 
nature to the Customs duties, for they are an inland imposition, paid sometimes on 
the consumption of the commodities, frequently upon the retail sale.” 

This was apparently based on the fact that about the middle of the 
17th century there were excise duties laid on the makers and vendors of 
ale, etc. It does not however appear that, their Lordships of the Privy 
Council have in any’ Dominion case adopted Blackstone’s definition of 
“excise”. 


In the Encyclopaedia Britannica, Vol. VIII, p. 955 (14th Ed.,) it is 
pointed out that “in modern times, however, the term generally connotes a 
tax on articles of home manufacture in contradistinction to customs duties 
whick are levied on certain articles imported”. Thus the term has assumed 





17. (1887) 12 A.C 575 atp 581. 
18. (1934) A C. 45 at 51. 
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a more restricted meaning since Stephen’s adoption of Blackstone’s defi- 
nition. 

In Halsbury’s Laws of England (Hailsham Edition), Vol. 28, p. 330, 
Note (a), the Dictionary meaning has been adopted and excise duties taken 
to be “duties payable on goods produced at home, whereas customs duties 
are duties on goods imported into this country from abroad. ..Excise 
duties now, however, comprehend other duties, such as entertainments duty , 
etc.’ Thus in England they have a fairly wide range. Even a dog tax, 
a vehicle tax, a hawker’s license tax tax for wine licenses and pawn broker’s 
licenses have been recognised in England to come within the range of excise 
duties, although in their nature they are licenses. Again, in England excise 
duty is levied on the amount of the purchases of intoxicating liquor sup- 
plied in or to a club or on behalf of a club to its members, (Ibid, 
28, para. 639). A duty of excise is payable on all payments for admission 
to any place of entertainment. (Ibid., para. 681.) Indeed, all dues realised 
through the Commissioners of Customs and Excise are treated either as 
customs or excise duties. 


There is a historical reason for the broad distinction in England be- 
tween Customs and Excise. The system of excise duties was borrowed 
from the Low Countries and initially placed under the control of a Board 
of Commissioners, though later the excise revenue was for some time farmed 
out. When the excise duties were introduced into England by the Long 
Parliament in 1643 they were then laid on the makers and vendors, of ale, 
beer, cider and perry. (Wartons’ Law Lexicon, 13th edition, pp. 334-5). 
Half the excise revenue was permanently allotted to Charles I and his heirs 
till ultimately the whole of it was transferred to the State. On this 
account Customs and Excise duties developed into two distinct categories. 
As in England the Imperial Parliament is supreme and there has been no 
rival autonomous Government, no occasion really arose‘ for any possible 
conflict between legislative powers; nor could any question arise as to the 
niceties of distinction between direct and indirect taxation. As against 
excise duties the sharp contrast was furnished by customs duties, which 
include export and import duties, affecting goods sent out abroad or brought 
in from abroad. As customs duties were imposed on the entry of foreign 
goods and excise duties were an inland imposition, they could not as regards 
the stages of levy be coextensive. It is no wonder therefore that the term 
“excise” is freely used in England in a very general and comprehensive 
sense, and for convenience includes even collection of revenue on goods 
manufactured, produced or sold in the country, that is to say on home pro- 
ducts and home consumption, as well as certain licenses. 


There are several reasons why the wider English meaning may be in- 
applicable to the Indian Constitution. (1) There are no historical reasons 
for applying excise duty to all inland impositions in contrast with customs 
only. (2) Unlike England, where there can be no conflict of legislative 
powers, the Indian Constitution is a federal one. and the Federation need 
not necessarily as against the Provinces have power to impose duties up to 
the stage of consumption. (3) In the Indian Act, the Federal and the 


1] C. P. AND BERAR SALES OF MOTOR SPIRIT ACT, 1938, IN RE 45 


Sulaiman, J. 


Provincial Legislative lists are separate and have to be read together and 
reconciled as far as possible. (4) The power to impose taxes on the sale 
of goods has been assigned exclusively to the Provinces, and the excise 
duties assigned to the Federation may not presumably include it. (5) In 
the Indian Act, the word used is not merely “excise” but “duties of: excise 
on goods manufactured or produced in India”, which may exclude licences, 
contrary to the English practice of including within excise everything that 
is collected by Excise Commissioners. (6) The words also show that the duty 
is connected with manufacture or production. (7) In the Provincial List, 
to give only one instance, there is a special head No 50 which includes tax 
on entertainments, and would therefore, contrary to the English usage, not 
come within excise. (8) Even the Dominions, because of their Federal 
Constitutions, have found it impossible to adopt the word excise in its 
widest possible English sense. (9) The Devolution Rules, framed under the 
Government of India Act, 1919, were in force at the time the new Act was 
passed, and the present lists are to some extent based on the previous lists. 
It cannot therefore be presumed that the word “excise” used in the Govern- 
ment of India Act has necessarily the wider meaning which it has in England. 


Story adopted Blackstone’s definition in his Constitution of the United 
States. But the analogy of that old Constitution (1787) cannot be a good 
guide when considering a recent Act. Under S. 1.(3) direct taxes have to 
be apportioned among the States, and under S. 8, the Congress possesses 
wide powers, though not exclusive, of laying and collecting uniform “taxes, 
duties, imposts and excises”. The word “excise” has apparently been inter- 
preted by the Courts in the United States to have the same wide significance 
as in England. It includes several things which may not in a narrower 
sense be regarded as excise, (See Cooley: Principles of Constitutional Law 
in U S.A., Ch. VI ) 


This view finds support from the case of Patton v. Brady}* In that 
case Patton had in May 1898 purchased a large quantity of manufactured 
tobacco in the open market on which the existing excise duties had been duly 
paid when it was removed from the factory. Patton was not himself the 
consumer, but held the tobacco for sale In June 1898 a new Act was ap- 
proved by the Congress under which ar additional tax upon all tobacco and 
snuff was imposed, and there was also a retrospective provision assessing 
a reduced tax on tobacco, among other articles, which was “manufactured, 
imported and removed from factory or customs house” subsequent to 14th 
April, 1898. Patton claimed a refund of the duty levied and collected from 
him on his tobacco under the last provision. In argument it was practically 
conceded by one counsel that it was an excise tax, but they all “specifically 
insisted that the power of imposing am excise once’ exercised is gone”. 
Brewer, J., held (Harlan and Gray, JJ., not taking part in the decision) that 
the tax was not a direct tax but an excise duty; and also that ar additional 
tax was not illegal. This conclusion was, of course, obvious. The general 
tendency of the duty was to be passed on to the-consumer, and it could, not 
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possıbly be regarded as direct taxation. Further, the duty was on tobacco 
manufactured (or imported) and removed from factory (or customs house). 
It was intended to be one tax in relation to both manufacture and removal, 
and not two taxes in relation to manufacture and removal separately. It 
was in reality a tax on the manufacture and removal of tobacco, and was 
assessed at a subsequent stage, simply because it had not been paid previously 
at the time of the removal from the factory The observations of the 
learned Judge, however, went a little further. He quoted with approval 
the definition of excise as laid down by Blackstone and Stephen, and also 
as given in two standard dictionaries that it 

“applied to internal, or inland impositions, levied sometimes upon the consumption 
of a commodity, sometimes upon the retail sale of it and sometimes upon the manu- 
facture of it”, 


and remarked that 


“the power to excise continues while the consumable articles are in the hands of the 
manufacturer or any intermediate dealer and until they reach the consumer”. 

As taxes on sales of goods are not specifically assigned to the States, 
the obiter dictum of the learned single Judge may possibly be justified in 
America, but it is not for me to express any opinion on this. It may, how- 
ever, be pointed out that “to-day more than 30 States are using some kind 
of sales tax” (H.L. Lutz: Public Finance, pp. 631-2). In one year 1933 
alone some sixteen States enacted sales taxes. “Nearly all of the taxes 
adopted in 1933 are retail sales taxes. . . . . Customarily the vendor 
rather than the vendee is liable for taxation, although both may be held 
responsible for proper payment of the tax”. (Seligman and Johnson, En- 
cyclopedia of the Social Sciences, Vol. XIII, p. 517.) 


The British North America Act, 1867, embodying the Canadian Consti- 
tution was based on the Quebec resolutions and was of Canadian origin, 
particularly as Canadian delegates had a hand in the actual drafting of the 
Bill; and so the word ‘excise’ was used therein in the Canadian sense. In 
that Constitution there is an elaborate distribution of Legislative Powers, 
but in many respects there is the paramount authority and predominance of 
Dominion Laws. (Lefroy: Canada’s Federal System, Ch. X). Section 91 
contains the list of subjects within the exclusive authority of the Dominion 
Parliament, and includes “the raising of Money by any Mode of System 
of Taxation”. But under S. 92, “Direct taxation within the Province” is 
inter alsa among matters within the exclusive power of the Provincial Legis- 
latures, as also generally all matters of a merely local or private nature 
in the province. Under S. 122 the Customs and Excise Laws can be altered 
by the Parliament of Canada. Tax on the sale of goods is not specifically 
mentioned anywhere. The category of a tax not expressly mentioned in 
either list would ordinarily be determined according to its being direct or 
indirect taxation. Thus generally Canadian decisions turn on the meaning 
and scope of the words “direct taxation” and are easily distinguishable. 


Up to the Confederation, the distinction between direct and indirect 
taxation was solely of academic or scientific importance. Until the Act of 
1867 was passed, the division of taxation into direct and indirect belonged 
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solely to the province of political economy so far as taxation ın Great Britain, 
Ireland or any of the Colonies was concerned, and there was no recognised 
definition of either class universally accepted. But “it became from that 
moment essential for courts for the purposes of that statute to ascertain and 
define the meaning of the phrase ‘direct taxation’ as used in such legislation”.?° 


According to the rule first laid down in Attorney-General for Quebec 
v. Walter Reed,” one had to look, following John Stuart Mill, 


“to the ultimate incidence of the taxation as compared with the moment of time 
at which it is to be paid, a direct tax being one demanded from the very persons 
who it 1s intended or desired should pay it” (p. 143). 


“The best general rule is to look to the time of payment; and if at the time 
the ultimate incidence is uncertain, then it cannot, in this view, be called direct 
taxation” (p. 144) (per Earl of Selbourne, L C.). 

Later in the Bank of Toronto v. Lambe,** where a tax had been imposed 
on Banks varying in amount with the paid up capital and the number of 
offices, Lord Hobhouse adopted, as a fair basis for testing the character of a 
tax, Mill’s definition that, 

“Taxes are either direct or indirect. A direct tax is one which is 
demanded from the very persons who it ıs intended or desired should pay it. 

Indirect taxes are those which are demanded from one person in the 
expectation and intention that he shall indemnify himself at the expense of another, 
such are the excise or customs.” 

But Mill’s conditiom that ‘to be strictly direct a tax must be general’, 
which may be sound or unsound for economic purposes, was rejected for 
legal purposes. 

In Brewers and Malsters Association of Ontario v. Attorney-General 
for Ontario, the same definition was followed and it was held that requiring 
every brewer or distiller to obtain a licence to sell wholesale was direct 
taxation. 

The same test was applied by their Lordships in several later cases. In 
Cotton v. Rex,** Lord Moulton remarked: 

“The meaning to be attributed to the phrase ‘direct taxation’ in S. 92 of the 
British North America ‘Act is substantially the definition quoted above (4.¢., in Lambe’s 
case) from the treatise of John Stuart Mill, and that this question is no longer open 
to discussion.” 

In that case the Statute had authorised the collection of succession 
duty on the estate of a deceased person from the person making the decla- 
ration; it was held to be an indirect taxation as the declarant may happen 
to be a notary, even though under S. 3 of the Act he was not personally 
liable. This case was explained by Lord Phillimore in a similar case of 
Burland v. The King,™ as containing not a wayside dictum but a complete 
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and fundamental decision, even though there was no common practice for the 
notdty to make the declaration, because “the principle remains the same 
and could equally well have been illustrated by the cases of the executor 
or administrator or legatee by a particular title”. 


In the City of Halifax v. Fairbank’s Estate,’ where a Statute had imposed 
a business tax to be paid by every occupier of real property for the purposes 
of any trade, profession or other calling carried on for the purpose of gain, 
the owner being deemed to be the occupier where property was let to the 
Crown or any person exempt from taxation, Viscount Cave laid down, 
“Taxes on property or income were everywhere treated as direct taxes” and 
that Mill’s formula could not alter their classification. 


In the case of the Attorney-General for British Columbia v. Canadian 
Pacific Raskway Company,” the Provincial Fuel-Oil Tax Act, 1923, enacted 
that every person who purchases within the Province fuel-oil sold for the 
first time after its manufacture in or importation into the Province should 
pay for Provincial purposes a tax equal to one-half cent. per gallon on the 
oil so purchased “Purchaser” (who was to pay the tax) was defined as a 
person who within the Province purchases fuel-oil when sold for the first time 
after its manufacture in or importation into the Province; and “vendor” (who 
was to levy, collect and pay it to Government) was to mean any person who 
within the Province sells fuel-oil for the first time after its manufacture or 
an importation into the Province. There was also a liability on every person 
who had in his possession for use or consumption fuel-oil on which tax 
had not been paid. The Railway Company used to purchase oil in British 
Columbia from an Oil Company, and the oil they purchased was used by 
themselves alone and was not then re-sold. It was held that the tax was 
all the same indirect, and therefore beyond the competence of the Province. 
Viscount Haldane laid down that: 

“Validity in accordance with (general) tendencies, and not according to results in 
insulated or merely particular instances, must be the test”. 

The principle of construction as established was satished because the 
Railway Company could develop their business so as to include re-sale of 
the oil they bought. Fuel-oil being a marketable commodity, those who 
purchased it, even for their own use, acquire the right to take it into the 
market; and therefore the tax comes within the general principle, determin- 
ing that it is indirect. His Lordship emphasised thar the first and the 
cardinat question was whether the tax was direct or indirect His Lordship 
did not lay down that the tax was an excise duty 

The position has been reconsidered recently by Lord Thankerton in 
Attorney-General for British Columbia v. Kingcome Navigation Co., Lid. 
where the Fuel-Oil Tax Act of British Columbia, 1930, as amended in 1932, 
required ‘every person who consumes any fuel-oil in the Province to pay 

.atax .. atthe rate of one-half cent a gallon’ and prohibited 
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the keeping for sale or selling fuel-oil without a licence. His Lord- 
ship has held that, 

“the test to be applied in determming what is ‘direct taxation’ within the meaning 
of S. 92, head 2, of the Act of 1867, is to be found in Mill’s definition of direct and 
‘indirect tax”. ‘ 

“If the tax is demanded from the very persons who it is intended as desired 
should pay it, the taxation is direct, and that it is none the less direct, even if it might 
ibe described as an excise tax, for instance, or is collected as an excise tax” (p. 55). 

“Duties of customs and excise were regarded by every one as typical mstances 
of indirect taxation” (p. 56). 

The tax was held to be a direct tax on three main grounds: (1) The 
Act purports to exact the tax from a person who has consumed fuel-oil, the 
amount of tax being computed broadly according to the amount consumed. 
(2) It does not relate to any commercial transaction in the commodity 
between the tax-payer and some one else. (3) There is no justification 
for the suggestion that the tax is truly imposed in respect of the transac- 
tion by which the tax-payer acquired the property in the fuel-oil, nor in 
respect of any contract or arrangement under which the oil is consumed, 
though it is, of course, possible that individual tax-payers may recoup 
themselves by such a contract or arrangement. It was further held that 
except that the Act taxes persons in respect of a commercial commodity, 
which is not produced in its raw state within the province, there is nothing 
in the Act to suggest that its purpose was the regulation of trade or com- 
merce. His Lordship laid down at p. 57: 


“The ultimate incidence of the tax in the sense of the political economist is to be 
disregarded when the tax is imposed in respect of a transaction, the texing authority 
being indifferent as to which of the parties to the transaction ultimately bears the 
burden. . . . . Where the tax is imposed ın respect of some dealing with 
commodities, such as their import or sale or production for sale, the tax is not a 
peculiar contribution upon the one of the parties trading in the particular commodity, 
who 18 selected as the tax-payer.” 


It must therefore be now taken as authoritatively settled that a tax 
on the consumer based on the amount consumed is a direct tax, and by 
no means an excise duty in Canada, and is fully within the competence 
of a Provincial legislature. The English or American conception that 
excise may be an inland imposition on consumption of home commodities 
has therefore been definitely negatived and is no longer tenable It is 
equally clear that mere licences would not be excise duty. 


The Commonwealth of Australia Constitution Act, 1900, bemg the 
product of the Constituent Convention was practically drafted in Australia 
by Australians for Australia. Accordingly the word “excise” used in this 
Constitution would have the meaning which it had there about that time. 
The scheme is to confer definite powers on the Commonwealth, and pre- 
serve to the States all powers not exclusively conferred on the Common- 
wealth. Thus there can be overlapping. Section 107 provides that: 

“Every power of the Parliament of a Colony which has become or becomes a State 
shall, unless it is by this Constitution exclusively vested in the Parliament of the 
‘Commonwealth or withdrawn from the Parliament of the State, continue as at the 
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establishment of the Commonwealth. or gs at the admission or establishment of the 
State as the case may be”. f 2 


The Parliament has under S. 51 power to make laws,. among others 
“Taxation, but so as'inot to discriminate between States or parts’ of 
States”. Under S. 90 Parliament has exclusive power to impose “uniform 
duties of customs and of excise,and to grant bounties on the productiom 
or export'of goods”. Under S. 92 “on the imposition of uniform duties of 
customs, trade, commerce ‘ahd’ intercourse among the States whether by 
means of internal carriage or‘ ocean navigation, shall be absolutely free”. 
In the Australian Constitution also “taxation on the ‘sale of goods” has 
not in so many terms been mentioned anywhere, nor is ‘direct tax’ mentioned 

In Peterswald v. Bartley;* the question arose as to a Liquor Act prohi- 
biting the carrying on the business of a brewer without a proper licence. 
In view of the words “the duties of excise paid on goods produced and 
manufactured in a State” used in S. 93, the High Court held that a licence 
fee is not a tax on the goods themselves, and is not an indirect tax, as the 
amount in no ‘way depends on the quantity of beer manufactured, and 
there is no expectation or intention that the person paying it should in- 
demnify himself by passing it on. Rejecting the larger view, it was held 
that “the basic principle of excise duties was that they were taxes on the 
production and manufacture of articles which could not be taxed through 
the Customs House” (p. 508), that: 


“the fundamental conception of the term (excise) is that of a tax on articles pro- 
duced or manufactured in a country” 


and that: 

“the conclusion is almost inevitable that whenever it is used, it is intended te 
mean a duty analogous to a customs duty imposed upon goods either in relation to 
quantity or value when produced cr manufactured and not in the sense of a direct tax 
or personal tax” (p. 509). 

It was’ further remarked that the term “duties of excise in the 
Constitution was limited to taxes imposed upon goods in process of manu- 
facture”. Notwithstanding the modern tendency in England to use the 
word “excise” as including all kinds of inland revenue taxation which 
come under the control of the Commissioners the licence fee was not a 
duty of excise, even though it was a kind of an inland revenue impost. 


In the case of The King v. Barger,® the Commonwealth Excise Tariff 
Act, 1906, had imposed duties of excise on certain specified goods exempting 
goods manufactured under certain conditions of labour as to manufacture. 
It was held that the Act in substance was not an Excise Act, not being an 
exercise of the power of taxation, but an attempt to regulate internal trade 
and industry. The restricted meaning given to the expression “the duties 


remem 
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of excise paid-on goods produced or manufactured in a State” in Peters- 
wald v. Bartley’ was quoted with approval on pages 73-4 and 117. 


Strong reliance has been placed on the Commonwealth v. The Com- 
monwealth Ou Refineries,” which is certainly an important case dealing 
with the power of a State to impose a tax on first sales of motor spirit. 
South Australia had passed a Statute in 1925, Taxation (Motor Spirit 
Vendors) Act, which by S. 2 defined a “vendor” as “every person who. 
sells and delivers motor spirit within the State to persons within the State 
for the first time after the entry of such motor spirit into the State, or as 
the case may be, after production, refinement, manufacture or compound- 
ing of such motor spirit within the State, but not including any purchaser 
of such motor spirit who subsequently sells the same. Under S. 4 a tax, 
under the name of income-tax was imposed at 3d. per gallon of motor 
spirit sold by any vendor within the State, excluding spirit sold or deli- 
vered for export. Under S. 7 there was also a tax on consumers of a 
certain excess quantity. Under an Act of 1926 it was provided that if 
satisfactory arrangements are made between the commonwealth and a 
State for payment of customs or excise on motor spirit, the Act would 
be satisfied and tax reduced. Motor spirit used to be imported into the 
State from U.S.A. and other places beyond the seas, Refineries refined 
crude petrol oil in the State of Victoria and then consigned the refined oil 
to their Agents in South Australia. ` 


Various and not necessarily unanimous reasons were given by the 
several learned Judges in support of the view that the Act was beyond the 
power of the State. (1) The tax was called an Income-tax, which obviously 
it could not be as it was not a tax even on gross income, much less on net 
income, but on the first sale of a quantity, irrespective of quality or value. 
(2) The tax on imported goods before they had become part of the general 
mass of property of the State, first sale taking place mostly while the 
spirit was still contained in the original tins and cases, would be in the nature 
of an impost levied on imports. (3) The tax on the first sales of the 
goods after production, refinement, manufacture or compounding was 
bound to be added on to the price and passed on to the vendee and ulti- 
mately to the consumer, and therefore was not a direct tax, but an excise 
duty. (4) Constitutional prohibition does not cease the moment the goods 
entered the State, and the tax on first sales though imposed after entry was 
as effectual in the way of hampering Commerce between State and State 
as a tax imposed on entry. It is clear that the decision went in favour 
of the Commonwealth, because the tax was on first sales. The majority of 
the learned Judges held it to be an excise duty not merely because it was 
a tax on sales, but because it was a tax on first sales. Knox, C.J., with 
whom Powers, J., agreed said: 

“In effect, the tax is payable by every producer in the State of motor spirit on 
all spirit produced by him within the State except so much thereof as is not sold or 
is sold for export from the State.” (P. 420.) 
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Isaacs, J., declining to adopt the extended meaning said: 


“Licences to sell liquor or other articles may well come within an excise duty law, 
if they are so connected with the production of the article sold or are otherwise 
imposed as in effect to be a method of taxing the production of the article. But if 
in fact unconnected with production and imposed merely with respect to the sale 
of goods as existing articles of trade and commerce, independently of the fact of their 
local production, a licence or tax on the sale appears to me to fall into a classification 
.of governmental power outside the true content of the words ‘excise duties’ as used 
in the Constitution.” (P. 426.) 


Starke, J., said: 


“If a tax upon the sale of a commodity be in substance a tax upon the commodity, 
here we have a tax which operates ın many cases ag a tax upon the producer and m 
respect of the production of the commodity by him. That, in my opinion, is an excise 
duty.” (P. 439.) 


Garan Duffy, J., agreed with the conclusion. Only Higgins and 
Rich, JJ., based their judgments on the wider meaning of “excise duty”. In 
Australia the States bave no general power to impose taxes on sales. 
This was a case of first sale and not the last retail sale to the consumer, 
to which much of the reasoning would have been inapplicable. Had excise 


duty included sales at every stage much of the elaborate discussions would 
have been wholly unnecessary. 


In James v. Commonaealih of Australia, Lord Wright, M. R, in 
delivering the judgment held that S. 92 binds the Commonwealth and ap- 
proved of an Australian case Vacuum OW Co Pty, Lid. v. Queensland,’ 
in which it had been held that a burden placed (in substance) on the 
first seller in the State of imported petroleum was in truth, though not 
‘in form, a sort of tax or impost by remarking “so regarded, it clearly in- 
fringed S. 92, though its operation and incidence only took effect at an 
interval after the border was passed”. It infringed S. 92 because it inter- 
fered with trade and commerce. The High Court unanimously held that 
it was neither a duty of customs, nor of excise nor a bounty within the 


meaning of S. 90 His Lordship did not say that S. 90 was infringed. 
(Pp. 623-4. ). 


There is thus no doubt whatsoever that in Australia a tax imposed 
on first sales being connected with either import or manufacture or produc- 
tion of goods is outside the competence of a State But not a single Aus- 


tralian case has been cited where a tax on retail sale has been held to be an 
excise duty. 


Fortunately m India it is not necessary to revive the fine niceties of 
distinction between direct and indirect taxation, as no such division exists 
in the Act. Indeed, there are several taxes like taxes on luxuries or trade 
which can be indirect; and some taxes like succession duties (and even 
excise) have in parts been assigned to both. The ultimate incidence of the 
tax is certainly not a crucial test under the Indian Constitution. There 
is no justification for adopting any such principle as that certain classes 
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of duties which are to be regarded as direct have been assigned to the 
Provinces, and other classes regarded as indirect have been reserved for 
the Federation. 


The rules of interpretation are perfectly clear. It was observed by 
the Lord Chancellor in Brophy v. Attorney-General for Manitoba, that: 
“the ftmction of a tribunal is limited to construing the words employed; it is not 


justified in forcing into them a meaning which they cannot reasonably bear. Its 
duty is to interpret, not to enact.” 


At p. 216 it was remarked: 


“The question is not what may be supposed to have been intended, but what has 
been said. More complete effect might in some cases be given to the intentions of the 
Legislature, if violence were done to the language in which their legislation has taken 
shape; but such a course would, on the whole, be quite as likely to defeat as to further 
the object which was in view.” 

It was observed by Lord Wright, M. R, in James v. Commonwealth 
of Australia" : 

“The question then is one of construction and in the ultimate resort must be 
determined upon the actual words used read not in vacuo but as occurring in a single 
complex instrument in which one part may throw light on another. The constitution 
has been described as the federal compact and the construction must hold a balance 
between all its parts.” 

Schedule VII of the Government of India Act contains a careful and 
detailed distribution of legislative powers enumerated in Federal, Provin- 
cial and Concurrent Legislative Lists. In this respect the classification 
differs very materially from those prevailing in the Dominions. There is 
no general power given to the Federation to impose indirect taxes, nor 
any general power given to the Provinces to impose direct taxes. The 
heads have been separately specified in great detail; and a special head 
“taxes on the sale of goods” has been assigned to the Provinces which 
did not at all find a separate and distinct place in the State or Provincial 
list of any of the Dominions. This peculiarity is a umique feature of the 
Indian Constitution, having an important bearing on the present case, as 
taxes on sales have been adopted as a post-war measure in most countries. 

In spite of these separate lists a difficulty may arise from the fact 
that some heads overlap, as the groupings cannot be absolutely perfect. 
When overlapping is unavoidable, the provisions of S. 100 operate, as it 
provides that the Federal Legislature has power to make laws with res- 
pect to matters in List I “notwithstanding anything in the two next suc- 
ceeding sub-sections” and has power to make laws with respect to matters 
in List III “notwithstanding anything in the next succeeding sub-sections’’. 
Whereas a Provincial Legislature also has power to make laws with re- 
gard to matters in List IIT “subject to the first sub-section” and has 
power to make laws with respect to matters in List II “subject to the two 
preceding sections”. It follows that in the case of an inevitable conflict 
between the powers of the Federal and the Provincial Legislatures the 
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former would prevail in respect of Lists I and MI, S. 100 being the last 
refuge. 

As two separate Lists exist, the Imperial Parliament should be pre- 
sumed to have intended to keep the Federal and Provincial Lists mutually 
exclusive as far as possible. It should certainly be our earnest endeavour 
to avoid a conflict between two apparently competing entries. Too liberal 
an interpretation given to both of them would simply create a conflict. As 
it is a Provincial Act which is challenged, the proper way of approach is 
to see whether the taxation imposed falls within the Provincial Entry. 
and then to see whether it is in any way cut down or restricted. 


In The Queen v. Burak,* Lord Selbourne remarked: 


“The established Courts of Justice, wher a question arises whether the prescribed 
limits have been exceeded, must of necessity determine that question; and the only 
way in which they can properly do so, is by looking to the terms of the instrument 
by which, affirmatively, the legislative powers were created and by which, negatively, 
they are restricted If what has been done is legislation, within the general scope of 
the affirmative words which give the power, and if it violates no express condition 
or restriction by which that power is limited, it is not for any Court of Justice to 
inquire further; or to enlarge constructively those conditions or restrictions.” (Pp. 
904-5.) 

It was emphasised in The Citizens Insurance Co. v William Parsons, 
that: 

“It is the duty of the Courts, however difficult it may be, to ascertain in what degree, 
and to what extent authority to deal with matters falling within these classes of 
subjects exists in each legislature, and to define in the particular case before them 
the limits of their respective powers. It could not have been the intention that a 
conflict should exist and in order to prevent such a result, the two sections must be 
read together, and the language of one interpreted, and where necessary modified by 
that of the other. In this way it may in most cases be found possible to arrive ata 
reasonable and practical construction of the language of the sections so as to 
the respective powers they contain and give effect to all of them” 


In the above case at p. 108 it was further said: 

“Notwithstanding this endeavour to give pre-eminence to the dominion parliament 
in cases of a conflict of powers, it is obvious that in some cases where this apparent 
‘conflict exists, the legislature could not have intended that the powers exclusively 
assigned to the provincial legislature should be absorbed in those given to the dominion 
parliament.” 

So far as the Government of India Act is concerned there is really no 
doubt that Parliament has chosen to use an expression which narrows the 
scope of excise duties, and consequently limits the legislative power of 
the Centre. Entry No. 45 of List I refers ta “duties of excise on tobacco 
and other goods manufactured or produced in India, etc.” Unquestionably, 
no duty would be regarded as a duty of excise under Entry No. 45 unless 
it is on goods (at least other than tobacco) manufactured or produced in 
India. For purposes of such goods the wider English sense is necessarily 
excluded. And the word “goods” has been used in the widest possible 


12. 3 A.C. p. 889. aes 
13. (1881-2) 7 A.C. 96 at 109. 


T]'"'. cP! AND BERAR SALES OF MOTOR SPIRIT ACT, 1938, IN RE: 55 


Sulaiman, J. 
sense, for under S. 311 “goods” includes all materials, commodities and 
articles. 

It can hardly be disputed that if there were nothing else im the Act. 
tax.on retail sale of motor spirits and lubricants would fall within the 
scope of the express words “tax on the sale of goods” used in List II, 
Entry No. 48. The main question in the present case therefore is whe- 
ther the tax on retail sales also comes within the category “duties of excise 
on goods manufactured or produced in India” so far at any rate as con- 
cerns goods manufactured or produced in this country. 


In the same List II there are two separate categories. Entry No. 40 
refers to “duties of excise” on certain specified goods and Entry No. 48 
to “taxes on the sale of goods”. The Imperial Parliament presumably 
intended these categories to be separate and distinct, and not that “sale” 
of the specified goods be included in the “duties of excise’ on them. 
Similarly it should be presumed that when “duties of excise” were assigned 
to the Federation and “taxes on the sale of goods” to the Provinces, it 
was intended that these categories were mutually exclusive, or at any rate 
not intended that the latter should be wholly included in and completely 
absorbed by the former. Although in List II—49 the words used are 
“for consumption, use or sale therein”, List I—45 does not say “goods 
manufactured or produced or sold or consumed in India”. Obviously the 
power to tax the sale of goods is quite distinct from any right to impose 
taxes on use or consumption. It cannot be exercised at the earlier stage 
of import or manufacture or production, nor at the later stage of use 
or consumption, but only at the stage of sale. The successive stages of 
manufacture or production, sale, use or consumption are separate, and it 
is possible to impose duty at any of these stages. There is a fine distinc- 
tion between taxes on the sale of goods and taxes on the goods themselves. 
The essence of a tax on goods manufactured or produced is that the right 
to levy it accrues by virtue of their manufacture or production. It is 
immaterial whether the goods are actually sold or consumed by the 
owner or even destroyed before they can be used. If duty is imposed on 
the goods manufactured or produced when they issue from the manu- 
factory, then the duty becomes leviable independently of the purpose for 
which they leave it and irrespective of what happens to them later. On 
the other hand, a duty on the sale of goods cannot be levied merely because 
goods have been manufactured or produced. Nor can it be levied merely 
because the goods have been consumed or used or even destroyed. The 
tight to levy the duty would not at all come into existence before the time 
of the sale. It cannot at all be levied unless the goods are actually sold, 
and may not be leviable if they are transferred in some other form. Thus 
a duty on goods manufactured or produced is distinct, separate and 
independent from a duty on their sale and (except probably at the stage 
of the first sale) there seems to be no good reason why they may not 
co-exist without overlapping. ; 


I doubt if it woyld be at all legitimate to examine the words previously 
used in the entries in the lists appended to the White Paper (which were 
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professedly illustrative, not purporting to be either complete or final) or to- 
those in the Joint Committee’s Report (which were later carefully revised 
and largely recast), corresponding to the entries now under consideration, 
and then to speculate why the phraseologies were changed: If the removal 
of the words “on the production and manufacture” in the old Entry No. 36- 
of List I would support one view, then the deletion of the word “turn- 
over” from the old Entry No. 10 of List II might strongly support the 
other. It would not, strictly speaking, have been correct to use the words 
“duty of excise on manufacture or production of goods”, unless the duty 
were intended to be levied on the processes of manufacture or production, 
irrespective of the quantity manufactured or produced. Those words would 
also have necessarily excluded first sales. If the intention is to impose the 
duty on the goods themselves provided they are manufactured or produced’ 
in India, then the only correct way to express the idea is to say “duty of 
excise on goods manufactured or produced in India”. Opinions expressed 
by Committees, prior even to the Joint Committee, are all the more irrele- 
vant. 


There is really nothing absolutely irreconcilable between Excise duty 
mentioned in Entry No. 45 of List I and tax on retail sales included in 
Entry No. 48 of List II. They can be mutually exclusive, so as not to 
bring in operation the provisions of S. 100 at all. Excise duties can be 
imposed by the Centre on motor spirits and lubricants manufactured or 
produced at the place or in the Province of their origin, while the Central 
Provinces and Berar can impose a tax on the retail sale of all such goods 
(both foreign and Indian) within the Province. It is not at all clear why 
the Centre which can easily impose an excise duty at an earlier stage 
should try to follow the petrol after it has beer exported from the Pro- 
vince of its origin into other autonomous Provinces and impose excise duties 
on retail sales there after the commodity has become a part of the general 
stock in such Provinces, and, in the case of some other goods, mixed up 

“with and become indistinguishable from similar foreign products. The 
suggestion that manufacture or production itself may be seriously affected 
is rather far-fetched. 


Under the Central Provinces and Berar Sales of Motor Spirit and 
Lubricants Taration Act, 1938, S. 3, a tax is to be “levied and collected 
from every retail dealer. ..on the retail sales . ..at the rate of 5 per 
cent. on the value of such sales”. In S. 2 (e) a “retail dealer” is defined 
as a person who on commission or otherwise sells or keeps for sale motor 
spirit or lubricant for the purposes of consumption by the person by whom 
or on whose behalf it is or may be purchased; and “retail sale” means a 
sale by a retail dealer to a person for the purpose of consumption by the 
person by whom or on whose behalf it is or may be purchased The machi- 
nery for collecting the tax is a subsidiary thing. 

It is clear that the tax is levied and collected from the last vendor who 
passes the goods on to the person who consumes them. The imposition is 
therefore on the last sale. If a tax has to be imposed on sales, this would 
be the last occasion on which it cam be done, if at all. Tax on retail sale 
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will immediately affect the consumer, who becomes known at that stage 

According to the rule laid down in Walter Reed’s case, at that point of 
time, “the ultimate incidence is certain.” The tax relates to commercial 
transactions in the commodities between the tax-payer and the consumer. 
It is wholly unconnected with manufacture or production. There is every 
reason to take it as a tax truly imposed in respect of the transaction of 
sale, 


The object of the taxation is not to impose any special burden on 
goods manufactured or produced in India. The principal object is to re- 
cover revenue on all sales irrespective of the origin of the goods. The 
amount assessed depends exclusively on the sale price and or nothing else. 
A tax on the sale of goods, whether originally imported or locally produced 
or manufactured in a Province, which have become mixed up with the 
general mass of property in that Province about to pass into the hands of 
the consumer has hardly any resemblance to an import duty or even an 
excise duty on manufacture or production. In its nature, it is a purely 
domestic transaction with which the other Provinces or India as a whole 
cannot be concerned. When last sales are taxed, the imposition is simply 
on goods as an existing substance in the Province, no longer subject to all- 
India considerations and sold in the Province to local consumers for con- 
sumption or use. Such sales being a purely provincial operation ought to 
be within the power of the Province to tax them. 


Some petrol is admittedly produced in Attock in the Punjab; but the 
vast bulk of petrol consumed in this country comes from outside, particu- 
larly as now Burma is no part of India. The tax on sales would affect 
equally both Attock petrol as well as foreign petrol. The Act does not 
earmark Attock petrol for the imposition of the duty. Indeed it makes no 
distinction as regards variety. It cannot therefore be suggested that 
Attock petrol would be at a disadvantage as compared to foreign petrol. 
As Attock production is insignificant when compared with the total quan- 
tity of motor spirits consumed in India, the tax on sales of all motor spirits 
in the Central Provinces and Berar can hardly be regarded as an excise 
duty imposed on the spirits produced in the Punjab. Indeed, on the con- 
trary it may with greater plausibility be said to be an import duty on foreign 
motor spirits. 


In Canadian cases, the Privy Council has held that a tax on the pro- 
ducer or manufacturer is indirect, like the percentage tax upon the gross 
revenue received from the sales of coal by the owner of a coal mine, as was 
the case in The King v. The Caledonian Collteries* There is the direct 
authority of the case of The Attorney-General for British Columbia v. The 
Canadian Pacific Roithvay,® that a tax on first sales is an indirect tax and 
therefore not within the competence of a State or Province. Their Lord- 
ships did not expressly say that it was an import or excise duty, much less 
that taxes on even subsequent sales would be excise duties. On the other 








14. (1928) A.C. 358. 
15. (1927) A.C. 934. 
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hand, in the case of Kingcome Navigation Company, their Lord- 
ships have laid down that a Provincial tax on consumers is direct and 
therefore perfectly valid. The present case lies in between, involving a 
tax on retail sale which is midway between the first sale and the ultimate 
consumption. The demand would be made from the retail seller who would 
certainly add it on to the price and recover it from the consumer, on whom 
the burden will ultimately fall. At the time the tax is paid, it is fully ascer- 
tained where the incidence would be, though the tax is demanded from a 
person who it is not intended should himself bear the burden. According 
to the test laid down in the series of cases decided by their Lordships of 
the Privy Council (subsequent to the case of Walter Reed) particularly the 
case of Cotton v. The King and Burland v. The King, there can be no doubt 
whatsoever that the retail tax in question is indirect. But that is not a 
conclusive test under the Indian Act. The fact that it ig an indirect taxa- 
tion does not exhaust the whole question, as it would not necessarily follow 
that the tax is an excise duty within the meaning of Entry No. 45. 


A clear distinction exists between the first sale and the last sale, as the 
latter is not intimately connected with the manufacturer or the producer 
and cannot come within the scope of excise duty. In the Commonwealth 
Ow Refineries case, the observation of Isaacs, J., at p. 426 already quoted 
supports the view that if the tax is unconnected with production or manu- 
facture, then it is not an excise duty. His observation was not confined to 
licences only but expressly referred to a “tax on the sale”. In that, case 
most of the learned Judges took the view that ordinarily a tax om first sale 
of home products is connected with production and manufacture and is 
therefore a tax on production and manufacture and as such an excise duty. 
They had not to consider and therefore did not deal with retail sales at 
all; nor could their reasoning have applied to the last retail sale to the 
consumer. 


Taking goods manufactured or produced in India, the time of the first 
gale is ordinarily the time of the sale by the manufacturer. The 
manufacturer or producer is directly concerned with this tran- 
saction and the tax is demanded from him when he sells the goods. It is 
not then certain which consumer will bear it. For all practical purposes, 
it is a tax on the manufacturer or producer, and ‘the burden is in the first 
instance imposed on him, though, of course, it being an indirect imposition, 
he can pass it on; but the essence is that the tax is imposed on a sale by the 
producer or the manufacturer and not on a sale by any subsequent vendor. 

The case of tax on retail sale is just the reverse. There ordinarily the 
original manufacturer or producer is not directly concerned, but at the time 
of the retail sale the retail seller will charge the extra amount from the 
consumer directly. It is known at the time which consumer will bear it. 
The tax on retail sale is more or less connected with the consumer, while a 
tax on the first sale is similarly connected with the producer. 


If the words of Entry No. 48 “Taxes on the sale of goods” were to be 
taken in their ordinary and natural meaning, they would raven even first 
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sales. It is not necessary to decide any such question in the present case, 
but it may as well be pointed out that there may be some difficulty in uphold- 
ing a Provincial tax on first sales. For instance, if the Bombay Province 
were to impose a duty on first sales of certain specified articles, which are 
mainly imported from abroad, the tax may well approach an import duty 
‘Or again, if Bengal were to put a tax on first sales of Jute manufactured 
or produced in the Province, when Jute is principally produced in that 
Province, it may well resemble an excise duty. In extreme cases, the impo- 
sition of duty on sales may either be so closely connected with imports as 
to become a customs duty, or so closely connected with production or manu- 
facture as to become an excise duty, although it purports to be merely a tax 
on first sales of such goods. It is the pith and substance of the Act and 
not its form which will be the decisive factor. (4. G. for Ontario v. 
Reciprocal Insurers." A Province may therefore not have power to tax 
such first sales; but taxation of retail sales is not governed by such consi- 
derations. 


It is true that in some cases the first sale in the Province may itself 
be a retail sale to the consumer, for instance a sale by a manufacturing 
retailer. This would not ordinarily be so where the goods are manufac- 
tured or produced outside the Province, except in the very special case 
where a consumer orders goods direct from an outside manufacturer or 
producer, and under the terms of the contract between them, the transaction 
of sale is completed within the Province. But an Act cannot be invalidated 
merely on account of its peculiar operation in special individual cases, and 
must be judged by its ordinary effect: 

“The Legislature cannot possibly have meant to give a power of taxation valid 
or invalid according to its actual results in particular cases. It must have contemplated 
some tangible dividing line referable to and ascertainable by the general tendencies 
of the tax and the common understanding of men as to those tendencies.”18"%° 

When the Centre may never impose excise duty except on a few selected 
classes of articles there seems to be no good reason for depriving the pro- 
vinces of their power to tax the retail sales of all. If tax on retail sales of 
every possible kind of home products were outside the power of a Pro- 
vince, then it is difficult to see how strictly speaking any tax can be imposed 
on the sale of any goods under Entry No. 48. To give a natural meaning 
to this entry retail sales to consumers should not be regarded as excise. So 
long as the goods taxed are not produced in India and are wholly imported, 
a tax on their sale would, no doubt, not be an excise duty, and may re- 
motely resemble an additional import duty in the case of first sales. But as 
soon as any quantity, howsoever small, begins to be produced or manufactur- 
ed anywhere in India, the tax which was perfectly valid at first would sud- 
denly become invalid at least gua such properties (even not considering for 
the moment the argument of the Advocate-General of India that it is in- 
valid both as regards home and foreign products). The validity or invali- 
dity would then depend on the identity of the goods. In most cases it may 





17. (1924) A.C. 328 at 337. l 
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be impossible to trace the origin of the goods, although it must be conceded 
that in the case of petrol so long as it is contained in the original tins and 
cases, its origin may be easy to discover. But there may well be other kinds. 
of goods which may be almost similar to goods imported from outside and 
it may well be difficult to distinguish one kind from another. A tax on the 
sale of such kinds of goods would according to the contention of the Advo- 
cate-General of India be invalid. So long as there is any small quantity 
produced in India which cannot be identified and distinguished from similar 
goods imported from abroad, the duty even on the last retail sale would 
become an excise duty. It could hardly have been intended that, in order 
to test the validity, Courts should embark upon an enquiry into the varie- 
ties of home products. Such a conclusion would lead to an almost im- 
possible position and would practically nullify the power expressly given 
to the Provinces to impose taxes on the sale of goods. It should be pre- 
sumed that the Imperial Parliament did mean to give to the Provinces the 
power to tax sale of goods, as it has said, and not that the power was merely 
illusory. Unless at least retail sales come within the category “sale of 
goods”, power to impose a tax on sales of home products under Entry No. 48 
would be almost non-existent. If retail sales tax on every possible kind 
of home commodities is wholly outside the legislative competence of the 
Provinces, then practically the only power which would remain under Entry 
No. 48 would be to impose a tax on the sales of imported goods, which might 
in extreme cases conflict with S. 297 (1) (a). 


The learned Advocate-General of India is forced to admit that if his 
contention prevails, then the only taxes that would not amount to excise 
duty and would be left over for the Provinces to impose under Entry No. 48 
would be certain licence fees and certain turnover taxes. 


As regards licence fees, if we leave aside the wide meaning that has been 
given to the word ‘excise’ in England owing to historical reasons and con- 
venience of collection, such fees can hardly be regarded as in themselves 
being a “tax on the sale of goods”, and can come in only impliedly within 
that power. 


It can also hardly be suggested that the words “taxes on the sale of 
goods” are the exact equivalent of “sales tax” or “turnover tax”. In the 
first place, it is dangerous to substitute for the words actually used in an 
Act new colloquial expressions which have come to connote a definite mean- 
ing in common parlance and then to interpret the words used in the light 
of the meaning of the latter colloquial words. It is safer to adhere strictly 
to the words actually employed. In the second place, even “a sales tax”, 
which has come into vogue since the Great War, includes a variety of forms 
of taxation in various countries, without any definite uniformity. As shown 
below, it is by no means confined, even in the sense used by economists, to 
taxes on sales of goods generally, without specifying particular goods. 

Findlay Shirras in his Science of Public Finance, Vol. H (3rd Edition), 
p 606, has expressed the opinion that in reality there is no clear dis- 
tinction between a sales tax and a turnover tax. It may possibly be diffi- 
cult to agree with this view because a turnover tax in some countries includes 
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-taxation on services, fees, commissions, interest, and other payments (as 
in France) whereas a sales tax strictly speaking can hardly comprise these 
As regards the variety of sales tax he has noted on page 610: 


“The tax may be general, as in France or Germany, or retail transactions may be 
-excluded, as in Belgium. It may be, as is common in the states of the American 
Union, confined to retail transactions. It may be imposed, as in Canada and Aus- 
tralia, as a producers’ or manufacturers’ tax, and it may be on classified industries or 
‘trades only. It may be fevied on nearly all goods and services, as in Germany. It 
-may exempt certain sales, as in France, where the sales of farmers are exempted 
mnless they are carrying on manufacture as well as agriculture.” 


On pages 608-9 he has tabulated the bases of sales taxes as including 
total turnover sales of commodities except at retail, sales of producers, 
‘manufacturers, and importers only, sales of producers and importers only. 
sales of wholesalers and manufacturing retailers, sales of merchants, manu- 
facturers, receipts of printers, publishers, contractors, public utilities; etc. 


H. L. Lutz in his Public Finance (3rd Edition), p. 632, has also 
pointed out that 


“The sales taxes now m effect are not easily classified. The most clearly defined 
type is the retail sales tax, which is levied upon the sale of tangible personal pro- 
perty at retail. The tax may apply to sales made by wholesalers and manufacturers 
as well as by retailers Or it may be still broader in scope and apply to the sales 
of services by public utilities and to admissions, in addition to sales of tangible 
-property.” 


In the Encyclopædia of the Social Sciences, by Seligman and Johnson, 
Vol 13, p. 516, it is stated: 


“The sales tax is a levy imposed upon the sales of commodities or services. 
The tax may be levied upon sales: in general, as in Germany; in general, except at 
retail, as in Belgium; in general, with other special taxes, as in France; of classified 
enterprises, as in Washington; of producers, as in Canada; or of retailers, as in 
Kentucky.” 


At p. 517 it is also stated: 

“Sales taxes may be imposed upon total receipts, with deductions for returns, 
allowances, and possibly other items; upon the individual transaction; upon the 
privilege of conducting business, which is supposedly measured by sales; upon sales 
in general; or upon specified types of sales .Customarily the vendor rather than the 
vendee is liable for taxation, although both may be held respgnsible for proper 
payment of the tax.” 


A. Comstock in his Taxation in the Modern State p. 113 has observed: 


“The scope of sales and turn-over taxes have varied greatly. Some extended 
to all transactions, both wholesale and retail, and othera to wholesale transactions 
only. The first of these are usually called turn-over taxes. Certain taxes include 
both goods and services, while others include only goods. The German turnover 
tax is an example of a tax which includes nearly every type of transaction in the line 
of goods and services.” 

Tt is thus obvious that a turnover tax ora sales tax is not by any means 
co-extensive with “tax on the sale of goods”. The first certainly includes 
services, fees, commissions, etc., which the third cannot The second may 
be a mere producers’ or manufacturers’ tax and may also possibly cover 
services and enterprises, which the third cannot. The third must neces- 

sarily be a tax imposed at the time of the sale of goods’ and must exclude 
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other forms of transfer like mortgages, leases, etc. It is also certain that 
none of these can be confined strictly to taxes om sales generally without” 
specifying any goods, that is to say, only on the total sale proceeds or turn- 
over for the year; and they all include taxes on retail sales. The words 
“taxes on the sale of goods” are very general, and I see no good reason for 
confining their meaning to a turnover tax on the gross sale proceeds only, 
which may a'so possibly come under No. 46—taxes on trades. Had that 
been the intention, the words would have been “takes on sales of goods 
generally” and not the sale of goods. The singular, of course, includes the 
plural; but the singular by no means excludes the singular, and so the words 
used must also cover separate individual sales as well. But even if we 
were so to confine the meaning, excise duty if it were to include taxes on 
the sales of goods may well cover such turnover taxes as well. 


It can hardly be doubted that taxes on the sale of goods is a spectal 
provision. In the Canadian cases Ontario v. Canada," Marriage Legisla- 
tion, in re™™ and Great West Saddlery Co v. The King,™ it was certainly 
said that what is particular may be regarded as an exception to what is 
general. But that can hardly apply to a Constitution where overlapping 
is definitely met by an express provision. The competing entries in the 
Federal and the Provincial Legislative lists have to be read together, to 
avoid an overlap. As far as possible, an undefined term should not be given 
stich a wide scope as to include a particular provision. If there is no help, 
then on'y the power of the Federation over-rides that of the Provinces. 
The tax in question comes within the special and specific provision “taxes 
on the sale of goods” and can, only by defining and enlarging the meaning 
of the words “duties of excise on goods manufactured or produced in India”, 
be brought within the scope of the latter. The special provision, even from 
this point of view, should be considered to be exclusive of the other. 

Another principle which emerges from the Dominion cases is that in a 
Federal Constitution, Provincial Legislatures are independent within the 
spheres allowed to them and within the prescribed limits They -are co- 
ordinate Governments and possess full legislative power and capacity to 
pass laws, so far as matters assigned to the Provinces exclusively are con- 
cerned. The Provinces are entrusted with the exclusive authority i in cer- 
tain specified matters, not of an all-India concern, but of Provincial interest. 
Subject to certain restrictions each Province retains its independence and 
autonomy and is not under the control of the Federal Legislature. 

“Within these limits of area and subjects,......... its local legislature was to 
be supreme and had guch powers as the Imperial Parliament possessed in the pleni- 
tude of its own freedom before it handed them over to the Dominion and the 
Provinces” *9 

In Hodge v. The Queen," Sir Barnes Peacock stated that when the 
British North America Act enacted that the Provincial Legislative Assembly: 


21 Attorney-General for Ontario v. Aitormey-General for Canada, (1912) 
A.C. 571. ; 
2l-a. (1912) A.C. 8&0. 
22. (1921) A.C. p. 215. 
* 23. In re Initiation and Referendum Act, 1919 A.C. 935 at we. 
- +24. (1883) 9 A.C. 117 at 132. 
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“should have exclusive authority to make laws for the Province and for Pro- 
yincial purposes in relation to matters enumerated in S. 92, it conferred powers not 
in any sense to be exercised by delegation from or as agents of the Imperial Parlia- 
ment, but authority as plenary and as ample within the limits prescribed by S. 92 
as the Imperial Parliament in the plenitude of its power possessed and could 
bestow.” | ; 

It follows that if the words of a statute confer a power on the Pro- 
vinces, it should not be withheld on any extraneous grounds. 


The Advocate-General of India has not contended that S. 297 (1) (a) 
is likely to be infringed inasmuch as the Provincial law, though not prohi- 
biting, restricts the entry into the Province of these Punjab goods. But 
S. 297 (1) (b) has been relied upon. It has been argued that if the tax 
on goods manufactured or produced in India is bad, then the Act would 
operate against foreign goods which as a result would involve a necessary 
discrimination. In the view that I have taken it is not necessary to decide 
this point finally. But that apparently may not be the idea underlying the 
sub-section which possibly does not deal with foreign countries at all. 
The marginal note, though not conclusive, is of some assistance, gives an 
indication of the drift of the provision, and suggests that the section applies 
to internal trade; but it may be said that internal trade may involve foreign 
goods as well. The first part of sub-S. (1) (6) refers to discrimination 
in favour of goods manufactured or produced in the Province as against 
goods not so manufactured or produced. Prima facie there is no such 
discrimination intended, as the tax is imposed on sales of motor spirit and 
lubricants in general; and also it so happens that none is produced within 
the Province in favour of which there could be any discrimination. Nor 
does it appear that intention is a necessary ingredient in this sub-section, 
it would be quite sufficient if the provisions result in discrimination. The 
power to tax is not taken away, only preference is prohibited. The second 
part also is probably inapplicable inasmuch as there is no discrimination 
at all between goods manufactured or produced in one locality and those in 
another locality. The word “locality” may mean a local area, ie, some 
part of India and may not refer to countries outside India, or it may possib- 
ly have a wider application. To hold that the taxation is wholly invalid 
we would have to hold that it is both an excise duty and an import duty, 
according to the respective origin of the goods sold. The nature and cha- 
racter of the taxation would then depend on particular goods sold, and not 
merely on the sales of goods of a particular class. These matters can be 
considered when it becomes necessary to decide the point. 


Reliance has been placed on the observation in E. R. Croft v. Sylvester 
Dunphy, that; 

“When a power 1s conferred to legislate on a particular topic it is important, im 
determining the scope of the power to have regard to what is ordinarily treated as 
embraced within that topic in legislative practice and particularly in the legislative 
practice of the State which has conferred the power”. (P. 165). 

_ That was a case where the Dominion Parliament had enacted provi- 
sions similar in scope to those which had long been an integral part of 
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Imperial customs legislation, as shown by the various Hovering Acts, and 
their Lordships held that in bestowing plenary powers to legislate in rela- 
tion to customs it was difficult to conceive that the Imperial Parliament 
had withheld some. 


Here there is nothing in the pre-existing Legislative Practice to sug- 
gest that excise duty had been actually levied on retail sales. Under the 
Devolution Rules, framed under S. 45-A of the Government of India Act, 
1919, Central and Provincial subjects were classified into two Parts, and 
the subjects enumerated in the second, which devolved on the Provinces, 
included serial No. 16 “Excise, that is to say, the control of production, 
manufacture, possession, transport, purchase and sales of alcoholic liquor 
and intoxicating drugs, and the levying of excise duties and licence fees on 
or in relation to such articles, but excluding in the case of opium, control 
-of cultivation, manufacture and sale for export” The provinces therefore 
possessed the administrative power to control sale of liquor and drugs, 
-and as a legislative measure could levy excise duties on or in relation to such 
articles. The two are obviously not co-extensive. Power to levy excise 
duties on the “sale” of such articles was not in express terms conferred on 
them. 


There are no less than seven Central Excise Acts imposing duties: (+) 
Act H of 1917 on Motor Spirit; (#) Act XII of 1922 on Kerosene; (i#) Act 
XVIII of 1930 on Silver; (w) Act XIV of 1934 on Sugar; (v) Act XVI of 
1934 on Matches; (1v) Act XXIII of 1934 on Mechanical Lighters; and 
(vit) Act XXXI of 1934 on Iron and Steel respectively; and im all these, 
duty is levied at the factory or manufacturing works and is payable by the 
manufacturer; and the same was true of the repealed Cotton Duties Act 
XVII of 1894. In none of these Acts has any duty been imposed on retail 
sales. For instance, under the Motor Spirit Duties Act, 1917, excise duty 
is levied and collected at every manufactory on all motor spirit produced 
in such manufactory, but not on, retail sales of such goods after they have 
by the first sale passed out of the factory. Provisions for rebate on export- 
ed goods would not establish that an excise duty must always be one imposed 
on consumption only. 


Our attention has not been-drawn to any Provincial enactment, which 
might have imposed any excise duty on the retail sale of motor spirits and 
lubricants, or for the matter of that on the retail sale of any other goods 
In particular, the Central Provinces Excise Act II of 1915 did not do that 
Under S. 17 a licence is required for sales. S.18 only provides that the 
Local Government may lease out the right among others “of selling by 
wholesale or retail” on the grant of a lease or licence, but neither the pre- 
mium (or monopoly price) nor the licence fee can be regarded as a “tax 
on the sale of goods” itself. Under S. 25 duty is leviable on all excisable 
articles imported, exported, transported, manufactured, cultivated or col- 
lected. But that too is not an excise duty on the sale of goods. Under 
S. 26 duty is leviable on spirit dr beer manufactured in any distillery, and 
“on payment made upon the issue of excisable article for sale from a ware- 
“house”. Here too retail sale is left out. The Provincial. Excise Acts show 
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that although there had been premia charged for leases of the right to sell, 
and licence fees made payable for carrying on business in excisable arti- 
cles, there was no duty ever charged on actual sale of goods by retail The 
reason is obvious. The excise Acts make private sales of excisable articles 
penal. No one can sell them without holding a lease or licence. That is 
why no tax is directly imposed on sales. 


Opium, which had been a monopoly of the Government of India, was 
not a matter for Provincial legislation at all. But S. 5 of the. Opium Act 
I of 1878 authorised Provincial Governments to frame rules relating to 
possession, transport, importation or exportation or sale of opium and the 
“form of duties leviable on the sale of opium by retail.” When the Provinces 
themselves purchased opium from the Government of India factory at 
Ghazipur, they could not impose excise duties on their own purchases but 
would sell opium at a higher price, a part of the profit representing what 
they would have got as excise duty on first sales in other circumstances. 
It has not been shown to us that any duty had been actually imposed on the 
retail sales of opium. Unlike the Excise Acts, the duty imposed on opium 
was not even called in the Act an excise duty, but merely a duty. Excise 
duties on opium have now been expressly taken away from the Centre and 
specifically assigned to the Provinces. The fact that the Government of 
India has at present the sole monopoly of manufacture is an accident which 
cannot affect the interpretation of the words used. 


Had there been in existence any Excise Act imposing duties on retail 
sales of motor spirits and lubricants, it might have been possible to contend 
that this type of duty, being in existence at the time that the Act was passed, 
must be regarded as a recognised type of excise duty, and hence should be 
specially included within the connotation of that term. In the absence of 
any such legislative practice, it cannot be seriously argued that a duty on 
retail sales was understood in 1935 to be an excise duty in India. At the 
same time the absence cannot conclusively prove the negative; otherwise 
in the absence of such practice neither the central nor the provincial Legis- 
latures would have power to tax sales. In Croft v. Dunphy, there had 
been Hovering Acts which established the affirmation. In India the absence 
can only show that it was not in point of fact known that excise duty would 
include taxes on retail sales as well. The fact is that neither any Central 
nor Provincial Excise Act imposed a duty on retail sales, because appa- 
rently this post-War fiscal measure had not been introduced in India till 
1935. The previous Legislative Practice can certainly not help the Centre 


There is, of course, a remote danger that a Province may impose an 
almost prohibitive duty on the sale of articles, which are not produced within 
the Province nor are manufactured or produced in other Provinces of 
India, with the result that the sale of such articles would be almost pre- 
vented and the duty in such circumstances may amount to a restriction on 
imports of these articles. For example, if motor cars and radio sets are 
not manufactured in India, an extremely heavy duty on their sales may 
seriously handicap business dealings. In such cases, an imposition even 
after entry may be as effectual in the way of hampering commerce and 
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trade as a direct import duty, unless the goods have become incorporated 
and mixed up with the mass of the property in the Province so as to be 
treated as part of the goods in existence at that time in that Province (e.g., 
secondhand cars). If too wide an interpretation is put on words used in 
a section. there is always a danger of the bounds being over-stepped by 
mistake, even though not deliberately. But we have to trust that the Pro- 
vinces would act fairly and reasonably, and should therefore not take any 
possible abuse into account. If the authority to legislate is clear, then the 
Act should not be held to be invalid merely because it may be feared that 
that authority may be abused in future Such extreme cases can be left 
to be dealt with by tribunals when they arise. 


In the Bank of Toronto v. Lambe,** Lord Hobhouse, at p 586, A 
ed: 


“It 13 suggested that the legislature may lay on taxes so heavy as to crush a 
bank out of existence. But it cannot be conceived that when Imperial Parliament 
conferred wide powers of local self-government on great countries, it intended to 
limit them on the speculation that they would be used in an inferior manner. People 
who are trusted with the great power of making laws for property and civil rights 
may well be trusted to levy taxes.” 


At p 587 his Lordship further remarked: 


“Tf they find that on the due construction of the Act a legislative power falls 
within, the section, ıt would be quite wrong of them to deny its existence because 
by some possibility it may be abused or may limit the range which otherwise would 
be open to the Dominion Parliament.” 


In Attorney-General for Canada v, Attorney-General for Ontario, 
Lord Herschell said: 


“The supreme legislative power in relation to any subject matter is always capa- 
ble of abuse, but it is not to be assumed that it will be improperly used; if it is, the 
only remedy is an appeal to those by whom the Legislature is elected ” 


Again in Brewers and Malsters Association of Ontario v Attorney- 
General for Ontario,‘ Lord Herschel! observed : 


“It was argued that the provincial legislature might impose a tax of such an 
amount and so gradtated that it must necessarily fall upon the consumer or cus- 
tomer, and that they might thus seek to raise a revenue by indirect taxation in spite 
of the restriction of their powers to the imposition of direct taxstion. Such a case 
is concetvable. But if the Legislature were thus, under the guise of direct taxa- 
tion, to seek to impose indirect taxation, nothing that their Lordships have decided 
or said in the present case would fetter any tribunal that might have to deal with 
such a case if it should ever arise.” 


We must therefore consider the Act as it stands, unperturbed by the 
possibility of any drastic consequences following if authority is held to be 
vested in any particular Legislature. Much less should our conclusion be 
affected by any consideration of the financial loss suffered by the Centre or 
the Provinces if one or the other view were to be accepted 
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Nor am I able to apply the principle that where a particular power 
comes within both of two mutually exclusive jurisdictions, as in Canada, 
it should be regarded as an exception to the general rule. An exception 
falls within and not outside a general provision. The essence of the princi- 
ple ıs that a particular exception restricts a general provision, although 
covered by it. In the Indian Constitution there is a definite provision in 
the case of an overlapping, and where such an overlapping is inevitable, 
the general power of the Centre would override even a particular power of 
a Province. 


The Pnvy Council has held that an excise duty is a typical instance 
of indirect taxation, and that a tax on consumer or consumption is direct. 
Excise duties cannot therefore include taxes on consumption. Were I to 
hold that. I would feel compelled to go further and hold that the power of 
the Centre to tax consumption, if inclusive, would not admit of any excep- 
tion in favour of the Provinces, but must prevail I do not think that the 
Provinces have any general power to impose taxes on consumers or on con- 
sumption, much less can such a power be derived from List II—48. 


In answering the question referred to us three great principles laid 
down by their Lordships of the Privy Council must be borne in mind. The 
first is that “It will be wise to decide each case which arises, as best as they 
can without entering more largely upon an interpretation of the Statute 
than is necessary for the decision of the particular question in hand.” 
(Citizens Assurance Co. v. Parson? In other words “The structure of 
(the sections), and the degree to which the connotation of the expressions 
overlaps, render it, in their Lordships’ opinion, unwise on this or any other 
occasion to attempt exhaustive definitions of the meaning and scope of 
those expressions Such definitions, in the case of language used under the 
conditions in which a constitution such as that under consideration was 
framed, must almost certainly miscayry. It is in many cases only by con- 
fining decisions to concrete questions which have actually arisen in circum- 
stances the whole of which are before the tribunal that injustice to future 
suitors can be avoided.” (John Deere Plow Co. v. Wharton. The second 
is that “That true test must, as always, be the aciual language used .. .. 
The problems of the Constitution can only be solved as they emerge by 
giving effect to the language used.” (James v. Commonwealth of Aus- 
tralia.” And the third is that we have to look to “the pith and substance” 
of the Act im order to ascertain its “true nature and character”. ‘If on the 
true view of the legislation it is found that im reality in pith and substance 
the legislation invades civil rights within the Province. .. ..... . the 
legislation will be invalid” (Attorney-General for Canada v. Attorney- 
General for Ontario.® 


(1881-82) 7 A.C. 96 at 109, 
(1915) A.C. 330 at 339-40. 
(1936) A.C. 578 at 614-5. 
(1937) A.C. 355 at 367. l 
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Without in any way attempting to give an exhaustive definition of 
“duties of excise,” but giving to the words “taxes on the sale of goods” as 
used in the Provincial Legislative List entry No. 48 their ordinary and 
natural meaning and comparing them with the words “duties of excise on 
goods manufactured or produced in India” as used in Federal List, entry 
No. 45, my conclusion is that the tax on the retail sales to the consumers 
is in pith and substance not an excise duty, and that therefore the Central 
Provinces and Berar Sales of Motor Spirit and Lubricants Taxation Act, 
1938, and all the provisions thereof are not wtra vires of the Legislature 
of the Central Provinces and Berar. 


As this Reference was made with mutual consent, the parties should 
bear their own costs. The Advocates-General who on their own applica- 
tions under O. 36, r. 2, F.C R. were permitted to appear and were heard, 
should also bear their own costs. 


_Jayakar, J—The material facts connected with this Reference are 
stated in the opinion of the Chief Justice and I need not repeat them, 


Cases of conflict between the jurisdiction of the Parliament of a 
Dominion and the provincial jurisdiction have frequently arisen before the 
Judicial Committee of the Privy Council and certain principles have been 
evolved as a result of the decisions of that Board. These will, I think, 
prove a useful guide to a proper elucidation of the question involved in 
this Reference and I shall, therefore, state, seriatim, such of them as 
appear to me to be applicable to the facts of this case :— 


(1) That the provisions of an Act like the Government of India Act, 1935, 
should not be cut down by a narrow and technical construction, but, considering the 
magnitude of the subjects with which it purports to deal in very few words, should 
‘be given a large and liberal interpretation, so that the Central Government, to a 
‘great extent, but within certain fixed limits, may be mistress in her own house, 
as the Provinces, to a great extent, but again within certain fixed limits, are mis- 
tresses in theirs. See Henrietta Mur iai ond Others v. Attorney-General for 
Canada and Others.” 


(2) E EE AE ME I E E AAR E E ER 
ascertain the true nature and character of the challenged enactment, its pith and 
substance; and not the form alone which it may have assumed under the hand of 
the draftsman. See Attorney-General for Ontario v. Reciprocal Insurers and 
Others 1° 

(3) Where there is an absolute jurisdiction vested in a Legislature, the laws 
promulgated by it must take effect according to the proper construction of the 
language in which they are expressed. Buf where the law-making authority ıs of 
a limited or qualified character, obviously it may be necessary to examine, with 
some strictness, the substance of the legislation, for the purpose of determining 
what it is that the Legislature is really doing. See AMorney-General for Ontario 
v Rectprocal Insurers and Others. 

(4) Even where there has been an endeavour to give pre-eminence to the 
Central Legislature in cases of a conflict of powers, it is obvious that, in some cases 
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where this apparent conflict exists, the Legislature could not have intended that 
powers exclusively assigned to the Provincial Legislature should be absorbed in 
those given to the Central Legislature. “It is the duty of the Courts, however 
difficult ıt may be, to ascertam in what degree, and to what extent, authority to deal 
with matters falling within these classes of subjects (mentioned in the Central and 
Provincial Lists) exists in each legislature and to define, in the particular case before 
them, the limits of their respective powers. It could not have been the intention 
that a conflict should exist; and in order to prevent such a result, the two sections 
must be read together, and the language of ome interpreted, and, where necessary, 
modified by that of the other. In this way, it may, in most cases, be found passible 
to arrive at a reasonable and practical construction of the language of the sections. 
so as to reconcile the respective powers they contain and give effect to all of them. 
In performing this difficult duty, it will be a wise course for those on whom it is 
thrown to decide each case which arises as best they can, without entering more 
largely upon an interpretation of the statute than is necessary for the decisions 
of the particular question in hand ” See The Cttisens Insurance Company of Canada 
v Parsons, etc 11-13 . Sag 

(5) “In the interpretation of a completely self-governing Constitution founded 
upon a written organic instrument (such as the Government of India Act of 1935) 
if the text is explicit, the text is conclusive, alike in what it directs and what it 
forbids. When the text is ambiguous, as, for example, when the words establishing 
two mutually exclusive jurisdictions are wide enough to bring a particular power 
within either, recourse must be had to the context and scheme of the Act.” See 
Attorney-General for Ontario v. Attorney-General for Canada. 

The material items in this case are item 45 in List I (the Federal 
Legislative List) and item 48 in List IT (the Provincial Legislative List). 
Item 45 (List I) is as follows :— 

“Duties of excise on tobacco and other goods manufactured or produced in 
India except— 
(a) alcoholic hquors for human consumption; 
(b) opium, Indian hemp and other narcotic drugs and narcotics, non-narcotic 
(c) medicinal and toilet preparations containing alcohol, or any substance 
included ın sub-paragraph (b) of this entry.” 


Item 48 (List II) is as follows :— 
“Taxes on the sale of goods and on advertisements”. 


It may be mentioned, in this connection, that the commodities excepted 
in item 45, as stated above, are mentioned in item 40 of List I, which is 
as follows :— 


“Duties of excise on the following goods manufactured or produced in the Pro~ 
vince and countervailing duties at the same or lower rates on similar goods manu- 
factured or produced elsewhere in India:— 

(a) alcoholic liquors for human consumption; 
(b) opium, Indian hemp and other narcotic drugs and narcotics; non-narcotic 


i (c) medicinal and toilet preparations containing alcohol or any substance 
included in sub-paragraph (b) of this entry.” 

In what category does the tax levied by the Central Provinces and 
Berar Sales of Motor Spirit and Lubricants Taxation Act, 1938 (herein- 
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after briefly called the Central Provinces Act) fall? Does it fall under 
item 45 (List I) as a “duty of excise”? Does it, on the other band, fall 
under item 48 (List II) as a tax on the sale of goods? Does the Act or 
any and what portion of it fall under both items? If so, to what extent is 
there an overlap and to whom does it go—the Centre or the Provinces? 
These are the main questions before us <A subsidiary question was dreued; 
that in the event of the tax levied by S. 3 of the Central Provinces Act 
being invalid with reference to motor spirit and lubricants manufactured 
or produced in India, is it not invalid also with reference to the same com- 
modities manufactured out of India, under the provisions against discrimi- 
mation in S 297 (1) (b) of the Government of India Act, 1935? The 
last question I propose to leave out of consideration for the present 


The material provision of the Central Provinces Act is S. 3 which 
enacts that: 
“There shall be levied and collected from every retail dealer a tax on the retail 


sales of motor spirit and lubricants at the rate of five per cent. on the value of 
such sales.” 


“Lubricant” is defined in S. 2 (b) as meaning ay form of oil. grease 
or other lubricating substance ordinarily used for lubricating the internal 
machinery of motor vehicles. “Motor spirit” is defined in S. 2 (c) as 
meaning any inflammable hydrocarbon. . ... . .which is ordmarily 
used for providing reasonably efficient motive power for any form of motor 
vehicle. “Retail dealer” is defined in S. 2 (e) as meaning any person who, 
on commission or otherwise, sells, or keeps for sale, motor spirit or lubri- 
cant for the purpose of cottsumption by the person by whom or on whose 
behalf it is or may be purchased. “Retail sale” is defined m S. 2 (f) as 
meaning a sale by a retail dealer of motor spirit or lubncant to a person 
for the purpose of consumption by the person by whom or in whose behalf 
it is or may be purchased (The italics are mine). 


It is clear that the tax in question is a tax on consumption within the 
Province as shown by the retail sales, or, as it may be otherwise stated, a 
tax on retail sales to persons who purchase for the purpose of such con- 
sumption within the Province. The tax is in no way connected with the 
production or manufacture of the commodities and is ?rrespective of their 
origin or seat of manufacture or production It is levied on the commo- 
dities merely as existing articles of trade and commerce. circulating and 
consumed within the limits of the Province. Thus analysed, the tax 
appears to fall within the well-known category of an “indirect tax” in so 
far as it is intended to be or capable of being passed on to the consumer by 
an advance in prices corresponding more or less to the amount of the tax. 
Though this distinction is not directly relevant to the question before us, it 
may be useful to consider what its nature is in the well-known dichotomy 
“of direct” and “indirect” taxes, as defined by the Privy Council who 
observe, in Attorney-General for British Columbia v. Kingcome Navigation 
Co.,* that a direct tax is one demanded from a person who it is intended 
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or desired should pay it. An indirect tax is one demanded from one person, 
in the expectation and intention that be shall indemnify himself at the 
expense of another, such as customs and excise taxes are. 

The first question, therefore, is what does the expression “duties of 
excise” in item 45 (List J) mean? The method which I propose to follow 
in the elucidation of the question before us is first to asceitain the meaning 
of the expression “duties of excise” in that item, taken by itself and apart 
from item 48 in List II, and then to ascertain how far it is necessary to 
‘cut down or modify this meaning in order to reconcile that item with item 
48 (List II), if there appears to be a conflict between the two For, it is 
clear that, according to the rule of interpretation No. (4) which I have 
stated in the beginning of this opinion, it is the duty of this Court to make 
every endeavour to reconcile the two items and to avoid a conflict between 
them as far as possible: to give a meaning to both of them and to construe 
them in such a way as to avoid making the one or other of them unmeaning, 
superfluous or nugatory. As both sides have addressed us a detailed argu- 
ment on this question, J shall discuss it in some detail. 


The contention of the Government of India is that the expression 
“duties of excise” in item 45 (List I) means an indirect tax on the con- 
sumption of indigenous goods, levied and collected at any stage between 
their production and manufacture on the one hand and the time when they 
reach the consumer, on the other. Fortunately, we are not here troubled 
with the distinction, observed in some cases, between a “duty” and a “tax”, 
for according to S. 311 of the Government of India Act, 1935, “taxation” 
includes the imposition of any tax, whether general or local or special, and 
“tax” shall be construed accordingly. 


The Advocate-General of the Central Provinces, on the other hand, de- 
fines an “excise duty” in item 45 (List I) as a tax on the manufacture and 
production of indigenous goods, which can be levied up to, but not inclusive 
of, the stage of their first sale, and that a tax levied from and afte: that stage 
cannot be an “excise duty”. The Advocate-General of Madras. when he 
at a later stage came ir to reinforce the Central Provinces Government’s 
argument, admitted that the Australian cases, which he cited in the course 
of his able argument, went further and included in the term “excise duties” 
taxes levied om or at the time of the first sale. As will appear from my 
later remarks, this difference in the argument of the two counsel is not 
material in the view I take of the expression “duties of excise’ occurring 
in item 45 (List I). 

The question, therefore, is wnat is the meaning of the expression “duties 
of excise” in item 45 (List I) taken by itself and apart from item 48 
(List TI)? What strikes one at first sight is the fact that item 45 occurs 
immediately after “duties of customs, including export duties” in item 44 
(List I). From this juxtaposition, it may be fairly inferred that duties of 
excise in item 45 are co-extensive with “customs” duties in item 44 as a co- 
ordinate source of Central revenues. The next thing that is to be remarked 
is the fact that the words “duties of excise” occur in item 45 of List I and 
also in item 40 of List IJ. A strong argument was advanced at the bar, 
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notably by the Advocate-General of Madras, that if the Act furnishes its 
own glossary, it is our duty to accept it. If so, it is not unfair to infer that 
the expression “duties of excise” has the same meaning in both the items, 
namely, item 45 in List J and item 40 in List If. Is it, therefdre, possible 
to find out, with any degree of clearness, what the words “duties of excise” 
were intended to mean in item 40 (List II)? Did they include taxes levied 
on goods manufactured or produced in the Province at any stage inclusive 
of their sale to the consumer or were those words confined only to taxes 
levied on and at the time of their manufacture or production, or up to their 
first sale, as is argued on behalf of the Provinces? 


Some light is thrown on this matter by item 16 occurring in the List of 
Provincial subjects given in Schedule I of the Devolution Rules made under 
S. 45-A of the previous Government of India Act, 1919. That item reads 
as follows :— 

“16. Excise, that is to say, the control of producion, manufacture, possession, 
transport, purchase, and sale of alcoholic liquor and intoxicating drugs, and the levy- 
ing of excise duties and licence fees on or in relation to such articles, etc.” (The 
italics are mine.) 


It appears from this that, taking this item as the background of the 
Goverument of India Act, 1935, as we are entitled to do, it could be urged 
with fairness that the word “excise” meant and included, in the said item 16, 
the “conirol” of the excisable commodity (alcoholic liquor, etc.) from the 
stage of production and manufacture up to sale. The first part of this 
clause may relate only to the administrative power of control of the Pro- 
vincial Government over the several stages from manufacture up to sale of 
the said commodity. Then follow the words “the levying of excise duties 

i on or in relation to such articles”, that is, alcoholic liquor 
and intoxicating drugs. This part of the clause clearly relates to the power 
of the Provincial Legislature to “levy excise duties” on the same commodity. 
It would not be unfair to infer, from this juxtaposition, that the power of 
control enjoyed by the Provincial administration under the first part of the 
item is co-extensive with the power'enjoyed by the Legislature of the same 
Province of levying excise duties mentioned in the second half of the item, 
For, it could hardly have been intended that the power of control of the 
Provincial Government was to be of a different range from their legislative 
power of “levying excise duties” on the same commodity. On a proper inter- 
pretation of this item, therefore, the conclusion seems to me inevitable that 
the Provincial Legislature’s power, under this item, of “levying excise duties” 
could be exercised, “on or in relatiom to” the excisable commodity, at 
stage commencing with manufacture and production and going on to “sale”, 
through the several intermediate stages mentioned in the item. 


It should be further noted that item 16 in Schedule I of the Devolution 
Rules is now split up in the new Act of 1935 into two items, namely, items. 
31 and 40 in the Provincial Legislative List, and these two items read with 
the provisions of S. 100 (3) of the Act suggest the conclusion that, under 
its provisions, the power of the Provincial Legislature to make laws must 
be the same in respect of matters included in items 31 and 40 in List II. 
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They both appear ir the same List and the legislative power of the Province is 
derived, equally in both cases, from the same sub-section [sub-S. (3) of 
S 100]. It is clear, therefore, that the said legislative power must be the 
same in both cases. And it is but rational that it should be so, because very 
often the “control” of production, manufacture, possession, transport, pur- 
chase and sale of an excisable commodity in a Proyince can be exercised 
most effectively through the medium of an excise duty levied by the Provin- 
cial Legislature. A tax is very often an effective means of “controlling” 
production, manufacture, possession, transport; purchase and sale of an ex- 
cisable commodity. 


It is not difficult to imagine a case which may sometimes arise; e.g., 
“prohibition” of intoxicating liquors, which some Provincial Governments 
have now introduced in India, may exist in one locality and may not exist 
in another and contiguous locality. This may, in certain cases, necessitate 
the “control” of “transport”. etc., of the goods from one locality to the other, 
and, in that event, an effective way of exercising such “control” may be the 
levying of an excise duty upor entry into or consumption of the excised 
article in the prohibited area. 


I, therefore, see no justification for interpreting the two items (items 31 
and 40 in List IT) in such a way as to give a different range of powers to 
the two departments of a Provincial Government, both dealing with the same 
commodity; one through the medium of administrative control and the other 
by taxation. 


l see no escape from the conclusion that the term “excise duties” in the 
latter half of item 16 of the Devolution Rules and also the expression ‘duties 
of excise” in item 40 (List II) of the present Act bear a wide signification, 
and include all duties levied on the consumption of the excisable commodity in 
the Province at any stage from production to sale. If this is 30, I see no 
reason for withholding from that term the same signification in item 45 
(List I), taking that item as if it stood by itself and item 48 (List II) did 
not exist. 


There is no definition of the words “excise duty” in the Act and one 
has, therefore, to find out its meaning from such indications as the above, 
which the Act itself provides, or from the definitions of that term occurring 
in recognised text books, or from circumstances throwing light on what the 
Legislature had in mind at the time of passing the Act. I have already 
commented upon the glossary which the Act itself provides, and I proceed 
now to the definitions given by text book writers. 


Stephen, in his Commentaries on the Laws of England, 1928 edition. 
Volume IV, p. 420, following Blackstone, says :— 


“Excise duties are those duties which are imposed by Parliament upon commo- 
dities produced and consumed in this country. They are directly opposite in their 
nature to the customs duties, for they are an inland imposition paid sometimes on the 
consumption of the commodity. frequently upon the retail sale.” 


10 
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Similarly, Judge Story, in his work on the Constitution of the United 
States, Fifth Edition, Volume I, $. 953, adopts almost identically the same 
definition : 

“An inland imposition paid sometimes upon the consumption of the commodity 
or frequently upon the retail sale, which is the last stage before consumption.” 

Palgrave, in his Dictionary of Political Economy, states :— 


“Excise is the name given collectively to those duties which, ın the fiscal system 
of the United Kingdom, are levied upon commodities produced within the Kingdom 
itself, as distinguished from customs duties which are levied at the ports upon com- 

modities imported from abroad. The word ‘excise’ (Latin excido) signifies etymolo- 
gically something cut off; as an excise duty may in effect’ be considered something 
cut off or deducted, for the benefit of the State, from the price of the article as 
paid by the consumer. If there were no duty, the consumer would pay a lower 
price for the article. The price, therefore, that he actually pays includes the duty; 
whence it follows that the duty itself is something deducted or subtracted from the 
actual price paid. The price, in fact is divided into two parts, one part being sub- 
tracted from the whole for the benefit of the State and the renrainder going to the 
vendor.” 

This is the sense in which the word “excise” has been understood for 
many years in England and the question arises whether there is any reason 
why this meaning should, in the Government of India Act, 1935, be so cut 
down as to exclude duties charged and levied at some stage subsequent to 
their manufacture and production, e.g., at or in connection with a sale to a 
consumer. It was argued that the definitions of text book writerg on politi- 
cal economy, however eminent, prove hardly a valuable guide in legal matters, 
but an answer to this contention is provided by several rulings of the Privy 
Council, who, in a series of decisions going back to 1878, have accepted 
Mill’s definition of a “direct taxation” and “indirect taxation” (See these 
cases referred to in Attorney-General for British Columbia v. Kingcoie 
Navigation Co.**) Their Lordships’ view appears to be that the definitions 
given by eminent text book writers like Mill have a value even in the eluci- 
dation of legal questions, because such definitions embody the common 
understanding of those who knew the subject and were, therefore, to that 
extent, likely to have been present to the minds of those who passed the 
Federation Act. 


The answer of the Provinces to the defimtion of “excise duties”, as 
given above, is as follows: in item 45 (List I) the words show that the duty 
mentioned in it is on manufacture or production. I, find some difficulty in 
accepting this contention, for looking only to the words of item 45, the duty 
is om the goods and the words “manufactured or produced in India” are 
descriptive of the goods only. In the corresponding item 40 in List IT. the 
game grouping appears, namely, duties on goods manufactured or produced 
in the Province. Relying, therefore, on the words only, it is clear that 
the duty is not “on” the “manufacture or production”, but “on” the 
“goods” manufactured or produced. 


The words “manufactured or produced” ın item 45 (List I) are descrip- 
tive of the goods and are not mentioned as the basis of mcidence. They also 
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occur, as said above, in item 40 of List II where, too, they are descriptive 
of the goods as in item 45 (List I), the only difference between the two 
items being that under item 45 the “manufacture or production” is in the 
whole of India, whereas under item 40 it is “m the Province”. It further 
appears, from the juxtaposition of item 44 in List I, “duties of customs”, 
with item 45, that the words “manufactured or produced in India” in item 
45 have a significance as marking a contrast to the “customs” in item 44 
which relate to goods coming from outside India. This juxtaposition of the 
disties of customs in item 44 is, in my opinion, not without significance. For, 
on a careful perusal of the provisions of the several Constitutions relating to 
cotintries which form a part of the British Commonwealth of Nations, one 
finds that “customs” and “excise duties” are generally grouped together and 
their imposition placed within the exclusive competence of the Dominion 
Parliament. See, for instance, S. 122 of the British North America Act, 
1867. This grouping in that Act is explained by the Privy Council as no 
doubt due to the fact that the effect of such duties is not confined to the 
place where, and the persons upon whom, they are levied. Attorney-General 
for British Columbia v. McDonald Murphy Lumber Co., Ltd.” 


It is further tc/be noted that in neither of the items (45 in List I and 
40 in List IT) occur the words ‘in respect of’? manufacture or production, 
though the Legislature has used this expression in some items, for instance 
in item 56 of List I and in item 43 of List II. If the intention of the Legis- 
lature was to place the incidence of the duty of excise “on the manufacture 
or production” we would have expected the said expressions to occur in the 
section or some equivalent words indicating clearly that the incidence was 
either “on” dr “in respect of” production or manufacture. On the contrary, 
the words are duties “on” the “goods” indicating thereby that the duty arose 
in connection with the goods and followed them through the several stages 
of their progress to the consumer and was not limited to the stage of their 
manufacture or production. An instance of an excise duty pursuing a com- 
modity through several stages, for instance. of increase, decrease or remis- 
sion, is to be found in S. ro of the Indian Tariff Act, 1934. 


If it is pertinent to refer to the draft item which was historically the 
predecessor of item 45 (List I) before the Joint Committee on Indian 
Constitutional Reforms, 1933-34 and I think it is permissible to do so, as it 
is a part of the history of the legislation), I may state that the item, in the 
form in which it was placed before the Committee, was worded as follows: 
“Duties of excise on the manufacture and production of tobacco and other 
articles”, etc. The wording of this draft was subsequently changed to its 
present form, and it is not unfair to infer that the alteration was made in 
order to include in item 45 all duties on the goods (provided that they were 
duties of excise aud the goods were mauufactured or produced in India) and 
not only those which were levied at the stage of their manufacture or 
production. 


And this, in my opinion, is as it shoud be, for if the proper import of 
an “excise duty” is that it is a tax on consumption, there is no reason why 
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the State should not have power to levy and collect it at any stage before 
consumption, namely, from the time the commodity is produced or manu- 
factured up to the time it reaches the consumer. J will presently refer to- 
certain authorities in support of the view that a duty of excise is essentially 
a tax on consumption, but apart from it, I see no rational ground for limiting 
the right of a State to levy an excise duty at any time it chooseg before 
the commodity reaches the consumer. Admittedly the necessity of levying 
such a tax depends upon the exigencies of the State, the nature of the com- 
modity and the expediency of excising it at any particular stage which is 
found convenient according to circumstances. It may be that, in most cases, 
a State may find it expedient to levy and collect the duty at the stage of 
manufacture or production or while it is in bond or is released thereout for 
sale. These are all questions of detail which a State should be left free 
to decide, according to its convenience and necessities; and I confess I find 
it difficult to evolve any rational principle, distinguishing an excise from @ 
non-excise, based upon the accident or expediency that, in a particular case. 
a State charges the duty at the stage of production, manufacture, transport 
or sale. I do not see any reason for limiting the taxing power of the State 
to any of these earlier stages. If it is a tax on consumption, there is no 
reason why it should not be levied and collected at any of the stages between 
manufacture or production on the one hand and sale to the consumer on 
the other, which the State may find convenient according to circumstances. 


I may here invite attention to an important American ruling, Patton v. 
Brady*. Although American rulings may not be binding on this. 
Court, I see no reason for not accepting, with respectful caution, 
any help they can give in the elucidation of questions which arise 
before this Court. This case is important, because it arose under a Consti- 
tution ın which there was no entry like item 48 (List II) and consequently 
the term “excise tax” received its proper interpretation without the necessity 
of cutting it down in order to reconcile it with an item like 48 (List II). The 
plaintiff had purchased, in open market, a quantity of tobacco in May 1898; 
all requisites for completing the purchase which were required by the Act 
then under operation were satisfied; the price was paid, documents executed, 
goods removed and the entire tax due on them under the Act then current 
was paid. In the next month, in June, 1898, before the goods were consumed 
or exported, the Congress imposed a fresh tax on tobacco to meet war 
expenditure, and, under S. 3 of the new Act, an increased taxation was 
placed on all tobacco manufactured, sold and removed before the Act. This. 
tax was said to be in lieu of the previous tax. Brady, the Collector of 
Internal Revenue, demanded the new tax, in addition to what had been paid 
only a month before on the entire quantity of the tobacco. The fresh tax 
was paid by the plaintiff under protest, and, later an action was brought, 
asking for its refund, on the ground that the charging S. 3 under which the 
tax was levied was invalid and that the tax was not an excise. 


Brewer, J., went into the nature of the tax and defined an “excise tax” 
in terms which I find no difficulty in accepting. After going through several 
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authorities he defines “excise” as a tax on an article indigenously manutac- 
tured for consumption and imposed at a period intermediate the commence- 
ment of manufacture, and the final consumption of the article. This, he 
says, was the meaning of the word, as understood in England at the time 
the Act was framed and he saw no necessity for giving the word a different 
meaning. 

He then goes into the question, which was also suggested by the 
Provincial Advocates-General in their argument before us, that as the Gov- 
ernment of India, in this particular case, have once taxed the motor spirit 
which is the subject-matter of the sale in S. 3 of the Central Provinces Act, 
their power to levy taxation on the same commodity is exhausted and, conse- 
quently, all such revenue, as is raised in the Province by a subsequent taxation 
of the same commodity, must belong to the Province. Dealing with this 
doctrine of the “power being exhausted”, Brewer, J., makes some opposite 
observations which will bear quoting: 

“Why should the power of imposing an excise tax be exhausted when once 
exercised? It must be remembered that taxes are not debts in the sense that, having 
once been established and paid, all further liability of the individual to the Govern- 
ment has ceased. They are, as said Cooley on Taxation, page 1: ‘The enforced 
proportional contribution of persons and property levied by the authority of the 
State for the support of the Government and for all public needs’. And so long as 
there exist public needs, just so long exists the liability of the individual to contribute 
thereto. The obligation of the individual to the State is continuous and proportioned 
to the extent of the public wants. No human wisdom can always foresee what may be 
the exigenciés of the future, or determine in advance exactly what the Government 
must have, in order to providd for the common defence and promote the general 
welfare. Emergencies may arise; wars may come unexpectedly; large demands upon 
the public may spring into being with little forewarning; and can it be that, having 
made provision for times of peace and quiet, the Government is powerless to make 
a further call upon its citizens for the contributions necessary for unexpected 
<xigencies”” 

It was urged before us that in interpreting the words “duties of excise” 
in the Government of India Act, 1935, regard should be had to the legislative 
practices of the Central and Provincial Governments which prevailed previ- 
ously and up to the passing of that Act. I doubt, in the first place, whether 
this will be a good rule of interpretation, but, apart from it, I think that 
whatever utility such legislative practices may have in the case of other 
Constitutions enacted under different circumstances, it is considerably 
weakened by the fact that the Government of India Act, 1935, is not so 
intimately connected with its predecessors, by the nature of the Constitution 
which it establishes, as to receive much guidance from legislative practices 
‘operative during the time of its predecessors. As is well-known, the Govern- 
ment of India Acts previously to 1935 were all enacted as parts or instal- 
-ments of an evolutionary or progressive scheme of unitary Government, under 
which the Government of India were supreme, except in such administrative 
and legislative matters as were given to the Provinces by devolution. The 
residuary powers mostly remained with the Government of India, which had 
‘the ultimate power of control and Superintendence over Provincial Govern- 
ments. This scheme of things was radically altered by the Act of 1935, 
which, in effect, replaced the previous unitary government by a form of 
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Federal Government, under which it could not be said, as previously, that 
the Government of India had supreme control or superintendence, etc., over 
Provincial Governments. By the Act of 1935 the fields of the two Govern- 
ments were deniarcated and made distinct Each was to be mistress in her 
own affairs. l doubt, therefore, whether the legislative practices -of the 
previous times can furnish any decisive clue to the interpretation of a term 
forming part of the new Constitution. 


Assuming, however, that such legislative practices could be useful, I 
am doubtful whether they are of such a clear and unequivocal character as 
to compel an inference helpful in the matter of imterpreting the new Act. 
Our attention in this connection was called to Provincial Acts like Bombay 
Act, V of 1878, Bengal Act, V of 1909, Punjab Act, I of 1914 and U.P. 
Act. 1V of 1910. These are all Excise Acts relating to the charging of 
duties upon several excisable products. What is noteworthy is that in none 
of these Acts, so far as ] have been able to discover, the word “excise” is 
defined. All that these Acts can show is the fact that, in those particular 
instances, the several duties of excise were levied and collected at the stage 
of manufacture or production or at a subsequent stage previous to actual 
sale to the consumer. For instance, in the Bombay Abkari Act, V of 1878, 
S. 19-A (a), the duty was levied and collected on “issue for sale”; in the 
Bengal Act, S. 27, on goods imported, exported, transported, etc., and so on. 


Coming to Central Acts, the following instances were quoted to us: 
The Cotton Duties Act, II of 1896. < 
The Motor Spirit (Duties) Act, II of 1917. 
The Sugar (Excise Duty) Act, XIV of 1934- 
The Iron and Steel Duties Act, XXXI of 1934. 


It was argued on behalf of the Central Provinces Government and of 
the Provinces generally that ın none of these Acts the Central Legislature 
levied an excise at the stage of “sale” of the respective excisable commc- 
dities. For instance, it is pointed out that in the case of the Cotton Duties 
Act, under S. 6. the cotton “produced” in the mills is taxed. Under S. 3 
(1) of the Motor Spirit (Duties) Act, the duty is levied and collected at 
every mantfactory on all motor spirit “produced in such manufactory”. In 
the Sugar (Excise Duty) Act, S. 3 (1), the duty is levied on “all sugar 
produced in any factory in British India” and either “issued” out of or “used” 
within such factory, according to the terms of the section. Under the Iron 
and Steel Duties Act, S. 4, the duty is levied, at a certain rate mentioned 
in the section, “on all steel ingots produced in British India” after the com- 
mencement of that Act and “shall be payable by the manufacturer thereof”. 

After carefully considering this argument, I am inclined to hold that 
the mode in which the several duties have been charged under the various 
sections of these Acts cannot be regarded as furnishing a glossary of the 
word “excise” as used in the new Act. To me, these several modes merely 
indicate that, having regard to the exigencies of the State in the days of 
the passing of those Acts and having regard also to the nature of the commo- 
dity, the mode of its manufacture, consumption, and transport, and also the 
possibility of the evasion of the tax, the Legislature thought, in these several 
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instances, that the most effective way of levying and collecting the duty, so 
as to protect the fiscal interests of the State, was to charge it at the several 
initial sages mentioned in the said Acts. I am not inclined to attach a greater 
significance to the modes of charging under these Acts nor to construe them 
as limiting the right of the new Federa! Government, established for the first 
time under the Act of 1935, to charge any duties, which could be showr 
aliunde to be included within the words defining their powers of taxation 
under the new Act. 


A State levies taxes for public needs and the obligation of the individual 
to the State is proportioned to the extent of the public wants which can never 
be foreseen or anticipated. Speaking for myself, therefore, I would be 
unwilling, from equivocal considerations like the above, to limit the powers 
of the State, whether it is the Federal or a Provincial administration, which 
it enjoyed under the respective provisions relating to its powers of taxation. 
It would be, in my opinion, incorrect to interpret the new powers of the 
several Governments, merely by a reference to what the legislative practice 
was previous to the passing of the new Act. If “excise” means and includes 
a tax on goods manufactured or produced in the country and if I am right 
in saying that it is ultimately a tax on consumption and can be levied at any 
stage from manufacture to consumption according to the exigencies of the 
stage and the nature and consumption of the article, I cannot see why the 
word “excise”. as understood in this way, should receive a limited signifi- 
cation by reason of the mere circumstance that, at some previous stages and 
under a form of Government entirely different from the present one (when 
perhaps the resources) of the Central Government were more numerous or 
more easily recoverable) the State thought it expedient ın particular instances 
to levy and collect an excise duty at an early stage like manufacture, pro- 
duction or transport. I would require a stronger proof than the mere so- 
called legislative practices to induce me to deprive the words “excise duties” 
of a signification which they had and still have in England and in important 
parts of the British Commonwealth of Nations. 


‘It is argued that the expression “excise duties” is understood in England 
in the widest signification, but that the expression has received a restricted 
meaning elsewhere in the British Commonwealth. [I am well aware of this 
circumstance, but find that the alleged restriction of meaning amounts only 
to a rejection of taxes like a licence tax, dog tax, etc. 


I now turn to the definition of “excise” duties to be found in more 
recent works. 


` In “Constitutional Law of the United States” by Hugh Evander Willis 
(1936 edition, p. 372), “excise” is defined as “an inland tax laid upon the 
manufacture, sale, or consumption of commodities within a country”. 


In the “Encyclopedia of the Social Sciences” edited by Edwin R.A. 
Seligman, Vol. V, p. 669, the following observations occur: 


“Excise is a tax on commodities of domestic manufacture levied either at some 
stage of production or before the sale to home consumers”. 


80 THE M. L. J. SUPPLEMENT—THE FEDERAL COURT OF INDIA. [1939 


Sulaiman, J. 

In'commenting on the power of the State to levy an excise tax at any 
convenient stage according to the requirements of the case, the editors say 
(p. 670) : Dos 

“The excise tax may be levied on the raw material or the finished article or it 
may attach to an intermediate stage of the production... . process., ..a raw 
material tax is disadvantageous to producers masmuch as it is collected at the very 
‘beginning of the production process, long before the manufacturer has the opportu- 
uity to recover it by selling the finished product. . . The manufacturer may also 
resort to storing the goods in bonded warehouses, thus postponing the payment of the 


- tax until the commodities are withdrawn for sale.” 


Mr. Findlay Shirras, in his “Science of Public Finance”, Vol. II (3rd 
Edn.), states (p. 654): 
“Excises or taxes on commodities of domestic manufacture may be levied on the 


raw materials or at an intermediate stage of their production or when the articles 
are ready for consumption. . . . The tares should be levied w accordance with 


the canon of convenience.” 

He further observes that in recent years new excises have been dis- 
covered, for instance, on petroleum or gasoline which many countries have 
now adopted. (The italics are mine.) 


These are quotations from recent authors and they make clear inter 
alia that the stage at which an excise tax is levied and collected is a matter 
dependent on the nature of the commodity and the facility of collecting the 
tax. It is not a vital element affecting the nature of the tax as an excise. 


For all these reasons I hold the view that if item 45 (List I) had stood 
by itself and item 48 did not exist in the Provincial List and consequently 
no necessity arose to reconcile the two items, the expression “duties of excise” 
occurring in item 45 (List I) would include all duties of excise on goods 
manufactured or produced in India, whether levied or collected at the stage 
of manufacture or production or at any of the subsequent stages up to 
consumption, and that the Central Legislature had, under that item, taken 
along with S. 100 (1), the exclusive power to make laws with respect to the 
levying of all such duties. 


The next question is whether the wide meaning I have attached to the 
‘expression in item 45 (List I) has in any and what way to be curtailed or 
modified, so as to reconcile that item with item 48 in List II. Item 48 is 
“taxes on the sale of goods’. The wording is as clear and precise as it 
can be. There is no doubt that the item was intended to be operative. The 
rule of interpretation No. (5), which I have stated above, applies, that where 
the text is explicit, the text is conclusive in what it directs and what i 
forbids. The language of item 48 (List IL) has to be given effect to. Its 
-plain and natural meaning would be a tax on the sale of goods, and the term 
“goods”, according to its interpretation in S. 311 of the Government of India 
Act, 1935, would include “all materials, commodities and articles.” These 
would necessarily include goods mentioned in item 45 (List I). Item 45, 
taken by itself, would, as I have shown above, include all duties from pro- 
duction up to and inclusive of “sale”. Item 48 (List IL) would include all 
taxes on the “sale” of the same goods. There will thus be a conflict an 
~mless it is removed by a proper reconciliation between the two, item 4 
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(List I) would practically absorb item 48 (List II) and ee it com- 
pletely nugatory. Consequently, an interpretation has to be placed upon 
the two items which must conform with the presumption that Parliament 
could not have intended that the powers exclusively assigned to the Provincial 
Legislature under item 48 (List II) should be absorbed in those given to the 
Central Legislature in item 45 (List I). The item, therefore, has to be 
reconciled with item 48 and the reconciliation must be such as will not do 
violence to the words contained in the item. It could not have been the 
intention of the Legislature that a conflict should exist between that item and 
item 45, and, in order to prevent such a result, the two items must be read 
together and the language of the one interpreted, and, where necessary, 
modified by that of the other. I will add that the reconciliation to be made 
between the two items as stated in this paragraph is irrespective of the provi- 
sions of the non-obstante clause in S. 100 which, as pointed out by the Chief 
Justice in his opinion, does not come into operation except in the last resort. 


Item 48 (List II) is entirely a new item and did not occur in the classifi- 
cation of Central and Provincial subjects which found a place in the earlier 
Acts relating to the Government of India. Another circumstance of equal 
significance is the fact that a similar item does not find a place in the 
Constitutions relating to other parts of the British Commonwealth of Nations 
which were framed before the Great War. The item, therefore, has, in all 
probability, reference to conditions which arose since then and it is not unlikely 
that this item was inserted in List II and allocated to the Provinces, because 
recent experiences of economists in other parts of the world led to a 
realization that a tax on the sale of goods was a prolific source of revenue. 


On scanning Lists I and II with a view to discover what sources of 
revenue have been left respectively in the hands of the two Governments, 
Central and Provincial, ıt will be found that an attempt has been made, as 
far as possible, to clearly mark out the field of each, and to avoid the possi- 
bility of a conflict or overlap. If that is the general intention of the Legis- 
lature to be gathered from the tenor of the two Lists, it will be fair to 
interpret the two items in such a way as would avoid conflict and SED them 
out of the purview of each other. 


On a careful review of the whole question, I am therefore inclined to 
hold that Parliament intended :— 


(1) That, as regards goods centrally excisable, taxes on their sale 
within the Province for purposes of consumption, when such taxes are in 
no way connected with their production, manufacture, etc., within the 
Province but are imposed on their sale in the Province merely as existing 
articles of trade and commerce, should be exclusively within the competence 
of the Provincial Legislature. 


(2) That, save as aforesaid, all duties of excise on those goods, 
whether levied and collected at the stage of manufacture, production or any 
subsequent stage up to consumption (exclusive of sale in the Province, as 
stated above), should remain exclusively within the competence of the 
Centre, A corollary of this rule will be that the residuary powers, if any 
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of levying and collecting excise duties on those goods (save on their sales as 
aforesaid) will remain exclusively within the competence of the Central 
Legislature. ie 

I am further fortified in this view by the juxtaposition of items 48, 49 
and 50 (List II). On reading them together, it appears that the intention 
of the Legislature was that taxes on consumption of excisable goods within a 
Province, even when such goods fell under item 45 (List I), should be given 
exclusively to the Provinces. Item 49 (List II) is particularly significant 
and throws light on item 48 (List IL). It relates to “cesses on the entry 
of goods into a local area for consumption, use or sale therein”. The word 
“goods” in that item includes, under S. 311 of the Government of India Act, 
1935, all materials, commodities and articles. The expression 1s therefore 
wide enough to include goods which fall under item 45 of List I. If so, 
“cesses” on commodities ordinarily excisable by the Centre under item 45 
(List I) would be within the exclusive competence of the Provincial Legis- 
lature, if levied on the entry of the goods into the local area for the purpose 
of consumption, use or sale therein. Similarly, item 50 (List II) relates to 
“taxes on luxuries”. These “luxuries” may be excisable under item 45 (List 
I) ; yet, being objects of consumption within the Province, they appear to have 
been taken out of the purview of item 45 (List I) and allocated to the 
Provinces. It is not, therefore, unfair to infer from this grouping that 
the scheme of taxation was intended to be that an excisable commodity is 
subject to the legislation of the Centre in respect of all taxes on or connected 
with its production, manufacture, etc., etc., but when such commodity enters 
the precincts of a Province and a tax has to be imposed on its sale within the 
Province for purposes of consumption therein and the tax 1s in no way 
connected with its production, etc., but 1s imposed with respect to its sale 
merely as an existing article of trade and commerce, the power to do so 1s 
exclusively with the Province. I may here refer to a case where goods excis- 
able by the Centre were held to be exclusively taxable by the Province in cases 
where their sale took place in the Province merely as existing arficles of 
trade and commerce and the sale was in no way connected with their pro- 
duction or manufacture within the Province. See The commonwealth and 
Commonwealth Ou Refineries, Lid. v. South Austraha.”) 


This, I think, is an interpretation which is reasonable in itself and in keep- 
ing with the wording of the item and also of its context and the general scheme 
of the Act. In other words, as I interpret the two items, item 45 (List 1) may 
be said to contain a general power 1o levy an excise duty at all stages. As an 
exception io this, a portion of the power is cut out and allocated to the 
Provinces under item 48 (List II). It operates as an exception to the 
general power conferred by item 45. I will invite, in this connection, atten- 
uon to a ruling where a similar principle of reconciliation was adopted. See 
{n the matter of a Reference to the Supreme Court of Canada of certain 
questions concerning Marriage. In that case a conflict arose 
between two entries, one in the Dominion List entitled “marriage 
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and divorce” and the other in the Provincial List entitled “solemni- 
zation of marriage in the Province’. The Privy Council reconciled 
the conflict between these two, by holding that the exclusive power conferred 
on the Provincial Legislature to make laws relating to the solemnization of 
a marriage in the Province operated by way of exception to the exclusive 
jurisdiction as to its validity conferred upon the Dominion Parliament. 


It is difficult to accept the contention of the Advocate-General of India 
that the expression “tax on the sale of goods” in item 48 (List II) means 
only a turnover tax and nothing more. Assuming, as he contends, that a 
tax on the sale of goods is only another expression for a “sales tax” which 
became popular after the War, there is authority for the view that “sales 
taxes” include turnover taxes and something more. It is difficult to under- 
stand why, if Parliament intended only turnover taxes to be included in 
item 48, they did not use that expression, which was certainly clearer than 
the somewhat inappropriate formula “taxes on the sale of goods”. The 
interpretation of item 48 (List II), at which I have arrived independently; 
may receive some support from the wording of the draft of item 48 as it 
appeared in the White Paper and before the Joint Committee on Indian 
Constitutional Reform (1933-34). (Sce item 10 at page 118 of the 
“Proposals for Indian Constitutional Reform” presented to Parliament in 
March, 1933, and see also page 158 of Vol. I, Part I, of the Report of 
the Committee.) 


This interpretation of item 48 (List II) will, I think, give a definite and 
clear field of taxation to the Provinces and another field, equally clear and. 
definite, to the Centre, and thus the possibilities of conflict will be removed. 


A powerful appeal was made to us by the Advocates-General of the 
Provinces that, consistently with its terminology, we should so interpret 
item 48 (List II) as to give it a content sufficiently extensive for the growing 
needs of the Provinces. It was argued that provincial autonomy granted by 
the new scheme of Government would be unmeaning and empty, unless it 
was fortified by adequate sources of revenue. Whatever value such an 
appeal may have in a judicial decision, [ personally appreciate it, and I feel 
no doubt that the interpretation that I am placing on item 48 (List II) is 
sufficiently practical to leave an adequate source of revenue in the hands of 
the Provinces without making inroads on Central preserves. I may add 
here that the several authors I have been able to consult on this point agree 
in their opinion that, since the War, a tax on the sale of goods has proved 
to be both productive and practicable in many countries, under circumstances 
not very different from those prevailing in the Provinces of India. The yield 
naturally varies with the scope and rates of the tax, business conditions and 
administrative efficiency, but it is stated that the tax itself has become a 
major source of revenue in a number of countries, yielding more than the 
income-tax in a few instances and nearly as much as other sources of revenue 
in others. 

For all these reasons I am of opinion that the tax levied by S. 3 of the 
Central Provinces Act falls within item 48 of List II and consequently the 
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provisions of that Act which affect the taxation of motor spirit and lubri- 
cants manufactured or produced in India are intra vires the Central Provinces 
and Berar Legislature. The remaining provisions of the Act being incidental 
to the charging sections will also be valid. 


In this view of the case, it is not necessary to deal with the contention 
of the Advocate-General of India under S. 297 (1) (b) of the Act. The 
contention becomes material only in the event of this Court holding that the 
tax is invalid in so far as it falls on commodities manufactured or produced 
in India. I confess, however, that I feel impressed with the argument of the 
Advocate-General of Madras that if it is found by this Court that the Central 
Provinces have no power to tax motor spirit manufactured or produced in 
India, then, they can only tax foreign motor spirit, and that since that is the 
only power which the Central Provinces will in that event possess, its exercise 
cannot amount to discrimination. No case of discrimination, he argued, can 
arise except where there is a power in the Legislature to tax two sets of 
goods, and it has deliberately exercised the power in favour of one in 
preference to the other. It was also argued that there must be an intention 
to discriminate, which cannot exist in a case where the Legislature has no 
power to tax one of the two sets of goods. These are all interesting ques- 
tions, the solution of which is not without difficulty. But I do not wish to 
go into them on this occasion, because in my view of the case the question 
does not arise. 


I am, therefore, of opinion that the Central Provinces and Berar Sales 
of Motor Spirit and Lubricants Taxation Act, 1938, is not ultra vires the 
Legislature of the Central Provinces and Berar and that the question 
referred to us should be answered accordingly. 
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